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Having regard to Article V1.3 (a) of the Constitui of Bosnia and Herzegovina and Articles 35,
37, 54, 58 and 59 of its Rules of Procedure, thes@mitional Court of Bosnia and Herzegovina,
at its session on 30 June and 1 July 2000, adopesidllowing

PARTIAL DECISION

A. With regard to the Constitution of Republika Ska:

The Constitutional Court declares the following \psons or parts of provisions
unconstitutional

a) Paragraphs 1, 2, 3 and 5 of the Preamble, as amhdnddmendments XXVI and
LIV

b) the wording “State of the Serb people and” of Aetit, as amended by Amendment
XLIV.

B. with regard to the Constitution of the FederatibBosnia and Herzegovina
The Constitutional Court declares the followingtpaf provisions unconstitutional

a) the wording “Bosniacs and Croats as constituenpleso along with Others, and” as
well as “in the exercise of their sovereign rights” Article 1.1 (1), as amended by
Amendment IlI.

The provisions or parts of provisions of the Cdostns of Republika Srpska and the
Federation of Bosnia and Herzegovina which the @wmisnal Court has found to be in
contradiction with the Constitution of Bosnia andriegovina cease to be valid from the date of
the publication in the Official Gazette of BosniadaHerzegovina.

This decision shall be published in the Officialzéie of Bosnia and Herzegovina, the Official
Gazette of the Federation of Bosnia and Herzegoamé the Official Gazette of Republika
Srpska.
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REASONS

Proceedings before the Constitutional Court

1. On 12 February 1998 Mr. Alija Izetbegéyiat that time Chairman of the Presidency of
Bosnia and Herzegovina, instituted proceedingsreettte Constitutional Court for the purpose
of evaluating the consistency of the ConstitutibfRepublika Srpska (hereinafter called “the RS
Constitution”) and the Constitution of the Federatiof Bosnia and Herzegovina (hereinafter
called “the Federation Constitution”) with the Cobngion of Bosnia and Herzegovina
(hereinafter called “the BiH Constitution”). Thegreest was supplemented on 30 March 1998
when the applicant specified which provisions oé tBntities' constitutions he regards as
unconstitutional. The applicant requested the Guisinal Court to review the following
provisions of the Entities constitutions:

A. With regard to the RS Constitution:

a) The Preamble insofar as it refers to the riglthe Serb people to self-determination, the
respect for their struggle for freedom and Statkependence and the will and determination to
link their State with other States of the Serb peop

b) Article 1, which provides that Republika Srps&a State of the Serb people and of all its
citizens;

C) Article 2, paragraph 2, insofar as it refersthe so-called border between Republika
Srpska and the Federation;

d) Article 4, which provides that Republika Srpskaay establish special parallel
relationships with the Federal Republic of Yugoiaand its member republics, as well as
Article 68, which, under item 16, provides that Rielika Srpska shall regulate and ensure co-
operation with the Serb people outside the Republic

e) Article 6, paragraph 2, insofar as it providest ta citizen of Republika Srpska cannot be
extradited,

f) Article 7, insofar as it refers to the Serb laage and Cyrillic alphabet being in official
use;

9) Article 28, paragraph 4, which provides for miatle State support of the Orthodox
Church and the co-operation of the State and thieo@ox Church in all fields, in particular for
the preservation, fostering and development oficalt traditional and other spiritual values;

h) Article 44, paragraph 2, which provides thaefgn citizens and stateless persons may be
granted asylum in Republika Srpska;

i) Amendment LVII, item 1, which supplements the Ch apter on
Human Rights and Freedoms and which provides that, in the case
of differences between the provisions on rights and freedoms of
the RS Constitution and those of the BiH Constituti on, the
provisions which are more favourable to the individ ual shall be

applied;
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) Article 58, paragraph 1, Article 68, item 6 atlte provisions of Articles 59 and 60
insofar as they refer to different forms of progethe bearers of property rights and the legal
system relating to the use of property;

k) Article 80, as modified by Amendment XL, itemvhich provides that the President of
Republika Srpska shall perform tasks related tenmt#, security and relations with other States
and international organizations, and Article 10&tagraph 2, according to which the President
of Republika Srpska shall appoint, promote andlrextficers of the Army, judges of military
courts and Army prosecutors;

)] Article 80, as modified by Amendments XL anditem 2 which confers on the President
of Republika Srpska the competence to appoint aecdllrheads of missions of Republika Srpska
in foreign countries and to propose ambassadors cdinelr international representatives of
Bosnia and Herzegovina from Republika Srpska, al a® Article 90, supplemented by
Amendments XLI and LXII, which confers on the Gawaent of Republika Srpska the right to
decide on the establishment of the Republic’s missabroad;

m) Article 98, according to which Republika Srpgtall have a National Bank, as well as
Article 76 paragraph 2 as modified by Amendment XAIX item 1, paragraph 2, which confers
on the National Bank the competence to proposatetatelated to monetary policy; and

n) Article 138, as modified by Amendments LI and \,Xwhich authorizes organs of
Republika Srpska to adopt acts and undertake mesmdar the protection of the Republic’s
rights and interests against acts of the instinstiof Bosnia and Herzegovina or the Federation
of Bosnia and Herzegovina.

B. With regard to the Federation Constitution
a) Article I.1 (1), insofar as it refers to BosniacglaCroats as being constituent peoples.

b) Article 1.6 (1), insofar as it refers to Bosniamd Croat as official languages of the
Federation;

C) Article 1LA.5 (c), as modified by Amendment Vlinsofar as it provides for dual
citizenship;

d) Article Ill.1 (a), insofar as it provides foratcompetence of the Federation to organize
and conduct the defence of the Federation;

e) Article IV.B.7 (a) and Article IV.B.8, insofarsathey entrust the President of the
Federation with the task of appointing heads ofodifatic missions and officers of the military.

2. The request was communicated to the National AsbewibRepublika Srpska and the

Parliament of the Federation of BiH. On 21 May 1988 National Assembly of Republika

Srpska submitted its views on the request in vwgitimhe House of Representatives of the
Parliament of the Federation of Bosnia and Herzegogubmitted its answer on 9 October
1998.

3. In accordance with the Constitutional Court's deaisof 5 June 1998, a public hearing
before the Constitutional Court was held in Samjemn 15 October 1998, at which
representatives and experts of the applicant andhef House of Representatives of the
Federation presented their views on the case. Tihkcphearing was continued in Banja Luka on
23 January 1999. The applicant was representdteipublic hearing by Prof. Dr. Kasim Trnka
and the expert Dzemil Sabrihafizéythe House of Representatives of the FederatioBrwer
Kreso and the expert Sead Hadzhe House of Peoples of the Federation by Matk@and
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the expert Ivan Bender, and the National AssemblReapublika Srpska by Prof. Dr. Radomir
Luki¢ and the expert Prof. Dr. Petar KaniOn that occasion arguments were presented by
representatives and experts of the applicant, tbesel of Representatives and the House of
Peoples of the Federation as well as the NatiosaeAbly of Republika Srpska.

4. Deliberations on the case took place in the follmyvsessions of the Court: on 25 and 26
February 1999, 7 and 8 June 1999, 13 and 14 AUd@®8, 24 and 25 September 1999, and on 5
and 6 November 1999. At its session held on 3 abedember 1999, the Court concluded to
start with the deliberation and voting in the presease at the following session, on the basis of
the prepared Draft Decision.

5. At its session on 29 and 30 January 2000 the Cadwpted unanimously a first partial
decision in the case (Official Gazette of Bosnid &erzegovina, No. 11/00, Official Gazette of
the Federation of Bosnia and Herzegovina, No. 1&/@d Official Gazette of Republika Srpska,
No. 12/00).

6. At its session on 18 and 19 February 2000 the Galopted a second partial decision in the
case (Official Gazette of Bosnia and Herzegovina, /00, Official Gazette of the Federation
of Bosnia and Herzegovina, No. 26/00 and Officiak€tte of Republika Srpska, No. /00).

7. Pursuant to the Court’s decision of 5 May 2000,ghblic hearing was reopened in Sarajevo
on 29 June 2000 on the remaining part of this célse.applicant was represented by Prof. Dr.
Kasim Trnka and the expert Dzemil Sabrihafizovihe House of Representatives of the
Federation by Enver Kreso and the expert Sead Kl@ohd the National Assembly of Republika
Srpska by Prof. Dr. Radomir Lukand the expert Prof. Dr. Petar Kénirhe representative and
the expert of the House of Peoples of the Federataving been invited to participate according
the Court’s Rules of Procedymtid not participate in the public hearing.

8. Deliberations were continued at the session ofGbart on 30 June and 1 July 2000 and
votes were taken, on the following provisions:

A. With regard to the RS Constitution:

a) The Preamble, as amended by Amendments XXVILdYdinsofar as it refers to the
right of the Serb people to self-determination, ik&pect for their struggle for freedom and State
independence and the will and determination to timkir State with other States of the Serb
people;

b) Article 1, as amended by Amendment XLIV whicloydes that Republika Srpska is a
State of the Serb people and of all its citizens;

B. With regard to the Federation Constitution

a) Article 1.1 (1), as amended by Amendment Ill, ireso&s it refers to Bosniacs and Croats as
being constituent peoples.

Admissibility
9. The Court declared the entire request admissibies iRartial Decision in the case of 29 and
30 January 2000 (Official Gazette of Bosnia andzilgovina, No. 11/00, Official Gazette of the

Federation of Bosnia and Herzegovina, No. 15/00@ffidial Gazette of Republika Srpska, No.
12/00).
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Il Merits
A. With regard to the Constitution of Republika Srpska

a) The challenged provisions of tiReeamble to the RS Constitution as amended by
Amendments XXVI and LIV, read as follows:

.Starting from the natural, inalienable and untrdesable right of the Serb people to self-
determination on the basis of which that people,aay other free and sovereign people,
independently decides on its political and Statdust and secures its economic, social and
cultural development;

Respecting the centuries-long struggle of the $edple for freedom and State independence;

Expressing the determination of the Serb peoplereéate its democratic State based on social
justice, the rule of law, respect for human dignitgedom and equality;

[.]

Taking the natural and democratic right, will anctdrmination of the Serb people from
Republika Srpska into account to link its State gletely and tightly with other States of the
Serb people;

Taking into account the readiness of the Serb metppledge for peace and friendly relations
between peoples and States;”

10.The applicant argues that the quoted provisionth@fPreamble are not in conformity with
the lastparagraphof the Preamble to the BiH Constitution, Articled| Article I1.6 and Article
1.3 (b) of the BiH Constitution, since accorditg that Constitution there are three constituent
peoples - Bosniacs, Croats and Serbs - who, togeilie other citizens, exercise their sovereign
rights on the whole territory of Bosnia and Heragga without being discriminated against on
any ground such as, inter alia, national origin.at® refers to Article 1 of the RS Constitution
in order to support his claim that the PreamblthioRS Constitution is not in line with the BiH
Constitution. Consequently, in his opinion, it @t fjustified to call Republika Srpska a national
State of only Serb people. Moreover, Republika ISxpsould not be called a state “in its full
capacity” since it is called an entity in Articled of the Constitution of BiH.

11.The National Assembly of Republika Srpska mainlised the objection in its written
statement that the Preamble is not an operatieopéine RS Constitution and has no normative
character. The same would hold true for the Preamblthe Constitution of BiH since it does
not form part of the Constitutiostricto senswand has, therefore, no normative character. In its
opinion the text of a preamble can serve only aawdiliary method in the interpretation of the
constitution of which it is a preface. It may thfere not serve as a basis for the review of the RS
Constitution. In the course of the public hearitigs representative and expert of the National
Assembly furthermore invoked several scholarly apie on the normative character of the
Preamble of the US Constitution and Hans Kelsem@spoint that preambles “usually” do not
determine any specific norms for human behavioramedtherefore, lacking any legally relevant
content, being more of an ideological than legarabter. Moreover, they quoted from the Final
Award of the Béko Arbitration that the preamble to the Generalnf@aork Agreement for
Peace (GFAP) “did not itself create a binding adiign” for the parties. In conclusion, a
preamble would not have any normative charactezesmeither individual rights nor specific
obligations of the state authorities would followrh its text.
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12. Furthermore, the Assembly responded in its writittement that there are many provisions
in the RS Constitution which prohibit discriminatiand that the word “State” may well be used
for a “political-territorial unit” with a constititbn which is called a republic. Using the term
“state” also in Article 1 of the RS Constitution wid not allude to independence of the RS. In
the course of the public hearings the represemtaind expert of the National Assembly also
invoked some articles of the BiH Constitution irder to prove the statehood quality of the
entities attributed by this Constitution itselfsofar as Article 111.3 (a) of the BiH Constitution
would refer to “state functions” of the EntitiesdaArticle 1.7 would speak of the “citizenship” of
the Entities. Being questioned the representatfvihe® National Assembly reaffirmed that the
RS has to be seen not as a state in terms of pgotdimational law, but in those of constitutional
law.

13.Finally, the expert of the National Assembly of tR& outlined that the sovereignty of the
Entities would be an essential characteristic airttstatehood and that the Dayton Peace
Agreement acknowledged the territorial separatibloreover, their peoples would have a
collective right of “self-organization” of their awstate so that the entities would act “according
to the decisions taken at the level of the commsatitutions only if they conform with their own
interests.” And the expert of the National AssemififRS concluded in the public hearing: “It is
entirely clear that the RS can be called a statawme her statehood is the expression of her
original, united, historical national movement,hefr nation which has a united ethnic basis and
forms an independent system of power in order e feally independently, although as an
independent entity in the framework of a completestommunity.”

14.Contrary to these positions the expert of the Hoofls®epresentatives of the Federation
parliament outlined in the public hearing that Basend Herzegovina is “the” state and no part
of the Constitution nor any of the Annexes of thEAB would call the entities anything else
than entities. From the point of view of publicantational law only BiH was the state which
continues to exist under its name BiH, however Wiiih internal structure modified.” Thus, the
principle of territorialization of sovereignty, iparticular the right to secession could not be
applied in a multi-ethnic community. Contrary t@ twording “state function” in the translation
used by the expert of the National Assembly of B8, English text of Article 111.3 (a) of the
Constitution of BiH would read “governmental furmts.” And since there are a number of
institutions, such as municipalities or notariedicl certainly do not enjoy the attribute of
statehood although they exercise governmental mywierfollows that entities could even
exercise “state functions” without being states.

15.The representative of the applicant further outlimethe public hearing that indeed different

positions in constitutional theories exist as toether the preamble of a constitution has
normative character or not. However, it would belisputed that a preamble forms part of a
constitution if it includes either constitutionainxiples or clear regulations of certain matters o

if the preamble was adopted by the same institutioder the same procedure. Moreover, he
invoked the Decision of the Constitutional Courafilthe Republic of France of 16 June 1971,
according to which the provisions of the Preambleth® French Constitution do have a

normative and binding character.

16.In response to the applicant's statement the reptasves of the National Assembly of RS
outlined that this example is the only exceptiothi general rule that a Preamble does not form
part of a constitution since the French Constitutioes not include provisions on human rights
and freedoms in the normative part of the Congituand the preamble thus, by referring to the
French Declaration of the Rights of Man and Citieimcorporates those provisions into the
Constitution. The Preamble of the Constitution @fBhowever, would - neither in form nor
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substance - meet the requirements of legal normiscanld thus never serve as a constitutional
basis to review the Entities’ constitutions.

The Constitutional Court finds:

17.As far as the normative character of preamblesonftitutions is concerned, two intimately
linked questions were raised by the objectionfiefrepresentatives of the National Assembly of
Republika Srpska in their conclusion that this G@asrnot responsible to review both the
Preamble of the Constitution of RS as well as ofitevisions of the constitutions of the Entities
in light of the text of the Preamble of the Congidn of BiH: firstly whether a preamble not
being included into the “normative” part of the stitution is an “integral” part of the text of that
constitution and secondly, whether it can have v character at all since preambular
language would not determine rights or obligations.

18.As far as the scholarly opinions on the legal retirpreambles of constitutions in general
are concerned which were quoted by the represeesatif the parties in abstracto, it is certainly
not the duty of this Court to decide on such sdierdebates, but to restrain itself to the judicia
adjudication of the dispute before it. Hence, tlengitutional Court has to decide on the basis
of the Constitution of BiH and its context withihet GFAP. In this regard the Court is not
convinced by the reference of the representativih®fNational Assembly to the Award in the
Brcko arbitration. It is true that the reasoning of thibunal starts at para. 82 with the wording
“that preambular language [i.e. to the GFAP], hoevedid not itself create a binding obligation;
... . However, the argument goes on that the fegrtobligations appear in the text of the
GFAP, which modified the 51:49 parameter (by inghgda slightly different distribution) and
left unresolved the territorial allocation in tBecko corridor area. That lack of resolution is the
reason for this arbitration. In short, the GFAP hatified neither continued RS control of the
disputed area nor territorial continuity for the .RSeen from the context of the entire
argumentation that the commitment to certain Prgt®ra “Agreed Basic Principles” in the
Preamble to the GFAP did not create specific obbga of the parties since this was left to the
arbitration according to Annex Il, it is therefasienply an overgeneralization of the party in this
dispute before the Constitutional Court to concltit® a Preamble or even the Preamble to the
GFAP has no normative force as such.

19. Contrary to the constitutions of many other cowstrithe Constitution of BiH in Annex 4 of
the Dayton Agreement is an integral part of anriredonal agreement. Therefore, Article 31 of
the Vienna Convention of the Law on Treaties --vplimg for a general principle of
international law which is, according to Articld.8 (b) of the Constitution of BiH, an “integral
part of the law of Bosnia and Herzegovina” -- hasé applied for the interpretation of all its
provisions, including the Constitution of BiH. Thielevant provisions of this article read as
follows:

“Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith at@dance with the ordinary meaning
to be given to the terms of the treaty in theirteahand in the light of its object and
purpose.

2. The context for the purpose of the interpretatd a treaty shall comprise, in
addition to the text, including its preamble andexes:
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(a) any agreement relating to the treaty which masle between all the parties in
connexion with the conclusion of the treaty;

(b) any instrument which was made by one or mamigs in connexion with the
conclusion of the treaty and accepted by the qtheties as an instrument related to
the treaty.

[.]"

According to the wording of paragraph 2 of thatiéle the text which has to be interpreted
includes the preamble and annexes. Hence, the Breaithe Constitution of BiH must be seen
as an integral part of the text of the Constitution

20.The same holds true for the Preamble of the RS t@uiisn, but for another reason since the
text of the Preamble of the RS Constitution was iffemi by Amendments XXVI and LIV
(Official Gazette of the RS, No. 28/94 and No. B)/@hereby it was expressis verbis stated that
“these amendments form an integral part of the @Gotisn of Republika Srpska [...]”

21.1t is, by the way, also a circular reference in #ngumentation of the representatives of the
National Assembly of RS that the text of a preamblaot an “integral part” of the respective
constitution with the underlying assumption thathés no “normative” character since it is
separated from the “normative” part of the consittu The entire question is thus reduced to the
problem of the normative character of constitutlgavisions as such.

22.Already in Partial Decision | in the case, at pat. (Official Gazette of Bosnia and
Herzegovina, No. 11/00, Official Gazette of the &mdion of Bosnia and Herzegovina, No.
15/00 and Official Gazette of Republika Srpska, N&/00) the Constitutional Court held that its
power of judicial review does not depend on the nenof contested provisions, nor that there is
any normative difference between provisions anddamental principles” of the Constitution.

23.What is, however, the “nature” of constitutionaingiples to be found both in the provisions
of the preamble and the so-called “normative pafta constitution? As the Canadian Supreme
Court held in “Reference re Secession of Quebe298], 2.S.C.R. at paragraphs 49 through 54,
“these principles inform and sustain the constingi text: they are the vital unstated
assumptions upon which the text is based.... Aljhothese underlying principles are not
explicitly made part of the Constitution by any tan provision, other than in some respects by
the oblique reference in the preamble to the Cnistn Act, it would be impossible to conceive
of our constitutional structure without them. Thanpiples dictate major elements of the
architecture of the Constitution itself and aresash its lifeblood. [...] The principles assistlie
interpretation of the text and the delineation piieres of jurisdiction, the scope of rights and
obligations, and the role of our political instians.” Thus, “the principles are not merely
descriptive, but are also invested with a powenioimative force, and are binding upon both
courts and governments.” And answering the rheabmuiestion what use the Supreme Court
may make of these underlying principles incorpatateo the Constitution by the preamble, the
Court reaffirmed its position held in ReferenceRemuneration of Judges of the Provincial
Court of Prince Edward Island, [1997], 3.S.C.Rtaa. 95: “As such, the preamble is not only
a key to construing the express provisions of teaditution Act, but also invites the use of
those organizing principles to fill out gaps in #wpress terms of the constitutional scheme. It is
the means by which the underlying logic of the éa&h be given the force of law.”

24 Finally, by referring to the principle of a “prommh of a market economy” according to
paragraph 4 of the Preamble to the ConstitutioBibf, this Constitutional Court also held in
Partial Decision Il in the case, at para. 13 (QdficGazette of Bosnia and Herzegovina, No.
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17/00, Official Gazette of the Federation of Bosarad Herzegovina, No. 26/00 and Official
Gazette of Republika Srpska, No. /00) that thendfitution of BiH contains “basic
constitutional principles and goals for the funoiiy of Bosnia and Herzegovina which must be
seen as constitutional guidelines or limitationstfee exercise of the responsibilities of Bosnia
and Herzegovina as well as the Entities.” Moreoaéeady in case U-1/98 (Official Gazette of
Bosnia and Herzegovina, No. 22/98) the Court catexufrom Article V1.3 first sentence of the
Constitution of BiH -- that the Constitutional Coshall uphold this Constitution -- the principle
of effectivity of the entire text of the Constitoi which must apply therefore also to the
Preamble. Hence, the “normative meaning” of theaPitde of the Constitution of BiH cannot be
reduced to an “auxiliary method” in the interpretatof that very same constitution.

25.In conclusion, it cannot be said thus in abstracns that a preamble has no normative
character as such. This argument of the represesdgaof the parties is therefore no sound
argument to contest the responsibility of the Citutsdnal Court to review the Entities
constitutions in light of the text of the Preambfeahe Constitution of BiH.

26.Since any provision of an Entity’s constitution hasbe consistent with the Constitution of
BiH, including its Preamble, the provisions of theeamble are thus a legal basis for reviewing
all normative acts lower in rank than the Congtiutof BiH as long as the aforesaid Preamble
contains constitutional principles delineatingn-the words of the Canadian Supreme Court --
spheres of jurisdiction, the scope of rights orgailons, or the role of the political institutions
The provisions of the preamble are then not medelscriptive, but are also invested with a
normative powerful force thereby serving as a sostehdard of judicial review for the
Constitutional Court. It has thus to be establisheslbstancdy the Constitutional Court which
specific rights or obligations follow from the caitstional principles of the preambles of both
the Constitution of BiH and the RS Constitution.

27.The Constitutional Court observes that the Preamblthe RS Constitution, as amended
after the Dayton Agreement had been signed, rédetse “inalienable right of the Serb people to
selfdetermination” in order to decide “independgntbn its political and “State status” in
paragraph 1, to “State independence” in paragraplo 2‘create its democratic State” in
paragraph 3 and to a “democratic right, will andedaination of the Serb people from
Republika Srpska [...] to link its State completelgd tightly with other States of the Serb
people” in paragraph 5. Speaking in express terias“dght of the Serb people” and of “state
status” and “independence” of RS, the Court caseetthat the text of the Preamble of the RS
Constitution is of a merely descriptive charactaice these constitutional provisions in
conjunction with Article 1 of the RS Constitutiotnwously determine collective rights and the
political status of Republika Srpska.

28.Moreover with regard to the question, whether kditcan be called states due to their
sovereignty, as the expert of the National AsseroblRS has outlined, the Court finds that the
existence of a constitution, the name of “Republa” citizenship are not >per se< proof of the
existence of statehood. Although it is quite oftéve case also in federal states that their
component entities do have a constitution, and tey might even be called a republic or do
grant citizenship, all these institutional elemente granted or guaranteed by the Federal
constitution. The same holds true for Bosnia antzéfgovina.

29.Article 1.1 of the Constitution of BiH clearly edtisshes the fact that only Bosnia and
Herzegovina continues “its legal existence undégrivational law as a state, with its internal
structures modified as provided herein.” In consege, Article 1.3 establishes two so-called
Entities, the Federation of Bosnia and Herzegowiné Republika Srpska as component parts of
the state of Bosnia and Herzegovina. And, as caseea from Article Il.2 (a) of the BiH
Constitution for instance, the Entities are subjedhe sovereignty of Bosnia and Herzegovina.
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Despite examples of component units of Federadstahich are also called states themselves, in
the case of Bosnia and Herzegovina it is thus dearthe BiH Constitution did not recognize
Republika Srpska and the Federation of Bosnia aextdgjovina as “states”, but called them
“Entities” instead.

30.Hence, contrary to the assertions of the represeesaof the National Assembly of RS, the
Constitution of BiH does not give room for any “sogignty” of the Entities or a right to “self-
organization” based on the idea of “territorial @eggion.” Citizenship of the entities is thus
granted by Article 1.7 of the Constitution of Bilh@ is not proof of their “sovereign” statehood.
In the same way the “governmental functions”, adoay to Article 111.3 (a) of the Constitution

of BiH, are thereby allocated either to the comnmstitutions or to the Entities so that their
powers are in no way an expression of their statéhbut are derived from this allocation of
powers through the Constitution of BiH.

31.The ideas of a collective right of “self-organizeti so that “decisions taken at the level of
the common institutions” have to be administeredlyan case they conform with the Entities’
interests” do neither conform with the legislathistory nor the text of the Dayton Constitution.
Moreover, the claim of the expert of the Nationalsdmbly of BiH that the RS can be called a
state because of the “historic national movemehthey nation with a uniform ethnic basis
forming an independent system of power” must beraks proof that the challenged provisions
of the Preamble of the RS Constitution, in conmectvith the wording of Article 1, do “aim at
the independence of the RS”. This can be seenriicplar also from the language of Item 8 of
the “Declaration on Equality and Independence giubdika Srpska” of the National Assembly
of Republika Srpska on 17 November 1997 (Officiak€tte of Republika Srpska, No. 30/97):

“8. The National Assembly of Republika Srpska stresses

again its determination to contribute in every way, on

the basis of the Agreement on Special and Parallel

Relations between the FR Yugoslavia and Republika Srpska
to the strengthening of the relations of the Serb p eople
from the two sides of the river Drina, and to its final
union .

The National Assembly is hereby warning about the

creation of alliances of such forces in Republika S rpska
and in Yugoslavia that are in favor of the further

dismembering of Yugoslavia and disintegration of

Republika Srpska, which never supported this Agreem ent,
and which must be identified by the people. Their g oal is
never to see Republika Srpska and Yugoslavia united into

one state , to leave the Serb people eternally disunited

and divided into regions of some kind, separated fr om the
orthodox religion and our traditional, spiritual an d
historic values. Their goal is to assimilate Republ ika

Srpska into a unitary BiH.

[...]”
(emphasis added)

The quotation of this paragraph in full length raigethe obvious context of this passage of the
Declaration of the National Assembly of RS, nantbly power-play between the two factions of
the SDS at this time. Nevertheless, this is artialfiact of the legislative organ of the RS which,
in particular through this indirect way, clearlyeals the intent of the legislative body. It could



CDL (2000) 81 -12-

be argued, of course, that this intent must be sekght of the power-play at that specific time.

But this official act of the National Assembly oSRpublished in the Official Gazette of RS, was
never formally declared invalid nor renounced ig ather way by the newly elected assemblies
until the decision of this Court and can therefeeeve as proof for the "intent" of the legislative
body of the Republika Srpska with which the textref Preamble of the Constitution of RS must
be interpreted.

32.The Constitutional Court thus finds that all théerences in the provisions of the Preamble
of the RS Constitution to sovereignty, independdatision-making, a state status, state
independence, the creation of a state and to caetpland tightly linking RS with other States
of the Serb people violate Article 1.1 in conjumcti with 3, Article Ill.2 (a) and 5 of the
Constitution of BiH which provide for the sovereign territorial integrity, political
independence, and international personality of Boand Herzegovina so that it is not necessary
for the Court in this context to review the congelsiprovisions of the Preamble of the RS
Constitution in light of the text of the Preambletbe Constitution of BiH, in particular its
paragraph referring to Bosniacs, Croats and Serlsmastituent peoples.

33.The Constitutional Court thus declares paragrapts B and 5 of the Preamble of the RS
Constitution unconstitutional.

b) The challenged provision of Article 1 of the R®nstitution in the wording of Amendment
XLIV reads as follows:

“Republika Srpska shall be the State of the Serb pe ople and of
all its citizens.”

34.The applicant argues that the said provision isindine with the last paragraph of the
Preamble of the BiH Constitution and with Articledland Article 11.6 of the BiH Constitution.
He claims that, according to the said provisionghef BiH Constitution all the three peoples,
namely Bosniacs, Croats and Serbs, are constijpeoples on the whole territory of BiH.
Consequently, the RS could not be determined aianal state of only one people - the Serb
people. Moreover, today's functioning of the RStloat basis, i.e. as a “nationally exclusive”
power, would prevent the realization of the fundatakrights of all expelled persons to return
to their homes of origin in order to restore theioral structure of the population which had
been disturbed by war and ethnic cleansing.

Arguments of the Parties relating to the question Wwether Bosniacs, Croats and Serbs have
to be considered constituent peoples also on thevéd of the Entities:

Arguments with regard to the unclear meaning of the term
“constituent people” and the legislative history:

35.With regard to the meaning of the signature of Andeby the representative of the

Federation of BiH “in the name of its constituergoples and citizens” the expert of the
applicant outlined that there was already the Wagbin Agreement which had established the
constituent status of Bosniacs and Croats on thiéoty of the Federation. The formula given by

the declaration was a result of the wish to setyrehis signature the legal continuity of the

constituent peoples from the Washington to the &aygreement.

36.The representative of the applicant further sugabih the public hearing the claim that all
the three peoples must be constituent on the etdmr@ory of BiH with the fact that “the
statehood of BiH had always been founded on thaldggwof peoples, religions, cultures and
citizens which traditionally live on this territafy Throughout the entire history of BiH ethnic
criteria had never been applied to organize the staucture, nor had national territories been an
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element of the constitutional order. According hte fast census of 1991 a multi-ethnic society
existed on the entire territory of BiH.

37.The expert of the House of Peoples of the Federa®arliament outlined in the public
hearing that, in the arbitration process, the magonal community certainly had the existence of
three constituent peoples in mind and that thetdaest status was determined in the way it is
written in the respective constitutions. When dnaftthe Washington Agreement and the
Constitution of BiH there was no intention to defia third constituent people in the Federation.
If somebody wanted to establish the constituentistaf the three peoples in the Entities, already
the name of the RS would have been an obstacle.

38.The representative of the National Assembly ofRlSestated in the public hearing that it was

of no use to discuss the constituent status ingsfar was nowhere established in the normative
part of the Constitution as a legal principle ormoHe stressed that the right to collective

equality which is concluded from the term “consgitti people” the applicant derives is nowhere
mentioned in the human rights documents.

39. Furthermore he raised the objection that the kstesice of the Preamble of the Constitution
of BiH does not literally state that Bosniacs, G@soand Serbs are constituent on the entire
territory of BiH. By adding the wording ,on the @et territory” the meaning of the entire
sentence was significantly changed. In his opiti@nconstituent status of one or two peoples in
one Entity does not mean that they are not comesiitin Bosnia and Herzegovina, but quite the
other way round: “If a people is constituent in afi¢he Entities, then it is constituent in Bosnia
and Herzegovina also, insofar as the Entities ftrenterritory of BiH.” However, nowhere in
the Constitution could a provision be found thapabples are constituent in the Entities.

40. Moreover, this could “never be the case” if the@dm procedure of the Constitution of BiH
was taken into consideration as well as the prooésseating the Entities as special territorial
units in the framework of BiH: The re-establishmefitommon state structures, in his opinion,
happened first between two constituent peoples Bibgniacs and the Croats who created the
Federation of BiH by the Washington Agreement 094.%nd whose Constitution explicitly
mentions that only Bosniacs and Croats are coestitin this community whereas Republika
Srpska remained apart until September 1995. Smegheicipated in New York and Geneva as
an equal member when the basic principles on thedstate community were determined. On
that occasion the existence of Republika Srpskareesgnized by the statement that she will
continue to exist in conformity with today’s Congtion under the condition of amendment with
the stated principles. And finally, it came to thayton Agreement which was concluded by
representatives of the former Bosnia and Herzegouine Federation of BiH and Republika
Srpska. It was signed on behalf of the Federatiothe authorized person with the formula that
“the Federation of BiH adopts the Constitution @fiBn Annex 4 of the General Agreement in
the name of her constituent peoples and citizdhgtius follows in the opinion of the expert of
the National Assembly “beyond doubt that the Sexbpbe is constituent only in the RS” since
they are not mentioned in the Federation ConsbitutiTherefore the last sentence of the
Preamble of the Constitution of BiH means beyondbd@hat Serbs, Bosniacs, Croats and other
citizens are constituent at the level of Bosnia &teizegovina when they decide on matters
within the competence of the common institutionsolvbhad, by consensus of the Entities, been
allocated to them through the Constitution of Bibyt not when they decide on original
responsibilities of the Entities. It would therefdbe obvious that Bosniacs and Croats are not
constituent in the RS, whereas Serbs are not ¢toestiin the Federation of BiH.
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Arguments relating to the institutional structuoéshe common institutions of BiH:

41.According to the written statement of the NatioAsskembly of the RS the Constitution of
BiH itself determines the RS as the electoral forithe Serb member of the Presidency and for
the five Serb delegates to the House of PeopldkeoParliamentary Assembly of BiH. These
provisions guarantee the national equality of Sembelation to the other two nations, whose
representatives in the same bodies are electedtfrerRederation of BiH and not from the RS.

42.In response to this statement the representatifethe applicant and the House of
Representatives of the Federation Parliament pbiot that exactly those provisions of the BiH
Constitution guarantee the constituent status hekby the equality of all the three peoples on
the entire territory of BiH since they are equabypresented in those institutions whose power is
exercised on the entire territory of BiH. The eteat mechanisms for these institutions were,
however, of only a technical nature.

Arguments relating to the interpretation of thetteantic text” of Article 1 of the RS Constitution:

43.The expert of the National Assembly raised the ciga in the public hearing that the text of
Article 1 of the RS Constitution neither defines tBerb people as constituent nor does it
determine that the RS is a national state of dmdySerb nation, but that the authentic text would
read quite differently, namely “the RS is the statéhe Serb people and all other [sic!] citizens”.
In contrast to the allegations of the applicarg, tixt of the contested provision would thus have
a different meaning.

44.0n the question whether the definition of Articleflithe RS Constitution could be seen as a
compromise formula in the conflict between indivatlghts and group rights, the representative
of the applicant answered that the term “konstitdst” was broader than individual rights of

members of a people, but narrower than soverei@uyereignty would require exclusive power

on a certain territory including the right to sddtermination and secession. According to the
representative's view, however, it is impossibletercise the principle of territorialisation of

sovereignty or the right to secession in a multiem@l community such as Bosnia, having

regard in particular to the high degree of balamoel mixture of the national structures.

Consequently, the term “konstitutivnost” would matlguarantee collective national rights and
full national equality between the peoples.

Arguments relating to the function of the Daytorrédgment:

45.The representative of the applicant outlined inghblic hearing that it is not a coincidence
that the provision of the BiH Constitution whicHléws upon the provision on the state structure
of Bosnia and Herzegovina (Article I) demands tBasnia and Herzegovina and the Entities
“ensure the highest level of internationally redagd human rights and fundamental freedoms”
(Article 11). Long- lasting stabilization in thisegion was thus precisely built on respect for
human rights and freedoms.

46.The representative of the House of Peoples of thdefation Parliament repeated his
objections as regards the admissibility of the gmésequest also in relation to the function of the
Dayton Peace Agreement. He stated that the revigleaconstitutions of the Federation of BiH
and of the RS would lead to a total revision of Deyton Agreement. The basic goal of the
GFAP in its present form which has been acceptéd by the RS and the Federation of BiH is
in fact to secure peace in this region. And he kaled: “The constituent status of all the three
peoples in both Entities would return Bosnia andzegovina into a position of 1991, when all
the three peoples had been constituent accordinigetdormer Constitution of BiH. It is not
necessary to repeat how this finished ... The eppliseems to forget what has happened in BiH
during the eight years which have passed since.”
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Arguments of the Parties relating to the question Wwether Article 1 of the RS Constitution
results in discrimination in the enjoyment of individual rights :

47.In the public hearing the representatives of thpliegnt further outlined that Article 1
distinguishes members of the Serb people and wdjzihereby creating two distinct categories
of persons. This would lead to an “automatic exolis of non-Serb persons. Moreover,
following the privileged position of the Serb pesglccording to Article 1, the RS Constitution
would then “reserve” certain rights for memberstled Serb people only, namely the right to
self-determination, the cooperation with Serb peapitside the RS, the privileged position of
the Orthodox Church and the “exclusive right” tee uke Serb language officially although the
equality of languages in the institutions of BiHwa be a minimum standard so that everything
below this standard means discrimination. This &awt the ethnically uniform executive power
of the RS — for which Article 1 would provide theghl basis — would prevent the return of
expelled persons and the restoration of propertyvels as the restoration of a multi-ethnic
society. In particular the return of refugees iers®y the representatives of the applicant not
only as an individual right, but also as an ess¢rfiement of the constitutional order with the
goal to re-establish the multi-ethnic compositidrtlee population according to the census of
1991 before the war started.

48.The representatives of the National Assembly of R& argued in the public hearing that
individual equality is guaranteed by a number advsions of the RS Constitution such as
Articles 10, 16, 19, 33, 34, 45 and 48 and, withtipalar regard to Article 11.6 of the BiH
Constitution, that Article 1 of the RS Constitutiasould certainly not prohibit the enjoyment of
human rights as required by the quoted Article led BiH Constitution. In conclusion, no
provision of the RS Constitution would prevent amoyn-Serb citizen from enjoying all his rights
equally nor would there be any provision preventangon-Serb from holding a public office on
the ground of national origin.

49. Furthermore, the representatives of the NationakAwly of the RS reminded the parties of
the text of Article 1 of the RS Constitution arggithat exactly the compromise formula would
ensure that every non-Serb is equal and that umhéict also non-Serb persons can participate
in the executive power. As far as the return ofigees is concerned the expert of the National
Assembly outlined that the entire history of the R& to be taken into account and that the
return of refugees is a much more complex problémluding the social and economic
conditions, so that this problem could not be reduto a question of discrimination against
citizens of non-Serb origin.

The Constitutional Court finds:

50.As far as the “ordinary meaning” (Article 31, pdraf the Vienna Convention of the Law on
Treaties) of the term “constituent people” is caneel the Court finds it established - as outlined
by the representatives of the National AssemblR8f— that there is neither a definition of the
term “constituent peoples” under the BiH Constdatinor that the Preamble’s last sentence
expressis verbis includes the phrase “on the etatirgory.”

51.However, with regard to the question elaboratedth®y Court supra (at para. 23 to 26)
whether the last line of the Preamble, in particdlee designation of “Bosniacs, Croats and
Serbs, as constituent peoples (along with Othersdyitains a constitutional principle in
conjunction with other provisions which might seasa standard of review, the Court finds:

52.However vague the language of the Preamble of tresi@ution of BiH may be because of
this lack of a definition of the status of Bosnia€soats, and Serbs as constituent peoples, it
clearly designates all of them as constituent pexgl e. as peoples. Moreover, Article 11.4 of
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the Constitution prohibits discrimination on anygnd such as, inter alia, association with a
national minority and presupposes thereby the exigt of groups conceived as national
minorities.

53.Taken in connection with Article | of the Constitut, the text of the Constitution of BiH
thus clearly distinguishes constituent peoples froamtional minorities with the intention to
affirm the continuity of Bosnia and Herzegovina aslemocratic multi-national state which
remained, by the way, undisputed by the partiese Goestion thus raised in terms of
constitutional law and doctrine is what conceptaoimulti-national state is pursued by the
Constitution of BiH in the context of the entire &F and, in particular, whether the Dayton
Agreement with its territorial delimitation throughe establishment of the two Entities also
recognized a territorial separation of the constitipeoples as argued by the RS representatives?

54.First, Article 1.2 of the Constitution of BiH detames that Bosnia and Herzegovina shall be
a democratic state which is further specified thgnthe commitment in paragraph 3 of the
Preamble “that democratic governmental institutiansd fair procedures best produce peaceful
relations within a pluralist society.” This constibnal commitment, legally binding for all
public authorities, cannot be isolated from othlerments of the Constitution, in particular the
ethnic structures, and must therefore be intergrdig reference to the structure of the
Constitution as a whole (see, Canadian SupremetCReaference re Secession of Quebec”
[1998], 2.S.C.R., at para 50). Therefore, the efgmef a democratic statend society and the
underlying assumptions -- pluralism, fair procedungeaceful relations following from the text
of the Constitution -- must serve as a guidelintutther elaborate the question as to how BiH is
construed as a democratic multi-national state.

55.1t is not by chance, that the Canadian Supreme tGmutined in re Secession of Quebec,
[1998], 2.S.C.R., at para. 64 that the Court mestjlided by the values and principles essential
to a free and democratic society which embodidsr @ia, respect for the inherent dignity of the
human person, accommodation of a wide variety diefse respect for cultural and group
identity, and faith in social and political instimns which enhance the participation of
individuals and groups in society. Moreover, iaigenerally recognized principle to be derived
from the list of international instruments in Annleto the Constitution of BiH that a government
must represent the whole people belonging to thetary without distinction of any kind
thereby prohibiting -- in particular according tati&le 15 of the Framework Convention on the
Protection of National Minorities which is incorpded into the Constitution of BiH through
Annex | -- a more or less complete blockage ofeffective participation in decision-making
processes. Since effective participation of etlynaups is an important element of democratic
institutional structures in a multi-national statdemocratic decision-making would be
transformed into ethnic domination of one ore eneme groups if, for instance, absolute and/or
unlimited veto-power would be granted to them thgreenabling a numerical minority
represented in governmental institutions to enfacwill on the majority forever.

56.In conclusion, it follows from established conditnal doctrine of democratic states that
democratic government requires -- beside effectpagticipation without any form of
discrimination -- compromise. It must be concludbds under the circumstances of a multi-
national state, that representation and parti@paith governmental structures -- not only as a
right of individuals belonging to certain ethni@gps, but also of ethnic groups as such in terms
of collective rights -- does not violate the unglieny) assumptions of a democratic state.

57.Moreover, it must be concluded from the texts andeulying spirit of the International
Convention on the Elimination of All Forms of Rdciziscrimination, the European Charter for
Regional and Minority Languages and the Framewarkv@ntion for the Protection of National
Minorities that not only in national states, bugain the context of a multi-national state such as
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BiH the accommodation of cultures and ethnic gropiushibits not only their assimilation but

also their segregation. Thus, segregation is, incyple, not a legitimate aim in a democratic
society. It is no question therefore that ethnjgasation through territorial delimitation does not
meet the standards of a democratic state and siusakiety as determined by Article 1.2 of the
Constitution of BiH in conjunction with paragragirée of the Preamble. Territorial delimitation
thus must not serve as an instrument of ethniceg@gjon, but - quite contrary - must provide for
ethnic accommodation through preserving linguigturalism and peace in order to contribute to
the integration of state and society as such.

58.The differentiation of collective equality as adtgotion and a minority position as a matter
of fact is also reflected in the explanatory repoitthe European Charter of Regional and
Minority Languages which has to be applied in Biét@ding to Annex | of the Constitution of
BiH. Although Article 1 of the Charter clearly disguishes official languages from minority
languages, the explanatory report under the heaafifi§asic concepts and approaches” outlines
at para. 18 that the term “minority” refers to aiions in which the language is spoken either by
persons who are not concentrated on a specificgbatte territory of a state or by a group of
persons, which, though concentrated on part oteh&ory of the state, is numerically smaller
than the population in this region which speaks thaority language of the state: “Both
adjectives therefore refer to factual criteria antto legal notions.”

59.Even if constituent peoples are, in actual factaimajority or minority position in the
Entities, the express recognition of Bosniacs, Gr@nd Serbs as constituent peoples by the
Constitution of BiH can only have the meaning thahe of them is constitutionally recognized
as a majority, or, in other words, that they erggyality as groups. It must thus be concluded in
the same way as the Swiss Supreme Court derivadtfre recognition of the national languages
an obligation of the Cantons not to suppress thasguage groups that the recognition of
constituent peoples and its underlying constitwiogprinciple of collective equality poses an
obligation on the Entities not to discriminate arficular against these constituent peoples which
are, in actual fact, in a minority position in tfespective Entity. Hence, there is not only a clear
constitutional obligation not to violate individuaights in a discriminatory manner which
obviously follows from Article 11.3 and 4 of the @stitution of BiH, but also a constitutional
obligation of non-discrimination in terms of a gpought if, for instance, one or two of the
constituent peoples are given special preferemtedtment through the legal system of the
Entities.

60.In conclusion, the constitutional principle of @ative equality of constituent peoples
following from the designation of Bosniacs, Croated Serbs as constituent peoples prohibits
any special privilege for one or two of these pesphny domination in governmental structures
or any ethnic homogenisation through segregaticedan territorial separation.

61.1t is beyond doubt that the Federation of Bosnid lderzegovina and Republika Srpska were
-- in the words of the Dayton Agreement on Impletirenthe Federation, signed in Dayton 10
November 1995 -- recognized as “constituent Estitad Bosnia and Herzegovina by the GFAP,
in particular through Article 1.3 of the Constitomi. But this recognition does not give them a
carte blanche! Hence, despite the territorial digdition of Bosnia and Herzegovina by the
establishment of the two Entities, this territortdlimitation cannot serve as a constitutional
legitimation for ethnic domination, national homagstion or a right to uphold the effects of
ethnic cleansing.

62.Moreover, contrary to the arguments of the repredgimes of the National Assembly of RS
and the House of Peoples of the Federation, thisld¢ige history and the text of the Dayton
Constitution obviously show that the then existoanstitutions of the Entities had not been
accepted as such without considering the neceski@ynendments. It was stated in the Agreed



CDL (2000) 81 -18 -

Basic Principles of Geneva, 8 September 1995, updeagraph 2. sub-paragraph 2 that “Each
entity will continue to exist under its present stitution”, however, as “amended to
accommodate these basic principles.” And this ppiec was further elaborated in the
constitutional system of Dayton by the supremaeays¢ of Article 111.3 (b) - according to which
“the Entities and any subdivisions thereof shalinpty fully with this Constitution, which
supersedes inconsistent provisions of the law @higoand Herzegovina and of the constitutions
and law of the Entities, [...]" - as well as theligation of the Entities according to Article XII
paragraph 2 that “Within three months from the yeirito force of this Constitution, the Entities
shall amend their respective constitutions to engheir conformity with this Constitution in
accordance with Article 1.3 (b).”

63.Moreover, insofar as the term constituent peopleas wserted into the draft text of the
Dayton Constitution only at a later stage of thgatiations, it must thus be concluded that the
adopters of the Dayton Constitution would not hdesignated Bosniacs, Croats and Serbs as
constituent peoples in marked contrast to the @atisnal category of a national minority if
they wanted to leave them in such a minority posiin the respective Entities as they had, in
fact, obviously been placed in at the time of tbaatusion of the Dayton Agreement as can be
seen from the figures presented below. Had thetad®opf the Constitution recognized this fact
they would not have inserted their designation assttuent peoples with the underlying
assumption of their collective equality or they Wbinave omitted the phrase of constituent
peoples altogether insofar as the provisions oretheic composition of the common institutions
of BiH refer to Bosniacs, Croats and Serbs direatly do not need an additional designation as
“constituent peoples. Again this designation in the Preamblestntbhus be seen as an
overarching principle of the Constitution of BiH tviwhich the Entities, according to Article
111.3 (b) of the Constitution of BiH, have fully tcomply.

64.With regard to the institutional structures of the common institutions of BiH the Court
does not share the arguments of the representaifvd®e National Assembly of RS and the
House of Peoples of the Federation that the pravisof the BiH Constitution concerning the
composition of the two Houses of the Parliamentasgembly of BiH, the Presidency, the
Council of Ministers and the Constitutional Cowtweell as the respective electoral mechanisms
allow for the generalizing conclusion that thegeresentation mechanisms mirror the territorial
separation of the constituent peoples in the Estiti

65.A strict identification of territory and certain hetically defined members of common
institutions in order to represent certain constitupeoples is not even true for the rules on the
Presidency composition as laid down in Article Wstf paragraph: “The Presidency of Bosnia
and Herzegovina shall consist of three Members: Bosniac and one Croat, each directly
elected from the territory of the Federation, aneé &erb directly elected from the territory of
Republika Srpska.” One must not forget that theo®eember of the Presidency, for instance, is
not only elected by voters of Serb ethnic origiat by all citizens of Republika Srpska with or
without a specific ethnic affiliation. He thus repents neither Republika Srpska as an entity nor
the Serb people only, but all the citizens of tleetoral unit Republika Srpska. And the same is
true for the Bosniac and Croat Members to be eleftten the Federation.

66.1n a similar, but in no way identical, manner Aldi¢V.1 of the Constitution of BiH provides
that the House of Peoples shall comprise 15 Dedsgawo-thirds from the Federation (including
five Croats and five Bosniacs) and one-third froapBblika Srpska (five Serbs) to be “selected”
(sic!), according to sub-paragraph (a), by the Cerad Bosniac Delegates to the House of
Peoples of the Federation, whereas the DelegaiesRepublika Srpska shall be selected by the
National Assembly of Republika Srpska. Apart frdme difference that they shall be “selected”
by the respective parliamentary bodies of the Estiand not directly “elected” like the members
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of the Presidency of BiH by popular vote, the Cdintls it a striking difference that the Serb
Delegates shall be selected by the National Asseamlsuch without any differentiation along
ethnic lines. This provision therefore includesoastitutional guarantee that non-Serb Members
of the National Assembly have the same right asSer® Members to participate in the selection
of the five Serb Delegates to the House of PeopleBiH. Hence, there is no strict uniform
model of ethnic representation underlying theseviprons of the BiH Constitution. Had this
been the intent of the framers of the Constituttbey would not have regulated these selection
processes differently.

67.The same conclusions can be drawn from the composit the House of Representatives of
BiH. Again two-thirds of the 42 Members shall beaéd this time from the territory of the
Federation, one-third from the territory of RepldliSrpska. However, these provisions do not
prescribe the ethnicity of the candidates andctna fact, Bosniac Members were elected from
the territory of the RS and Serb Members from #retory of the Federation in the last general
election in 1998. Insofar as a certain number afisers shall be appointed from the territory of
the Federation or the RS according to Article \b% (vhereas certain numbers of members of
the Constitutional Court have to be elected byréspective parliamentary bodies of the entities
according to Article VI.1 (a), all these provisiosisow nothing else but the fact that either the
territory or specific institutions of the entitissrve as legal point of reference for the seleatfon
the members of the institutions. This is again obsifor the Ministers who are finally elected by
the House of Representatives of BiH which certaddgs not represent one, two or even all of
the three constituent peoples only, but all theeits of BiH regardless of their national origin.

68.Moreover, no provision of the Constitution alloves the conclusion that these special rights
for the representation and participation of thestibment peoples in the institutions of BiH can
be applied also for other institutions or proceduf@uite on the contrary, insofar as these special
collective rights might violate the non-discrimiiwat provisions as will be shown below, they
are legitimised only by their constitutional rankdetherefore have to be narrowly construed. In
particular, it cannot be concluded that the BiH §duation provides for a general institutional
model which could be transferred to the Entity leee that similar ethnically defined
institutional structures on Entity level need nogeanhthe overall binding non-discrimination
standard according to Article 1.4 of the Considuat of BiH or the constitutional principle of
collective equality of constituent peoples.

69. Of course, it cannot be denied on the basis ofdhaysis of the institutional structures of
the common institutions of BiH that all the thremnstituent peoples are, in somewhat different
ways, given special collective rights as far asirtimepresentation and participation in the
institutions of BiH are concerned. In the final bsés, however, there is certainly no specific
model of ethnic representation underlying the miovis on the composition of the institutions
and the respective electoral mechanisms which wallitdv for the generalizing conclusion that
the Constitution of BiH represents a territoriapagionment of constituent peoples on entity
level by regulating the composition of the commpstitutions of BiH. Hence, this institutional
system certainly does not prove or give a constital basis for upholding the territorial
apportionment of the constituent peoples on Eieigl.

70.With regard to the “authentic text” of Article 1 of the RS Constitution the
representatives of the National Assembly of RSeatly outlined that this provision neither calls
the Serb people a “constituent people” nor defthesRS as a “national” state of the Serb people
only. The Court finds that it contains indeed a posmise formula calling the RS a >state< of
the Serb people and all its citizens - not “oth@it!) citizens as the representative had outlined
in the public hearing, this lapsus linguae beingeating enough of the spirit underlying the
contested provision - thereby using a mix of thbenit and non-ethnic principle for the
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legitimation of exercising the governmental powansl functions of the Entity. Furthermore, it
is true that the RS Constitution does poina facie provide for any ethnic distinction in the
composition of the governmental bodies so that ¢benpromise formula of Article 1 in
connection with this institutional structure mighllow for the equal representation of all
citizens.

71.This conclusion, however, starts from a wrong pa@htomparison insofar as equality of
groups is not the same as equality of individuhl®ugh non-discrimination. Equality of the
three constituent peoples requires equality ofgitweips as such whereas the mix of the ethnic
principle with the non-ethnic principle of citoyestd in the compromise formula should avoid
that special collective rights violate individuarts by definition. It thus follows that individua
non-discrimination does not substitute equalitygadups. Quite on the contrary, the regulations
of Article 1 of the RS Constitution, in particulizr connection with other provisions such as the
rules on the official languageccording to Article 7 of the RS Constitution andiéle 28
paragraph 3 which declares the Serb Orthodox ChilvelChurch of the Serb people --thereby
creating a constitutional formula of identificatioh Serb “state”, people and church -- put the
Serb people into a privileged position which canbetlegitimised since the Serb people are
neither on the level of Republika Srpska nor on lthel of Bosnia and Herzegovina in the
factual position of an endangered minority whicls @ preserve its existencehe privileged
position of the Serb people under Article 1, theref violates the express designation of
constituent peoples made by the BiH Constitutioralasady outlined above (see supra at para
52).

72.With regard to the functional interpretation of the Constitution of BiH, the Court does
not share the views presented by the National Assemand the House of Peoples
representatives that reviewing the Entities’ canstins as requested by the applicant would lead
to a revision of the Dayton Peace Agreement anleotatus quo of the then existing Federation
and RS “in order to keep peace on these territdridsee Court has already pointed out that the
Entities’ constitution had not been accepted ad dug the Parties to the Agreement (see
paragraphs 61 and 62).

73.Indeed, from the functional point of view, the DaytConstitution is part of a peace
agreement as the name “General Framework Agreearefeace in Bosnia and Herzegovina”
clearly indicates. Thus, as can be seen already fine wording of Article VII of the GFAP and
the Preamble, alina 1 to 3 of the BiH Constitutipeaceful relations” are best produced in a
“pluralist society” on the basis of the enjoymehhaman rights and freedoms and, in particular,
through the freedom of all refugees and displacadgns to return to their homes of origin as
guaranteed by Article 11.5 of the Constitution oHB Moreover, this provision explicitly refers
also to Annex 7 which in its Article | expressigivie states that “the early return of refugees and
displaced persons is an important objective of shdlement of the conflict in Bosnia and
Herzegovina.” It thus follows from the context of these provisions that it is an overall
objective of the Dayton Peace Agreement to provadethe return of refugees and displaced
persons to their homes of origin and thereby tes@blish the multi-ethnic society which had
existed before the war without any territorial s@pan with ethnic inclination.

74.1n the final analysis, based on the text of theaRigle in connection with the institutional
provisions of the Dayton Constitution, regarding tagislative history and taking the functions
of the entire GFAP — of which the Constitution ipat - into due account, the Constitutional
Court finds that the provision of Article 1 of Rdpika Srpska Constitution violates the
constitutional status of Bosniacs and Croats deséghto them through the last line of the
Preamble and the positive obligations of the RSctviiollow from Article 11.3 (m) and I1.5 of
the Constitution of BiH.
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75.1t would thus not be necessary for the Constit@icbourt to pursue the allegation of the
applicant that Article 1 of the Constitution of RS also discriminatory by providing the
constitutional basis for the violation of individu@hts in a discriminatory manner as prohibited
by Article 11.4 of the Constitution of BiH. Howeveinsofar as the request of the applicant is not
only concerned about the collective equality of ttanstituent peoples, but also with the
discrimination against individuals, in particulayaénst refugees and displaced persons regardless
of their ethnic origin, the Court will review Arte 1 of the RS Constitution also in light of this
allegation of the applicant.

76.Hence, the Court will, first of all, elaborate tstandard of review in more detail.

77.The language of Article 1.4 of the ConstitutionBiH obviously follows the text of Article
14 of the ECHR with an adaptation insofar as thedf rights and freedoms whose enjoyment
shall be secured is concerned: “The enjoyment efrifhts and freedoms provided for in this
Article or in the international agreements listadAinnex | to this Constitution shall be secured
to all persons in Bosnia and Herzegovina withostmination on any ground such as sex, race,
color, language, religion, political or other ominj national or social origin, association with a
national minority, property, birth or other status.

78.As follows from this text, this list includes bothe rights and freedoms provided for in
Article 1l itself and those in the internationalragments listed in Annex | to the Constitution.
Hence, these are the rights and freedoms setifottte European Convention for the Protection
of Human Rights and Fundamental Freedoms and a®¢uls as follows from the reference in
paragraph 3, including the rights enumerated insn@e paragraph. Moreover, paragraph 5 of
Article Il includes particular individual rights faall refugees and displaced persons freely to
return to their homes of origin and to have restore them property of which they were
deprived in the course of hostilities since 199 ege individual rights provided for in paragraph
5 are, however, not different or additional righbait a special affirmation of the right to
property, the right to liberty of movement and desice and the right not to be subjected to
inhuman or degrading treatment already enumerategharagraph 2 of Article Il of the
Constitution of BiH.

79.Moreover, as follows from the reference in Artitl® to Annex 7 of the General Framework
Agreement, its further elaboration of the critesfathe non-discrimination rule has to be taken
into account. In particular its Article 1.3 (a) rdgtes that the parties, i.e. also the Entitiesgha
to repeal all “legislation and administrative prees with discriminatory intent or effect.” How
is it possible thus to show discriminatory “intemteffect”? There are, of course, several ways
the following of which have certainly to be pursued

a) the law discriminates on its face, i.e., byeixplicit terms using the criteria such as language,
religion, political or other opinion, national oimng association with a national minority or any
other status for the classification of categoriepemple which will then be treated differently on
that basis. However, it would lead to obviously wdsresults if every difference on those
grounds were prohibited. There are situations amdblems which, on account of differences
inherent therein, call for different legal solutignmoreover, certain legal inequalities are
sometimes needed to correct factual inequalitiesidd, the European Court of Human Rights
elaborated as standard of interpretation that tineiple of equality of treatment is violated if
the distinction has no reasonable justificatione Téxistence of such a justification must be
assessed in relation to the aim and effects of mieasure under consideration. Hence, a
difference of treatment in the exercise of a righust not only pursue a legitimate aim with
regard to the principles which normally prevaildemocratic societies. The non-discrimination
provision is likewise violated when it is clearlystablished that there is no reasonable
relationship of proportionality between the meangpldyed and the aim sought to be realized.
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The proportionality principle thus requires fouess of consideration: whether there is a
reasonable public aim, whether the means emplogedchieve the legitimate goal, whether the
means are necessary, i.e. the least burdensomes feeanhieve the goal, and, finally, whether
the burdens imposed are proportional in comparisdghe intensity of the aim.

b) the law, although neutral on its face, is adstered in a discriminatory way;

c) the law, although it is neutral on its face asmdpplied in accordance with its terms, was
enacted with a purpose of discriminating, as shownhe law’s legislative history, statements
made by legislators, the law’s disparate impacitber circumstantial evidence of intent;

d) the effects of past de jure discrimination gpbald by the respective public authorities on all
state levels, not only by their actions but alsotigh their inaction.

80.The last rule obviously shows that the non-disamatibn provision is not restricted to a
strictly >negative< individual right not to be digninated against by the public authorities, but
also includes >positive< obligations to take actidhat this is a particular responsibility of the
Entities can already be seen from Article 111.2 @f) the Constitution which rules that “the
Entities shall provide a safe and secure envirotnien all persons in their respective
jurisdictions, by maintaining civilian law enforcemt agencies operating in accordance with
internationally recognized standards and with resfar the internationally recognized human
rights and fundamental freedoms referred to incletill above, and by taking such other
measures as appropriate.” And with particular ihtenprovide for the creation of suitable
conditions for the return of refugees and displapetsons Article 1I.1 of Annex 7 poses the
obligation on the parties to undertake “to create¢hieir territories the political, economic, and
social conditions conducive to the voluntary retand harmonious reintegration of refugees and
displaced persons, without preference for any @adr group.” The list of measures,
enumerated in Article 1.3 (a), then specifies theneral positive obligation including not only
the repeal of domestic legislation and administeatpractices with discriminatory intent or
effect, as already quoted above, but also “theeptmin of ethnic and/or minority populations”
against acts of retribution by public officialsvasll as private individuals.

81.In the final analysis, all public authorities inHBhave not only to refrain from any act of
discrimination in the enjoyment of the individuahts and freedoms referred to, in particular on
the ground of national origin, but also a positl@igation to protect against discriminatory acts
of private individuals and, with regard to refugeesl displaced persons, to create the necessary
political, social and economic conditions for the#irmonious reintegration.

In light of these standards the Court finds:

82.1t is true that the RS Constitution contains a nemdf specific provisions which provide for

the prohibition against discrimination in the emjmnt of those individual rights of the RS

Constitution as are quoted by the representatif/é#seoNational Assembly of RS. Although this

must be seen as a necessary requirement, the mpeda of non-discrimination is, however, in

light of the above elaborated criteria of review oy means sufficient. Moreover, these non-
discrimination provisions related to the list ofhts of the RS Constitution cannot “per se”
guarantee the effective enjoyment of the rightedisn the Constitution of BiH, the ECHR, or

the international instruments listed in Annex 1he Constitution of BiH.

83.With regard to the first standard of review — tAaticle 1 must not discriminate on its face
by using national origin for the classification different categories of persons which will then
be treated differently without reasonable justtiiza — the Court cannot follow the allegations of
the representatives of the applicant that the vigrdif Article 1 would lead to an “automatic
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exclusion” of persons of non-Serb origin. It is trery nature of the compromise of the ethnic
and non-ethnic principle for the legitimation oétaxercise of >state<-power that this formula of
Article 1 does not create two distinct, mutuallyckesive categories of persons. A contrary
interpretation would lead to the obviously absuedult that in particular members of the Serb
people would >ex constitutione< not be citizenghef RS.

84.Nevertheless, the first element of the provisierfRepublika Srpska shall be the state of the
Serb people” -- must trigger strict scrutiny wittgard to the other standards of review. Hence,
does this provision provide the constitutional bder discriminatory legislation, discriminatory
administrative or judicial practice of the auth@s® Is there other circumstantial evidence such
as the comparison of population figures or the remsilof returns which shows such a disparate
impact as to indicate that the effects of past we jdiscrimination, in particular of ethnic
cleansing, are upheld by the authorities or thaty thiolate their obligation to provide for
protection also against violence of private indinats and to create the respective “political,
economic, and social conditions conducive to thentary return and harmonious reintegration
of refugees and displaced persons, without preteréor any particular group”?

85.With regard to the factual situation in the RS, @enstitutional Court could, according to
Article 22 of its Rules of Procedure, ascertainftimwing facts:

86.As far as population figures are concerned, the bminof Bosniacs, Croats, Serbs and
“others” living on the territory of the RS is adléavs:

Ethnic Breakdown of the Population on Republikas&gpterritory according to 1991 Census in
comparison with 1997 (Source, IMG, on the basithef1991 census and UNHCR estimates for
1997).

1991 1997
Serbs 54.30 % 96.79 %
Bosniacs 28.77 % 2.19%
Croats 9.39 % 1.02 %
Others 7.53 % 0.00 %

87.As can be seen from these figures, the ethnic ceitipo of the population living on the
territory of the RS dramatically changed since 1994d the Serb population made up a small
absolute majority in 1991 as far as the statigtics hypothetical territory of RS are concerned,
they did not live territorially concentrated. Tlegritory where the RS was established later under
the GFAP did form an area with “mixed populatios’this was the case all over the territory of
the former Republic of Bosnia and Herzegovina. Buenassive ethnic cleansing in the course
of the war prior to the conclusion of the Daytonrégment, the population figures of 1997 show
that the RS is now an ethnically almost homogenentisy. As the figures for the regions in the
Eastern part of the RS show, the attribute “almoati be dropped. With the exception of Srpski
Brod and Trebinje all municipalities had a recof®@% and more of Serb population in 1997.

88.The conclusion from these figures is supported bgraparison of the figures for the overall
return of refugees and displaced persons to theviRSthose of the so-called “minority”-return.
By 31 January 1999 (UNHCR, Statistics Package Mfatch 1999) in sum 97,966 refugees and
displaced persons had returned to the RS. Theceltiheakdown of this figure again reveals that
only 751 Croats and 9,212 Bosniacs had returnedmmparison to 88,003 Serbs. Hence, the so-
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called “minority”-return amounted to 10.17% of thmall percentage of those who had returned
at all.

89. Contrary to the allegations of the representatofete RS National Assembly that problems
with the return of refugees and displaced personfdmot be reduced to discriminatory patterns
vis-a-vis citizens of non-Serb origin, but would faech more complex including the social and
economic conditions, this comparison obviously dest@tes that such a tremendous
discrepancy according to the ethnic origin of refes)and displaced persons cannot be explained
by the overall severe economic and social conditiwhich are the same for all persons willing
to return to the RS. Such a discrepancy can thi lo& explained by the ethnic origin of
refugees and displaced persons and provides a pteaf of differential treatment vis-a-vis
refugees and displaced persapgelyon the ground of ethnic origin.

90.These figures thus provide sufficient evidence dtliacriminatory effect” in the sense of
Article 1.3 (a) of Annex 7 so that the results adsp de jure discrimination through ethnic
cleansing are upheld in the RS.

91.Moreover, there is also clear evidence that theridisnatory pattern to be seen from this
circumstantial evidence can reasonably be linketh whe institutional structures of RS
authorities and their discriminatory practice.

92.First of all, despite the fact that about 25% af thembers of Republika Srpska National
Assembly are non-Serbs, the ethnic composition led RS Government is ethnically
homogeneous: All the 21 ministers including themriMinister are of Serb origin (Source:
Ministry for Civilian Affairs and Communications d8iH). The same is true .for the ethnic
composition of the RS police forces and the judic@mposed of judges and public prosecutors
as can be seen from the following chart (Sourc&FIRith figures of 17 January 1999 made
available to the Court).

Serbs Bosniacs Croats
Judges and Public Prosecutors 97.6% 1.6% 0.8%
Police forces 93.7% 5.3% 1.0%

93.As far as the number of judges and prosecutorsrisarned, all nine persons comprising the
number of Bosniacs and Croats out of a total of &% located in Bko and installed only
under the supervisory regime of the internatiormhmunity. Moreover, as can be seen from
para. 84 of the Bko Arbitration Award of 1997, the Tribunal conclud&om the RS “Basic
General Principles” the “fairly obvious purpose anrd the result — [...] to keep &o an
“ethnically pure” Serb community in plain violatiohDayton's peace plan.”

94.Finally, after numerous reports of the OHR, the J@&& Human Rights Ombudsperson for
BiH etc on numerous incidents in the RS, the HuReyhts Ombudsperson for BiH stated in her
Special Report, No. 3275/99 “On Discrimination le tEffective Protection of Human Rights of

Returnees in Both Entities of Bosnia and Herzegoas of 29 September 1999 that “return
related incidents at issue and the passive attitfidbe police and other competent authorities
were predicated solely on the basis of the nationgin of those affected.” She thus finally

concluded that “returnees have been discriminag@ihat on the ground of their national origin

in the enjoyment of their rights guaranteed by &t 3 and 8 of the Convention, Article 1 of

Protocol No. 1 to the Convention and equality befiwe law and equal protection before the law
as provided in Article 26 of the International Coaet on Civil and Political Rights (ICCPR).”
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95.1n conclusion the Court finds that, after the Dayfagreement came into force, there was
and is systematic, long-lasting, purposeful disoratory practice of the public authorities of RS
in order to prevent so-called >minority< returngher through direct participation in violent
incidents or by abstaining from the obligation totpct people against harassment, intimidation
or violent attacks solely on the ground of ethnigia, let alone the failure “to create the
necessary political, economic and social conditicosducive to the voluntary return and
harmonious reintegration” which follows from theht of all refugees and displaced persons
freely to return to their homes of origin accorditegArticle 11.5 of the Constitution of BiH.
Moreover, the ethnically almost homogeneous exeewtind judicial power of the RS is a clear
indicator that this part of the provision of Arcl with the wording “the RS is the state of the
Serb people” has to be taken literally and provities necessary link with the purposeful
discriminatory practice of the authorities with teect of upholding the results of past ethnic
cleansing. Finally, also the remark of the expérhe National Assembly in the public hearing
that “the RS can be called a state because hehetad is the expression of her original, united,
historical national movement, of her nation whicashaunited ethnic basisand forms an
independent system of power” (emphasis added) givetence of the discriminatory intent of
Article 1 of the RS Constitution, in particularsé&en in connection with its Preamble.

96.However, ethnic segregation can never be a >legigraim< with regard to the principles of
“democratic societies” as required by the Européduman Rights Convention and the
Constitution of BiH. Nor can ethnic segregation e other way round, ethnic homogeneity
based on territorial separation serve as a mearfigpioold peace on these territories” — as
asserted by the representative of the National Abe— in light of the express wording of the
text of the Constitution that “democratic governmarinstitutions and fair procedures best
produce peaceful relations within a pluralist stycfe

97.1t thus follows also from the “totality of these@imstances” that the wording of Article 1 of
the RS Constitution as quoted above violates tjf# to liberty of movement and residence, the
right to property and the freedom of religion iniacriminatory way on the grounds of national
origin and religion as guaranteed by Article Il ggnaphs 3 and 4 in connection with paragraph 5
of the Constitution of BiH.

98.The Constitutional Court thus finds the wordingdtst of the Serb people and” in Article 1
of the RS Constitution unconstitutional.

B. Federation Constitution

a) The challenged provision éirticle 1.1 (1) in the wording of Amendment Ill of the
Federation Constitution reads as follows:

“Bosniacs and Croats as constituent peoples togetlith others, and the citizens of Bosnia and
Herzegovina from the territory of the FederationBafsnia and Herzegovina, in exercising their
sovereign rights, transform the internal structafethe territory of the Federation of Bosnia and
Herzegovina, defined by Annex Il of the Generalnkeaork Agreement, so that the Federation
of Bosnia and Herzegovina consists of federaliestivith equal rights and responsibilities.”

99.The applicant considers that the provision of Aetit.1 (1) of the Constitution of the
Federation of Bosnia and Herzegovina according hwhvBosniacs and Croats are constituent
peoples of the Federation is not in conformity witle last paragraph of the Preamble of the
Constitution of BiH nor with its Article 11.4 and @Bisofar as pursuant to these provisions all the
three peoples, Bosniacs, Croats and Serbs, arétaens peoples on the entire territory of BiH.
Therefore, the Federation Constitution could nosigleate only Bosniacs and Croats as
constituent peoples. Moreover, the contested prvisvould prevent the realization of the



CDL (2000) 81 -26 -

fundamental rights of all refugees and displacedqres to return to their homes of origin in
order to restore the ethnic structure of the pdmrawhich had been disturbed by war and
ethnic cleansing.

100. The arguments of the parties with regard to theslegve history of both the Washington
Agreement and the Dayton Agreement, the conclusittvag could be drawn from the
institutional structures of the common institutiafsBiH and the functional interpretation of the
Dayton Agreement were already outlined above imection with the contested provision of
Article 1 of the Constitution of the RS (see paaguirs 35 to 46 supra). It remains to set out the
arguments with specific reference to the text dfcde 1.1 (1) of the Federation Constitution.

101. Hence, in the public hearing the representativéhefapplicant required the constituent
status of all the three peoples also in the Feideratf BiH and full equality of languages and

scripts. He stressed, however, that the Feder&amnstitution contained some specific features,
in particular with regard to this problem. The Fed®n Constitution does, besides the
constituent status of Bosniacs and Croats, guaraedeality to the category of “Others” also

with the consequence that they are proportionallyesented in all institutions of the Federation.
This would “partly amortize the problem.”

102. The expert of the House of Representatives outlimedhe public hearing that the
Preamble of the Federation Constitution would spdadut peoples and citizens who are equal.
In his opinion this includes not only Bosniacs abobats, but peoples, hence all the three
peoples. Furthermore, according to the originat g&ex well as the later amended text of the
Federation Constitution also the category of “Céheloes have constituent status. In substance,
the category of “Others” would mean Serbs as caseka from the institutions of the Federation
where under the label of “others” practically Serdn® represented. Hence, the >intentio
constitutionalis< would be fully satisfied if otlsewere not the category of others but the third
constituent people of BiH. However, although th@resentation of the category of others
practically speaking leads mainly to the repredemaof Serbs, this would not be sufficient.
Therefore, also the Federation constitution haslithperfection.

The Constitutional Court finds:

103. As far as the interpretation of the last paragrapthe Preamble to the Constitution of
BiH with regard to Bosniacs, Croats, and Serbsoastituent peoples, the legislative history, the
institutional structures of the common institutiook BiH and the function of the Dayton
Agreement are concerned, the Court refers tontirigs in connection with Article 1 of the RS
Constitution (at paragraphs 50 to 74 supra).

104. As far as the compromise formula of ethnicity aitdyenneté is concerned, the same
holds true for the Federation Constitution. Howeveere is a marked difference with regard to
Article 1 of the RS Constitution insofar as Arti¢lé of the Federation Constitution provides for
the category of “Others.” But this category of “eth” is only a half-hearted substitute for the
status of constituent peoples and the privilegesy tenjoy according to the Federation
Constitution as will be shown.

105. Unlike the Constitution of the RS, the Federatioon§litution does provide for the
proportional representation of Bosniacs, Croats“@ttlers” in several governmental bodies. In
some cases, however, it reserves a privilege tmiBosand Croat representatives to block the
decision-making process. These institutional meisinas must trigger strict scrutiny of review
not only with regard to collective equality as & constituent peoples are concerned, but also as
to whether the individual right to vote accordingArticle 3 of the 1st Additional Protocol of the
ECHR is guaranteed without discrimination on grouofd national origin. Moreover, the
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provision of Article 5 of the Convention on the raihation of all Forms of Racial
Discrimination has to be applied in BiH accordimgAnnex | to the Constitution of BiH and
therefore not only imposes an obligation on theeStd BiH, but guarantees individual rights
according to paragraph (c) of that provision, nanipblitical rights, in particular the rights to
participate in elections — to vote and to standeflection — on the basis of universal and equal
suffrage, to take part in the Government as welhatie conduct of public affairs at any level
and to have equal access to public service.” Frardefinition in Article 1 of the Convention it
is clear that “the term “racial discrimination” Bmaean any distinction, exclusion, restriction or
preference based on race, colour, descent, ot ethnic origin which has the purpose or
effect of nullifying or impairing the recognitioenjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the palitieconomic, social, cultural or any other
field of public life.” Paragraph 4 of Article 1 mweribes that “special measures taken for the sole
purpose of securing adequate advancement of cemdgial or ethnic groups or individuals
requiring such protection as may be necessarydardo ensure such groups or individuals equal
enjoyment or exercise of human rights and fundaalédnéedoms shall not be deemed racial
discrimination [...]".

106. Hence, the basic legal problem raised in this eegathe question whether the “special
rights” provided in the Federation Constitution fbe two constituent peoples, the Bosniacs and
Croats, violate the enjoyment of individual politigights insofar as they seem to provide for a
“preference based on national or ethnic origintha sense of Article 5 of the Convention.

107. The Federation Constitution contains the followisgecial rights” for members of the
two constituent peoples so that their designat®ricanstituent” may be discriminatory in the
sense of the Convention:

108. According to Article 11.B.1 there shall be three Gudsmen, one Bosniac, one Croat, and
one Other. As far as parliamentary representaaoncerned, there are no ethnic requirements
for the House of Representatives, whereas the HoiuBeoples shall consist of 30 Bosniacs and
30 Croats as well as a proportional number of “@theArticle IV.A.8 prescribes that those
delegates have to be elected “by the respectivsld¢grs”, i.e. Bosniacs, Croats and Others of
the cantonal legislators. According to Article 1V18 only delegates of the two constituent
peoples may claim that a decision of the Housesoples may concern their “vital interest” with
the effect of a >suspensive veto< insofar as thes@ational Court of the Federation of BiH has
finally to resolve the dispute in case of differanajorities. Moreover, according to Article
VIII.1, a majority of the Bosniac or Croat delegat?n the House of Peoples may veto
amendments of the Constitution. Article IV.B.3 pméises that the Chairman of a House of the
Legislature has to be “from another constituentpteothereby reserving these offices to
members of the constituent peoples.

109. With regard to executive offices, Article IV.B.2gwides for the election of the President
and Vice-President with a caucus of the Bosniae@sks and a caucus of the Croat Delegates
to the House of Peoples each nominating one pessaicle 1V.B.5 reserves one-third of the
Ministerial positions to “Croats.” Article IV.B.6gain confers veto-power on the representatives
of the constituent peoples. Article IV.B.4 as redsby Amendment Xll prescribes that no
deputy minister can belong to the same constitpeaple as his minister.

110. As far as the judiciary is concerned Article IV.Qu@scribes that there shall be an equal
number of Bosniac and Croat judges on each couttteofederation whereas “others” shall be
proportionally represented. Accordingly Article (/18 establishes a Human Rights Court with
three judges, on Bosniac, one Croat, and one Other.
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111. As far as federal structures are concerned, ArtMI8 provides for a minimum
representation for each constituent people in cettgovernments whereas cantonal judges
shall, according to Article V.11, be nominated incls a way that the composition of the
judiciary as a whole shall reflect that of the plagion of the Canton.

112. The provisions of the Federation Constitution pdawy for minimum or proportional
representation and veto powers for certain groupsettainly constitute a “preference” in the
sense of Article 5 of the Race Discrimination Carti@n. However, insofar as they create
preferential treatment in particular for membergtad two constituent peoples, they cannot be
legitimised under Article 1 paragraph 4 since thesgecial measures” are certainly not “taken
for the sole purpose of securing adequate advamteofie Bosniacs or Croats “requiring such
protection” in order to ensure the equal enjoynuémights.

113. As can be seen from the legislative history of fhederation Constitution, these
institutional safeguards were introduced with the af power-sharing which is a legitimate aim
for the political stabilization and democratisatibnough >consensus government.< However, to
what extent can institutional devices for the reprgation and participation of groups with the
aim of power-sharing infringe individual rights, particular voting rights ? Can there be a
“compromise” between individual rights and collgetgoals such as power-sharing? In trying to
answer this question, two extreme positions whiclwrkrthe ends of a scale for weighing
contradicting rights and goals or interests mustesas starting points.

114. Do, for instance, language rights, i.e. legal gntas for members of minority groups to
use their mother tongue in procedures before caurtsdministrative bodies really constitute a
“privilege” that members of the “majority” do noate insofar as they have to use the “official
language” which is their mother tongue anyway? Sarctobviously absurd assertion takes the
unstated norm of the ethnically conceived naticateStor granted by “identifying” the language
of the “majority” with the state. Contrary to thdepblogical underpinnings of the ethnically
conceived nation-State - the alleged necessitgxéltusion” of all elements which disturb ethnic
homogeneity - such “special rights” are thus nemgsms order to maintain the possibility of a
pluralist society against all trends of assimilatiand/or segregation which are explicitly
prohibited by the respective provisions of the BaDiiscrimination Convention which has to be
applied directly in Bosnia and Herzegovina accagdmAnnex 1 to the Constitution of BiH.

115. However, if a system of government is establishbttiwreserves all public offices only
to members of certain ethnic groups, the “rightptticipation in elections, to take part in
government as well as in the conduct of publiciedffat any level and to have equal access to
public service” is seriously infringed for all trepersons or citizens who do not belong to these
ethnic groups insofar as they are outright dendestand as candidates for such governmental or
other public offices.

116. The question is thus raised, to what extent théniggément of these political rights might
be legitimised. Political rights, in particular uwag rights including the right to stand as a
candidate, are fundamental rights insofar as theyogthe heart of a democratic, responsible
government required by the provisions of the Prdamparagraph 3, and Article 1.2 of the
Constitution of BiH and the respective provisiofisghee European Convention on Human Rights
and the other international instruments referrednt@\nnex | to the Constitution of BiH. A
system of total exclusion of persons on the ground of national or ethnicgiorifrom
representation and participatiom executive and judicial bodiegravely infringes such
fundamental rights and can therefore never be dpldnce, all provisions reserving a certain
public office in the executive or judiciary exclusly for a Bosniac or Croat without the
possibility for “others” to be electeor granting veto-power to one or the two of thesepjeEn
only seriously violate Article 5 of the Racial Disnination Convention and the constitutional



-29- CDL (2000) 81

principle of equality of the constituent peoplebe$e institutional mechanisms cannot be seen as
an “exemption” in the sense of Article 1 paragrdpbf the Racial Discrimination Convention
insofar as they favour the two constituent peoples form “the majority” of the population.
Nor are they necessary for these two peoples ierdaadachieve full or “effective” equality in the
sense of Article 1 paragraph 4 of the Racial Disgration Convention.

117. Provisions granting minimum or proportional reprgagion in governmental bodies are
thus not per se unconstitutional. The problem isvttom they give preferential treatment!
Therefore, the very same devices for “others” ia Federation Constitution are certainly in
conformity with Article 1 paragraph 4 of the Radkcrimination Convention under the present
circumstances in the Federation of BiH.

118. Minimum or proportional representatiomthe Federation legislaturenust be seen from
a different angle. Insofar as there is a bicameaaliamentary structure with the first Chamber
based on universal and equal suffrage without d@imyi@ distinctions and the second Chamber,
the House of Peoples, providing also for the regrgion and participation of others, there is
prima facieno such system abtal exclusion from the right to stand as a candidate.

119. In the Case of Mathieu-Mohin and Clairfayt v. Belgi (9/1985/95/143) the majority of
the European Court of Human Rights ruled that AgtR of the 1st Protocol of the ECHR is not
violated insofar as the French-speaking electothardistrict Halle - Vilvoorde were “in no way
deprived of” the right to vote and the right toreteor election on the same legal footing as the
Dutch-speaking electors “by the mere fact that timexst vote either for candidates who will take
the parliamentary oath in French and will accortiingin the French-language group in the
House of Representatives or the Senate and sheffrriench Community Council, or else for
candidates who will take the oath in Dutch and shoig to the Dutch-language group in the
House of Representatives or the Senate and siherrlemish Council.” In the words of the
dissenting opinion, “the practical consequencehiast tunless they vote for Dutch-speaking
candidates, the French-speaking voters in thigidisill not be represented in the Flemish
Council.” Article 3 of the 1st Protocol, unlike tiemerican Voting Rights Act 1964, thus does
not guarantee a right to vote for “a candidatera’s choice.”

120. It could thus be argued that there is no violabbrrticle 3 of the 1st Protocol if a Croat
voter has to cast his vote for a Bosniac or Seriglicate, etc. However, there is at least one
striking difference in the electoral mechanism®efgium on the one hand, and the Federation
of BiH on the other, in particular as far as thghtito stand as a candidate is concerned. The
Belgian system does not exclude per se the rightaiod as a candidaselely on the ground of
language. Every citizen can stand as a candidateéhds - upon his election - to decide whether
he will take the oath in French or in Flemish. dt therefore the subjective choice of the
individual candidate whether to take the oath i@néh or in Flemish and thereby to “represent”
a specific language group, whereas provisions ef @onstitution of the Federation of BiH
provide for >a priori< ethnically defined Bosniac and Croat delegatesiceses and veto
powers for them.

121. Moreover, the European Court stated that - althosigites have “a wide margin of
appreciation in this sphere” - it is for the Cotwt determine in the last resort whether the
requirements of Protocol No. 1 have been compligih: Wit has to satisfy itself that the
conditions do not curtail the rights in questionstech an extent as to impair their very essence
and deprive them of their effectiveness; that theyimposed in pursuit of a legitimate aim; and
that the means employed are not disproportionatedssto “thwart the free expression of the
opinion of the people in the choice of the legislat”
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122. The Constitutional Court has thus to assess thestitational provisions of the
Constitution of the Federation of BiH in light dfe factual and legal differences with the leading
case of the ECHR and its interpretation of the Arsttocol that states have no (!) margin of
appreciation insofar as the “essence” and “effectdss” of the free expression of the opinion of
the people in the choice of their legislature anecerned.

123. As was already outlined supra, there are no ethegquirements for the House of
Representatives, whereas the House of Peoplesiradist of 30 Bosniacs and 30 Croats as
well as a proportional number of “Others”. Artidk.A.8 prescribes that those delegates have to
be elected “by the respective legislators”, i.e.siacs, Croats and Others of the cantonal
legislators. According to Article IV.A.18 only dejates of the two constituent peoples may
claim that a decision of the House of Peoples nmagern their “vital interest” with the effect of

a >suspensive veto< insofar as the ConstitutiomairCof the Federation of BiH has finally to
resolve the dispute in case of different majoritidicle 1V.B.3 prescribes that the Chairman of
a House of the Legislature has to be “from anotiwestituent people” thereby reserving these
offices to members of the constituent peoples.

124. In light of the criteria established supra, the @dmds that the institutional structure of
representation through the bi-cameral system &s woald not violate the respective provisions
of the 1st Protocol. What raises, however, sermrgerns is the combination of exclusionary
mechanisms in the system of representation andidaemaking through veto-powers on behalf
of ethnically defined “majorities” which are, howery in fact minorities and are thus able to
force their will on the parliament as such. Suatombined system of ethnic representation and
veto-power for one ethnic group - which is defireesia constituent people, but constitutes a
parliamentary minority - does not only infringe tt@lective equality of constituent peoples, but
also the individual right to vote and to stand asuadidate for all other citizens to such an extent
that the very essence and effectiveness of “treedxpression of the opinion of the people in the
choice of the legislature” is seriously impaired the final analysis, the designation of Bosniacs
and Croats as constituent peoples according tal@ntil (1) of the Federation Constitution
serves as the constitutional basis for constitaflgnllegitimate privileges given only to these
two peoples in the institutional structures of Bezleration.

125. There is an argument that, since the text of tleamble of the BiH Constitution insofar
as it refers to constituent peoples was modelleshupe Article | of the Federation Constitution,
the latter provision cannot violate the former. Haer, this argument does not take into account
that the Preamble of the BiH Constitution desigaatk three peoples as constituent, whereas
Article | of the Federation Constitution designatedy two of them as constituent with the
discriminatory effect outlined above.

126. Thus, although even the preamble of the Feder&mmstitution expressly prescribes the

equality of all peoples, i.e. including the consgitt peoples, their full equality as required under
the Constitution of BiH is not guaranteed sinceytlae not given the same effective

participation in the decision-making processeseffederation Parliament.

127. In conclusion, Bosniacs and Croats, on the basthetontested Article I.1 (1) enjoy a

privileged position which cannot be legitimised cginthey are neither on the level of the
Federation nor on the level of Bosnia and Herzagowm the factual position of an endangered
minority which has to preserve its existence.

128. It would thus not be necessary for the Constitatid@ourt to pursue the allegation of the
applicant that Article 1.1 (1) of the Federationr@ttution is discriminatory by providing also
the constitutional basis for the violation of othedividual rights than the right to vote and to
stand as a candidate in a discriminatory mann@rasbited by Article 11.4 of the Constitution
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of BiH. However, insofar as the request of the eapit is not only concerned with the collective
equality of the constituent peoples, but also wilte discrimination against individuals, in
particular against refugees and displaced persmerdless of their ethnic origin, the Court will
review Article 1.1 (1) of the Federation Constitrti also in light of this allegation of the
applicant.

129. The constitutional problem raised by the appligarthis respect is the question whether
the contested provision does have a discriminatagnt or effect with regard to the enjoyment
of individual rights guaranteed by the ConstitutmnBiH. As this is the case with Article 1 of
the RS Constitution, the wording of this provisidoes not create mutually exclusive categories
of persons so that it is not prima facie discrinomg Nevertheless, the explicit designation of
Bosniacs and Croats triggers strict scrutiny widgard to the other standards of review
elaborated in detail above (see paragraphs 79 foHnce, does this provision provide the
constitutional basis for discriminatory legislatiodiscriminatory administrative or judicial
practice of the authorities? Is there other cirdamisal evidence — such as the comparison of
population figures or the numbers of returns — Wwhahows such a disparate impact as to
indicate that the effects of past de jure discration, in particular of ethnic cleansing, are
upheld by the authorities or that they violate thabligation to provide for protection also
against violence of private individuals and to teethe respective “political, economic, and
social conditions conducive to the voluntary retand harmonious reintegration of refugees and
displaced persons, without preference for any @agr group”?

130. With regard to the factual situation in the Federatof BiH, the Constitutional Court
could, according to Article 22 of its Rules of Pedare, ascertain the following facts:

As far as population figures are concerned, thebmrmof Bosniacs, Croats, Serbs and “others”
living on the territory of the Federation is addals:

Ethnic Breakdown of the Population on Federationttey according to 1991 Census in
comparison with 1997 (Source, IMG, on the basithef1991 census and UNHCR estimates for
1997).

1991 1997
Bosniacs 52.09% 72.61%
Croats 22.13% 22.27%
Serbs 17.62% 2.32%
Others 8.16% 2.38%

131. As can be seen from these figures, the proportiomahber of Croats living on the
territory of the Federation remained almost the esaifthe proportional number of Bosniacs
increased to more than a two-thirds majority, whsrthat of Serbs dramatically decreased. Had
the territory of the Federation obviously formed amea with “mixed population” of the three
constituent peoples and others in 1991, the papuldigures of 1997 clearly show that the
Federation is now a bi-national >entity< of the nbems of only two of the three constituent
peoples.

132. The conclusions from these figures are supportednagy a comparison of the figures
for the overall return of refugees and displacexsqes to the Federation with those of the so-
called “minority”-returns.
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133. In order to encourage the local authorities tovallinority returns, representatives of
Bosnia and Herzegovina, the Federation of BosniaHarzegovina, the Sarajevo canton and the
international community, on 3 February 1998 adopiedSarajevo Declaration. The goal of the
Declaration was to allow at least 20,000 minorégurns in 1998 which is, by the way, in itself
sufficient evidence of discriminatory intent. Hoveey the actual number of returns decreased
and the overall results stayed far below the exukeéigures of 20,000 “minority”-returns for
1998.

134. By 31 January 1999, only 19,247 Serb refugees apliaded persons had returned to the
Federation of BiH in comparison to 380,165 Bosniaod 74,849 Croats (Source: UNHCR,
Statistics Package of 1 March 1999). Hence, theafled >minority<-return of Serbs amounts to
4.05% of all those who have returned.

135. Again, this comparison obviously demonstrates thath a tremendous discrepancy
according to the ethnic origin of refugees and ldispd persons cannot be explained by the
overall economic and social conditions but providiesir evidence of differential treatment vis-

a-vis refugees and displaced persons solely ogrthend of ethnic origin.

136. Although the provisions of the Federation Constitut provide for proportional
representation of “others” in the governmental beddf the Federation and the representatives
of the applicant had acknowledged in the courséhefpublic hearing that the constitutional
category of “others” provides for access of peagl&erb origin to governmental bodies, Serbs
and “others” in the sense of census figures alleustierrepresented in the police forces not only
with regard to the 1997 population figures, but maeore in comparison with 1991. Hence, in
particular the small number of Serbs in the Fedmrapolice forces could raise doubts about
their “impartiality” with regard to ethnic origin.

Ethnic Breakdown of the Federation police forced e judiciary composed of judges and
public prosecutors (Source: IPTF with figures ofJAhuary 1999 made available to the Court).

Bosniacs Croats Serbs Others
Judges and Public 0 0 0 .
Prosecutors 71.72% 23.26% 5.00% no figures
Police forces 68.81% 29.89% 1.22% 0.08%

137. That these doubts are not unfounded from the oatsetagain be seen from numerous
reports of the OHR, the ICG, the Ombudsperson fibti Bic. on numerous incidents in the
Federation and the following discriminatory praet®f the Federation authorities which help to
explain the small number of so-called “minoritytuns so that the Human Rights
Ombudsperson for BiH stated in her Special Repéat, 3275/99 “On Discrimination in the
Effective Protection of Human Rights of Returnee®8oth Entities of Bosnia and Herzegovina
as of 29 September 1999: “return related incidahissue and the passive attitude of the police
and other competent authorities were predicatezlysoh the basis of the national origin of those
affected.” She thus finally concluded that “retieaehave been discriminated against on the
ground of their national origin in the enjoymenttbéir rights guaranteed by Article 3 and 8 of
the Convention, Article 1 of Protocol No. 1 to tBenvention and equality before the law and
equal protection before the law as provided indet6 of the ICCPR.”

138. In conclusion the Court holds that, after the Daytmreement came into force, there
was and is a systematic, long-lasting, purposeadroininatory practice of the public authorities
of the Federation of BiH in order to prevent sdexl“minority”-returns either through direct
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participation in violent incidents or by not fulfiig their obligation to protect people against
harassment, intimidation or violent attacks solafythe ground of their ethnic origin, let alone
the failure “to create the necessary political,regnic and social conditions conducive to the
voluntary return and harmonious reintegration” viahfollows from the right of all refugees and
displaced persons freely to return to their home®oragin according to Article 1.5 of the
Constitution of BiH.

139. It thus follows from the “totality of circumstancethat the designation of Bosniacs and
Croats as constituent peoples in Article 1.1 (1)tieé Constitution of the Federation has a
discriminatory effect and also violates the rightliberty of movement and residence and the
right to property as guaranteed by Atrticle Il paegdns 3 and 4 in connection with paragraph 5
of the Constitution of BiH. Moreover, the aforementd provision of the Federation
Constitution violates Article 5 (c) of the Convantion the Elimination of All Forms of Racial
Discrimination and the right to collective equalibllowing from the text of the Constitution of
BiH as outlined above.

140. The Constitutional Court thus declares the wordiBgsniacs and Croats as constituent
peoples, along with Others, and” as well as “ineixercise of their sovereign rights” of Article
I.1 (1) of the Constitution of the Federation unstimtional.

141. The Constitutional Court adopted its decision comicg paragraphs 1, 2, 3 and 5 of the
Preamble of the RS Constitution, as amended witle®dments XXVI and LIV, Article 1 of the
RS Constitution, as amended with Amendment XLI4 &mticle 1.1 (1) of the Constitution of
the Federation of BH, as amended with Amendmenbili5 votegro to 4 voteson

142. The decisions regarding the publication in the «Mfi Gazettes of Bosnia and
Herzegovina, Republika Srpska and the Federatiddoehia and Herzegovina and regarding the
day when the provisions which are declared uncuistnal cease to be valid are based on
Articles 59 and 71 of the Rules of Procedure.

The Court ruled in the following composition:

Prof. Dr. Kasim Bedfi, President of the Constitutional Court, judges $i&anelius, Prof. Dr.
Louis Favoreu, Prof. Dr. Joseph Marko, Dr. Zvonkdjihd, Azra Omeragi, Prof. Dr. Vitomir
Popovi, Prof. Dr. Snezana S&wand Mirko Zovko.

Pursuant to Article 36 of the Rules of Procedurethef Constitutional Court of Bosnia and
Herzegovina, a concurring opinion was expressedqubdge Hans Danelius and a dissenting
opinion by judges Dr. Zvonko Miljko, Prof. Dr. Vimoir Popovié, Prof. Dr. Snezana Sa&vand
Mirko Zovko. These opinions are annexed to thigi®abecision.

U 5/98 11l President of the Constitutional Court
1 July 2000 of Bosnia and Hercegovina
Sarajevo Prof. Dr. Kasim Bedgj



