* X
*
* *
* *
* 4 %

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 2 March 2001 Restricted
<cdNdoc\2001\cd\024-e.doc> CDL (2001) 25

Engl. only

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

COMMENTS

ON THE DRAFT CIVIL SERVICE LAW
OF THE REPUBLIC OF ARMENIA

by

Mr Kaarlo TUORI (Member, Finland)



Comments on the Draft Civil Service Law of the Republic of Armenia

. The translation of the draft is not particularlyodp which makes some provisions almost
unintelligible. Another general problem consistdlad fact that | have not had any information
of the larger normative context in which the drafbuld be inserted, except for the Draft
Constitution. What other general statutes on theimidtration are in force or under preparation
is unknown to me.

. A (draft) law on civil servants can be assessednfrdifferent perspectives, roughly

corresponding to the different objectives suchvaghould accomplish. In the following, | shall

concentrate on issues concerning constitutionatiyg, rule of law and democracy. Thus,
guestions of more technical nature, pertainingdo,example, the choice between a statutory
and career system and the training of civil seware not of central interest here. In this
respect, | can refer to the comments of profes&ebisova, Flogaitis and Kitschenberg
(ADACS DAJ EXP (2000) 26).

. According to art. 27.1 of the Draft ConstitutionQ{C (2000) 88)“citizens have the right to be
accepted into civil service on general terms stfmd by law”. The article also lays down that
“the principles and procedure for organization ofilcservice shall be defined by law.” The
draft law under consideration now aims at fulfjithis constitutional obligation. Otherwise the
provisions of the draft constitution (CDL (2000))&h public administration are very scarce,
maybe even too scarce. So the issue of outrightradintions with the constitution cannot
really arise, provided that in the Civil Servicen,are not included provisions of a more general
nature. This is, to a certain extent, the casehénpresent draft. Thus, Art. 5(2) contains a
provision on the precedence of international tesaiin case of a conflict with the Civil Service
Law. The provision is in line with Art. 6(5) of tHgraft Constitution. It is, of course, juridically
possible to repeat constitutional provisions on theel of ordinary laws, although not
necessary. One should, however, be very careftledben the wording of the provisions is
identical so that no possibility for conflictingtérpretations arises.

. Another provision, which is closely related to tl@onstitution, is Art. 4, concerning
Fundamentals of the Civil Service. The provisioa igery important one, because it is supposed
to contain a list of the basic principles to beeaskied by civil servants. The draft list is very
heterogeneous and includes principles of varyingieThe principles should be grouped and
perhaps located in different provisions accordmgheir significance and specific focus. Thus,
principles pertaining to the civil service’s gerguasition and aiming at securing the demands
of a democratidRechtsstaat should be grouped together. These principles decly d and e. A
second group concerns the oversight of civil serand the responsibility of civil servants (j, k
and ), Finally, a third group consists of prinéglrelating to access to civil service and thellega
protection of civil servants.

. The principle listed in Art. 4 a) (“supremacy oétlonstitution and the laws of the Republic of
Armenia, priority of human and citizen’s rights ditzerties”) is the most fundamental one, and
it should be very carefully worded. The wording sldobe in harmony with the Constitution,
especially with articles 4-6. “Human and citizemights and liberties” should be explicitly
linked to the relevant normative sources, thathis,Constitution and international human rights



treaties. The text of the oath required by civilvaats (Art. 15), as well as the provisions on
their principal obligations (Art. 22), should alsonform to that of the provision on fundamental
principles. Now both the text of the oath and A&2. e) refer, in addition to human and civil
rights and liberties, to “lawful interests”. Whdiig expression denotes and how it is related to
rights and liberties is unclear to me.

6. One of the fundamentals listed in Art. 4 is “trazusgncy of the civil service” (d). This is a very
important principle but requires more detailed, ptementary provisions in order to be realised
in practice. An explicit reference to a separateceds to Information Act could be
recommended. The provisions on civil servants’gaiions should also here correspond to the
provisions on fundamental principles. Now Art. 2dyoincludes a provision on the obligation
“to maintain state, official and other secrets pcbed by the law” but nothing on the obligations
pertaining to the transparency of administration.

7. “Political restraint of the civil service” also loelgs to principles, which have particular
importance from the point of view of the democr&echtsstaat. “Political restraint” is a very
vague concept, which is in need of specificationulgh complementary provisions concerning,
for example, the possibility of the civil servarts hold leading positions in parties and the
required neutrality in the performance of theiridsit In the latter respect, reference can,
however, be made to Art. 22 d).

8. General and non-discriminatory access to civil iservs important even from a human rights
perspective. Reference must also be to Art. 27.1hef Draft Constitution. This provision
restricts the right to be accepted into civil seevionly to citizens. The same restriction is
included in Art. 10 of the Draft Civil Service Lawlhe justifiability of such a general
restriction, extending even to the lowest levelstleé civil service which do not have any
juridically relevant competence, can be questiofidée provision on non-discrimination in Art.
10 is appropriate. Art. 11 contains a list of fastentailing a disqualification for civil service.
As professor Cebisova has noted, nobody shouldepeved of eligibility for civil service but
through a decision by a competent court (Art. 11Tdhe requirement of an explicit decision by
a court should also be extended to crimes; naseaaltences for any crime whatsoever should
entail such a consequence. What is meant by “refram the term military service” (11 e) is
unclear to me. If the purpose is to exclude frowil service those who have exerted their right
to alternative service, the provision should bestbal.

9. The legal protection of civil servants themselvedobhgs to the juridical guarantees of a
democraticRechtsstaat. Thus, it is important that they have the rightafgpeal their dismissal
from civil service to a court as is provided forAmt 34(1). However, the right to appeal to a
court or some other controlling body should alseecwther disciplinary penalties mentioned in
Art. 31.

10.An important and often enough also difficult isSnea democratidRechtsstaat concerns the
constitutional rights of the civil servants, espdlygi the so-called political basic rights, such as
freedoms of assembly, association and press. Arbr2the principal rights of civil servants
does not make any explicit mention of these rigfitsis can be interpreted so that the civil
servants enjoy the same constitutional rights asyody else in Armenia, if not expressly
otherwise laid down through law. If it is considéreecessary to restrict the civil servants’
constitutional rights — as concerns, for examghieirtright to hold positions in political parties —



this should be done through explicit statutory jBimns and paying due attention to both
constitutional provisions and international humights treaties.

11.The right to form and join trade unions belong#hi® rights that are not explicitly mentioned in
the draft. Nor is any reference made to tariff agrents’ role in specifying the civil servants’
economic and social rights. Because of the impogaof the issue for the institution of civil

service and the legal status of the civil servam®uld strongly recommend that the draft be
complemented in these respects.

12.According to Art. 3 e) the Civil Service Law woule applied even in local self-government.
However, the question can be raised whether l@&levernment, which has its constitutional
basis in Chapter 7 of the (Draft Constitution), wdoinclude at least a certain degree of
autonomy even in the regulation of the positiothefir administrative staff.



