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PART |

THE APPOINTMENT OF THE HUMAN RIGHTS DEFENDER (OMBUD SMAN)
ON THE DRAFT LAW OF THE REPUBLIC OF ARMENIA ON THE HUMAN

RIGHTS DEFENDER AND THE DRAFT ON THE REVISION OF TH E
CONSTITUTION OF THE REPUBLIC OF ARMENIA

Brief Comments

1.

Considering that there is a Working Group of Veni@emmission on Revision of the

Constitution of Armenia, and considering that astitotion that has its basis in the
Constitution is reputed to enjoy a higher degresha#ngth and independence, it could
eventually be considered to enshrine the institutibthe Ombudsman in the Constitution
of Armenia.

Although chapter 2 say$tocedure of Appointment and Dismissing the Deféndie
draft subject to my comments misses any proceduragpointment or dismissal of the
Ombudsman. It states the requisites for the functend says (article 4/2) that the
Ombudsman “shall be appointed to and dismissed foffine by the President of the
Republic of Armenia”. There is no appointment ansirdssal process but the act of
appointment.

The independence of the Ombudsman from the éxetadministrative branch of
government is a crucial foundation stone of the Qdsinan institution. In order that the
Ombudsman investigations will be credible to batblr and government, the procedure
of appointment must be a transparent one.

So, the participation of the National Assembly e tappointment of the Ombudsman
would be advisable.

At this stage of the revision of the Constitatibmay eventually be possible to construct
a procedure of appointment of the Ombudsman with phrticipation of both the
President of the Republic and the National Assembly

The Ombudsman could, also, be appointed by théoh&t Assembly,“following a
proposal by the President of Republic of Armenia"following a proposal by the
competent committee of the National Assembly (dréhis one) and the President of
Republic, o following a joint proposal by the President of Rbiitj the President of
the National Assembly and the Prime Minister.

The election of the Ombudsman by a specifiedoritgj of the parliament could be a
warrant that the person chosen is supported byrge Ipart of society, with the
consequences thereof like independence and imitgrtia



PART Il

LEGAL OPINION

ON THE

DRAFT LAW OF THE REPUBLIC OF ARMENIA ON THE
HUMAN RIGHTS DEFENDER

General Comments

1. In order to appreciate this Draft Law | examined

1.1. THE CONSTITUTION OF THEREPUBLIC OFARMENIA — 1995 — CDL (95) 62;

1.2. THE ReporTOf theFIRST MEETING OF THEWORKING GROUP ON THEREVISION OF
THE CONSTITUTION OFARMENIA — CDL (2000)49;

1.3. THE BAsIc ProvisIONS FOR THE CONCEPT OFREFORMING THE CONSTITUTION OF
THE REPUBLIC OFARMENIA — CDL (2000)88;

1.4. THE ReEPORTOf the SECOND MEETING OF THEWORKING GROUP ON THEREVISION
OF THECONSTITUTION OFARMENIA — CDL (2000)102rev.

. According to the documents above referred ts, ffiatent that a considerable evolution

has occurred, as far as the reforming of the Comistn of the Republic of Armenia is
concerned, since the elaboration of the Draft Lalbnstted to this legal opinion and the
present time.

This evolution was a beneficial one to the insitiu of the Ombudsman, regarding his
independencandpublic credibility, two important pillars of this institution.

. The institution of &dduman Rights Defendéhereafter thdefende) is a very positive

one. Very positive is also the construction of Bvaft Law submitted to my review.

However, this institution shall have a greaterersgth if it is enshrined in the
Constitution. One article with three or four poirggating the main lines of the
institution would be enough.

A specific law, based in this Draft Law with thiteaations deemed necessary, would
determinate the functions and competencies of eferizler.

. The institution of the Ombudsman exists in miven a hundred countries around the

world. The word Ombudsman, of Swedish origin, meaapresentative”. Many other
names are used to represent the ombudsman infteeedt countries that have adopted
this institution:“Commissioner for Administration'{United Kingdom)“Médiateur de



la République” (France), Difensore Civico” (Italy) “Defensor del Pueblo”(Spain),
“Provedor de Justica”(Portugal).

In the countries where the protection of humarhtsgis the main purpose of the
Ombudsman this reflects in the name of the institut Such is the present case:
“Human Rights Defender

This conception of the institution reflects, algohis functions: to protect the human
rights violated by central and local governmentmagjes or official$ (Article 2/2).

These are, indeed, the main functions of an Omhads

However, his scope of action could be enlargethef law would state, too, that are
functions of the Defender to promote the righteeftoms, safeguards and legitimate
interests of the citizens, or, to use another féabmn, to protect the people against
violation of rights, abuse of power, error, negltige, unfair decision and
misadministration.

. Usually the Ombudsman does not have the powaate decisions that are binding on
the government.

The Ombudsman makescommendations

And it could be said that the power of the Ombuaismesides exactly in this lack of
power.

This is one of the reasons why some laws statettibaappointment of the Ombudsman
may only fall upon a citizen who enjoys a well tad¢sdished reputation for integrity and
independence, or any similar formulation.

This is also a reason why in most countries theb@isman is an organ of the state,
elected by the Parliament by a qualified majordtyd enjoys total independence in the
exercise of his functions.

. In order to ensure this independence it could be adsable to establish in the Law
of the Human Rights Defender aGuarantee of Work stating that the Defender
shall not, in taking that office, prejudice the staility of his employment, his career,
or his social security benefits.

For that purpose the period of time actually servedn the functions of Defender
should be taken into account as if it were servedaihis prior function.



Comments on the Draft Law

CHAPTER 1 - GENERAL PROVISIONS
Article 2. Human Rights Defender

| think it would be advisable to mention here pussibility of the Human Rights Defender
to apply to the Constitutional Court on some issw@ssstated in Article 101, 7) of the
“Constitutional Reforms”. Yerevan — February 2001.
This is, indeed, a very important function of ihefender.

CHAPTER 2. PROCEDURE OF APPOINTING AND DISMISSING THE DEFENDER

1. Although this Chapter say®tocedure of Appointment and Dismissing the Defénde
the Draft Law misses any procedure for appointnoemtismissal. It states the requisites
for the function and says (article 4/2) that the blsman “shall be appointed to and
dismissed from officéy the President of the Republic of Armenia”.

There is no appointment and dismissal procedur¢gheuct of appointment.

2. The independence of the Ombudsman from the @&xetadministrative branch of
government is a crucial foundation stone of the Qdsinan institution. In order that
the Ombudsman investigations will be credible tahbpublic and government, the
procedure of appointment must be a transparent one.

3. When | was asked for somBrfef Commentson the appointment of the Human Rights
Defender, | wrote:

"The participation of the National Assembly in thppointment of the Ombudsman
should be advisable.

“At this stage of the revision of the Constitutitnmay eventually be possible to
construct a procedure of appointment of the Ombuatiswith the participation of both
the President of the Republic and the National Ausyp.

The Ombudsman could, also, be appointed by thehgdtAssembly,

a) following a proposal by the President of Repubfid\anenia, or

b) following a proposal by the competent Committeetted National Assembly (if
there is one) and the President of Republic, or

c) following a joint proposal by the President of Reliwy the President of the
National Assembly and the Prime Minister.

"The election of the Ombudsman by a specified nigjoof the Members of the
National Assembly could be a warrant that the perdwosen is supported by a large
part of society, with the consequences thereofitidependencandimpartiality.”



4. After having looked through the "Constitutiofdforms”, February 2001, | could see
that the advisable formulation has been adopted:

"Article 83: The National Assembly:

4) appoints the Defender of Human Rights for a-yiear term. The grounds for the early
termination of the authorities of the Defender ainkhn Rights are defined by law."

Article 4. Paragraph one

The qualities required to bea‘legitimate candidatecould also include, as mentioned

above, aWell-established reputation for integrity and ipgadencéor any other similar

formulation.

Article 4. Paragraph two

The formulation of this paragraph is no longebéoconsidered.

According to what | said above, the Defender shmdl appointed by the National
Assembly.

However, there are some questions that remain:
— Is he elected by the National Assembly with ec#ic majority?

— The National Assembly appoints (elects?) the Daée on whom proposal?

Article 7. Termination of the Defender's Powers

The formulation of article 83,4) of "Constitutidndeforms" referred to above does not
exclude beyond any reasonable doubt the participatf the National Assembly in a
decision on the relieving the Defender of his fiorts before the end of his term of office.

In fact, the law could define "the grounds for #ely termination of the authorities of the
Defender”, and the same law could define as wall ‘th is for the National Assembly, in
accordance with its Rules of Procedure, to conh®lreasons for the Defender's functions
having ended".



CHAPTER 3. Responsibilities of the Defender

Article 9. Paragraph three

The limitation ofthird personscomplaints is rather restrictive.

| would suggest a broader formulation such as fitdaaddressed to the Defender are not
subject to any requirements concerning a direcsgrel and legitimate interest on the part
of the claimant".

Article 12. Paragraph three

The period of 10 days mentioned in this paragrapky proof to be too short.

Article 12. Paragraph four

She situation described in this paragraph seerbs the only possibility for the Defender
to investigate violations of human rights and fia®d on his own motion.
And yet it is a very restrictive one.

In my opinion, the Defender could be allowed toeitier in response to claims submitted
to him, or, on his own initiative, in response facts that come to his notice by any other
means.

Furthermore, the duty of publication that this pmagph imposesregarding all the

decisions taken according to it, may proof to beessive.

CHAPTER 4.[3] COMPENSATION OF THE DEFENDER, FACTORS THAT GUARANTEE THE
PERFORMANCE OF THE DEFENDER’SDUTIES.

Article 21. The Defender’'s Immunity

Paragraphs one and two

The authorisations foreseen in these paragraphddbelong to the National Assembly,
according to the alterations that the “ConstituidReforms” introduced in the Draft Law.

It could be considered a reformulation of thesevisions, stating that the Defender shall
not be arrested or imprisoned without the autlatios of the National Assembly, except
for the commission of a crime that carries a prisentence of over three years, for which
he is caught in the act of crime.



Article 22. Social Guarantees for the Defender

1. It could be advisable to insert her&aarantee of Workuggested on the point 6 of my
General Commentdf it is deemed to be acceptable.

2. Usually thesalary, rights and rank of the Ombudsman are linked ¢se¢hwho hold the
highest judicial functions, or to Ministers, orthe Chair of the Council of Ministers.

CHAPTER 5. THE DEFENDER'S STAFF

Article 26. Financing of the Defender’s Activities

In order to guarantee his independence from thewtxe, the budget of the Ombudsman
figures, in many countries, in the budget of thgiBment.

Like that, it would be possible to escape to thedotiations that can be foreseen ittfe
government proposes to reduce the initial amouquested by the Defender in the Draft
budget, as stated in Article 26.
FINAL REMARK
The Draft Law submitted to my review is, in the Wha good one, well constructed and with
provisions that can ensure the functions ofHinenan Rights Defend@nd enable him to be a

true Defender of the Fundamental Rights of thez€its.

It is with the scope to contribute to a better kat all the previous remarks and suggestions
are made.

M ARIA DE JESUSSERRA L OPES



