* X %
*
* *
*

* 4 %

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 7 July 2001 Restricted
<cdNdoc\2001\cdN073-e-rev.> CDL (2001) 73 rev.
English only

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

DRAFT REPORT
ON THE PROPOSED REVISION OF
THE CONSTITUTION OF THE REPUBLIC OF
ARMENIA

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priére de vous munir de cet exemplaire.



CDL (2001) 73 -2-

Following the fourth meeting of the Venice CommissWorking Group on the Revision
of the Constitution with the Armenian authoriti€strasbourg, 5-6 June 2001) [and the
discussion held at the #Plenary Meeting of the Venice Commission (Ven&d, July
2001)] on the basis of the drafts and explanatates submitted by the Armenian
authorities and the opinions presented by the Rapps, the Venice Commission made
the following observations on the proposed revisibthe Constitution of the Republic of
Armenia.

General comments

2.

10.

The Venice Commission has co-operated with the Arareauthorities, at the request of
the latter, for the revision of the Constitution thfe Republic of Armenia. The co-
operation has taken the form of several meetingsdsn an Armenian delegation headed
by Messrs G.Haroutyunian, President of the Congiital Court and member of the
Venice Commission and Mr T. Torossian, Vice-Chaimnmad the Armenian National
Assembly, and Venice Commission Rapporteurs, Me&sr8atliner, A. Endzins, K.
Tuori and V. Moreira. Several meetings were heldveen February 2000 and July 2001
at which numerous proposals were examined and slieduon the basis of an agreed
clear conceptual framework

The patrticipants in these meetings have tried tesicker the proposals made taking into
account the legal, political and social traditioos Armenia but also the European
constitutional heritage, the tendencies of modemsttutional law and, naturally, the
standards of the Council of Europe and, abovetlad, requirements of the European
Convention on Human Rights.

As reargds human rights, the amendments to theti@dion strengthen the constitutional
guarantees thereof in a significant manner. Thectieffect of fundamental human rights
and, consequently, their justiciability are guaesak

The amendments further seek to strengthen the at@parof powers and to achieve a
better equilibrium in the distribution of competezgon the basis of the principle of co-
operation of branches of Government.

In addition, the constitutional provisions on thaligiary are amended with a view to
safeguarding the effective independence of thejadauthorities.

The development of the competencies of the Cotistital Court is particularily
welcome as it meets the tendencies in most mendfdte Council of Europe and will
contribute towards making the highest judicial auitly of Armenia a powerful tool for
the effective respect of the Rule of law and humgints.

The amendments to the chapter on Local self-goventrare a significant improvement
and lay down the framework for developping a syst#niocal self-government fully
compatible with the European Charter of Local &ivernment.

Finally, the Commission notes that it has neitl@rsidered the transitional provisions of
the Constitution, as they were not drafted whenptesent report was adopted, nor the
Preamble of the Constitution, as no proposal fer @mendment was made by the
Armenian authorities.

In general, the propsed amendments are the rdsalserious analysis, political maturity
and and deep wish to follow the standards of theinCib of Europe. The Venice
Commission wishes to thank the Armenian authorfibesheir openness and the spirit of
genuine co-operation during this process.
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On Chapter 1: Foundations of the Constitutional Order

11. The Commission welcomes the fact that the drafsttution no longer contains a natural
law terminology, which may give rise to confusionimplying the existence of supra
constitutional principles and create thus legat¢@usity in the control of constitutionality.

12.The Venice Commission further welcomes the new todaton of Article 4 (The
Republic of Armenia recognises the fundamental mumghts and freedoms as an
inalienable and ultimate value. In the exercispoiver, the people and the state shall be
limited by those rights stipulated by the Consgiitut as a directly functioning right
This wording admittedly makes human rights direethplicable and places them at the
very top of the hierarchy of norms in the Armeniagal order. The Commission would
have wished to see human rights placed, togethir tve rule of law, in the very first
Article of the Constitution (The Republic of Armenia is a sovereign, democrsttite,
based on social justice and rule of Idwlt understands however that Article 1 is a
fundamental provision that according to Article Idf4he Constitution cannot be subject
to amendments. It further notes that, by virtu¢hef new wording of Article 4, the notion
of “rule of law” in Article 1 encompasses respemt fiuman rights.

13.Article 6, in its proposed new wording, providesrreatly that “Laws and other
normative legal acts that contain universally mataaha rules of conduct shall take effect
only after official publication” This wording, introduced in the draft in June 200
follows the Rapporteurs’ proposal and no longeesithe impression that the Armenian
legal order allows for « unpublished legal acts ».

14.The Commission further welcomes the formula usedsktting out the rule on the
hierarchy of norms:Laws of the Republic of Armenia shall comply wiitle Constitution.
Other normative and individual legal acts shall b@nsistent with the Constitution, the
laws and international treaties ratified by the Rbpc of Armeni& The ambiguity that
could be created as to the place of internatioaal in the hierarchy of norms in the
Republic of Armenia is avoided, as the same Artatésarly provides in its penultimate
paragraph that in case the norms of internatiomalties differ from those of national
laws, the norms provided in the treaty shall prevai

15.The Commission welcomes the new provision in Agtiéll that « The Church in the
Republic of Armenia shall be separate from the éStatThe same provision further
recognises thex historically exceptional role of the Armenian Afmic Church».
Having regard to Article 26 (previously 23) of tBenstitution, guaranteeing freedom of
thought, conscience and belief, as well as freeddfmworship, the Commission
understands that no negative consequences whatsoerveny discrimination can be
drawn from the provision recognising the excepticée of the Armenian Church for
persons who do not belong to this Church. A disgration of that type would infringe
Articles 9 and 14 (and possibly Protocol 12) to teropean Convention on Human
Rights. This position is now reflected more clearlythe wording of Article 7.1 in fine,
which reads“The freedom of activities of all religious orgmations operating in the
manner defined by law shall be guaranteed in theuRkc of Armenia”.

16.The Commission had initially suggested that coustihal guarantees for private
property in Article 8« The right to property is recognized and protedte the Republic
of Armenia») be moved to Chapter 2 on Fundamental Rightsaderstands however the
importance, for a post-communist society, of plgcthe constitutional guarantee for
property in the Chapter on the foundations of tesiitutional order. Moreover, it notes
that as a result of the its new wording, Articleadh be seen as a provision determining
the State’s position towards property and markemnemy (“Economic freedom, free
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economic competition based on the principles of ketaeconomic relationships are
guaranteed in the Republic of Armenia. Abuse ofapoly status, illegal restriction of
competition and bad faith competition in the market prohibited. In the interests of the
state and society, the possible forms of monopoty their permissible limits may be
defined by law »)whereas Article 31 guarantees an individual rightespect for his
possessions.

17.The provision providing that the State shall cdnite to free access to national and world
cultural heritage is welcome.

18.The Commission welcomes the new drafting of Artitle? : «The Republic of Armenia
shall recognize and guarantee the local self-gosaoe as an independent democratic
system of public self-governafica principle enshrined in the European Charteraxfal
Self-Government.

On Chapter 2: Fundamental Human and Civil Rights and Freedoms

19.The Venice Commission insisted upon the necessignshrineclearly all fundamental
values and more specificallall fundamental human rights in the Constitution. The
Constitution should also define and list as muchasisas possible a catalogue of all
constitutional fundamental rights and social andtucal rights. In this respect, the
provision of new Article 42, which, in its initiaording reads The rights and freedoms
set forth in the Constitution are not exhaustigeemed problematic. The Commission
was of the opinion that the purpose of this praviswas to prevent that fundamental
rights and freedoms guaranteed by internationatiee be unduly restricted or ruled out
by virtue of constitutional human rights guarantekswelcomes therefore the new
wording that reads as followsThe rights and freedoms set forth in the Consttutio
not exclude other fundamental or civil rights ameefdoms stipulated in the law or the
international treaties of the Republic of Armenia”.

20.The Venice Commissiorstrongly supports the proposed provision of Article 15
abolishing death penalty. It recalls that abolition of death penalty is onk tbe
commitments subscribed by Armenia when it becameipee State of the Council of
Europe. It further notes that references to deattalby ‘in times of war or in the event of
an unavoidable threat of waare in substance taken from Protocol No 6 toER#HR. It
understands therefore that the implementation & fimovision shall strictly respect
standards applicable in other Council of Europe fmem$tates.

21.The Venice Commission has considered whether itldvba advisable to include in the
Constitution provisions concerning prohibition aperiments on human foetus. Relevant
provisions in the Human Rights Charter of the Ewmep Union and the European
Convention on Bioethics could be used as modeldintts however that it may be
counterproductive to initiate a discussion on tbgic at this stage of the constitutional
revision process. Moreover, the Commission is canft that provisions guaranteeing
respect for human dignityiay well be construed in such a way so as to pitealeuses in
the field of bioethics.

22.The Commission welcomes the inclusion in (new)@etil6 of an exhaustive list of cases
where deprivation of liberty may be permitted. dites that the list follows closely the
wording of Article 5 par 1 of ECHR.

23.The new structure of Articlel8 (previously 38) is be welcome, as it gives a
constitutional basis for judicial and non-judicialiman rights protection mechanisms
both in domestic and international law. As it ssmdthe draft, this provision guarantees
to persons that claim to be victims of violatiorigteeir constitutional rights, the right to
an effective remedy before State authorities, tghtrof access to court, the right to
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address the Defender of Human Rights and the taghappeal to international bodies of
human rights protection.

24.The Commission further welcomes the establishméthe Office of the Human Rights
Defender (Ombudsman) by this provision. Althougklearer wording (such as The
office of the Human Rights Defender is hereby dstadd) could have been chosen, the
Commission is satisfied that this provision, togetivith Articles 83 par. 4 (appointment
of the Human Rights Defender by the National Asdgjnéind 101 par 8 (allowing the
Human Rights Defender to bring case before the t@atisnal Court) provide a
sufficient constitutional basis for the operatidritos institution.

25.The Commission welcomes the new formulation of rilght to respect for private and
family life in Article 23 (former Article 20), whic follows the suggestion of the
Rapporteurs. Furthermore, the new draft correatbyviples that several interferences by
State authorities within the exercise of the rightrespect for private and family life,
correspondence (Article 23) and home (Article 228n only take place when they are
permitted by law.
The lacuna identified by the Commission’s Rappoggthat there was no constitutional
requirement that these interferences need alsaitsue aims recognised as legitimate
under the Constitution, is now dealt with in a Satitory manner in the new wording of
Article 43in fine. It should be noted that Article 43 now covers t&ggguaranteed under
Articles 23 and 24.
As regards the right of individuals to have acdessmformation on their person held by
state authorities and to seek that this informatimn corrected or eliminated, the
Commission observes that this right is restricteditizens. This seems to conflict with
the right granted tbeveryoné in Article 8 of the ECHR to respect for privatacafamily
life. Since the judgment in the case Z v. Finlandsebruary 1997, the European Court of
human rights has repeatedly held that data proteds a fundamental element of
effective protection of the right to private lifarticle 8 of the Charter of Human Rights
of the European Union also refers to data protacti® a fundamental right. It is further
stressed that European constitutions generallyt ghenright to everyone and not only to
citizens (see e.g. Article 10 of the Grundgesetrticke 22 of the Constitution of
Lithuania, Article 31 of the Constitution of Ukra&inArticle 20 of the Constitution of
Georgia. It is further underlined that Article 51 tbe Polish Constitution prohibits the
collection of information orcitizens (and thus,a contrariq permits the collection of
information on foreigners) but allowsveryone access to official documents and
information concerning him/her.

26.Article 27 guarantees freedom of opinion and freedaf speech. A new provision is
added to this Article guaranteeing media freedorfobews: “The freedom of the media
and other means of information is guaranteed
The Commission welcomes this addition, which goegohd the classical safeguard for
individual freedom of expression. Thé&r¢edom of the medianust be construed as a
fundamental guarantee for pluralist democracy.
In this respect, the Commission understands thatfthedom of media comprises a
requirement for independence of media and in pddicthat media in the public sector
are so structured and operated as to be indepeatidre Government and of any public
service and to guarantee opportunities for the esgion of different lines of opinion. It
further implies the existence of an independentarity, entrusted with the task of
guaranteeing the independence of mass media fraitic@loand economic powers. The
Commission refers to Articles 38 and 39 of the @itutton of Portugal which refer to
Freedom of press and freedom of the mass medidcarelevant Recommendations of
the Committee of Ministers of the Council of Eurppe particular Recommendations R
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(96) 10 on the independence of public service hrasiihg and R (2000) 23 on the
independence and functions of regulatory autharite the broadcasting sector. If the
constitutional provision is construed as suggestsalve, there is no need for an explicit
constitutional provision on independent media attj.o

27.The Commission welcomes the proposal in the dmafgrtant the right to peaceful
assembly not only to citizens but to everyone (et29).

28.Article 30.1 is a new provision setting out the stitional foundation of civil service.
The Commission recalls the need to secure comptibf the Civil Service Act (which
is being currently drafted) with this constitutibrovision. Reference is made here to
the opinion by Mr Tuori (CDL (2001) 25) on constitmnal aspects of the Civil Service
Act.

29.The Commission takes note, with approval, of theemsiment to Article 31 par 2 that
forbids foreigners and persons without citizenghipossess land in ArmenigXcept in
cases provided by ldwThe Commission’s Rapporteurs were of the opirtioat such a
strict limitation of the right to property mightisa serious problems in respect of the
requirement of proportionality of restrictions afnfdamental rights. The new wording no
longer contains such a categorical prohibition &lldws for restrictions by law to the
property rights of foreigners and stateless persomsland: “The law may impose
restrictions to the right of aliens and statelessgons to own land”.

30.As regards social rights guaranteed in Articlege8&ept 32 par 4 (right to strike)) to 34,
the Commission recalls that it advisable to makeear distinction between classical
human rights and other rights. In particular, inscessary to make a clear distinction
between individual and enforceable rights and statgations or non enforceable rights
(for example the right to an adequate standardviofgl, Article 34; see also CDL (2000)
105) Article 34 in fine should reatThe State shall take the necessary measures to
enable the exercise of these right3he words‘of citizens” should be deleted, as the
rights guaranteed do no longer belong to citizetlg but to anyone.

31.Article 36 in fine provides for an obligation ofdividuals ‘to take care of their needy
and incapable parentsThe Commission, although it fully subscribesthis principle,
stresses the fact that this obligation should moirdsh in any way whatsoever the social
obligations of the State towards needy and incapaidividuals, as set forth in other
provisions of the Constitution.

32.The Commission notes with approval that the rightsbcial security in Article 37 is
granted to everyone and not only to citizens.

33.Furthermore, Article 39 provides thaVeryone has the right to educati@nd that basic
general education is obligatory foeveryone The Commission welcomes these
amendments that bring in line the Constitution ofm&nia with Article 2 of Protocol No
1 to the ECHR.

34.The Commission welcomes the new wording in Artidle (former 37) guaranteeing to
personsbelonging to minorities the rightd freely express, preserve and develop their
ethnic, linguistic, cultural and religious identity

35.As regardsrestrictions to fundamental rights and freedoms (Article 44.1), the
Commission notes that a general clause accordinghioh “the limitations of human
rights and freedoms may not exceed the limitatide§ined in effective norms of
international law and shall not violate the essenteights and freedoms instrumerits
now included in the draft. The Commission stronglypports the inclusion of this
provision that is likely to remove any possibledansistencies with ECHR.

36.The Commission further notes in this respect that tules as to the restrictions to
fundamental rights in the Constitution of Armenia guite dispersed as they can result
from a) the absolute character of some rights (#ng. prohibition of torture); b) the
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restrictions that follow the affirmation of the higconcerned (e.g. the restriction to the
right to liberty (see Article 16); c) the inheramstrictions to social rights; d) the clause
on restrictions to Articles 23 to 30 and 32 pan4Article 43 and the general clause on
restrictions in Article 44.1. Although this may seeprima faciae confusing, the
combined effect of these provisions offers a sidfit protection against arbitrary
restrictions to fundamental human rights and freesldn any case, the revision process
cannot entirely reform the actual structure of Gaag.

37.The Commission welcomes the reference to the milecof proportionality and
international obligations in Article 44 (emergersituations). It assumes that reference to
international obligations covers also the proceldaspects thereof (e.g. the declaration
foreseen in Article 15 ECHR).

38.The Commission welcome the provision on fundamengdits of legal person (Article
48).

On Chapters 3, 4 and 5 concer ning the State Organs and Separ ation of powers

39.The Commission has carefully considered the balahg@@wers in the above-mentioned
Chapters of the new draft and it is convinced thatdraft offers a coherent distribution
of power and competences between the Presideratiament and the Government. In
particular, the Commission observes the following:

40.The new provision of Article 55 should be welcome ia clarifies the process of
preventive constitutional control by theresident with the final involvement of the
Constitutional court as follows: The President of the Republic 2) shall sign and
promulgate, within twenty one days of receipt, lgvssed by the National Assembly.
During this period, the President may remand a lowthe National Assembly with
objections and recommendations requesting new efalilons The President of the
Republic shall sign and promulgate within a peraidive days a law that has again been
adopted by the National Assembly or shall applytiie Constitutional Court with a
request to obtain a conclusion as to its compliangéh the Constitution. If the
Constitutional Court issues a conclusion on the vimions of the law being in
contradiction with the Constitution, the Presidefhthe Republic shall not sign the law »

41.The President’s right talissolvethe National Assembly (the new draft uses the term
“reduce the term of the authorities of the NatioAasembll) is now rightly framed as
this power can only be exercised in those caseessly provided for in the Constitution
(in Article 74.1, in the Chapter on the National sAmbly), in accordance with a
procedure described in the Constitution and aftesaltations with the President of the
National Assembly and the Prime Minister.

42.The Commission welcomes the fact that the optioarehy the National Assembly could
dismiss the President of the Republic has beerudad| from the draft. Of course, the
National Assembly still is the only body that hbe power to remove the President from
office but this is now clearly limited to casest#ason or other high crimes. Moreover,
the Constitutional Court has a very important ioléhe process of the removal as it has
to issue a_conclusioas to the reasons for the removal (Article 57)eséh are thus
sufficient guarantees against political dismissahe President of the Republic.
Both the political “dismissal” of the directly eked President by the National Assembly
and the President’s unrestricted power to disstiteeNational Assembly were regarded
by the Commission as options that might create rdraotational political climate that
could prejudice the effective and smooth functigniof democratic institutions. The
options taken in the new draft show a strict adheseto the principles of European
democratic heritage.
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43.The Commission’s Rapporteurs had expressed soneeigoabout a rule, in the original
draft, empowering the National Assembly not to gt¢ke resignation of the President of
the Republic as this was quite exceptional in camaipse constitutional law and there
was an obvious risk that refusal of a resignatiounla@ cause difficulties in the functioning
of democratic State organs. The Commission welcatieefore the new provision in
Article 58, according to which:The President of the Republic shall submit his @r h
resignation to the National Assembly. In the eulrtresignation has been presented
again, immediately after ten days, the resignaidrihe President of the Republic of
Armenia shall be considered as accepted, and apelgctions shall be held within the
periods and procedures prescribed by Constitution”.

44.The Commission understands that Article 55 par @viges that the President shall
appoint a new Prime Minister in case of resignatiad in case of vote of no confidence.
This provision should be read in conjunction witle fproposed new Article 85.1, which
clearly and expressly requires that the Presidppbiat a new Prime Minister also after
election of a new National Assemblifhe Commission finds that this is a key elemant i
the Constitution and welcomes this new provision.

45. Article 55 8§ 13 - 15 provide for the procedure fteclaring martial law and state of
emergency. These provisions should be read in ootipn with Articles 44 (in the
Human Rights Chapter) and Articles 81 and 100 paro¥iding for the involvement of
the National Assembly and the Constitutional Coarthe determination of the reasons
and the proportionality of the emergency measures the persistence of the danger
requiring the use of emergency powers:

Article 55« The President, ...

I3) shall decide on the use of the armed forcesthé event of an armed attack against or
of an immediate danger to the Republic, or a detlan of war the President shall
declare a state of martial law and may call forengral or partial mobilization.In such

a situation the armed forces and other troops & BRepublic of Armenia are placed
under the subordination of the operative managenoérihe chief headquarters of the
Ministry of Defense. In time of war the Presidentthe Republic may appoint and
dismiss the Commander in Chief of the armed forces.

14) In the caseof using the armed forces aeclaring martial law, a special sitting of
the National Assembly shall be immediately convelmgdorce of law, which shall
examinethe issue of the correspondence of the measures takth the situationThe
legal regime of martial law shall be defined by law

15) in the event of an imminent danger to the dtutigtnal order, and consulting with the
President of the National Assembly and the Primenidiir, shall declare an
extraordinary situation,take measures appropriate to the situation. Irs tbhase, a
special sitting of the National Assembly shall ireniediately convened by force of law,
which shall hear the issue dhe correspondencef the measures taken with the
situation. The regime of the extraordinary situation shalldefined by law.

Article 81: “Upon recommendation of the President of the Répulihe National
Assembly shall make a decision on the declaratfoman and establishment of peace. In
the event of impossibility to convene a sittingtted National Assembly the issue of
declaring war shall be resolved by the PresiderthefRepublic.
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The National Assembly, on the basis of the cormiusi the Constitutional Court, may
terminate the implementation of measures prescrbeagctions 14 and 15 of Article 55».

Article 83.1 requires that the legal regime of taily and emergency situation be
regulated by law (83.1 point 22).

Article 100 par 6:The Constitutional Court “6) shall issue a conclusi on the
constitutionality of the measures prescribed bytiSes 14 and 15 of Article 55 of the
Constitution ».

The Commission understands that the National Askeh#s a general supervision of all
measures taken with regard to emergency situatiadsmartial law: First, the National

Assembly may assess the necessity of measures itakle@ context of a declaration of

martial law or state of emergency. It may alsoerattaving taken into account the
relevant conclusion of the Constitutional Courtcide to revoke the declaration of
martial law or of state of emergency. Although mweii depend in practice on the

ability of the Constitutional Court and the Natibrisssembly to assess rapidly the
situation, the Commission finds that the above igioas contain sufficient guarantees to
avoid abusive declaration of emergency and usenefgency powers.

The Commission would prefer a system whereby nosomea whatsoever could be taken
by the President or the executive in emergencydans or under martial law, before the
National Assembly has reached its decision on wdretih revoke or not the President’s
declaration of emergency or the declaration of ralaldw. In any case, the Commission
expects that the law on emergency, as well asativeoh the declaration of martial law,
will provide for clear and sholimits for the Constitutional Court to adopt itsnotusion
and for the National Assembly to decide on the atations.

The legislative powers of the Presidemé¢ provided for in Article 56. The Commission’s
Rapporteurs insisted that these powers should bedbanand be _compatible witthe
Constitution and the law. Article 56 in the newftr@ads as followsThe President of
the Republic may issue orders and decrees which sbaespond to the Constitution
and the laws of the Republic of Armenia.

The Commission understands that the terms “shaleéspond to the Constitution and the
laws” does not only mean that the President’s arded decrees shall be compatible or
notion contradiction with the Constitution and thews but means also that the
President’s legislative activity must find its tmsn the Constitution and the laws.
Moreover, the Commission considers that the gengmision of Article 49 of the
Constitution, according to which the Presidenthe Republic shall “ensure the normal
functioning of the legislative and judicial auth@s” cannot be regarded as a basis for
the exercise of legislative powers by the PresidBm¢ Commission further notes that the
provision according to which the President of trep&blic was given general legislative
powers in matters not only expressly assigned to/lter by the Constitution and by
delegation (devolution) through law, but also ih aleas until the National Assembly
takes legislative action is now deleted from ChagBeof the Constitution. In the
Commission’s view, this general legislative poweaswproblematic as it definitely
extended the President’s legislative competenciemiunlimited way. The Commission
understands that it may be justified in societiegansition, where there is an urgent need
to legislate on many issues at the same time, tkenuge, for a transitional period, of
exceptional legislative powers of the Presidentttedf Republic. Such powers should
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however remain exceptional and transitional andishbe regulated in the transitional
provisions rather than in the corpus of the Coultstin.

47.As regards the Chapter concerning kegidative power, the Commission observes the
following:

The incompatibility of the status of member of thational Assembly with any

entrepreneurial activity or any other remuneratedrkw (except from scientific,

pedagogical or creative work) can be regardedasttict; it is not however incompatible
with European standards and can be justified byribed to have a “professional”
Parliament.

48.The role of the National Assembly in the nominatairthe Prime Minister is defined in
Articles 74 and 74.1. These provision should bedréa conjunction with the new
provision of Article 85.1 and Article 55 par. 4 ¢salso above point 34)

Although the provisions on the nomination of thénfer Minister and the Government

and the question of confidence are dispersed, yhters taken as a whole manages to
combine a balanced power sharing and an effeckgecise of Parliamentary control over

the executive. This delicate legal and politicatreise will still needs to be tested in real
life.

49. The Commission notes, with approval, that thetgradvides for a list of areas where the
National Assembly has exclusipewer to legislate (Article 83.1).

50. 1t further notes that both the President of thel®p and the Government have a right to
legislative initiative (Article 75). As observed ltlye Rapporteurs, a parallel legislative
initiative of the President and the Government lead to confusions and to a situation
where executive organs submit contradictory bdlghie National Assembly.

51.With regard to Article 80, the Commission findsttkizere is in the new wording a clear
distinction between the right to obtain informatiamd the right to pose questions
implying political responsibility. Questions imphg political responsibility are to be
addressed exclusively to the Government, as prdvide in Article 80, par. 3, in
accordance with the principles of parliamentary deracy.

Although the issue of parliamentary inquiries ig otearly addressed in the proposed
draft, such inquiries can be curried out by the @uiftees as foreseen under Article 73.
para. 3

52.The Commission warmly supports the new provisionAiticle 83 that the National
Assembly appoints the Human Rights Defenddthough a qualified majority for such
an appointment might have secured a large conséastise person of the Human Rights
defender and might have thus increased the prestigecredibility of this important new
institution (see in this respect the opinion of MBerra Lopes on the legislation
concerning the Ombudsman of Armenia (CDL (2001).ZBhe Commission understands
that qualified majority requirements are rare ie #irmenian constitutional order and
praxis. The issue as to who is entitled to submuippsals for candidates can be dealt with
in the Law on the Human Rights Defender.

53. As regards the Chapter &xecutive power, the Commission finds that the amendments
proposed are coherent with the general logic ofciestitutional reform aiming at re-
balancing power distribution by strengthening thev&nment and the Prime Minister’s
position as head of the executive. In particulae,following comments can be made:

54.The Government powers are defined in the Congiitudind the law and the operation of
the Government is now to be determined by law amdonger by Presidential decree
(Article 85). This re-enforces also the role of Mtional Assembly.

55.As regards Article 85.1 (formation of Governmerieathe first sitting of a new National
Assembly) see above points 34 and 38
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56.In accordance with Article 86, although the Presidmay still convene and chair a

Government sitting, the (regular) sessions of thegenment are no longer chaired by the
President but by the Prime Minister.
In accordance with new provisions in Article 86g tiPresident has a function of
preventive constitutional control as he/she campeond the effect of a governmental
decision for one month and request the Constitati@ourt to determine the suspended
decision’s compatibility with the Constitution atite law. The Commission understands
that this function only concerns normative (regog} acts of the administration and not
individual acts.

57.Article 85 par 2 contains a new provision accordiogwhich ‘all issues of State
governance which are not reserved by law to oth&teSor local self-government
bodies” are subject to the jurisdiction of the Gowment. Admittedly, this provision
introduces the possibility to establish by law ipeledent regulatory bodies (such as
Independent authorities on Broadcasting, Energy i@issions and others) that are not
subordinate to Government.

The Commission welcomes the general rule that Statkes should operate under the
authority and control of the Governmental and wdalbur an explicit provision on the
possibility to set up independent bodies, posdilelymiting the areas in which this could
be done. In any case it is to keep in mind thaefreshdent bodies’ acts and decisions
should also be subject to judicial review.

58.The provision of Article 88.1 seems to aim at makia clear distinction between
territorial administration and local self-governmeifhe Commission welcomes this
approach.
However, the proposal to re-introduce the provisimeording to which the Mayor of
Yerevan is appointed and dismissed by the Presmfethie Republic (which was deleted
in a previous draft) is in breach of essential gigtes of local democracy and in obvious
contradiction with the European Charter of Localf-&®vernment. The Commission
strongly recommends that this provision be deleted.
The Commission further notes that according to pghemposed provision the Mayor of
Yerevan Shall conduct the territorial policy of the Goveranf. The Commission
recalls that the Mayor should be the elected hefatbaal self-government unit of
Yerevan. Performing at the same time the dutiemrofelected head of a local self-
government and of a representative of the centithloaity may prove quite delicate. This
cannot however justify a loss of the necessarypgaddence of the local self government
(see also below, Chapter 7).

Chapter 6: Thejudiciary

59.The Commission welcomes the provision according wbich “justice shall be
administered through constitutional, criminal, ¢ivand administrative proceedings
(Article 91). The reference to administrative predigs is understood as establishing a
specific category of administrative law disputeBeTheed to subject administrative acts
to judicial review is one of the fundamental eletseof the rule of law. However, as
regards the establishment of administrative cdéutscle 92), the Commission notes that
this is not a necessary element of judicial revidwcts of the administration. It may well
be envisaged that control over normative acts isezhout by the Constitutional Court
(as it is the case under the actual Constitutisimereas judicial review of individual
administrative acts is performed by specialisedizes or chambers of ordinary courts
(usually courts of appeal and courts of cassatias)t is the case in Croatia and Latvia,
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for example. The Commission refers to the commedmnts Mr Torfasson on the
constitutional requirement of judicial review of mmhistrative acts (CDL (2001) 39).
There are of course arguments in favour of estaiblisseparate administrative courts and
the Commission does not wish to take a definitatjpmson this point. It emphasises
however that the court system should not be toopticated. If separate administrative
courts are established, this will affect the nesscetonomic and other specialised courts.
Moreover, in the Commission’s opinion, the estdishent or non-establishment of an
administrative judiciary is a solution of such imamce that it should be made at
constitutional level.

60. The Commission’s Rapporteurs had expressed somw about Article 93 allowing the
Prosecutor to appeal to the Court of Cassationowtitiny specific restriction, i.e. also in
civil cases. This might infringe the principle drpy initiative in civil proceedings and it
was all the more so since this Article did not pdevfor a corresponding right of parties
to appeal to the Court of cassation. The new wgrdivhich the Commission welcomes,
does no longer specifically refer to the Prosecsitaght to appeal to the Court of
cassation but states that judgments of other cdshall be reviewed by the Court of
Cassation in the manner and within periods defibgdaw'.

61.The Commission supports the proposal to deleteptheision according to whichthe
President of the Republic shall be the guarantgudfcial independenceand to replace
it by “The independence of the courts shall be guarartigetie Constitution and lavs

62.The fact that the Constitution retains a minimunpivisions on the Council of Justice is
to be welcome, as this body, being competent ferappointment and career of judges
has a particularly important role for safeguardumgjcial independence.

63. The Commission observes however that decisions eetremoval of judges is left to the
Constitutional Court (Article 100.8). Although thimay be seen as an additional
guarantee for judicial independence, the abseneayfemedy against such a decision of
the Constitutional Court can raise problems. A namequate solution would be to leave
the initial decision as to the removal of a judgettie Council of Justice with the
possibility for the judge dismissed to appeal ® @onstitutional Court.

The question was further considered whether it lshba possible for the Constitutional
Court to raise ex officio the question of removimgudge, when the Council of Justice
does not take any action. The Commission’s Rappatexpressed concern about this; it
was more appropriate to let the President of theuBkc (the ultimate appointing
authority) or the Minister of Justice the rightdappeal to the Constitutional Court. The
Commission is now satisfied that the initiative foe dismissal of a judge belongs to the
Minister of Justice (Article 101.11). Of course ftipgestion remains as to the role of the
Judicial Council in this matter.

64.The Commission understands that the wording usedirticle 100 par 3, according to
which the Constitutional Courshall resolve disputes on the resutfsreferenda does
not only refer to the results as such but alsaheroquestions determining the validity of
the referendum (e.g. the constitutionality of theestion posed, the conformity of the
procedure followed etc).

65.The Commission welcomes the provision of 101 panéabling the bodies of local self-
government to challenge the constitutionality ofme concerning their constitutional
rights and powers and to bring before the Constital Court disputes with central
government authorities.

66.The Commission welcomes the new provisions on thes@tutional Court.

It understands that the very first sentence inchetil00 (The Constitutional Court
administers constitutional justice in the RepulolicArmenid) combined with Article 101
par 5 (‘In accordance with the procedure defined by thedfitution and the law on the
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Constitutional Court, may apply to the Constituabourt ... citizens, in specific cases,
when there exists a court decision and the conigtitality of the provision of the law or
of another normative act applied in this court dsmii’) is to be regarded as the provision
founding the right of access individual to the Gaogonal Court.

67.The Commission welcomes the fact that the rigragply to the Constitutional Court in
Article 101 par 5 is not restricted to citizens {asthe original draft) but granted to
“everyone”.

68.As regards the mechanism of constitutional appeats referrals to the Constitutional
Court, the Commission understands that the jurisdiaclealing with a case (and possibly
the Public Prosecutor) may refer the question afstitutionality of a provision to the
Constitutional Court and suspend the proceedingisthe decision is made. In addition,
a party to the proceedings may, after the judgemientgiven, challenge the
constitutionality“of the provision of the law or of another normatiact applied in this
court decision”. A decision by the Constitutional Court that the Itdrayed provision is
unconstitutional should logically lead to the amneht of the judgement (otherwise the
Constitutional Court proceedings will not be regatdas effective remedies). The
guestion is left to the legislator whether the abpge the Constitutional Court shall be
made only after the exhaustion of other availabtiicijal remedies or whether it can be
made after any judgement, even before the final ®he Commission understands that
the latter option is more likely to be followed.

69.The Commission supports the provision of Articlel J¥ar 7 enabling the Human Rights
Defender to appeal to the Constitutional Court.sTiiechanism offers both the Human
Rights Defender and the Constitutional Court thespulity to become important actors
in the protection of human rights and constitutiomaer. The Human Rights defender
should be able to request a decision by the Catistital Court on the constitutionality of
a provision at any time, irrespective of a spe@gnding or decided case.

70.The 30 days time limit set out in the Constitutianforce (Article 102) for dealing and
deciding any case brought before the ConstitutioBaurt is rather unrealistic. Its
abolition in the new text of Article 102 is to belome.

71.1t is not yet clear whether the Procuracy and ttesécutor General are to be regarded as
parts of the judiciary or as an independefiice attached to the executive. Much will
depend on whether the Procuracy will also be etgdusiith the task of defending the
State interests in civil and administrative cagewndrican model). However, placing the
Procuracy in Chapter 6 as part of the judiciary tredfact that Prosecutors are appointed
by the President — and not by the Prime Ministee (&rticle 55 par 9) would rather
indicate a preference for the continental approéctihe continental model is followed,
Prosecutors should be included in the compositfotih@ Judicial Council and the latter
should be competent for their appointment, caredrpossible removal.

On Chapter 7: Local Self Government

72.The Commission welcomes the provisions in this @&raprticle 104 gives a definition
of communities and sets out the right to local ggvernment and establishes the
communities’ legal personality, whereas Article & 1 enshrines the communities’
own powers and the principle that the communitiemy mlso exercise powers upon
delegation by the State. The Rapporteurs also wedcthe constitutional guarantee of
communities’ budgetary independence as enshrinédgticle 106.

73. The Commission welcomes the fact that in Article7 1there is now an express
constitutional guarantee for the electiohthe “council of elders” and the “leader of the
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community”. This is in conformity with the requiremts of the European Charter of
Local Self Government.

74.The Commission understands that Article 108.1 miystishes the scope of State
supervision over the exercise of delegated powest §entence of Article 108.1) from
the supervision over the exercise of own powerthefcommunities (second sentence of
Article 108.1). It is recalled in this respectttiaaccordance with the European Charter
of Local Self Government State supervision overeékercise of the communities’ own
powers should be confined to a review of legality.

75. In Article 108 concerning the city of Yerevan, thenciple should be included that the
Mayor and the council must be electéthe Rapporteurs are aware that the elected
Council and elected Mayor may be entrusted wittksasoncerning the execution of
Governmental policy in the capital and this maycpldhem in a difficult positions as
Governmental policy may not always be compatiblihhe elected council’s or Mayor’s
policies. This is however not so unusual and thppReteurs note that several European
capitals have found specific solutions to thesélerms. The Law on the city shall have
to address this problem.

76.The Commission’s Rapporteurs had expressed cortbatnArticle 109, allowing the
dismissal of elected mayors and the dissolutiorthef elected communities’ councils,
might lead to situations that could be incompatiblth the very essence of democracy.
The Commission now notes, with approval, that tee draft expressly provides that the
dismissal may only take place for reasossipulated by law and on the basis of a
conclusion by the Constitutional Court. In thispest the Commission recalls that the
legislator is bound, when adopting norms on theaea for revocation of elected mayors
and communities’ councils, to respect the essemuk the principle of local self-
governance.

77.The Commission finds the norms contained in Artitl® regulating merger and split of
communities in general compatible with Europeamddads. It welcomes the new
wording that follows the Rapporteurs’ suggestion.




