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Opinion on the Draft Law of Ukraine “On the Judicial System”.

The draft law of Ukraine on the Judicial Systempared by the Ministry of Justice of
Ukraine, premises as its objects and reasons,stiablsshment of a legal framework for the
organisational set-up and working of courts in Ukea It aims to create the appropriate
conditions for the administration of justice, awdeinsure the protection of the fundamental
rights and freedoms of individuals. Last yehg Directorate General of Legal Affairs of
the Council of Europe provided the Ukranian autiesiwith comments on two draft laws on
the judicial system of Ukraine. The Ministry ofustice of Ukraine has prepared and
proposed a different draft law on the judicial syst This draft is much shorter than the
previous two. While dealing with the organisatiosaucture of the system, the draft law
fails to regulate such matters as concern dis@pfimeasures which may be taken against
judges, the establishment, functions and powetkeoHigh Council of Justice and the norms
it follows in the regulation of its own procedurdbe composition of the Qualification
Commission of Judges, and similar issues. Onearaughat such vital matters which are
essential for the proper administration of justenes adequately regulated by other legislation
which falls outside the ambit of this opinion. W6ut any doubt, a mature and in depth
opinion would require a detailed study of each fmiown of the draft law and a study of how
it relates to the other relevant legal instrumeantshe context of the reality of Ukranian
society. Such an in depth study is essentiah@dext of the draft law does not provide the
reader with a comprehensive picture of the judisyasitem of Ukraine.

| think one should note, from the outset, that etgpkave been asked to comment on
a draft text in a translated version that leaveshrio be desired. The English version has
various inconsistencies and as Ms. Hanna Suchaghk#yrpointed out in her opinion on the
law, “the English — language version submitted for ewdilon clearly creates the impression
of an unchecked version prepared by several indalgf. = One should realise that experts
might not have a real knowledge of the historicedalopment of the judicial system in the
Ukraine, the present social political environmamtwhich the proposed reforms are being
introduced, and to what extent has the previouslitatian mentality, through choice or
necessity, found its way in the new reformed judidystem. | propose that the English
version is thoroughly revised in order to clarifatters.

It is not excluded that some of my comments mighém inappropriate when
translated to Ukrainian reality. My opinion shoblel considered against this background and
taken in the spirit of good will and co-operatianvards the finalisation of a draft that would
not only conform to accepted European democragicdstrds, but would also respond to the
particular needs of Ukraine at this important peéd transition from a totalitarian state to a
fully fledged democracy.

Traits of the old mentality, unfortunately, andrigs inevitably, still persist and
could be traced in the text being examined. toseasy to change the mentality of decades,
when it is the fruit of ideological roots. Peoplere used to expect and accept State
guidance and interference in all activities, naistein the judicial system. It has to be noted,
however, that the proposed draft is correctly deated towards democratic principles. One
has only to ensure that those principles are ctiyreeflected and applied in practice. A
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draft law on the judicial system is not an acadeexercise. It is concerned with the
application of justice, and that means that evéngle aspect of the court structure has to
ensure above everything else, the impartiality amiependence of Courts as the only
accepted means of ensuring justice in a country.

It seems that the drafters of the Bill sought tmdify the previous more detailed
drafts, but in doing so, they produced a documkat tonfuses Constitutional provisions
with provisions pertaining to the regulation of geedings in Court and others that are proper
to the organisation of the Courts. These lattevigions shouldstricto iure be the ones to
be included in a code of organisation. There feremce in the draft to a law regulating
Court procedures. If this is correct, there is@@mson why a number of provisions, which are
by and large positive in the present draft, shawdt be included in that law. This would
undoubtedly contribute to a more linear and homegas draft on the judicial system. It
would also enhance its clarity thus avoiding unseagy ambiguity and uncertainty that
would have to be resolved by dubious interpretation

In this respect reference is made to, Article 4yfRifor legal protection); Article 10
(Equality before law and courts of law); Article {Rresumption of innocence and provision
of proof of guilt); Article 12 (The right to legalid); Article 15 (Openness and publicity of
proceedings); Article 56 (Office responsibilitiesdaduties of judges). Such provisions are
general principles which ideally should be entrexatin the Constitution. Other provisions,
such as Article 13, Article 16 (Filing of appeal#yticle 17 (Mandatory character of the
court ruling), Article 19 (direct and oral naturepsesentation), Article 20 (Language of legal
proceedings and clerical work) Article 22 (Accegsjustice and procedural economy) are
more commonly found in ordinary legislation regirgtcourt procedure.

The Court Structure.

Ukraine’s judicial system has two major systems: @onstitutional Court, which is
responsible for issues concerning the Constitutiod courts of general jurisdiction.  The
Constitutional Court is regulated by provisionsrenthed in the Constitution. The draft law
does not contain any provisions which refer to #osirt. On the other hand Courts of
general jurisdiction deal with civil, commercialdrainistrative and criminal matters. The
apex of this structure is the Supreme Court. ditadt laws provides for an elaborate and
complicated hierarchical structure. From a regdihthe draft law it also transpires that all
authority lies in Kyiv.  The Courts of generaliggliction are divided into various courts,
amongst which are the so called military garrisonrts (Article 28). It seems that such
courts have the jurisdiction to deal with civil,naithistrative and criminal matters. It is not
however clear if ordinary citizens are subjectthe jurisdiction of these courts in the
territory where they are established. This &ksits for an explanation. In terms of Article
30 these courtsshall be established on the territory within whidme or several military
garrisons are stationed” The scope for their establishment is not cle#iris unacceptable
that ordinary citizens in peace time are subjetdeghy form of military discipline or control.
In this respect it is strongly advised that thdéidtaConstitution provision be followed. This
states “military tribunals in wartime have jurisdion as authorised by law(this would not
exclude the military courts from exercising jdittion over most matters in wartiméin
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peace time their jurisdiction is limited to militaloffences committed by members of the
armed forces”(Article 103”).

Within the court structure are the High Specialigalirts (Article 42). These too are
competent to deal with matters of a civil, commalcadministrative and criminal nature.
The draft law stipulates that these courts mayfligsd instance or appellate instance. They
also have the jurisdiction to hear cases with neidesice, apparently creating the possibility
of a re-trial.  Article 43 provides for dprosecutor’s appeal instance for hearing of civil,
commercial, administrative and criminal cases” One fails to understand the involvement
of the prosecutor in civil, commercial and admirgttve cases and the instances where he
can exercise such a right.  If this means thatRrosecutor General has a right of appeal in
these cases where the public administration isrty pa proceedings, the reference to his
right of appeal should be deleted since he shootidbe considered differently from any other
party lodging an appeal (cfr. Article 16).

The law also establishes a Plenum of the high afiged courts that is composed of
the head of the specialised court, deputy headuatys of the high specialised courts. The
draft law fails to stipulate the number of judgesform part of the Plenum. | see no
justification for the Minister of Justice and theoBecutor General of Ukraine to participate in
the work of the Plenum, and this can only servinainish judicial autonomy. Furthermore,
the function of this institution as stated in Algiél4 requires clarification. From a reading of
the law, it appears that the Plenum only issuesmetendations and explanations to
specialised courts with respect to possible caniticmatters of jurisdiction of such courts.
As Ms. Hanna Suchocka rightly noted in her opinion the draft law,“additional
clarification is needed as regards the charactertlwbse recommendations and the legal
consequences of their not being taken into accbyra court of law” According to the
draft law submitted by the People’s Deputy Mr Zaxdbmij (Article 47), the Plenum shall
“examine the cases of courts of the correspondpatial jurisdiction in newly established
circumstances and in cases, which are stipulatedhbyprocedural law, examine cases in
cassation order” Thus, it appears that the functions of tlen@m under the draft law
proposed by the Ministry of Justice have been dshied.

The Supreme Court of Ukraine (Article 46) is at tleey top of the courts of general
jurisdiction (Article 28). It appears to have aatifunction. In the first instance it reviews
civil, commercial, administrative and criminal casen the request of the parties to
proceedings. This added procedure seems to gr@lolicial procedures unnecessarily, with
negative effects on the right to have a case ddaidhin a reasonable time. The Supreme
Court also acts on its own initiative in giving &twy recommendations to courts concerning
the interpretation of legislation, files requests the Constitutional Court requesting a
declaration as to the constitutionality of provisoof law. With respect to this latter
aspect, the draft law should indicate whether arotioer courts have such an authority. | see
no reason why such a right should be limited onlyhte Supreme Court. It would make
sense to grant a judge of a court of first instatheeright to file a similar request. Such a
possibility would avoid unnecessary prolongatiompaiceedings and diminish expenses. On
reading the law it appears that if during a casguestion is raised about the constitutional
merits of the proceeding or on constitutional rgglit should be referred to the Plenum of the
Supreme Court. It has the responsibility to deacichether a constitutional question does
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exist. If in the affirmative, then the matterreferred to the Constitutional Court. In terms
of Article 46,“The Supreme Court of Ukraine shall exercise itsvpcs as a collegiate board
within the Plenum of the Supreme Court of Ukraine” As in the case of the Plenum of
High Specialised Courts, | totally disagree withttppart of Article 48 which stipulates that
the Minister of Justice and Prosecutor participatde Plenum of the Supreme Cotan the
issue of recommendations and explanations conaogrlggislation”. The participation of
these two officials is out of place and is of noéf, and is definitely repugnant if, as it
seems, they have the right to participate in dagid@sues relating to the constitutionality of
legislation.

This function of the Plenurfio issue recommendations and explanations conogrni
legislation”, seems to be a residue of the old mentalitys tlearly reminiscent of a system
of autocratic control of the judicial function by State organsupra cortes,in that its
pronouncements would amount to a theological inétgpion of the law that seems to have a
binding effect on all courts even against the pmsbaonvictions of the presiding judge.
This would up to a certain extent be justifiableaamieans of establishing judicial precedent.
However, when one notes that the Minister of Jasand the Prosecutor General shall
participate (note the imperative) in the activitésthe Plenum, it is obvious that judicial
independence is being seriously impaired. The lilme that should define the separation of
powers is being extremely strained. In this regrd comments of Judge Giaccomo Oberto
(ADACS DAJ EXP (2000) 25) are very pertinent andwdd be heededgéges 19 et seq.

It appears that judges have a judicial and adnnatise role. In fact, the draft law
provides for the appointment of a head and depeydhwithin the courts of a general
jurisdiction. The appointment is for a five ygmriod. The law does not state whether the
appointment is subject to renewal on the lapséefiive year period. Ideally, it should not
be possible for the same person to serve as headdce than one successive term. The
President of Ukraine has the authority to dismiss head, following the proposal of the
Minister of Justice and on the recommendation ef @ualifying Commission of Judges.
This too is objectionable, in that it is one of thetances where the draft law is affording an
extensive power to the President (who is not acatle to Parliament) in the administration
of the judicial system. Furthermore, the lawda define the grounds of dismissal. His
duties include, to oversee the distribution of sasetween judges, timely hearing of cases,
judicial ethics and also judges’ compliance withrkvdiscipline. Therefore, the head should
be free from all government interference and/dugrice.

The establishment of a secretariat within the soaftgeneral jurisdiction appears to
have the scope of supporting the activities ofcimerts. The secretariat features prominently
in Chapter 2 of the draft law. It is an adminigtratbody, at the service of the head of the
Court. In terms of Article 52 of the draft law thead of the secretariat of the Supreme Court
of Ukraine, shall be appointed and dismissed byh#waal of the Supreme Court.

Part 2 of the draft law, which regulates the systdngcourts of general jurisdiction,
contains various repetitions which should be awbidereferably separate provisions for each
and every court of general jurisdiction should meaduced. Introducing a provision which
is applicable to all the courts would enhance tha@eustanding of this part of the law. Thus,
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for example Articles 32, 35, 34, 38, and 41 memelgeat the duties of the head of the
separate courts. The same can be said with refgpActicles 30, 33, 39, which refer to the
establishment of the different courts. These igious of law can be easily merged in one
single Article.

Independence of the Judiciary.

The foundation of any democratic society is theeRafl Law whereby individuals are
governed, and their disputes settled, by refereéacthe laws enacted in accordance with
legislative processes. However, the mere existaricthe process itself is insufficient.
Society relies upon the judiciary to protect it iaga the arbitrary use of power by
Government and administrators, and to resolve tispbetween individuals in an impartial
manner. It is almost universally acknowledged th& of the most fundamental aspects of
adherence to the Rule of Law is the existence aaithitenance of an independent judiciary.
It is the duty of governments to respect and oleséne independence of the judiciary,
creating an environment whereby a judge is freddcide a case without fear of reprisals,
whether from the executive or wealthy corporation¥he Constitution of Ukraine rightly
affirms: “In the administration of justice, judges are inggmlent and subject only to the
law” (Article 129). Similarly, Article 126 confirms &t “the independence and immunity of
judges are guaranteed by the Constitution and e bf Ukraine”.

Article 6 of the draft law declares this principl8n administering the judges,
people’s assessors and jurors are free from anytiexeof authority and they only submit to
the Constitution and laws of Ukraine”

The law proposes a number of measures aimed atingesn environment where
judges are guaranteed independence in the exeaftitheir duties. Reference is made to
particular issues:

0] Qualification for appointment as judge The draft law stipulates that a person
qualifies for appointment for the office of judge condition that he:

(@) Is a citizen of Ukraine;

(b) Is at least twenty five years of age;

(c) Has a university law degree;

(d) Has a minimum of three years service in the ‘spbétaw’;

(e) Has been residing in Ukraine for at least ten yeau speaks
the state language.

My personal view is that the conditions referringage and period of practice should
be reviewed in order to ensure that persons seldotgudicial office have adequate
legal expertise, ability to handle cases, firmnasd fearlessness. These are all
essential attributes of a person suitable for agpwnt as a judge. The main quality
requisite in a judge is the possession of, or #Hpacity to develop, professional legal
skills of the kind required for judicial work. Tée include knowledge of evidence,
procedure and practice, knowledge of the law, digalyability, a capacity to dispose
of a case smoothly and efficiently and a capaatygive a well-reasoned decision
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with reasonable promptness. A factor of increpsmportance is the demand,
backed by governments, that the courts disposeodk efficiently by adopting case
management techniques and new procedures. Timarde motivated by a desire to
reduce the costs of the court system, calls forgatore judges. It is only the
confident highly skilled professional conversanthamtourt processes that can aspire
to becoming a pro-active judge. There is no pface judge who allows the parties
and their lawyers to dictate the course of theoacti

With respect to appointment as a judge of an AppelCourt, a High specialised
court or the Supreme Court, different requiremangsapplicable (vide Article 55).

Appointment of judges The issue concerning the appointment of judges is
regulated by Article 57 of the draft law. Whemsessing the independence of the
judiciary, the manner of appointment is one of to@siderations that has to be
taken into account. The duration of the term dicef the existence of guarantees
against outside pressures and the question whdtiercourt presents an
appearance of independence, are other relevanideoasons. The appointment
of a judge to a local court, the Appellate courg High specialised court, and the
Supreme Court of Ukraine may be:

(a) For a period of five years Judges are appointed by the President
of the Ukraine, on the recommendation of a Qualdyi
Commission on the proposal of the High Board otides It is
strongly recommended that such judges should oalgdsigned to
courts of first instance, and courts at appeal llesfeuld be
presided by judges appointed “for life”.

(b) For life, on selection by the Supreme Court of Ukraineofeihg
the recommendation of the Qualifying Commissiorttenproposal
of Minister of Justice of Ukraine.

(c) Appointment to the Supreme Court of Ukraine for life, is made
by the Verkhovna Rada of Ukraine based on the malpof the
Head of the Supreme Court, and following the recemaation of
the Qualifying Commission.

The draft law aims at introducing a system wheeeatthority taking the decision on
the selection and career of judges is independénth® government and the

administration.  This is positive. Notwithstandirgpvernment intervention is still

evident. Thus, for example in the case of a |lecairt, the Appellate court and the
high specialised court, the Minister of Justiceemspowered to reject a proposal for
appointment to the post of judge for life. Samly, it appears that following a

presidential appointment, a judge can only stagigdorm his duties on the issue of
an executive order by the Minister of Justiseicating the time period from which

the judge shall start executing his professionaied.

Appointment of judges for a period of five yearsulkeb possibly inhibit forthright
independent-mindedness. In a system where a jisglgearanteed a career as a
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(iii)

judicial officer up to the age of retirement, hislependence will in principle be better
safeguarded than if he has to worry about re-eledt office after a few years.

There appears to be a system of checks and balanctse procedure for the
appointment of judges, that requires further ingasion. It is not clear to what
extent the authority having the final say in appoients, is free to accept or discard
advice given to it.

Other matters warranting clarification are:

(1)

)

3)

(4)

Presumably, the High Board of Justice referredhtarticle 57 of the draft law
is in actual fact the High Council of Justice. Hstitution regulated by the
Constitution of Ukraine.

It is not clear whether judges appointed for ldes appointed by the President
of Ukraine. In this respect the law simply statest selection for the office
of judge shall be made by the Supreme Court of idkréin the case of judges
appointed to a local court, the Appellate Courtther High specialised court)
and the Verkhovna Rada of Ukraine (in the casehef Supreme Court of
Ukraine). It is only in the case of judges appeihfor a five year term that
the draft law specifically states that judges grpainted by the President of
Ukraine. On the other hand, Article 128 of then&dution of Ukraine,
provides thatThe first appointment of a professional judge tifice for a
five-year term is made by the President of Ukraingll other judges, except
the judges of the Constitutional Court of Ukrainge elected by the
Verkhovna Rada of Ukraine for permanent terms by the procedure
established by law”

The draft law contains only one general provisiohioh refers to the
Qualifying Commission (Article 70). The law doemt provide any
indication as to who are the members that compbse Gommission, the
mode of their election, term of office and simifaatters. It appears that prior
to the appointment of a judge, it is mandatorydeksthe recommendation of
the Qualifying Commission.  Preferably, suchommission should consist
of judges, practising and academic lawyers andilplgsalso knowledgeable
lay persons.

Article 8 of the draft law stipulates thgtidges shall be guaranteed their term
of office until the age of sixty five” It is therefore apparent that on reaching
the age of sixty-five a judge does not enjoy séguof tenure. One
understands that this provision is to be intergréteaccordance with Article
126 of the Constitution which establishes thatdgg@uis dismissed from office
in the event of théattainment of the age of sixty-five{The terms
“dismissed” in this context, and “liquidated” witlkeference to courts, might
be the result of inadequate translation).

Insulation from politics: Article 54 of the draft law provides thgudges shall

not belong to any political party or trade unionshall not take part in any
political activities, nor have a mandate of repnesgion, take any paid positions,
perform any other paid job, except for researchcténg and creative activities”
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Article 127 of the Constitution of Ukraine alreagyohibits a judge from
participating in politically partisan activities dior being a member of a political
party. | am in agreement with the draft, beeauselieve that judges should be
expected to shed all their political affiliations appointment. | strongly believe
that the judicial system should be as far as huynpaésible cut off from party
political influences. Judges should not be orgrthiaccording to their political
convictions and/or loyalties since this would rendeem intellectually and
otherwise vulnerable to outside influences, espligcia sensitive cases with a
political content.

| do not concur with the view expressed by Judger@b(page 14 of his paper),
that this proviso could be seen as an unaccepfabbe of censure. On the
contrary | feel it is a necessary limitation on thetivities of a judge in the
supreme interest of due administration of justibat has to be seen to be done by
an independent and impartial Tribunal. Though ftue that in Eastern European
countries this ban is strictly related to a formreéction against the Communist
past, in which judges were obliged to be memberthefparty, it also true that
countries with a common law tradition pride thenasslfor having a completely
apolitical judiciary. This undoubtedly not oniylences the independence of
judges, but also favours the creation of the sglutation of the judiciary as a
bulwark against abuse of power and arbitrarinesatewer its origin or political
orientation.

Immunity of Judges: In terms of Article 126 of the Constitution okkdine,“a
judge shall not be detained or arrested without¢basent of the Verkhovna Rada
of Ukraine, until a verdict of guilty is rendereg b court”. ~ On the other hand,
Article 7 of the draft law proposed by the Ministoy Justice stipulatesiThe
judge cannot be detained nor arrested without areament of the Verkhovna
Rada of Ukraine until an indictment has been braduglagainst him by a court of
law”. First and foremost, | see no justification tvé such matters regulated
both by the Constitution and ordinary legislatiohe legislator should attempt
to avoid repetition, which could lead to uncertgirand conflict due to
unsatisfactory drafting. In fact, this provisiaf law would seem to be in
conflict with the Constitution. The latter refdosarrest or detention after a guilty
verdict, whereas the draft law refers to arrestnugn indictment. Probably, this
incompatibility is attributable to the translatiamo the English version. It is
evident that the wording of the draft law calls étarification.

It is a fact that in many western countries, judges held accountable for their
actions according to the principles of criminal andl law. However, the system
adopted by the Constitution could be justified autries where the respect for
judges and their independence is still not deepiyad.

| would have thought that the establishment of lkg®/erning body for the
judiciary would have instilled the notion that suoltters should be dealt with by
such an authority. However, since the Constitutexpressly states that the
Verkhovna Rada has the authority to deprive a judge immunity, the draft
law cannot serve to amend the prevailing position.
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(V)

(vi)

(vii)

(viii)

Judicial Discipline: Article 60 of the draft law refers to the pibdgy of
suspension of judges. The matter should be regillay adequate provisions of
law which embody various elements to protect judimmdependence. Thus, for
example disciplinary action should not be broughaiast a judge because of
disagreement with the merits of his decision. @&tministration of the procedure
should be left within the judicial branch, authgffior which could be grounded on
the administrative power of a judicial council t@ke all necessary orders for the
effective administration of justice. Such court@uld be empowered to conduct
an investigation of its own initiative, and specdily state the actions it may take.
In the interest of public accountability, councitlers implementing action could
be made public. The fact that a judge shouldyesgcurity of tenure does not, in
my opinion, imply that he must be free from alleital sanctions. The power in
the judiciary to deal with certain kinds of miscoet furthers both the smooth
functioning of the judicial branch and the broadlgaf judicial independence.

Dismissal of Judges Article 8 of the draft law provides thathe judge shall
only be dismissed on the grounds envisaged by tmest{ution of Ukraine and
this Law”. Similarly, Article 60 of the draft law provide$at “grounds and
procedure for dismissal from position of judgessmnsion of their powers shall
be determined by the Constitution of Ukraine, thev and other laws of
Ukraine”. There are therefore two provisions of law thia basically repeating
the same principle. The terfand other laws of Ukraine’is too vague and could
imply expanding the grounds of dismissal by enactrdinary legislation. The
draft law under review does not include any pransi which refer to the
dismissal or suspension of judges from office.uéssconcerning dismissal should
preferably be regulated by the Constitution. @eti126 of the Constitution of
Ukraine enlists the grounds for dismissal from c#fi Ideally, the draft law
should contain an express provision stating tating the term of office, judges
may be dismissed from the post only on the grostigalated by Article 126 of
the Constitution of Ukraine” Nevertheless, Article 126 is an exhaustivedisd
being a constitutional principle it cannot be aneshdby the mere enactment of
ordinary legislation.

Distribution of Cases Atrticle 6 of the draft law states thdhe procedure for
case distribution among the judges shall be detesohiby procedural law. Any
party to the case or any participant to judicialogeedings or any other person
shall not influence the distribution of cases amtmg judges. The case can only
be retrieved from a judge and passed to anotheramthe grounds envisaged by
law”. This is another positive fundamental principlich requires adequate
regulation to ensure that the Executive does netcgse any influence in the
distribution of cases among judges, also considdtie importance that the draft
places on the secretariat in the courts of genemdddiction. Thus, it is of
paramount importance that all possible intervenbgrthe Executive is avoided.
The distribution of cases is an internal issue @odetermined by the judicial
system itself. Furthermore, the transfer of aecliem one judge to another
should only be possible in exceptional circumstance

Establishment and “liguidation” of courts: Of concern is Article 29 of the
draft law which lays down the procedure for es&biig and “liquidating” courts
of general jurisdiction.  The draft law providém compliance with this Law
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and the proposal of the Minister of Justice appbbg the Head of the Supreme
Court the President of Ukraine shall establish digidate courts of general
jurisdiction”.  To abolish a court simply for the purpose afri@ating the
appointment of a judge or judges of that court wodlle to violate the
constitutional provisions designed to protect jiadimdependence. Clarification
is required in order to establish in what instarares for what reasons a court may
be “liquidated” . Furthermore, a provision which grants to the ideyg such
power is apt to undermine the independence ofutiEipry. Such a procedure
should only take place as part of a planned rewusgtion of the court structure,
in circumstances where the re-organisation is beindertaken in the public
interest in order to provide a better or morecedfit court system.

Obviously, a judge’s entitlement to hold judicidfice until he reaches retirement
age or is dismissed in conformity with the releveomstitutional provisions does
not preclude the legislature from re-structuring tiourt system when it considers
it in the public interest to do so. The freeddinthe legislature lawfully to put in
place an improved or more effective court systeoukhnot be impaired, though
one hopes that such initiatives will be approachéith great circumspection.
Provisions should be introduced stipulating thata(judge of the old court would
be appointed to a new court created to replaceltheourt or to a court of the
same status; and (2) that if such appointment weteavailable, the old court
would not be abolished until its judges cease td bffice. Where the new court
is exercising a jurisdiction which is similar tcetfurisdiction exercised by the old
court then one would think that the dictates ofigiad independence would
require the appointment to the new court. Re-structuring should not
become a vehicle for effectively dismissing a judg&imilarly, it should not be
used as a vehicle for sidelining a judge simplyabse the executive considers
that it can select a better judge or because theutixe believes the judge falls
short of the highest standards. Such a trenddvsurdely be inconsistent with the
protection of judicial independence and with theposes sought to be achieved
by the terms of judicial appointment.

The draft law provides thdthe number of courts of general jurisdiction extep
for the Supreme Court of Ukraine shall be estaklishy the President of Ukraine
following the proposal from the Minister of Justiapproved by the Head of the
Supreme Court of Ukraine” There is nothing objectionable in that the Exee
establishes the number of the various courts oégdnurisdiction as enlisted in
Article 28 of the draft law.

Salaries of Judges Affording financial security to the judiciary ianother
essential requisite. This matter is not reguldtgdhe draft law. Allowances,
leave and pension are matters which should be rdeted by Parliament.
Furthermore, a judge’s salary should not be deerkdroughout his term of
office.

Court funding: Article 74 establishes a system which ensuressthigafunding of

courts at all times, even where the State Budgebisadopted for any particular
fiscal year. In such an eventuality, the courts fanded on a monthly basis.
This is an added safeguard for judicial independencAnother safeguard is
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(xi)

(xii)

found in Article 6 of the draft law, which providésat the amount of expenditure
from the state budget cannot be reduced duringehe

Legal Training for Judges: Article 76 of the draft law provides for a Natain
Academy for Judges of Ukraine. The Academy i$ptovide an adequate level
of professional training for judges to shape upighly skilled body of judges”
Although such an Academy is appropriate in prowgdimaining to potential
candidates for the office of judge and should séovienprove the qualification of
judges and court employees, the draft contains oné/provision. It seems that
Article 76 aims at merely establishing such anituison. An institution separate
and independent from the Ministry of Justice wolle more advisable in
ensuring the application of the principle of judiciself-governance, also
considering that | was highly probable that prosipecappointments for judges
would be made from graduates from this academy.

Other_comments The draft law contains a number of provisionsiclhare

commendable in that they aim at guaranteeing jadiaaidependence and
impartiality. In this respect reference is made to

(1) Article 6:

(@) Intervention into administering justice, any examtiof
influence upon judges, people’s assessors andsjuror
shall be punishable by law.

(b)  Any party to the case or any participant to judicia
proceedings or any other person shall not influghee
distribution of cases among the judges.

(c) Demonstrations, meeting and pickets in the court’s
premises and within the perimeter shall be proéabit

(d)  The provision that judges should not be obliged to
comment, is acceptable only if the provision ieimted
to mean that judges should not comment on cases
determined or still pending in front of them. Hower,
judges should be constitutionally obliged to previa
reasoned judgement.

(2)  Article 58 - defines the oath to be taken by a judge. TTheppropriate

since Article 126 provides for the dismissal glidge from office in the
event of‘the breach of oath’

(3) Article 68 — advocates the principle that judicial self-gmaerce shall be

the guarantee of independence and immunity of jsidged their
irremovability from office.

(4)  Article 59 — provides the procedure for the transfer of @gdgom one

court to another court of the same level. A judgest agree with such a
transfer.
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Participation of citizens in judicial procedures.

The draft law provides for the appointment of jgrand assessors who participate in
judicial procedures. They are citizens of Ukrain@Vhether or not there is a distinction
between assessors and jurors is not clear. rimstef Article 61, assessors perform their
duties in district, city/districts courts whereasgrs are involved in the Supreme Court of the
Autonomous Republic of the Crimea, oblast, Kyiv &elastopol city courts. It is not clear
what type of cases fall under their jurisdiction. The draft law does not provide any
indication of how a judgement is delivered, whishues are decided by the judge and which
issues are decided by the jury/assessors and whaejbdge may be out voted on a point of
law. However, Article 18 clearly states that alud rulings which are to be delivered on a
collective basis'shall be approved by a majority vote of judgespple’s assessors and
jurors in the court”.

The draft law clearly attempts to protect the emlent of people’s assessors and
jurors. Thus, for example during their term oficdf they retain all théguarantees and
privileges at their main place of the work, whicte a&nvisaged by the law{Article 66).
Possibly one might envisage a situation where tkeciive exercises undue pressure on
these officials, especially where the assessowmr joccupies a post with the executive
authority for example by pledging a promotion or inarease in pay on the lapse of the
appointment period. Measures, aimed at discouraginth “incentives” are appropriate.
Furthermore, their remuneration should be estaddidly law and not left to the discretion of
the Cabinet of Ministers (Article 66).

High Council of Justice.

Article 131 of the Ukraine Constitution provides tbe setting up of a High Council
of Justice enjoying an executive and consultatiuacfion. As stated in the Draft
Consolidated Opinion of the Venice Commission oer tBonstitutional Aspects of the
Judicial Reform in Bulgaria (1999%here is no standard model that a democratic coyig
bound to follow in setting up its Supreme Judi€aluncil so long as the function of such a
Council fall within the aim to ensure the propendtioning of an independent Judiciary
within a democratic State” Article 131 of the Constitution reads:

“The High Council of Justice operates in Ukraindhjage competence comprises:

1) forwarding submissions on the appointment of judgesffice or their dismissal
from office;

2) adopting decisions in regard to the violation bylges and procurators of the
requirements concerning incompatibility;

3) exercising disciplinary procedure in regard to jedgof the Supreme Court of
Ukraine and judges of high specialised courts, ath@ consideration of
complaints regarding decisions on bringing to dudiciary liability judges of
courts of appeal and local courts, and also proc¢ars’.

The High Council of Justice consists of twenty meamb The Verkhovna Rada of
Ukraine, the President of Ukraine, the Congressuiges of Ukraine, the Congress
of Advocates of Ukraine, and the Congress of Reptatves of Higher Legal

Educational Establishments and Scientific Institag, each appoint three members to
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the High Council of Justice, and the All-Ukraniamr@erence of Employees of the
Procuracy — two members of the High Council otides

The Chairman of the Supreme Court of Ukraine, theidter of Justice of Ukraine
and the Procurator General of Ukraine are ex oiionembers of the High Council of
Justice”.

The scope of setting — up such institutions is ghaection of the independence of
judges by insulating them from undue pressures fooher powers of the State in matters
referring to the appointment of judges and the @sger of disciplinary functions. The
establishment of an effective Justice Council wticial Service Commission ensures that
the conduct of judicial affairs is freed from thepgof the executive by placing its function
outside the latter’'s control. It is also a metmprovide the judiciary with a management
system that prevents judges from becoming an exeluand inward looking caste and
encourages a certain amount of co — ordination Wittse who represent the will of the
people, while at the same time guaranteeing itseppddence and freedom from
manipulation.

Entrusting the nomination of judges to this ingidn would have been preferable in
an attempt to reduce the risk of nominations whioy be motivated by political
considerations and thereby also providing a widesebof different opinions for the choice of
judges. The presence of the Minister of Jusiité other officials chosen by the Executive
and the Verkhovna Rada is not advisable in antuigth which ideally should be a
politically neutral body. In an established demograwhere the independence of the
judiciary is well established, no such difficultyould be encountered. = On the other hand,
one might argue that the fact that the Councilthamly an advisory role does not impinge
on the concept of independence. The monitoringativities of the judiciary by other
organs of the State is on the other hand justifiedThus, the presence of a number of
members who do not form part of the judicial systewuld not have an adverse effect.
Furthermore, the functions of this institution dat extend to the organisation of the judicial
system in the country, which is vested in the Slatiicial Administration of Ukraine (Article
72-73).

Unfortunately no part of the law on the judiciassm deals directly with this institution,
which normally serves as an effective instrumerddove as a watchdog of basic democratic
principles. ldeally such an institution should edkie scope of securing the independence of
the judiciary by ensuring that matters which reladeorganisational requirements are not
influenced by the Executive. It should also pdavihe judiciary with a management system
that would ensure a measure of accountability.

Chief Justice J. Said Pullicino

in collaboration with Dr. Anthony Ellul
(Liaison Officer),

Malta,

July, 2001.
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