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l. General Comments

The draft is a good basis for discussion. It dbesyever, raise a number of general and spe-
cific questions. The following comments limit theshges to the question of whether the pro-
visions of the draft law are in conformity with ti@onstitution of Azerbaijan, and whether
their adoption is advisable in the light of comniuropean standards and practices.

1. Constitutional Amendments

The comments do not address the issue whetherutdwme advisable to change the Con-
stitution of Azerbaijan either in order to introducew procedures for the Constitutional
Court which would require a constitutional amendtr{@rich might be the case for a right of
a parliamentary minority to initiate a review ofrrs) or to abolish an existing procedure (for
example the initiative by the Constitutional Countthe procedure for the removal of the
President of Azerbaijan according to Article 107té Constitution of Azerbaijan). Such
changes have been recommended by the previouso@miithe Venice Commission CDL-
INF(1996)010e by Messrs. Ozbudun, Russell and lees@lgese suggestions should be pur-
sued further, in particular the right of a parliartay minority to initiate a review of norms.

2. Commitments to the Parliamentary Assembly

It should also be borne in mind that Opinion 22P0@ of the Parliamentary Assembly
(http://stars.coe.int/ta/ta00/eopi222.htm) statés. The Parliamentary Assembly notes that
Azerbaijan shares fully its understanding and prietation of the commitments entered into,
as spelt out in paragraph 14 and intends: ..oiretexamine the conditions of access to the
Constitutional Court and grant access also to tee@ment, the Prosecutor General, courts
at all levels and - in specific cases - to indivliy at the latest within two years of its acces-
sion; ". This commitment has been taken up in AgtRO of the present draft by the introduc-
tion of a constitutional complaint procedure whigires every person the right to lodge a
complaint at the Constitutional Court alleging thié or her fundamental rights have been
violated (after exhaustion of legal remedies).dpears that this procedure absorbs the de-
mand by the Parliamentary Assembly to reexaminedbeess of ... courts of all levels” to
the Constitutional Court since it the interest leé individual which should be safeguarded
through the possibility of access by courts and itierest of the individual is safeguarded by
a comprehensive constitutional complaint proceddoe.more specific comments on the pro-
posed Article 30 see below.

The other commitment which the Parliamentary Asdgrhias referred to in its above-men-
tioned decision, the conditions of access for tloweBnment and the Public Prosecutor, has
not explictly been dealt with in the present dr&itich conditions, however, appear to be pro-
vided for in Article 130 (3) of the Constitution Akzerbaijan.

3. Issues not covered

Although the draft law is very long and detaildtgre are a number of important issues which
are not covered. Not covered are, in particular:



a) The issue of the exclusion of a judge in a specifise for reasons of conflict of interests
(personal relationship with a party to the procedgrior involvement in the matter, mo-
netary conflict of interest)

b) Rules on interim measures

¢) Rules on Costs

d) Rules on how judgments are executed

e) Rules on the qualifications of those who are peedito speak before the Court

In addition, there are some issues which are réggilan the Constitution only, but which
should also be integrated and specified in thet thaf. Such issues are, for example:

a) The nomination and election procedure for beconarjgdge (see Articles 95 (10) and
109 (9) of the Constitution)

b) The determination which judgments have effect anter partes and which also have
effecterga omnes (see Article 130 (5) and (6) of the Constitution)

Finally, there should be a clarification concernihg point whether a general (civil or crimi-
nal) Procedure Act is applicable in case the lawhenconstitutional.

4. Issues preferably to be covered in the Internal Regdations of the Constitutional
Court

On the other hand, a number of provisions whichireckided in the draft law concern details
which should better be regulated in the InternajuRations of the Court, as it is the case in
most other countries. This is true, in particutarArticles 32, 33, 41, 42, 43, 44, 51, 55, 57,
63, 65, 66, 67, 90, 100. It is certainly importtrt the procedure of the court be regulated as
clearly and as precisely as possible. It is alspoirtant, however, that the Court possesses a
certain autonomy with regard to its own procediires also important for the Constitutional
Court to have the possibility to modify detailstie light of practical experience without Par-
liament (Milli Meijlis) having to pass a legislatioon minor matters. The previous Opinion of
the Venice Commission CDL-INF(1996)010e by Mes&rsbudun, Russell and Lesage has
also already pointed out that the draft law comditoo many details.

5. Position of the Chairman of the Constitutional Cout

Finally, it appears that the position of the Chaimof the Constitutional Court is too strong.
In principle, the judges in one judicial body amual and the Chairman is only the first
among equalsp(imus inter pares). This does not exclude certain prerogatives lier Chair-
man which are necessary for coordination of thekveord representation. However, Articles
15 (6) and 17, for example, speak of another jutiéng ,to execute instructions® of the
Chairman. If the translation is correct, this does appear to be an appropriate terminology.
It is suggested that some of the functions of thaihan which are provided in Articles 16
and 32 should be carried out by a small commitfgeechaps three senior judges in order to
reconcile the principles of effective administratiaf the court and the equality of judges.



l. Comments on Specific Draft Articles

Article 2: Only those interstate agreements which have belrratified by Parliament (Mil-
li Meijlis) should be capable of being a legal lsdeir the activity of the Constitutional Court.

Article 5: Perhaps it should be made clear that the prie@pthe supremacy of the Constitu-
tion overrides all other principles which are menéd in this article. Otherwise this provision
might be invoked as a justification of circumvegtithe Constitution by referring, for exam-
ple, to (abstract) justice.

Article 6: The Constitutional Court does, in certain wayspehd on the Parliament (Milli
Meijlis), in particular with respect to financigbpropriations. Perhaps it should be made clear
that the independence from Parliament is diffeteah the independence from all other bod-
ies.

Article 10: Perhaps an age limit (75) should be introduced

Article 12: It should be made clear that the immunity of jilndge extends to his or her pri-
vateapartment (this is maybe a translation problem).

Article 13: The reference in Article 13 of the draft to Aricl09 (32) of the Constitution ef-
fectively means that the President of the AzerbaiR@public decides by executive order who
of the judges shall be the Chairman and the Defingirman of the Constitutional Court.
This appears to be problematical for two reasoinst,Since the President only nominates the
judges but the Parliament (Milli Meijlis) appoirtteem (Article 95 (10) of the Constitution) it
seems that the Constitutigives the Parliament more say about the stattisegudges at the
Constitutional Court. Second, if the positions dfa@man and the Deputy Chairman of the
Constitutional Court could be determined by exe®ubrder the danger exists that the Presi-
dent also asserts the right to remove a judge fisnposition as Chairman or Deputy Chair-
man from this position whenever the Chairman dazsperform his or her function to the
pleasure of the President. It must at least be mbde that the President has no such power
of removal. The previous Opinion by the Venice Cdssion CDL-INF(1996)010e by
Messrs. Ozbudun, Russell and Lesage has alreadiepaiut that is is preferable to leave the
choice of the Chairman and the Deputy-Chairmarhéojtidges themselves. This would in-
deed appear to be the best solution which wouldritorte to the independence of the Consti-
tutional Court.

Article 18: It should only be possible to suspend the powéesjudge if the arrest has been
lawful. Otherwise the provision could be interpcethat the Plenum of the Constitutional
Court is obliged to suspend the powers of a judgg on the basis that the judge has been
arrested. In addition, not every provisional arfesta minor (e.qg. traffic) offense should be a
possible basis for the suspension of the powessjofige. Article 18 1) should therefore read:
Jlawful arrest of a Judge on the suspicion of hguwommitted a serious offense...”. The pre-
vious Opinion of the Venice Commission CDL-INF(19@80e by Messrs. Ozbudun, Russell
and Lesage has also made a similar point. Thisi@pirequired that an arrest of a judge
»should only occur in cases of serious in flagrdédicto“. Moreover, the Opinion says, ,in
case of the arrest of a judge of the Constituti@wlrt, it is necessary to promptly inform not
only the Prosecutor-General of the Republic of Aagan, but also the President of the Con-



stitutional court and, if necessary, the Presiddrthe Supreme Court”. This statement is still
valid today.

Article 20: It should be made clear that a pre-suspensicdhepowers of a judge must be
decided by the Plenum of the Constitutional Court.

Article 22: The rules on publicity go very far. Perhaps tgidlator should also think of the
need to protect the court from the public pressueh is connected with live TV coverage.
On to this point see also the previous Opiniorhef¥enice Commision CDL-INF(1996)010e
by Messrs. Ozbudun, Russell and Lesage, sub. 6.

Article 28: The general formal requirements concerning etitiand complaints are too de-
tailed and will probably be a source of technicaétakes. What is meant by ,the other data of
the complainant™? It does not appear appropriatastothe petitioner to provide the Court
with the applicable legal provisions and their se&srand details. The court knows the law
(iura novit curia). The prohibition to demand an interpretation efeyal provisions of the
constitution at once is unclear: Does it mean tihase questions have to be put separately, or
does it mean that the same complainant may onlpaslquestion at a time?

Article 29: It is unclear what are the substantive conditiamder which a person has the right
to speak at the Constitutional Court.

Article 30: This article introduces the procedure of constihal complaint by any person as
one of the functions of the Constitutional CourtieStions could be raised whether the Con-
stitution actually permits the introduction of sualprocedure by way of simple legislation.
After all, Article 130 (3) of the Constitution lsta number of specific procedures (among
which the constitutional complaint procedure cano®tfound) and Article 130 (4) provides
that the Constitutional court ,shall perform otlurties stipultated in the present Constitu-
tion“. Since the Constitution does not explicitly prdeifor the Constitutional Court to per-
form a constitutional complaint procedure some magigue that it is necessary to change the
Constitution before this procedure can be introdusg simple legislation. Such a restrictive
interpretation of the Constitution does not, howegeem persuasive. Article 125 (2) of the
Constitution provides that ,Judicial Power shalledo@cuted by the Constitutional Court* and
Article 125 (3) of the Constitution provides thaudicial power shall be exercised via consti-
tutional, civil, administrative and criminal legafoceedings and in other forms specified by
law“. Taken together, these two provisions suggest the legislator is free to distribute judi-
cial functions among the different Courts, as lasgthe Courts thereby exercise their basic
function. Thus, as long as the Constitutional Catitt performs constitutional functions the
legislator seems to be free to provide for a ctutstnal complaint procedure by the Constitu-
tional Court. It is true that the constitutionalngolaint procedure is different from all other
procedures of the Constitutional Court since it baninitiated by every individual and not
only by a limited number of high state organs.| Stilis difference does not exclude the pos-
sibility to introduce this procedure by way of Iglgition, since it can be considered as a spe-
cial form of the general judicial function and th&sic function of the Constitutional Court.

Since the constitutional complaint procedure camhiated by every individual it is possible,
and even likely, that the Court will have to dedhwa large number of such complaints. The
experience of Constitutional Courts of other coiestiwhich know the constitutional com-
plaint procedure for violations of fundamental tgjfe.g. Germany and Spain) shows that it is
advisable to introduce a special screening proectluffilter out inadmissible or manifestly
ill-founded complaints and even to find a specigesited procedure to deal with obviously



well-founded complaints. However, it may perhapsbeisable to wait with the introduction
of such special screening procedures until a cepeactical experience has been acquired
with the actual significance of this constitutiosamplaint procedure in Azerbaijan.

It is sufficient that the constitutional complamust be submitted within three months after
the decision of the court of last instance. In &ddj it is unclear what is meant by ,explana-
tions and documents required for clarification loé tcircumstances of the case®. Such evi-
dence should be gathered by the Constitutional tCéiso, the Constitutional Court can and
should normally determine itself whether all otfegyal remedies have been exhausted.

Article 31: The screening procedure by the Secretariat amdppeal against its decisions do
not appear to be satisfactory. The Secretariatidhmt be entitled to check whether all ,re-
quirements of the present law* are complied with dnly whether the formal requirements
have been complied with. It is perhaps advisald¢ tiine Secretariat be given the duty to ad-
vise the complainant on how to correct his or f@nplaint. This would reduce the work of
the Chairman and the other judges when reviewiagctimplaints against the decision by the
Secretariat. The principle should be that compdaare not rejected immediately because of
formal mistakes.

Article 35: The difference between nos. 1 and 2 is not clear.

Article 36: It is perhaps wise to leave the question undechvbircumstances a petition can
be revoked open and subject to the jurisprudentieeoCourt.

Article 38: According to Article 130 (1) of the Constitutidhe Constitutional Court shall
consist of 9 judges. Article 38 (1) and (4) of traft provide that there shall be a Plenum and
two Chambers, each Chamber being composed of £guddnis raises two questions: May a
particular judge only be a member of one Chambenaf droth? And is it the intention of the
drafters that there is always at least one judgh®fConstitutional Court who not a member
of a Chamber? If so, this would mean that theretare classes of judges, a result which
would contradict the principle of equality of judge

Article 47: it should read ,andodies and individuals whose interests are aftebie such
petitions.

Article 48: This is a very liberal regulation of the statds,interested subjects”. They seem
to have a procedural status which is largely sintethat of the parties to the dispute them-
selves. This raises practical and theoreticaldliffies.

Chapter VIII : It is unusual that the Court should have the dotgonsider a case within cer-
tain specified time-limits (comp. Articles 69, 723, 75, 77). Experience in other countries
shows that the workload cannot always be addredsexhologically and in a timely fashion.
The Court may have so many cases to deal witheasdme time that it is impossible to keep
within the time limits. Perhaps it would be advikato include a clause such as ,shall, if pos-
sible, within 15 days consider ...“. It is, howevpossible to demand immediate action upon
certain particularly important and urgent petitiossich as the verification of information
concerning the complete inability of the Presidafrithe Azerbaijan Republic (Article 80).

Article 83: Why should the Constitutional Court not be endhte consider the disputes re-
garding actual circumstances of holding electiond ealculations of votes? According to
Article 88 of the Constitution this would seem ® iks most important task. Of course it can



call the help of others to gather the evidenceitndn refuse to gather evidence if, assuming
the complaint would be true, it would not have ajeththe result.

Article 86: The terminology and the translation is a bit emifig. It is assumed that ,resolu-
tion“ means ,decision (or judgment) on the meritghile rulings means ,decisions on admis-
sibility and other decisions*

Article 87: The ,resolution” is not the written document ifdelit the decision which has be-
en duly promulgated and which is embodied in tlwudnent. The rule that resolutions shall
be adopted by a majority of no less than 5 judges®metimes unnecessarily repeated in other
provisions.

Article 88: Perhaps the order of voting should be regulatedptetely (age or seniority).

Article 92: It is highly problematical that non-compliancetlwa decision of the Constitu-
tional Court should lead to criminal responsibilityis an elementary rule that criminal provi-
sions must be laid down and specified in a lawl(m crimen sine lege). It is certainly possi-
ble to authorize the executive to specify certanegally formulated criminal provisions. It is
not possible, however, to give such an authoripatithout any substantive guidelines, as it
is the case in the present draft. The problem etetion of judgments must be solved differ-
ently.

Article 93: (1) should read: ,shall enter into force aftegithpublicationfrom the date speci-
fied in the resolutions themselves*.

Article 95: This present formulation can give rise to misustindings. It is suggested to
read: ,No person or body is competent to providténaing interpretation of the resolutions of
the Constitutional Court.

Il Conclusion

The present draft still raises a number of techmpoablems. Given the detailed nature of the
draft and the multitude of possible policy optighe preceding comments have been limited
to certain important and some less important isstieis opinion does not claim to be a com-
prehensive evaluation of the draft law. It is sugjgd that the present draft is being reworked
with the participation of experienced practitionérsm the well-established Constitutional
Courts.



