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1. | have been asked to provide an opinion both onptiesent law and on the draft law of
Ukraine on the Public Prosecutor’s Office. In dosogl have merely examined texts. | have
no means of knowledge of how the law is observeaatactice. | have attempted to evaluate
the law in the light of the Committee of Ministed the Council of Europe’s
Recommendation Rec (2000) 19 on the role of théippbosecution in the criminal justice

system.

The present Law

2. The existing Law on the Public Prosecutor’s Off(t#he Law”) in Ukraine establishes a
very powerful institution. In effect it providesrfa Soviet-style “prokuratura”. Its functions
as described in Article 121 of the Constitutiontéd in 1996 are as follows: -

(i)
(ii)

(iii)

(iv)

Prosecution in court on behalf of the State;

Representation of the interests of a citizen ornth&f State in court in cases
determined by law;

Supervision of the observance of laws by bodiesdbaduct detective and search
activity, inquiry and pre-trial investigation;

Supervision of the observance of laws in the exeoubf judicial decisions in
criminal cases, and also in the application of otheasures of coercion related to
the restraint of personal liberty of citizens.

3. The 1996 Constitution also contains a transitigmavision in the following terms: -

“The procuracy continues to exercise, in accordamitle the laws in force, the
function of supervision over observance and apgtineof laws and the function
of preliminary investigation, until the laws regtifey the activity of state bodies
in regard to the control over the observance oflawe put into force, and until
the system of pre-trial investigation is formed atim® laws regulating its
operation are put into effect”. (Chapter XV, paja.9

It was intended, therefore, when the 1996 Conglituivas enacted, that the functions of
supervision over observance and application ofldies generally (apart from the cases
referred to in Article 121 (c) and (d) of the Conagton) and the function of preliminary
investigation would only remain with the procuraeythe short term. Since the Transitional
Provisions preserved the current procedures fasgrholding in custody and detention of
suspects and for examination and search of a cggbliace or other possessions for a five
year period (Chapter XV.13) it would seem that éhpewers were not intended to remain
with the procuracy for more than five years.

The present Law on the Public Prosecutor’s Offiaed from 1991 and has been amended

six times since, most recently in July 2001.

The procuracy is established by the Law as a umif@and centralised system, with

prosecutors at different levels in a hierarchicajamisation ultimately responsible to the
Prosecutor General. The entire system is “basettheprinciple of subordination of junior
public prosecutors to higher ones”. (Article 6 (he Prosecutor General is appointed and
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dismissed by the President with the consent ofRadiament. The term of office of the
Prosecutor General and other subordinate publisgoutors is five years. Article 7 of the
Law guarantees the independence of the prosecintorsinterference by the executive,
media and political organisations.

Despite the provisions guaranteeing the indeperedehthe prosecutors, the conditions of
tenure of public prosecutors do not give adequateantees for their independence. Article
5 of Recommendation Rec (2000) 19 provides thasqmators should have reasonable
conditions of tenure, and that disciplinary proéegsl should guarantee a fair and objective
evaluation and decision which should be subjedhdependent and impartial review. Not
only the Prosecutor General but also subordinatéigprosecutors have a term of office of
five years (Article 2). In the case of the ProsecuBGeneral this is a constitutional
requirement. All prosecutors can be reappointee: Slort term of office combined with
the possibility of reappointment at all levels umdmes independence. Since the
Prosecutor General is appointed to the office by Bresident upon consent of the
Parliament a Prosecutor General who wishes todggpmnted will be under pressure to act
in a manner which conforms to the wishes of bo#h Bmesident and Parliament. Under
Article 15(3) the Prosecutor General has the resipdity for appointments generally in
the Office of the Prosecutor General. He also daters the procedure for promotion and
dismissal.

The Law does not give adequate guarantees agdiestwtongful dismissal of the
Prosecutor General. Article 2 provides that thdi®@aent “can discredit the Prosecutor
General of Ukraine, which results in his dismissam the Office.” Certain grounds on
which this may be done are set out in Article 2these do not appear to be exhaustive and
in effect there seems to be no limitation on thei&aent's power to dismiss. The Law
does not appear to provide guarantees against tbegml dismissal of subordinate
prosecutors despite detailed provisions concerrotfter aspects of their terms and
conditions of service contained in Part IV of thet A

There is no independent check on the operatiomeaarthgement of the Public Prosecutor’s
Office. There is a Board established by Articlell# it consists of the Prosecutor General
and a number of senior prosecutors most of whonappeinted by him. Under Article 18
its powers are consultative only.

The procuracy has a considerable number of extemqgiwers which in modern democratic
systems one would expect to be exercisable by at cather than a prosecutor, or if
exercised by a prosecutor to be subject to thergigpen and control of a court. These
include the following: -

(i) The power to issue orders to all bodies or persdttsn the state, including an
order to appear before the prosecutor to presguiteations in relation to any
matter the subject of the prosecutor’s supervisiomvestigation. The prosecutor
has the power to order the militia to enforce saictorder (Article 8)

(i)  The power to examine applications and complaintsutibiolation of rights of
any individual or legal person and to issue a detigArticle 12). This decision
may now be appealed to a court as a result of #asidpn of the Constitutional
Court of Ukraine of 30.10.1997 No. %13 previously an appeal did not lie in all
cases.
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10.

11.

(i)  Powers to supervise the observance and applicafidaws. These supervisory
powers extend to the compliance of all acts issyedill organs, enterprises,
institutions, organisations and officials with tBenstitution and laws of Ukraine,
the observance of laws on human rights where thealtzes not provide any other
way to protect them, and laws concerning economit iaternational relations,
protection of the environment and customs law. i(hat19). The wide scope of
these powers would appear to be in contradiction pafagraph 12 of
Recommendation Rec (2000) 19 which provides thélipyrosecutors should
not interfere with the competence of the legisatwd the executive powers.

(iv)  In conducting supervision over the observance amlication of law the public
prosecutor has the right to enter the premisesiypktate organ, union of citizens,
enterprise, institution or organisation, irrespextiof its ownership. The
prosecutor can have access to all documents andriaigt including bank
documents, can demand that managers conduct chaedksspections, and can
summon officials and citizens and demand oral anittem explanations
concerning violations of the law. (Article 19).

(v) In conducting supervision the prosecutor can delimgunctions to eliminate
“obvious violations” of the law. (Article 19 (4)®)). These are subject to
immediate execution (Article 22) but can be appe#ibea higher prosecutor or to
a court.

(vi)  In conducting supervision the prosecutor can laglgeotest against an act which
contradicts the law. This protest has the effecteaihinating the validity of the
act. If the protest is rejected the prosecutoraggply to court and the introduction
of such an application (not a ruling on it by tleut) terminates the validity of
the act (Article 21). Protests can be lodged agaiots of the executive and its
officials, enterprises, institutions, organisaticersd public unions. (Article 19

(1)(bis)).

(vii)  Certain senior prosecutors can issue warrantshidetention and expulsion of
foreign nationals and stateless persons (Article 27

(viii)  The prosecutor also has powers of supervision theepbbservance of laws in the
course of enforcement of judgments in criminal sased in the course of
application of other compulsory measures imposed lourt. The prosecutor
can, amongst other powers, study documents thagrimdletention, arrest, or
conviction, and is obliged to release persons dethillegally (Article 44). The
provisions appear to give scope to the prosecuteffect to set aside the decision
of a court in a criminal matter.

Article 36 of the Law confers on the public prosiecs the right to represent the interests of
the citizens or the State in court. The basis lfigg, in relation to citizens, is said to be the
inability of citizens to do so themselves becaugehgsical of financial conditions or other
well-founded reasons. On foot of this the prosecappears to have a right to participate in
any legal proceedings where such an interest adgesto apply to court where necessary
and appeal court decisions.

It is, of course, essential that any legal systas d mechanism to protect the interests of
the state, public interests and the interests ofgpes under a disability such as minors or
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persons with a mental disability. However, Artié appears to go well beyond this
insofar as these powers can apparently be exerasetbehalf of individuals whose
disabilities relate to physical or financial comaolits. As the Venice Commission
commented in its opinion on the Draft Constitutioh Ukraine adopted on 17-18 May
1996:

“It is recommended that this representation shaadimited to cases where the
public interest is involved and where there is woflict with the fundamental

rights and freedoms of the individual. It is upthe individual himself to decide

whether to ask for State assistance or not.”

12. The existing Law provides, in Article 9, that theo&ecutor General and his deputies are
entitled to participate at the sessions of thei&adnt and its organs, in the Cabinet of
Ministers, on boards of the ministries and otheticg bodies of the executive. By virtue of
Article 42 they are obliged to participate in sessiof the Plenary Supreme Court and the
Plenary Arbitration Court of Ukraine. Likewise lesgnior prosecutors participate in
councils at local government level and in sessafnwesidia of regional and local courts.

13. The Public Prosecutor is thereby established @&néos level in the legislative, executive,
and judicial branches of government. This appearbd an infringement of European
standards in relation to the separation of powerparticular, these arrangements are not
consistent with Recommendation Rec (2000) 19, papigl7 of which provides that states
should guarantee that a person cannot at the samee pgerform duties as a public
prosecutor and as a court judge.

14. The relationship between the executive generally #ne procuracy also appears to be
extremely problematic. While in principle it is @iisle within a democratic system to have
public prosecution subordinate to the executiveyertbeless where this is the case
adequate safeguards must be in place to ensureathgparency of any exercise by the
Government of prosecution powers. Paragraph 13sebRmendation Rec (2000)"1$ets

! paragraphs 13 and 14 of Recommendation Rec (A@&)e as follows:
13. Where the public prosecution is part or subati to the government, states should take effectigasures to
guarantee that:
a. the nature and scope of the powers of the govenhmvith respect to the public prosecution arehdistaed by
law;
b. government exercises its powers in a transpareyt and in accordance with international treatiestjonal
legislation and general principles of law;
c. where government gives instructions of a geneaitiine, such instructions must be in writing andligbled in an
adequate way;
d. where the government has the power to give instms to prosecute a specific case, such instnustioust carry
with them adequate guarantees that transparencyequity are respected in accordance with natioaal lthe
government being under a duty, for example:
— to seek prior written advice from either the cetept public prosecutor or the body that is cagyout
the public prosecution:
- duly to explain its written instructions, espdigiavhen they deviate from the public prosecut@dttices
and to transmit them through the hierarchical cleésin
- to see to it that, before the trial, the adviod ¢he instructions become part of the file so thatother
parties may take cognizance of it and make comment:
e. public prosecutors remain free to submit to tharcany legal arguments of their choice, even wiikey are
under a duty to reflect in writing the instructiaregseived:
f. instructions not to prosecute in a specific casmukl in principle be prohibited. Should that netthe case, such
instructions must remain exceptional and be subjenbt only to the requirements indicated in paplsd. ande.
above but also to an appropriate specific contith & view in particular to guaranteeing transpayen
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15.

16.

17.

18.

out certain conditions which should be met wheis iththe case. Paragraph 14 deals with
the situation where the prosecution is independéhe Government. It is not, however,
clear that the conditions of either paragraph agé m

In particular, the Prosecutor General’s participaiin meetings of the Cabinet of Ministers
of Ukraine combined with his power to issue instits to more junior prosecutors leads
to a situation which is neither transparent nat dear that the prosecutor is acting in an
independent way, notwithstanding the guaranteesther independence of the Public
Prosecutor’s Office contained in Article 7 of thaw

Article 7, while seeking to protect the independencof the prosecutor, prohibits

“interference” by the media with his functions. $hiunless suitably qualified, could

potentially be used to justify restrictions on tineedom of the press to investigate and
report the activities of the procuracy.

Participation by the public prosecutors in meetinfidegislative bodies also seems to be
open to objection in principle and to be inconsisteith paragraph 12 of Recommendation
Rec (2000) 19, which provides that public proseutshould not interfere with the
competence of the legislative and executive powers.

In summary, the existing Law on the Prosecutor GdiseOffice seems to me to be open to
criticism on the following grounds: -

(i) The law centralises too much executive power inhidweds of one institution and
even, because of the hierarchical organisatioh@ptrocuracy, in one individual,
the Public Prosecutor of Ukraine.

(i)  The law infringes the principle of the separatidnpowers. The prosecutor’s
powers appear to be closely intertwined with thevgrs of the judicial, executive
and legislative branch.

(i)  The law appears, in some respects, to confer poaerthe procuracy which
ought more appropriately to be exercised by thecjaldbranch and even in some
cases enables the procuracy to set aside judetdidns.

(iv)  The relationship between the prosecutor and theutxe is not transparent nor is
it clear that the prosecutor is independent ofetkecutive.

(v)  The conditions of tenure of prosecutors do not ghem appropriate guarantees
of independence of the executive and legislatiaaties of government.

(vi)  The power to represent the citizens’ interesteaswidely drawn.

(vii)  Article 7 represents a potential threat to presesdom.

14. In countries where the public prosecution dependent of the government, the state should effieetive
measures to guarantee that the nature and the stdpe independence of the public prosecutiorstaldished by

law.
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The new draft law

19.

20.

21.

Amendments to the Law on the Public Prosecutore(faft Law”) have been introduced
in the Parliament. | have been furnished with gormal translation into English. While
the text of the translation reads reasonably welluatil Article 44, the translation into
English from Article 45 on is difficult to follow rad even incomprehensible in places.
These later provisions cover a number of importaatters, including the supervisory
function of the prosecutor. It is therefore impb8sito comment on these provisions in any
detail.

By way of general comment, the most obvious featdirie Draft Law is that it continues
to centralise a great deal of power in the hande@Public Prosecutor’s Office which will,
under the draft law, continue to be a Soviet-stijeokuratura”. Despite the express
intention of Chapter XV of the 1996 Constitutiorattihe functions of general supervision
and preliminary investigation were to remain witle procuracy only on a transitional basis
these functions remain with the Public Prosecut@ffice. (Article 1). The draft law
cannot, therefore, be regarded as a fundamentahnef

There are a number of aspects of the Draft Law wihgpresent an improvement on the
existing position from the viewpoint of conformitf the law to European norms. These
relate principally to the independence of the prasar. Unfortunately, in the absence of a
real attempt to disentangle the prosecutor’s pofera those of the judicial and executive
branches these changes would in themselves nossedg improve the situation and
indeed could tend to strengthen an institution Whgcalready too powerful. The positive
features are as follows: -

(i)  Article 4 expressly provides that organs of thelleuBrosecutor’s Office exercise
their authority independently of other state organsl of public and political
organisations and movements, and act publicly. kimg of interference by,
amongst others, public authorities, media, politigarties and public unions is
prohibited by Article 6. | will, however, return tihe reference to “the media”
below in paragraph 21. (x). This provision goestorprovide that the public
prosecutor adopts decisions “independently andviddally on the basis of law
and own convictions proceeding from the principfeequality of all persons
before the law”. While a higher prosecutor can demnand proceed with the
examination of any case under consideration oft@mslinate, Article 6 provides
that he cannot force him to act contrary to his aeaw. Article 30 provides that
“nobody has the right to force the public prosecwotake in a case an attitude
contrary to law, his legal conscience and persbakéf”.

(i)  The public prosecutor cannot be called to crimiredponsibility or arrested
without the permit of the Prosecutor General. @eti6). However, while some
protection of the prosecutor from arbitrary or abesprocess emanating from
another organ such as the police might be desjrabd@uld be preferable if any
limitation on the power to commence criminal pracagainst a prosecutor was
subject only to judicial control. The draft alsopeaprs to give a complete
immunity to the Prosecutor General.

(i) Article 16 provides that the Prosecutor General lmamlismissed onlgt his own
request, because of his health condition, whichtbdse confirmed by a medical
certificate, or entry into force of a verdict ofilgyt This represents a substantial
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(iv)

v)

(vi)

(vii)

advance on the present law in terms of guarantetiegProsecutor General’s
independence. No mechanism is, however, providedietermine the choice of
medical examiner or to settle disputes over hisicaédondition.

Under Article 17 the Parliament can also require tProsecutor General's
resignation by passing a vote of no confidence. groeinds for this are specified
and are presumably intended to be exhaustive, wgthohis is not clear in the
English text. They are termination of his citizeipstor departure abroad
permanently, or a guilty verdict, or terminationaotriminal investigation due to
“non-justifying circumstances”. | am not sure whas latter term means.

The grounds on which other public prosecutors @dibmissed is set out for the
first time (Article 22). Assuming the grounds améended to be exhaustive, which
is not clear, they appear to be in order exceptgimund (5) “as a result of
examination” which | take it means the prosecusressubject to being examined
as to their legal knowledge or competence. Thiddcbe open to abuse. There is
still no provision for independent review of disgass.

While the Boards continue to operate as beforeyidd®ce Council is established
which can make recommendations and other proposgésding improvement of
organisation as well as legislation (Article 27hiS represents a limited advance
in the direction of providing some independent actability of the Office of the
Public Prosecutor.

There has been some clarification as to the cirtamees in which the public
prosecutor may represent the interests of citiféreslaw begins by speaking of
protection of “juveniles, disabled persons and vilials with limited
capabilities, as well as disappeared, socially exdhle persons, where these
interests are not being protected” (Article 34).

22. However, despite these generally positive mattersst of the other elements of the
existing law which are referred to in the earliartpof this opinion remain. In particular |
note the following aspects of the draft law: -

(i)

(ii)

(i)

(iv)

The principle of unity and centralisation of thebkei Prosecutor’s Office remains
(Article 4) and all other public prosecutors remaibordinate to the Prosecutor
General (Article 15).

The term of office of the Prosecutor General i ttie years (Article 15) and he
can be reappointed. It is not clear to me whatadw rihe term of office of
subordinate prosecutors.

The Prosecutor General continues to appoint anaisésthe most important of
the other prosecutors and to determine the rulpicaple to all prosecutors in
respect of their appointment and promotion (Artith).

The public prosecutors continue to participate amliBment, its committees and
commissions, the Cabinet of Ministers, local goweent authorities, and courts
(including the Supreme Court) (Article 9).



(v)

(vi)

(vii)

(viii)

(ix)

x)
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The public prosecutors retain an involvement in tbgislative process. The
legislature must examine the Prosecutor Generedggsals (Article 11).

The prosecutor retains a number of powers of arargpmply judicial nature,
including the power to issue orders of a bindingrekter addressed to all natural
or legal persons (Article 5) and the power to reguaill citizens to appear before
him and present explanations, which can be enfobgetbrce if necessary. He
can terminate the enforcement of a judgment, ruingesolution of a court for a
period of three months (which puts him in a supeposition to the court)
(Articles 33 and 37, which appear to be a duplacatf the same provisions). He
can demand various materials, documents, and sefam a wide range of
bodies, not all of them organs of the state, sumwidicials and citizens and
require them to give written and oral explanati@sut violations of rights
(Article 36).

The public prosecutor retains the power of supami®ver organs conducting
searches, inquiries and pre-trial investigation.isTincludes the power to
terminate “illegal” resolutions of a court authamig searches: Article 39(9).

The prosecutor retains a power to supervise obseevaf the laws in the course
of enforcement of criminal cases (Articles 45-46)l mbservance of laws relating
to restriction of personal freedom (Articles 48-48)d over the observance and
application of laws generally (Articles 50-58). Tlranslation into English of
much of these Articles is unfortunately virtuallpcomprehensible but the
Articles in question appear to contain sweepinggrawsee, for example, Article
51).

The public prosecutor retains the power to detathexpel non-nationals (Article
49).

Article 6, while seeking to protect the prosecigdridependence, prohibits “any
kind of interference” of the media in the activibf the Public Prosecutor’s
Office. This continues the provisions of Articleo? the existing Law and could
be used to justify interfering with press freedom ihvestigate and report.
Similarly, the reference to political parties angbfic unions in the provision,
unless carefully drafted, have the potential taiged to stifle dissent and debate.

23. In summary | have the following conclusions on Eaft Law:-

(i)

(ii)

(i)

Despite some positive features, the Draft Law cénbe regarded as a
fundamental reform of the existing procuracy.

The Draft Law continues to centralise too much powe the hands of the
procuracy and the Prosecutor General, and in pdatihas failed to divest the
procuracy of functions intended only to be transidl.

The Draft Law continues to infringe the principlietioe separation of powers. The
prosecutor's powers remain entwined with thosehef éxecutive and judicial
branches in particular.
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(iv)

v)

(vi)

(vii)

-10 -

The Draft Law appears to confer powers on the pamguwhich would more
appropriately be exercised by the judicial branch.

The relationship between the prosecutor and theutixe remains entangled and
is neither transparent nor can the prosecutor parded as independent of the
executive.

Despite improvements in the rules relating to #eute of prosecutors generally
the length of tenure of the Prosecutor Generata@hiith the possibility for him
or her to seek re-appointment infringes the inddpane of the Prosecutor
General. In addition the proposed immunity frommgnal process of the public
prosecutor gives rise to problems.

The provisions of Article 6 represent a potentiméat to press freedom.



