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I ntroduction

On 8 November 2001 the Standing Committee of thilaReentary Assembly, acting
on behalf of the Assembly, adopted Resolution {28&1) inviting the Venice Commissibn:

i. to set up a working group, comprising represg¢ines of the Parliamentary
Assembly, the CLRAE and possibly other organisatwith experience in the matter,
with the aim of discussing electoral issues ongular basis;

ii. to devise a code of practice in electoral reegtwhich might draw, inter alia, on
the guidelines set out in the appendix to the exgilary memorandum of the report
on which this resolution is based (Doc. 9267),th@ understanding that this code
should include rules both on the run-up to the @ec the elections themselves and
on the period immediately following the vote;

iii. as far as its resources allow, to compileist lof the underlying principles of
European electoral systems by co-ordinating, statdidang and developing current
and planned surveys and activities. In the medterm, the data collected on
European elections should be entered into a da@basd analysed and disseminated
by a specialised unit.

The following guidelines are a concrete responsetite three aspects of this
resolution. They were adopted by the CouncilCiemocratic Elections — the joint working
group provided for by the Parliamentary Assemblsoiation — at its second meeting (3 July
2002) and subsequently by the Venice Commissiits &t Session (5-6 July 2002); they
are based on the underlying principles of Europaictoral heritage; lastly and above all,
they constitute the core of a code of good pradticdectoral matters.

The explanatory report explains the principlesfseth in the guidelines, defining and
clarifying them and, where necessary, includingoreamendations on points of detail.

As requested in the Parliamentary Assembly’s te&wni, this document is based on
the guidelines appended to the explanatory memarmando the report on which the
Assembly resolution was based (Doc. 9267). #Hlss® based on the work of the Venice
Commission in the electoral field, as summariseDacument CDL (2002) 7.

!ltem 6; see Doc. 926 Report by the Political Affairs Committee; Rapearr: Mr Clerfayt.
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GUIDELINES ON ELECTIONS

adopted by the Venice Commission
at its 51st Plenary Session
(Venice, 5-6 July 2002)

Principles of Europe's electoral heritage

The five principles underlying Europe's electoratitage areuniversal, equal, free, secret
and direct suffragel-urthermore, elections must be held at regul@rvads.

1.

a.

Universal suffrage

Universal suffrage means in principle that alinlan beings have the right to vote and

to stand for election. This right may, however, andeed should, be subject to certain
conditions:

aa. Age

bb.

CC.

i. The right to vote and to be elected must beexstilip a minimum age.

ii. The right to vote must be acquired, at thedgtat the age of majority.

iii. The right to stand for election should prefelsabe acquired at the same age as the
right to vote and in any case not later than the afy25, except where there are
specific qualifying ages for certain offices (emember of the upper house of
parliament, Head of State).

Nationality

i. A nationality requirement may apply.

ii. However, it would be advisable for foreignexs be allowed to vote in local
elections after a certain period of residence.

Residence

i. A residence requirement may be imposed.

ii. Residence in this case means habitual residence

iii. A length of residence requirement may be inggbsn nationals solely for local or
regional elections.

iv. The requisite period of residence should nateexi six months; a longer period
may be required only to protect national minorities

v. the right to vote and to be elected may be @sxbto citizens residing abroad.

dd. Deprivation of the right to vote and to becttd

i. Provision may be made for depriving individuaistheir right to vote and to be
elected, but only subject to the following cumuwatconditions:

ii. It must be provided for by law.

iii. The proportionality principle must be obseryedonditions for depriving
individuals of the right to stand for election méye less strict than for
disenfranchising them.

iv. The deprivation must be based on mental indpac a criminal conviction for a
serious offence.
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v. Furthermore, the withdrawal of political righds finding of mental incapacity may
only be imposed by express decision of a courawf |

b. Electoral registers
Fulfilment of the following criteria is essentildlectoral registers are to be reliable:
i. Electoral registers must be permanent.
ii. There must be regular up-dates, at least onoeea. Where voters are not
registered automatically, registration must be jpds®ver a relatively long period.
iii. Electoral registers must be published.
iv. There should be an administrative procedurebject to judicial control - or a
judicial procedure, allowing for the registratiohtbe voter who was not registered,;
the registration should not take place at the pgltitation on election day.
v. A similar procedure should allow the voter toednancorrect inscriptions amended.
vi. A supplementary register may be a means ohgivhe vote to persons who have
moved or reached statutory voting age since finalipation of the register.

C. Submission of candidatures
I. The presentation of individual candidates otslief candidates may be made
conditional on the collection of a minimum numbésignatures.
ii. The law should not require collection of thgrgtures of more than 1% of voters
in the constituency concerned.
ili. Checking of signatures must be governed byrckiles, particularly concerning
deadlines.
iv. The checking process must in principle covéisgnatures; however, once it has
been established beyond doubt that the requisitabau of signatures has been
collected, the remaining signatures need not bekeltke
v. Validation of signatures must be completed lgystart of the election campaign.
vi. If a deposit is required, it must be refundati@uld the candidate or party exceed
a certain score; the sum and the score requesbedtisiot be excessive.

2. Equal suffrage

This entails:

a. Equal voting rightseach voter has in principle one vote; where tleeteral system
provides voters with more than one vote, each Jmsrthe same number of votes.

b. Equal voting powerseats must be evenly distributed between thetitogiscies.

i. This must at least apply to elections to loweuses of parliament and regional and
local elections:

ii. It entails a clear and balanced distributionsefats among constituencies on the
basis of one of the following allocation criteripopulation, number of resident
nationals (including minors), number of registevetkers, and possibly the number of
people actually voting. An appropriate combinatioh these criteria may be
envisaged.

iii. The geographical criterion and administrativer possibly even historical,
boundaries may be taken into consideration.
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iv. The permissible departure from the norm shatbe more than 10%, and should
certainly not exceed 15% except in special circamsts (protection of a

concentrated minority, sparsely populated admitiste entity).

v. In order to guarantee equal voting power, tisgrithution of seats must be reviewed
at least every ten years, preferably outside elegieriods.

vi. With multi-member constituencies, seats shopigferably be redistributed

without redefining constituency boundaries, whittowdd, where possible, coincide
with administrative boundaries.

vii. When constituency boundaries are redefinedhiciw they must be in a single-

member system — it must be done:

- impartially;

- without detriment to national minorities;

- taking account of the opinion of a committee, n&gjority of whose members are
independent; this committee should preferably idela geographer, a sociologist
and a balanced representation of the parties &mecessary, representatives of
national minorities.

Equality of opportunity

aa. Equality of opportunity must be guaranteed darties and candidates alike. This
entails a neutral attitude by state authoritieqarticular with regard to:

I. the election campaign;

ii. coverage by the media, in particular by the lmlyp owned media;

iii. public funding of parties and campaigns.

bb. Depending on the subject matter, equality magthct or proportional. If it is strict,
political parties are treated on an equal footimgsipective of their current parliamentary
strength or support among the electorate. If prigportional, political parties must be
treated according to the results achieved in thetieins. Equality of opportunity applies
in particular to radio and television air-time, fallunds and other forms of backing.

cc. In conformity with freedom of expression, legabvision should be made to ensure
that there is a minimum access to privately ownediavisual media, with regard to the
election campaign and to advertising, for all ggpants in elections.

dd. Political party, candidates and election cagmp&iinding must be transparent.

ee. The principle of equality of opportunity can,dertain cases, lead to a limitation of
political party spending, especially on advertising

Representation of national minorities

aa. Parties representing national minorities megtdrmitted.

bb. Special rules guaranteeing national minoritieserved seats or providing for
exceptions to the normal seat allocation criterta parties representing national
minorities (for instance, exemption from a quorusguirement) do not in principle run
counter to equal suffrage.
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cc. Neither candidates nor voters must find theweselobliged to reveal their
membership of a national minority.

e. Equal representation of the sexes

Legal rules requiring a minimum percentage of pessof each gender among candidates
should not be considered as contrary to the pri@cgé equal suffrage if they have a
constitutional basis.

3. Free suffrage

a. Freedom of voters to form an opinion

aa. State authorities must observe their duty ofrabty. In particular, this concerns:
i. media;
ii. billposting;
iii. the right to demonstrate;
iv. funding of parties and candidates.

bb. The public authorities have a number of pasitbligations; inter alia, they must:
i. submit the candidatures received to the elettora
ii. enable voters to know the lists and candidatesiding for election, for example
through appropriate posting.
iii. The above information must also be availabiethe languages of the national
minorities.

cc. Sanctions must be imposed in the case of besashduty of neutrality and voters'
freedom to form an opinion.

b. Freedom of voters to express their wishes atidratm combat electoral fraud

i. Voting procedures must be simple.

ii. Voters should always have the possibility oftiig in a polling station. Other
means of voting are acceptable under the followimgditions:

iii. Postal voting should be allowed only where tiestal service is safe and reliable;
the right to vote using postal votes may be couffittepeople who are in hospital or
imprisoned or to persons with reduced mobility @retectors residing abroad; fraud
and intimidation must not be possible.

iv. Electronic voting should be used only if itsafe and reliable; in particular, voters
should be able to obtain a confirmation of theitesoand to correct them, if
necessary, respecting secret suffrage; the sysieshbm transparent.

v. Very strict rules must apply to voting by proxite number of proxies a single
voter may hold must be limited.

vi. Mobile ballot boxes should only be allowed undéict conditions, avoiding all
risks of fraud.

vii. Two criteria should be at least used to assessaccuracy of the outcome of the
ballot: the number of votes cast and the numberotihg slips placed in the ballot
box.

viii. Voting slips must not be tampered with or ked in any way by polling station
officials.
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ix. Unused voting slips must never leave the pglbmation.

x. Polling stations must include representativesaohumber of parties, and the
presence of observers appointed by the candidatess Ine permitted during voting
and counting.

xi. Military personnel should vote at their placé residence whenever possible.
Otherwise, it is advisable that they be registécedote at the polling station nearest
to their duty station.

xii. Counting should preferably take place in pailistations.

xiii. Counting must be transparent. Observers, waids' representatives and the
media must be allowed to be present. These pempmss also have access to the
records.

xiv. Results must be transmitted to the higherll@avan open manner.

xv. The state must punish any kind of electoraldra

4, Secret suffrage

a. For the voter, secrecy of voting is not onlyightr but also a duty, non-compliance with
which must be punishable by disqualification of &ajlot paper whose content is disclosed.

b. Voting must be individual. Family voting and aother form of control by one voter over
the vote of another must be prohibited.

c. The list of persons actually voting should netpublished.
d. The violation of secret suffrage should be saned.

5. Direct suffrage

The following must be elected by direct suffrage:
i. at least one chamber of the national parliament;
ii. sub-national legislative bodies;
iii. local councils.

6. Frequency of elections

Elections must be held at regular intervals; aslagjive assembly’s term of office must not
exceed five years.

7. Electoral system

Within the respect of the above-mentioned prinaipény electoral system may be chosen.
Il. Conditions for implementing these principles

1. Respect for fundamental rights

a. Democratic elections are not possible withospeet for human rights, in particular
freedom of expression and of the press, freedoairafilation inside the country, freedom of
assembly and freedom of association for politicappses, including the creation of political
parties.
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b. Restrictions of these freedoms must have a basigw, be in the public interest and
comply with the principle of proportionality.

2.

Reqgulatory levels and stability of electoral law

a. Apart from technical and detail rules — whichynize included in regulations of the
executive —, rules of electoral law must have asti¢he rank of a statute.

b. The fundamental elements of electoral law, imtipaar the electoral system proper,
membership of electoral commissions and the drawfrgpnstituency boundaries, should not
be open to amendment less than one year befordeation, or should be written in the

constitution or at a level higher than ordinary law

3.

a.

Procedural guarantees

Electoral commissions

aa. An impartial body must be in charge of applyahectoral law.

bb. Where there is no longstanding tradition of mwstrative authorities' independence
from those holding political power, independentpartial electoral commissions must be
set up at all levels, from the national level tdlipg station level.

cc. The central electoral commission must be peemiain nature.

dd. It should include:
i. at least one member of the judiciary;
ii. representatives of parties already in parlialm@nhaving scored at least a given
percentage of the vote; these persons must bdigdah electoral matters.
It may include:
iii. a representative of the Ministry of the Intanmi
iv. representatives of national minorities.

ee. Political parties must be equally representedlectoral commissions or must be able
to observe the work of the impartial body. Equalitay be construed strictly or on a
proportional basis (see point 1.2.c.bb).

ff. The bodies appointing members of electoral cassians must not be free to dismiss
them at will.

09. Members of electoral commissions must recdiedsrd training.

hh. It is desirable that electoral commissions t¢eisions by a qualified majority or by
consensus.

Observation of elections

aa. Both national and international observers shdwe given the widest possible
opportunity to participate in an election obsematexercise.
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bb. Observation must not be confined to electioy dself, but must include the

registration period of candidates and, if necessaielectors, as well as the electoral
campaign. It must make it possible to determinethéreirregularities occurred before,
during or after the elections. It must always besiae during vote counting.

cc. The places where observers are not entitldzk tpresent should be clearly specified
by law.

dd. Observation should cover the respect by theasities of their duty of neutrality.

An effective system of appeal

aa. The appeal body in electoral matters shoul@ither an electoral commission or a
court. For elections to Parliament, an appeal tdidPaent may be provided for in first
instance. In any case, final appeal to a court ineigtossible.

bb. The procedure must be simple and devoid of dtism, in particular concerning the
admissibility of appeals.

cc. The appeal procedure and, in particular, tiveep® and responsibilities of the various
bodies should be clearly regulated by law, so as/ted conflicts of jurisdiction (whether
positive or negative). Neither the appellants ther authorities should be able to choose
the appeal body.

dd. The appeal body must have authority in paiicolver such matters as the right to
vote — including electoral registers — and eligipilthe validity of candidatures, proper
observance of election campaign rules and the meaaf the elections.

ee. The appeal body must have authority to anegtiehs where irregularities may have
affected the outcome. It must be possible to atiraientire election or merely the results
for one constituency or one polling station. le #vent of annulment, a new election
must be called in the area concerned.

ff. All candidates and all voters registered in tomstituency concerned must be entitled
to appeal. A reasonable quorum may be imposedpipeals by voters on the results of
elections.

gg. Time-limits for lodging and deciding appealssinbe short (three to five days for
each at first instance).

hh. The applicant’s right to a hearing involvinglbparties must be protected.

ii. Where the appeal body is a higher electoral massion, it must be ablex officioto
rectify or set aside decisions taken by lower elettcommissions.
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EXPLANATORY REPORT

General remarks

Alongside human rights and the rule of law, deraogris one of the three pillars of
the European constitutional heritage, as well athefCouncil of Europe. Democracy is
inconceivable without elections held in accordamdth certain principles that lend them
their democratic status.

These principles represent a specific aspect efEhiropean constitutional heritage
that can legitimately be termed the “European elattheritage”. This heritage comprises
two aspects, the first, the hard core, being thestitutional principles of electoral law such
as universal, equal, free, secret and direct syéfrand the second the principle that truly
democratic elections can only be held if certaisibaonditions of a democratic state based
on the rule of law, such as fundamental rightsbibkta of electoral law and effective
procedural guarantees, are met. The text whibbmie — like the foregoing guidelines — is
therefore in two parts, the first covering the diion and practical implications of the
principles of the European electoral heritage &edsecond the conditions necessary for their
application.

l. The underlying principles of Europe’s electoralheritage

Introduction: the principles and their legal basis

If elections are to comply with the common priegof the European constitutional
heritage, which form the basis of any genuinely deratic society, they must observe five
fundamental rulessuffragemust beuniversal, equal, free, secret and direckurthermore,
elections must be helderiodically. All these principles together constitute thedpean
electoral heritage.

Although all these principles are conventionahature, their implementation raises a
number of questions that call for close scrutinyWe would do well to identify the “hard
core” of these principles, which must be scrupulpusspected by all European states.

The hard core of the European electoral heritamgsists mainly of international
rules. The relevant universal rule is Article(®% of the International Covenant on Civil and
Political Rights, which expressly provides for afl these principles except direct suffrage,
although the latter is implied. The common European rule is Article 3 of the iiddal
Protocol to the European Convention on Human Rjghtsch explicitly provides for the
right to periodical elections by free and secrdfrage? the other principles have also been
recognised in human rights case fawThe right to direct elections has also been tidthby

%See Article 21 of the Universal Declaration of HumRights.

3Article 3, Right to free elections: “The High Coatting Parties undertake to hold free electionsestsonable
intervals by secret ballot, under conditions whigifi ensure the free expression of the opinionhef people in
the choice of the legislature”.

“Where universality is concerned, cf. ECHR No. 9267judgment in Mathieu-Mohin and Clerfayt vs. Barig,

2 March 1997, Series A vol. 113, p. 23; judgmer®itonas and others vs. Greece, 1 July 1997, NG4181,
19376/92; 19379/92, 28208/95 and 27755/95, Coltbctadgments and Decisions, 1997-1V, p. 1233; re.
equality, cf. aforementioned judgment of MathieuaMiand Clerfayt, p. 23.
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the Strasbourg Court, at least implicitly.However, the constitutional principles common to
the whole continent do not figure only in the imi&@ional texts: on the contrary, they are
often mentioned in more detail in the national ¢iomsons® Where the legislation and
practice of different countries converge, the contd the principles can be more accurately
pinpointed.

1. Universal suffrage

Universal suffrage covers both active (the righvdte) and passive electoral rights
(the right to stand for election). The right tdaer@nd stand for election may be subject to a
number of conditions, all of which are given beloWhe most usual amgeandnationality.

There must be a minimum age for the right to voteé the right to stand for election;
however, attainment of the age of majority, emgilnot only rights but also obligations of a
civil nature, must at least confer the right toevotA higher age may be laid down for the
right to stand for election but, save where theeespecific qualifying ages for certain offices
(senator, head of state), this should not be niane 25.

Most countries’ legislations lay down mationality requirement. However, a
tendency is emerging to grant local political riglid long-standing foreign residents, in
accordance with the Council of Europe Conventiontlom Participation of Foreigners in
Public Life at Local Level. It is accordingly recommended that the righvtde in local
elections be granted after a certain period ofdersie. Furthermore, under the European
integration process European citizens have beentegtathe right to vote and stand for
election in municipal and European Parliament @est in their EU member state of
residencé. The nationality criterion can, moreover, sometntause problems if a state
withholds citizenship from persons who have beetilesk in its territory for several
generations, for instance on linguistic grounds. Furthermore, under the European
Convention on Nationalifypersons holding dual nationality must have theesafectoral
rights as other national§.

Thirdly, the right to vote and/or the right to lafor election may be subject to
residencerequirements! residence in this case meaning habitual residen¥éhere local
and regional elections are concerned, the residergpgrement is not incompatibée priori
with the principle of universal suffrage, if thesidgence period specified does not exceed a
few months; any longer period is acceptable only pimtect national minoritie¥.
Conversely, quite a few states grant their nat®hwing abroad the right to vote, and even to
be elected. This practice can lead to abusernmesgpecial cases, e.g. where nationality is
granted on an ethnic basis. Registration could talleee where a voter has his or her

*ECHR No. 24833/94, judgment in Matthews vs. theddriKingdom, 18 February 1999, Collected Judgments
and Decisions 1999-I, para. 64.

®E.g. Article 38.1 of the German Constitution, Ae& 68.1 and 69.2 of the Spanish Constitution artitla
59.1 of the Romanian Constitution.

"ETS 144.

8Article 19 of the Treaty establishing the Europ€ommunity.

ETS 166, Article 17.

%The ECHR does not go so far: Eur. Comm. HR No. 2885 judgment 25.11.96 Ganchev vs. Bulgaria, DR
87, p. 130.

YSee most recently ECHR No. 31891/96, judgmentd,.Blitbe vs. Liechtenstein.

2See Eur. Comm. HR No. 23450/94, judgment 15.9.8lBcEo and Garofalo vs. ltaly (re. Trentino-Alto
Adige).
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secondary residence, if he or she resides thetgarbgand it appears, for example, on local
tax payments; the voter must not then of courseepestered where he or she has his or her
principal residence.

The freedom of movement of citizens within the doyntogether with their right to
return at any time is one of the fundamental rigtesessary for truly democratic electidhs.
If persons, in exceptional cases, have been displamainst their will, they should,
provisionally, have the possibility of being coresied as resident at their former place of
residence.

Lastly, provision may be made folausessuspending political rights Such clauses
must, however, comply with the usual conditions amahich fundamental rights may be
restricted; in other words, they mdét:

- be provided for by law;
- observe the principle of proportionality;
- be based on mental incapacity or a criminal corouctor a serious offence.

Furthermore, the withdrawal of political rights mayly be imposed by express
decision of a court of law. However, in the eveftwithdrawal on grounds of mental
incapacity, such express decision may concernnitepacity and entaipso juredeprivation
of civic rights.

The conditions for depriving individuals of the ligo stand for election may be less
strict than for disenfranchising them, as the hr@df a public office is in issue and it may be
legitimate to debar persons whose activities irhsat office would violate a greater public
interest.

The proper maintenance @fectoral registersis vital in guaranteeing universal
suffrage. However, it is acceptable for voters tmtbe included automatically on the
registers, but only at their request. In practalectoral registers are often discovered to be
inaccurate, which leads to disputes. Lack of eepee on the part of the authorities,
population shifts and the fact that few citizenshieo to check the electoral registers when
they are presented for inspection make it diffitalicompile these registers. A number of
conditions must be met if the registers are toetialsle:

i. There must be permanent electoral registers.

il. There must be regular updates, at least ongeaa, so that municipal (local)
authorities get into the habit of performing theieas tasks involved in updating at
the same time every year. Where registrationoténs is not automatic, a fairly long
time-period must be allowed for such registration.

iii. The electoral registers must be published.

iv. The final update should be sent to a higheharity under the supervision of
the impartial body responsible for the applicatdnhe electoral law.

3 See Chapter 1.1 below.
14 See e.g. ECHR No. 26772/95, judgment in Labitétaly, 6 April 2002, paras. 201 ff.
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V. A supplementary register can enable persons hdwe changed address or
reached the statutory voting age since the firgikter was published, to vote.

Vi. There should be an administrative procedurabjest to judicial control — or a
judicial procedure enabling electors not on theasteg to have their names included.
In some countries, the closing date for entry @ sbpplementary register may be, for
example, 15 days before the election or electionitlf. The latter case, whilst
admirably broad-minded, relies on decisions mada bgurt obliged to sit on polling
day, and is thus ill-suited to the organisatioregas on which democracies are based.
In any event polling stations should not be pemditio register voters on election day
itself.

Vii. Furthermore, inaccuracies in electoral reggis stem both from unjustified
entries and from the failure to enter certain @ect A procedure of the kind
mentioned in the previous paragraph should makmssible for electors to have
erroneous entries corrected. The capacity fouesting such corrections may be
restricted to electors registered in the same ttaresty or at the same polling station.

The obligation to collect a specific numbersajnaturesn order to be able to stand is
theoretically compatible with the principle of uargal suffrage. In practice, only the most
marginal parties seem to have any difficulty gatigethe requisite number of signatures,
provided that the rules on signatures are not tsdxhr candidates from standing for office.
In order to prevent such manipulation, it is prafde for the law to set a maximum 1%
signature requirement. The signature verification procedure must follaear rules,
particularly with regard to deadlines, and be agplio all the signatures rather than just a
sample*® however, once the verification shows beyond ddhhbt the requisite number of
signatures has been obtained, the remaining sigrgateed not be checked. In all cases
candidatures must be validated by the start okthetion campaign, because late validation
places some parties and candidates at a disadeaintédge campaign.

There is another procedure where candidates tiepanust pay a deposit, which is
only refunded if the candidate or party concerneégsgon to win more than a certain
percentage of the vote. Such practices appdse more effective than collecting signatures.
However, the amount of the deposit and the numbeoies needed for it to be reimbursed
should not be excessive.

2. Equal suffrage

Equality in electoral matters comprises a varmtyaspects. Some concern equality
of suffrage, a value shared by the whole continehile others go beyond this concept and
cannot be deemed to reflect any common standafthe principles to be respected in all
cases are numerical vote equality, equality in $eoh electoral strength and equality of
chances. On the other hand, equality of outconteewed, for instance, by means of
proportional representation of the parties or #wes, cannot be imposed.

*CDL (99) 66, p. 9.
15CDL-INF (2000) 17, pp. 4-5; CDL (99) 67, pp 7-8.
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2.1 Equal voting rights

Equality in voting rightsequires each voter to be normally entitled to wote, and to
one vote only. Multiple voting, which is still@mmon irregularity in the new democracies,
is obviously prohibited — both if it means a votetes more than once in the same place and
if it enables a voter to vote simultaneously inesal/different places, such as his or her place
of current residence and place of former residence.

In some electoral systems, the elector nonethélassnore than one vote. In, for
example, a system that allows split voting (votiogcandidates chosen from more than one
list), the elector may have one vote per seat thlled; another possibility is when one vote
is cast in a small constituency and another inrgelaconstituency, as is often the case in
systems combining single-member constituencies @mgbortional representation at the
national or regional levéf. In this case, equal voting rights mean thaekdttors should
have the same number of votes.

2.2 Equal voting power

Equality in voting powerwhere the elections are not being held in onglsin
constituency, requires constituency boundariesetatawn in such a way that seats in the
lower chambersepresenting the people are distributed equallgragrthe constituencies, in
accordance with a specific apportionment criterierg. the number of residents in the
constituency, the number of resident nationalsloiog minors), the number of registered
electors, or possibly the number of people actuadiyng. An appropriate combination of
these criteria is conceivable. When this prireifgl not complied with, we are confronted
with what is known aglectoral geometryin the form either of “active electoral geometry”
namely a distribution of seats causing inequaliegpresentation as soon as it is applied, or
of “passive electoral geometry”, arising from paatied retention of an unaltered territorial
distribution of seats and constituencies. Furttoge, under systems tending towards a non-
proportional result, particularly majority (or phlity) vote systems, gerrymandering may
occur, which consists in favouring one party by neaf an artificial delimitation of
constituencies.

Constituency boundaries may also be determinetti@ibasis of geographical criteria
and the administrative or indeed historic boundiass, which often depend on geography.

The maximum admissible departure from the distidvucriterion adopted depends
on the individual situation, although it shoulddseh exceed 10% and never 15%, except in
really exceptional circumstances (a demographicatak administrative unit of the same
importance as others with at least one lower-chamdggresentative, or concentration of a
specific national minority}®

In order to avoid passive electoral geometry, ssshbuld be redistributed at least
every ten years, preferably outside election peri@$ this will limit the risks of political
manipulation’

See, for example, Article 64 of the Albanian Caoumtstin and Section 1 of the German Federal EleciAnt.
18 5ee CDL (98) 45, p. 3; CDL (99) 51, p. 8; CDL (@p2, p. 5; CDL-AD (2002) 9, para. 22.
19CDL-AD (2002) 9, para. 23.
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In multi-member constituencies electoral geomeay easily be avoided by regularly
allocating seats to the constituencies in accomlamith the distribution criterion adopted.
Constituencies ought then to correspond to admatigé units, and redistribution is
undesirable. Where a uninominal method of votsngsed, constituency boundaries need to
be redrawn at each redistribution of seats.  Tbktigal ramifications of (re)drawing
electoral boundaries are very considerable, aisdlierefore essential that the process should
be non-partisan and should not disadvantage nétiomaorities. The long-standing
democracies have widely differing approaches ts thioblem, and operate along very
different lines. The new democracies should adgopple criteria and easy-to-implement
procedures. The best solution would be to sulth@tproblem in the first instance to a
commission comprising a majority of independent rbera and, preferably, a geographer, a
sociologist, a balanced representation of the gmethd, where appropriate, representatives of
national minorities.  The parliament would thenkmaa decision on the basis of the
commission’s proposals, with the possibility ofirgée appeal.

2.3 Equality of opportunity

Equality of opportunityshould be ensured between parties and candidatieshauld
prompt the state to be impartial towards them anapply the same law uniformly to all. In
particular, theneutrality requirement applies to tredectoral campaigrandcoverage by the
media, especially the publicly owned media, as well asptblic fundingof parties and
campaigns. This means that there are passibleinterpretations of equalityeither "strict"
equality or "proportional” equality. "Strict" editg means that the political parties are
treated without regard to their present strengtbariiament or among the electorate. It must
apply to the use of public facilities for electiengg purposes (for example bill posting,
postal services and similar, public demonstratignglic meeting rooms). "Proportional”
equality implies that the treatment of politicakiges is in proportion to the number of votes.
Equality of opportunity (strict and/or proportiohaapplies in particular to radio and
television airtime, public funds and other formsatking. Certain forms of backing may on
the one hand be submitted to strict equality antherother hand to proportional equality.

The basic idea is that the main political forcksudd be able to voice their opinions
in the main organs of the country’s media and #iathe political forces should be allowed
to hold meetings, including on public thoroughfardsstribute literature and exercise their
right to post bills. All of these rights must Hearly regulated, with due respect for freedom
of expression, and any failure to observe thenheeiby the authorities or by the campaign
participants, should be subject to appropriate tsame Quick rights of appeal must be
available in order to remedy the situation befdre ¢lections. But the fact is that media
failure to provide impartial information about thkection campaign and candidates is one of
the most frequent shortcomings arising during @est The most important thing is to
draw up a list of the media organisations in eamintry and to make sure that the candidates
or parties are accorded sufficiently balanced an®uwi airtime or advertising space,
including on state radio and television stations.

In conformity with freedom of expression, legabwsion should be made to ensure
that there is a minimum access to privately ownediavisual media, with regard to the
election campaign and to advertising, for all mgpants in elections.
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The question of funding, and in particular of tieed for it to be transparent, will be
considered late® Spending by political parties, particularly advartising, may likewise be
limited in order to guarantee equality of opportyni

2.4 Equality and national minorities

In accordance with the principles of internatiodaW, the electoral law must
guarantee equality for persons belonging to natiomaorities, which includes prohibiting
any discrimination against theth. In particular, the national minorities must Bievaed to
set up political partie¥ Constituency delimitations and quorum regulationust not be
such as to form an obstacle to the presence obpeiselonging to minorities in the elected
body.

Certain measures taken to ensure minimum repgsamtfor minorities either by
reserving seats for théfor by providing for exceptions to the normal rules seat
distribution, eg by waiving the quorum for the oatl minorities’ parti€d do not infringe
the principle of equality. It may also be foresdesit people belonging to national minorities
have the right to vote for both general and natiam@nority lists. However, neither
candidates nor electors must be required to inglicaeir affiliation with any national
minority.?>2°

2.5 Equality and parity of the sexes

If there is a specific constitutional baSjsrules could be adopted guaranteeing some
degree of balance between the two sexes in elbéodi@s, or even parity. In the absence of
such a constitutional basis, such provisions ctxaldconsidered contrary to the principle of
equality and freedom of association.

Moreover, the scope of these rules depends oelémtoral system. In a fixed party
list system, parity is imposed if the number of nae women who are eligible is the same.
However, if preferential voting or cross-votingpassible, voters will not necessarily choose
candidates from both sexes, and this may reswhinnbalanced composition of the elected
body, chosen by voters.

3. Free suffrage

Free suffrage comprises two different aspect® fioemation of the elector’s opinion,
and free expression of this opinion, i.e. freeddmating procedure and accurate assessment
of the result.

2see below, Chapter 11.3.3.

ZArticle 4.1 of the Framework Convention for the feiion of National Minorities (ETS 157).

22Re. bans on political parties and similar measusess CDL-INF (2000) 1.

%As is the case in Slovenia and Croatia.

%As is the case in Germany and Poland. Romanian dsen provides for representation of minorities’
organisations if they have secured a number ofsvetpiivalent to 5% (only) of the average numberatifily
cast votes required for the election of a deputthlower house country-wide.

“Article 3 of the Framework Convention for the Prtten of National Minorities (ETS 157).

Re. electoral law and national minorities, see CINE (2000) 4.

27 See Article 3.2 of the French Constitution; cfdgment of 18 November 1982, Recueil des décisions d
Conseil constitutionnel, 1982, pp. 66 ff.
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3.1 Freedom of voters to form an opinion

Freedom of voters to form an opinipartly overlaps with equality of opportunity. It
requires thestate — and public authorities generally — to honourirthduty of even-
handedness, particularly where the use of the nmaedia, billposting, the right to
demonstrate on public thoroughfares and the fundirgarties and candidates are concerned.

Public authorities also have certain positive gdtions. They must submit lawfully
presented candidatures to the citizens’ votes.e gresentation of specific candidatures may
be prohibited only in exceptional circumstancesemhnecessitated by a greater public
interest.  Public authorities must also give thecterate access to lists and candidates
standing for election by means, for instance, grapriate billposting. The information in
guestion must also be available in the languagesatbnal minorities, at least where they
make up a certain percentage of the population.

Voters’ freedom to form an opinion may also beinged byindividuals for example
when they attempt to buy votes, a practice whieh dtate is obliged to prevent or punish
effectively.

In order to ensure that the rules relating to mtdeedom to form an opinion are
effective, any violation of the foregoing rules rhbe punished.

3.2 Freedom of voters to express their wishes antbating electoral fraud

Freedom of voters to express their wispesnarily requires strict observance of the
voting procedure. In practice, electors should be able to cast tfws for registered lists or
candidates, which means that they must be suppliddballot papers bearing their names
and that they must be able to deposit the ballpegain a ballot box. The state must make
available the necessary premises for electoraladipeis. Electors must be protected from
threats or constraints liable to prevent them fiasting their votes or from casting them as
they wish, whether such threats come from the ailith® or from individuals; the state is
obliged to prevent and penalise such practices.

Furthermore, the voter has the right to an aceuassessment of the result of the
ballot; the state should punish any election fraud

3.2.1 Voting procedures

Voting procedures play a vital role in the overdéictoral process because it is during
voting that election fraud is most likely to occur.

In some countries the implementation of democratiactices requires a radical
change of attitudes, which must be actively promidtge the authorities. In this respect some
measures have to be taken to control the habitsedlekes which have a negative impact on
the elections. Most of these irregularities, sastfamily voting™ occur during the voting
procedure.-

283ee section 1.4 below.



CDL (2002) 139 - 20 -

All these observations lead us to the followingaasion:the voting procedure must
be kept simple. Compliance is therefore recomnuemdin the criteria set out in the ensuing
paragraphs

If the polling station officials represent a progmlance of political opinion, fraud
will be difficult, and the fairness of the balldiauild be judged by two main criteria alone:
the number of electors who have cast votes compaittdhe number of ballot papers in the
ballot box. The first measure can be determinethb number of signatures in the electoral
register. Human nature being what it is (andegajtart from any intention to defraud), it is
difficult to achieve total congruity between theotmeasures, and any further controls such
as numbering the stubs of ballot papers or comgadha total number of ballot papers found
in the ballot box plus those cancelled and unusigd tive number of ballot papers issued to
the polling station may give some indication, bneahould be under no illusion that the
results of these various measures will coincidefgotly.  The risk in multiplying the
measures used is rather that the differences itothbs, and in the end the real irregularities,
will not be taken seriously. It is better to hatect control over two measures than slack —
and hence ineffective — control over a larger nunob@ariables.

Any unused ballot papers should remain at theingplstation and should not be
deposited or stored in different premises. As sasrthe station opens, the ballot papers
awaiting use must be in full view on the table lué senior station official. There should be
no others stored in cupboards or other places.

The signing and stamping of ballot papers shoutdaice place at the point when the
paper is presented to the voter, because the signait the person affixing the stamp might
mark the paper so that the voter could be idedtifiden it came to counting the votes, which
would violate the secrecy of the ballot.

The voter should collect his or her ballot paped ao one else should touch it from
that point on.

It is important that the polling station officialsclude multi-party representatives and
that observers assigned by the candidates be presen

Voters should always have the possibility of vgtin a polling station; other means
of voting are, however, acceptable on certain dao, as indicated below.

3.2.1.1Postal voting or proxy voting in certain circumstas

Postal voting and proxy voting are permitted irurminies throughout the western
world, but the pattern varies considerably. Hosiang, for instance, may be widespread in
one country and prohibited in another owing to da@&ger of fraud. It should be allowed
only if the postal service is secure — in otherdgorsafe from intentional interference — and
reliable, in the sense that it functions properlgroxy voting is permissible only if subject to
very strict rules, again in order to prevent fratite number of proxies held by any one
elector must be limited.

Neither of these practices should be widely ermged if problems with the postal
service are added to other difficulties inhererthis kind of voting, including the heightened
risk of “family voting”. Subject to certain pregions, however, postal voting can be used to
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enable hospital patients, persons in custody, psrsath restricted mobility and electors
resident abroad to vote, in so far as there isisioaf fraud or intimidation. This would
dispense with the need for a mobile ballot box,choften causes problems and risks of
fraud. Postal voting would take place under acisppeprocedure a few days before the
election.

The use ofmobile ballot boxess undesirable because of the attendant serioki®fis
fraud. Should they nonetheless be used, strictitons should be imposed to prevent
fraud, including the attendance of several memobgtise polling station election commission
representing different political groupings.

3.2.1.2 Military voting

Where servicemen cannot return home on polling, dagy should preferably be
registered at polling stations near their barrackdetails of the servicemen concerned are
sent by the local command to the municipal autlesriivho then enter the names in the
electoral list. The one exception to this rulevieen the barracks are too far from the nearest
polling station. Within the military units, special commissions shibbe set up to supervise
the pre-election period, in order to prevent tis& of superior officers’ imposing or ordering
certain political choices.

3.2.1.3Mechanical and electronic voting methods

Several countries are already using, or are pirggpdo introduce mechanical and
electronic voting methods. The advantage of thes¢hods becomes apparent when a
number of elections are taking place at the same,teven though certain precautions are
needed to minimise the risk of fraud, for exampfeebabling the voter to check his or her
vote immediately after casting it. Clearly, withis kind of voting, it is important to ensure
that ballot papers are designed in such a way avda confusion. In order to facilitate
verification and a recount of votes in the eventanfappeal, it may also be provided that a
machine could print votes onto ballot papers; theseald be placed in a sealed container
where they cannot be viewed. Whatever means usedd ensure the confidentiality of
voting.

Electronic voting methods must be secure andhiglia They are secure if the system
can withstand deliberate attack; they are relialblehey can function on their own,
irrespective of any shortcomings in the hardwarsaftware. Furthermore, the elector must
be able to obtain confirmation of his or her votelaif necessary, correct it without the
secrecy of the ballot being in any way violated.

Furthermore, the system’s transparency must beagteed in the sense that it must
be possible to check that it is functioning properl

3.2.1.4Counting

The votes should preferably be counted at thengp#itations themselves, rather than
in special centres. The polling station staff peefectly capable of performing this task, and
this arrangement obviates the need to transport biéot boxes and accompanying
documents, thus reducing the risk of substitution.
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The vote counting should be conducted in a trarespananner. It is admissible that
voters registered in the polling station may atfetite presence of national or international
observers should be authorised. These persons beusillowed to be present in all
circumstances. There must be enough copies ottieed of the proceedings to distribute to
ensure that all the aforementioned persons recgigeone copy must be immediately posted
on the notice-board, another kept at the pollirgieh and a third sent to the commission or
competent higher authority.

The relevant regulations should stipulate cerfaiactical precautions as regards
equipment. For example, the record of the praogsdshould be completed in ballpoint pen
rather than pencil, as text written in pencil carelbased.

In practice, it appears that the time needed tontdhe votes depends on the
efficiency of the presiding officer of the pollirglation. These times can vary markedly,
which is why a simple tried and tested procedureukhbe set out in the legislation or
permanent regulations which appear in the trainiagual for polling station officials.

It is best to avoid treating too many ballot papas invalid or spoiled. In case of
doubt, an attempt should be made to ascertaindteg’s intention.

3.2.1.5Transferring the results

There are two kinds of results: provisional reswnd final results (before all
opportunities for appeal have been exhausted)e média, and indeed the entire nation, are
always impatient to hear the initial provisionatults. The speed with which these results
are relayed will depend on the country’s commuimecet system.  The polling station’s
results can be conveyed to the electoral distfatifistance) by the presiding officer of the
polling station, accompanied by two other membédrthe polling station staff representing
opposing parties, in some cases under the suparvisithe security forces, who will carry
the records of the proceedings, the ballot box, etc

However much care has been taken at the voting \atd-counting stages,
transmitting the results is a vital operation whas@ortance is often overlooked; it must
therefore be effected in an open manner. Trarssomsfrom the electoral district to the
regional authorities and the Central Electoral Cassion — or other competent higher
authorities — can be done by fax. In that cdserécords will be scanned and the results can
be displayed as and when they come in. Televistanbe used to broadcast these results but
once again, too much transparency can be a dargytrimg if the public is not ready for this
kind of piecemeal reporting. The fact is that thiéial results usually come in from the
towns and cities, which do not normally or necasaote in the same way as rural areas.
It is important therefore to make it clear to theblic that the final result may be quite
different from, or even completely opposite to, fpinevisional one, without there having been
any question of foul play.
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4, Secret suffrage

Secrecy of the ballot is one aspect of voter foegdts purpose being to shield voters
from pressures they might face if others learnea tiey had voted. Secrecy must apply to
the entire procedure — and particularly the castimgj counting of votes. Voters are entitled
to it, but must also respect it themselves, and-cawmpliance must be punished by
disqualifying any ballot paper whose content haantdisclosed?

Voting must be individual. Family voting, wherebpe member of a given family
can supervise the votes cast by the other memibéiisges the secrecy of the ballot; it is a
common violation of the electoral law. All oth@rins of control by one voter over the vote
of another must also be prohibited. Proxy votwbjch is subject to strict conditions, is a
separate issu8.

Moreover, since abstention may indicate a polited@ice, lists of persons voting
should not be published.

Violation of the secrecy of the ballot must be ighed, just like violations of other
aspects of voter freedom.

5. Direct suffrage

Direct election of one of the chambers of theoratl parliament by the people is one
aspect of Europe’s shared constitutional heritag&ubject to such special rules as are
applicable to the second chamber, where there & other legislative bodies, like the
Parliaments of Federate Statéshould be directly elected, in accordance withicket3 of
the Additional Protocol to the European ConventtonHuman Rights. Nor can local self-
government, which is a vital component of democrédeyconceived of without local elected
bodies®? Here, local assemblies include all infra-natiotheliberative bodied® On the other
hand, even though the President of the Republditén directly elected, this is a matter for
the Constitution of the individual state.

6. Frequency of elections

Both the International Covenant on Civil and Redit Rights* and the Additional
Protocol to the European Convention on Human Rigiivide that elections must be held
periodically. General elections are usually ralfbur- or five-yearly intervals, while longer
periods are possible for presidential electiorthoaigh the maximum should be seven years.

29CDL (2000) 2, p. 9.

*see above, Chapter 1.3.2.1.1.

3'See ECHR No. 9267/81, judgment Mathieu-Mohin ardf&}t vs. Belgium, 2 March 1997, Series A No. 113,
p. 23; Eur. Comm. HR No. 27311/95, Timke vs. Geym@R 82, p. 15; No. 7008/75, 12.7.76, X vs. AasbR

6, p. 120.

#Article 3 of the European Charter of Local self-govnent (ETS 122).

*Article 13 of the European Charter of Local selfrgmment.

S4prticle 25 b.

SSArticle 3.
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1. Conditions for implementing the principles

The underlying principles of European electoradtegns can only be guaranteed if
certaingeneral conditiongre fulfilled.

» The first, general, condition respect for fundamental human righésxd particularly
freedom of expression, assembly and associatidhput which there can be no true
democracy;

e Second, electoral law must enjoy a certain stgbilgrotecting it against party
political manipulation;

» Last and above all, a number of procedural guaeanteust be provided, especially as
regards the organisation of polling.

Furthermore, elections are held not in a vacuumvbititin the context of a specific
electoral system and a given party system. Tdtsrsd section will conclude with a number
of comments on this aspect, particularly on thetiehship between electoral and party
systems.

1. Respect for fundamental rights

The holding of democratic elections and hencevtiry existence of democracy are
impossible without respect fdruman rights particularly the freedom of expression and of
the press and the freedom of assembly and associati political purposes, including the
creation of political parties. Respect for th&sedoms is vital particularly during election
campaigns. Restrictionson these fundamental rights must comply with theofean
Convention on Human Rights and, more generallyhlie requirement that they have a
basis in law, are in the general interest and &spe principle of proportionality.

The fact is that many countries have legal linota onfree speechwhich, if
restrictively interpreted, may just be acceptableut-may generate abuses in countries with
no liberal, democratic tradition. In theory, thage intended to prevent “abuses” of free
speech by ensuring, for example, that candidatdspablic authorities are not vilified, and
even protecting the constitutional system. Incfica, however, they may lead to the
censoring of any statements which are critical offeggnment or call for constitutional
change, although this is the very essence of deatioadebate. For example, European
standards are violated by an electoral law whidhimits insulting or defamatory references
to officials or other candidates in campaign docormemakes it an offence to circulate
libellous information on candidates, and makes hatds themselves liable for certain
offences committed by their supporters. The iesis¢ that materials intended for use in
election campaigns must be submitted to electaraimgissions, indicating the organisation
which ordered and produced them, the number ofesopind the date of publication,
constitutes an unacceptable form of censorshipticpéarly if electoral commissions are
required to take action against illegal or inactanaublications. This is even more true if
the rules prohibiting improper use of the mediamyelectoral campaigns are rather vague.
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Another very important fundamental right in a demacy is freedom of movement
within the country, together with the right for itettals to return to their country at any time.

2. Requlatory levels and stability of the electordhw

Stability of the law is crucial to credibility ¢fie electoral process, which is itself vital
to consolidating democrac§. Rules which change frequently — and especiaillgsrwhich
are complicated — may confuse voters. Abovevatiers may conclude, rightly or wrongly,
that electoral law is simply a tool in the handgref powerful, and that their own votes have
little weight in deciding the results of elections.

In practice, however, it is not so much stabilifytlee basic principles which needs
protecting (they are not likely to be seriously lidraged) as stability of some of the more
specific rules of electoral law, especially thoseearing the electoral systeper se the
composition of electoral commissions and the drgwoh constituency boundaries. These
three elements are often, rightly or wrongly, relgar as decisive factors in the election
results, and care must be taken to avoid not omlyipulation to the advantage of the party in
power, but even the mere semblance of manipulation.

It is not so much changing voting systems which tsad thing — they can always be
changed for the better — as changing them frequemntljust before (within one year of)
elections. Even when no manipulation is intendgdhnges will seem to be dictated by
immediate party political interests.

One way of avoiding manipulation is to define e tConstitution or in a text higher
in status than ordinary law the elements that arstrexposed (the electoral system itself, the
membership of electoral commissions, constituencesules on drawing constituency
boundaries). Another, more flexible, solution webbe to stipulate in the Constitution that,
if the electoral law is amended, the old system apbly to the next election — at least if it
takes place within the coming year — and the neswaill take effect after that.

For the rest, the electoral law should normallyenthe rank of statute law. Rules on
implementation, in particular those on technicalesiions and matters of detail, can
nevertheless be in the form of regulations.

3. Procedural safequards

3.1 Organisation of elections by an impartial body

Only transparency, impartiality and independeneemf politically motivated
manipulation will ensure proper administration loé telection process, from the pre-election
period to the end of the processing of results.

In states, where the administrative authoritieseha long-standing tradition of
independence from the political authorities, theil Service applies electoral law without
being subjected to political pressures. It isrefme both normal and acceptable for

% On the importance of credibility of the electopabcess, see for example CDL (99) 67, p. 11; omées for
stability of the law, see CDL (99) 41, p. 1.



CDL (2002) 139 - 26 -

elections to be organised by administrative autiesii and supervised by the Ministry of the
Interior.

However, in states with little experience of ongarg pluralist elections, there is too
great a risk of government’s pushing the administeaauthorities to do what it wants. This
applies both to central and local government - ewen the latter is controlled by the
national opposition.

This is whyindependent, impartial electoral commissiansist be set up from the
national level to polling station level to ensuhatt elections are properly conducted, or at
least remove serious suspicions of irregularity.

According to the reports of the Bureau of the Asisly on election observations, the
following shortcomings concerning the electoral aoissions have been noted in a number
of member States: lack of transparency in the igtof the central electoral commission;
variations in the interpretation of counting progex politically polarised election
administration; controversies in appointing memhafrshe Central Electoral Commission;
commission members nominated by a state institutioen dominant position of the ruling
party in the election administration.

Any central electoral commissiomust bepermanentas an administrative institution
responsible for liaising with local authorities athe other lower-level commissions, e.g. as
regards compiling and updating the electoral lists.

The composition of a central electoral commissian give rise to debate and become
the key political issue in the drafting of an eteat law. Compliance with the following
guidelines should facilitate maximum impartialityyda competence on the part of the
commission.

As a general rule, the commission should consist 0

- a judge or law officer. where a judicial body rissponsible for administering the
elections, its independence must be ensured thrategisparent proceedings. Judicial
appointees should not come under the authorithiage standing for office;

- representatives of parties already representedrilmment or which have won more than
a certain percentage of the vote. Political parshould be represented equally in the central
electoral commission; “equally” may be interpretadctly or proportionally, that is to say,
taking or not taking account of the parties’ relatelectoral strengtt’. Moreover, party
delegates should be qualified in electoral mat@edsshould be prohibited from campaigning.

In addition, the electoral commission may include:

- representatives of national minorities; their gemece is desirable if the national
minority is of a certain importance in the ternt@oncerned,

- a representative of the Ministry of the InterioHowever, for reasons connected with
the history of the country concerned, it may notvasls be appropriate to have a

%’See above, Chapter 1.2.3.
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representative of the Ministry of the Interior ihet commission.  During its election

observation missions the Assembly has expressedeoonon several occasions about
transfers of responsibilities from a fully-fledgedulti-party electoral commission to an

institution subordinate to the executive. Newvelgls, co-operation between the central
electoral commission and the Ministry of the Inteiis possible if only for practical reasons,

e.g. transporting and storing ballot papers anérogiguipment. For the rest, the executive
power should not be able to influence the membprshthe electoral commissiofs.

Broadly speaking, bodies that appoint memberddct@al commissions should not
be free to recall them, as it casts doubt on thmdependence. Discretionary recall is
unacceptable, but recall for disciplinary reas@ngarmissible - provided that the grounds for
this are clearly and restrictively specified in lévague references to “acts discrediting the
commission”, for example, are not sufficient).

In the long-standing democracies where there argectoral commissions but where
another impartial body is competent in electoraktera, political parties must be able to
observe the work of that body.

The composition of the central electoral commiss® certainly important, but no
more so than its mode ojperation The commission’s rules of procedure must barcle
because commission chairpersons have a tendeihetyrt@mbers ramble on, which the latter
are quick to exploit. The rules of procedure $thquovide for an agenda and a limited
amount of speaking time for each member — e.g. atguof an hour; otherwise endless
discussions are liable to obscure the main busiofette day.

There are many ways of making decisions. It woubke sense for decisions to be
taken by a qualified (e.g. 2/3) majority, so aghcourage debate between the majority and
at least one minority party. Reaching decisionsdnsensus is preferable.

The meetings of the central electoral commissiboukl be open to everyone,
including the media (this is another reason whyakpey time should be limited). Any
computer rooms, telephone links, faxes, scanntrs,should be open to inspection.

Other electoral commissions operating at regionalonstituency level should have a
similar composition to that of the central elect@@mmission. Constituency commissions
play an important role in uninominal voting systebeause they determine the winner in
general elections. Regional commissions also @leajor role in relaying the results to the
central electoral commission.

Appropriate staff with specialised skiftsare required to organise elections. Members
of central electoral commissions should be legaleets, political scientists, mathematicians
or other people with a good understanding of etetissues. There have been several cases
of commissions lacking qualified and trained elmttstaff.

Members of electoral commissions have to recetg@rdardised training at all levels
of the election administration. Such training Wkoalso be made available to the members
of commissions appointed by political parties.

3 Cf CDL-AD (2002) 7, para. 5, 7 ff, 54.
%9See CDL (98) 10, p. 5.
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The electoral law should contain an article reqgjirihe authorities (at every level) to
meet the demands and needs of the electoral commiss Various ministries and other
public administrative bodies, mayors and town Isadiff may be directed to support the
election administration by carrying out the adntmaisve and logistical operations of
preparing for and conducting the elections. Timay have responsibility for preparing and
distributing the electoral registers, ballot papdyallot boxes, official stamps and other
required material, as well as determining the aeaments for storage, distribution and
security.

3.2 Organisation and operation of polling stations

The quality of the voting and vote-counting systeamd proper compliance with the
electoral procedures depend on the mode of organisand operation of the polling stations.
The reports of the Bureau of the Assembly on theepkation of elections in different
countries have revealed a series of logisticalgularities. For example, significant
differences between polling stations across differegions of the same State were noted.

Assembly observation missions have also noticederaé cases of technical
irregularities such as wrongly printed or stampatlob boxes, overly complex ballot papers,
unsealed ballot boxes, inadequate ballot papeb®x&s, misuse of ballot boxes, insufficient
means of identification of voters and absence cdllobservers.

All these irregularities and shortcomings, in diddi to political party electioneering
inside the polling station and police harassmeau, seriously vitiate the voting process, or
indeed undermine its integrity and validity.

3.3 Funding

Regulating the funding of political parties andeatbral campaigns is a further
important factor in the regularity of the electopabcess.

First of all, funding must b&ransparent such transparency is essential whatever the
level of political and economic development of timeintry concerned.

Transparency operates at two levels. The filmtems campaign funds, the details of
which must be set out in a special set of carefaiintained accounts. In the event of
significant deviations from the norm or if the stary expenditure ceilings are exceeded, the
election must be annulled. The second level va®Imonitoring the financial status of
elected representatives before and after their tarwffice. A commission in charge of
financial transparency takes formal note of thetele representatives’ statements as to their
finances. The latter are confidential, but theords can, if necessary, be forwarded to the
public prosecutor’s office.

In unitary states, any expenses incurred by lacdihorities in connection with the
running of a national election, the payment of el@ccommission members, the printing of
ballot papers, etc, should normally be borne bycth@ral state.
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It should be remembered that in the fielgpablic fundingof parties or campaigns the
principle of equality of opportunity applies (“stti or “proportional” equalityf° All parties
represented in parliament must in all cases quedifpublic funding. However, in order to
ensure equality of opportunity for all the diffetgaolitical forces, public funding might also
be extended to political formations that represel@rge section of the electorate and put up
candidates for election. = The funding of politigadrties from public funds must be
accompanied by supervision of the parties’ accolnytspecific public bodies (e.g. the
Auditor General’'s Department). The states sheuldourage a policy of financial openness
on the part of political parties receiving publiméling®*

3.4  Security

Every electoral law must provide for interventionthe security forces in the event of
trouble. In such an event, the presiding offioérthe polling station (or his or her
representative) must have sole authority to calthie police. It is important to avoid
extending this right to all members of the pollistation commission, as what is needed in
such circumstances is an on-the-spot decisiorighadt open to discussion.

In some states, having a police presence at gofitations is a national tradition,
which, according to observers, does not necesstitiger unrest or have an intimidating
effect on voters. One should note that a poli@sgnce at polling stations is still provided
for in the electoral laws of certain western stage®n though this practice has changed over
time.

3.5 Observation of elections

Observation of elections plays an important raetgrovides evidence of whether
the electoral process has been regular or not.

There are three different types of observer: gamtinational observers, non-partisan
national observers and international (non-partisavgervers. In practice the distinction
between the first two categories is not always ebissi  This is why it is best to make the
observation procedure as broad as possible athethational and the international level.

Observation is not confined to the actual pollidgy but includes ascertaining
whether any irregularities have occurred in advaotehe elections (e.g. by improper
maintenance of electoral lists, obstacles to thgstation of candidates, restrictions on
freedom of expression, and violations of rules oteas to the media or on public funding of
electoral campaigns), during the elections (e.gqubh pressure exerted on electors, multiple
voting, violation of voting secrecy etc.) or affgolling (especially during the vote counting
and announcement of the results). ObservationldHocus particularly on the authorities’
regard for their duty of neutrality.

International observers play a primordial role,states which have no established
tradition of impartial verification of the lawfulse of elections.

“OSee section 1.3.3 above.
“IFor further details on funding of political partiesee CDL-INF (2001) 8.
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Generally, international as well as national observers mustirbea position to
interview anyone present, take notes and repdhdm organisation, but they should refrain
from making comments.

The law must be very clear as to what sites olesgrare not entitled to visit, so that
their activities are not excessively hampered.r és@mple, an act authorising observers to
visit only sites where the election (or voting) ¢akplace could be construed by certain
polling stations in an unduly narrow manfér.

3.6 An effective system of appeal

If the electoral law provisions are to be morentlast words on a page, failure to
comply with the electoral law must be open to adade before an appeal body. This applies
in particular to the election results: individuéizens may challenge them on the grounds of
irregularities in the voting procedures. It atgaplies to decisions taken before the elections,
especially in connection with the right to votegabral registers and standing for election,
the validity of candidatures, compliance with thées governing the electoral campaign and
access to the media or to party funding.

There are two possible solutions:

- appeals may be heard by the ordinary courts,egigpcourt or the constitutional
court;

- appeals may be heard by an electoral commissifmere is much to be said for this latter
system in that the commissions are highly speeidlishereas the courts tend to be kss
fait with electoral issues. As a precautionary megshowever, it is desirable that there
should be some form of judicial supervision in plamaking the higher commission the first
appeal level and the competent court the second.

Appeal to parliament, as the judge of its own ébectis sometimes provided for but
could result in political decisions. It is accape as a first instance in places where it is long
established, but a judicial appeal should thendssiple.

Appeal proceedings should be as brief as possibé)y case concerning decisions to
be taken before the election. On this point, twitalls must be avoided: first, that appeal
proceedings retard the electoral process, and dedbat, due to their lack of suspensive
effect, decisions on appeals which could have baleen before, are taken after the elections.
In addition, decisions on the results of electionsst also not take too long, especially where
the political climate is tense. This means bott the time limits for appeals must be very
short and that the appeal body must make its ra@siquickly as possible. Time limits must,
however, be long enough to make an appeal posslgyarantee the exercise of rights of
defence and a reflected decision. A time limittoke to five days at first instance (both for
lodging appeals and making rulings) seems reaserfabldecisions to be taken before the
elections. It is, however, permissible to grantlitie more time to Supreme and
Constitutional Courts for their rulings.

“2Re. election observation, see Handbook for ObsemEElections, Council of Europe, 1996.
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The procedure must also be simple, and providiotgrg with special appeal forms
helps to make it s& It is necessary to eliminate formalism, and soic decisions of
inadmissibility, especially in politically sensigwcases.

It is also vital that the appeal procedure, aneéesfly the powers and responsibilities
of the various bodies involved in it, should beaclg regulated by law, so as to avoid any
positive or negative conflicts of jurisdiction. elher the appellants nor the authorities
should be able to choose the appeal body. Thehé successive bodies will refuse to give
a decision is seriously increased where it is thigcally possible to appeal to either the
courts or an electoral commission, or where thegrewf different courts — e.g. the ordinary
courts and the constitutional court — are not tyedifferentiated.

Example:

Central Election Commission Supreme Court

1

Regional commission — Appeal Court

'

Constituency Election commission

1

Polling station (on election day)

Disputes relating to the electoral registers, Whace the responsibility, for example,
of the local administration operating under theesuision of or in co-operation with the
electoral commissions, can be dealt with by cooirfgst instance.

Standing in such appeals must be granted as wakelyossible. It must be open to
every elector in the constituency and to every whatd standing for election there to lodge
an appeal. A reasonable quorum may, howevermipesed for appeals by voters on the
results of elections.

The appeal procedure should be of a judicial eatur the sense that the right of the
appellants to proceedings in which both partieshasrd should be safeguarded.

Thepowersof appeal bodies are important too. They shoalkkhauthority to annul
elections, if irregularities may have influencee thutcome, i.e. affected the distribution of
seats. This is the general principle, but it $thdae open to adjustment, i.e. annulment
should not necessarily affect the whole countryconstituency — indeed, it should be
possible to annul the results of just one pollitagisn. This makes it possible to avoid the
two extremes — annulling an entire election, algtouregularities affect a small area only,
and refusing to annul, because the area affectid ismall. In zones where the results have
been annulled, the elections must be repeated.

Where higher-level commissions are appeal bodes; should be able to rectify or
annulex officiothe decisions of lower electoral commissions.

43CDL (98) 45, p. 11.
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Conclusion

Compliance with the five underlying principles thfe European electoral heritage
(universal, equal, free, secret and direct suffrageessential for democracy. It enables
democracy to be expressed in different ways buhtiwitertain limits. These limits stem
primarily from the interpretation of the said priples; the present text lays out the minimum
rules to be followed in order to ensure complian8econd, it is insufficient for the electoral
law (in the narrow sense) to comprise rules thatiarkeeping with the European electoral
principles: the latter must be placed in their eant and the credibility of the electoral
process must be guaranteed. First, fundamentatisrigiust be respected; and second, the
stability of the rules must be such as to excluadle suspicion of manipulation. Lastly, the
procedural framework must allow the rules laid ddeie implemented effectively.



