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|. GENERAL REMARKS. OVERVIEW OF THE CONTEXT IN WHICH THE NATIONAL STRATEGY
WASDRAWN UP

1. First of all it should be mentioned that in theropn on the provisions concerning the
organisation and status of local and regional aitié® under the new constitution of Ukraine,
presented by Mr Alain Delcamp (Strasbourg, 16 Ap®®6, doc. CDL(1996)079e-restr), it was
concluded that the provisions of the Ukrainian Gitut®n on local and regional authorities
seem generally to comply with the principles deéhtdy the Council of Europe, particularly in
the European Charter of Local Self-Government. NdirADelcamp pointed out that we should
pay particular attention to the manner in whichghavisions on the independent powers of the
various decentralised bodies and those relating fimances are developed and implemented in
the Local Government Act, as this act will be matarly crucial in terms of enabling the
various councils to organise their administratinel decision-making structures in conformity
with local realities.

2. On 24.4.1998 Ukraine ratified the European Chavfekocal Self-Government — the first
multilateral legal instrument to define and safeédube principles of local autonomy, one of the
pillars of democracy. It is important to mentiomttlthe formulation of the principles of local
self-government laid down in Part | of the Chahad to try to reconcile the wide diversity of
legal systems and local government structuresiegigt the member states of the Council of
Europe. Nevertheless, it was recognised that iddaligovernments may still face constitutional
or practical impediments to subscribing to particyprovisions of the Charter, therefore the
Charter (article 12) provides for “compulsory nugésystem, which means that the Parties to
the Charter are required to subscribe to at le@asif B0 paragraphs of the Part I, including at
least 10 from a nucleus of 14 basic principles. tMiegropean “old” democratic countries
accepted to be bound by the Charter in its entiratyst Central-Eastern European countries
considered themselves bound by certain provisidnthe® Charter (for example, Armenia,
Azerbaijan, Croatia, Czech Republic, Georgia, latvblovakia), and Ukraine made no
declarations or reservations, and it means thaaibdis bound by the Charter in its entirety.

Besides, on 21.9.1993 Ukraine has also ratified Eweopean Outline Convention on
Transfrontier Co-operation between Territorial Commities or Authorities, and later on — the
Additional Protocol and Protocol No. 2 to that Cention (4.11.2004).

3. According to the Constitution of Ukraine, the thieeel system of local self-government is

created in Ukraine. The “real” local self-governimento be associated with the right of first

level territorial units — residents of a village awoluntary association of residents of several
villages into one village community, residents cfedtlement, and of a city - to independently
resolve issues o f local character within the knoit the Constitution and the laws of Ukraine (1
and 3 paragraphs of the article 140 of the Comistittof Ukraine). The second level of self-

government is districts and the third — oblast. gkding to the Constitution, district and oblast

councils are bodies of local self-government tlegir&ésent the common interests of territorial
communities of villages, settlements and citieg dhairman of a district council and the

chairman of an oblast council are elected by tepaetive council and lead the executive staff
of the council (4 paragraph, article 140 and 4 graah, article 141).
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The background of the authority of correspondinglie of self-government is defined in the

article 143 of the Constitution of Ukraine (1 angh@&agraphs): “Territorial communities of a

village, settlement and city, directly or throudie tbodies of local self-government established
by them, manage the property that is in communaleoghip; approve programmes of socio-
economic and cultural development, and controk timeplementation; approve budgets of the
respective administrative and territorial unitsg aontrol their implementation; establish local

taxes and levies in accordance with the law; enteenolding of local referendums and the
implementation of their results; establish, reorgmnand liquidate communal enterprises,
organisations and institutions, and also exeraseral over their activity; resolve other issues
of local importance ascribed to their competenciaty

Oblast and district councils approve programmesdéaio-economic and cultural development
of the respective oblasts and districts, and cbmiw&r implementation; approve district and
oblast budgets that are formed from the funds ef state budget for their appropriate
distribution among territorial communities or foeetimplementation of joint projects, and from
the funds drawn on the basis of agreement fronl lmedgets for the realisation of joint socio-
economic and cultural programmes, and control thmplementation; resolve other issues
ascribed to their competence by law.”

4. It should be mentioned also that the second andl lgvels of the self-government are also
treated as regions, through which the decentralisatf state power is implemented and the
balanced social-economic development of varioustdgal levels is ensured: “The territorial
structure of Ukraine is based on the principlegrofy and indivisibility of the state territory,eh
combination of centralisation and decentralisationthe exercise of state power, and the
balanced socio-economic development of regions thlsts into account their historical,
economic, ecological, geographical and demographaracteristics, and ethnic and cultural
traditions” (article 132 of the Constitution of ne).

5. The National Strategy was drawn up in the contéxthe wider political reform, which
includes the “qualitative reform of the system lué tiuthorities both on state and regional and
local levels”. The current situation in Ukraine (is wording of the National Strategy) “the
situation of state building”, with the substantiahstitutional reform, foreseen in the near future,
including the reform of the system of local authes. The problem is that in Ukraine there are
plans to pursue several substantial reforms attiome Because of this situation there could
arise a question about the quality and proper imefgation of the state reforms. Nevertheless,
the willingness of Ukraine to solve current probdemf the status of local authorities is
creditable.

6. Another important factor is the need of politicainsensus concerning the reform of local
authorities system in Ukraine, especially after ldst election of the President of Ukraine. As
far as we know, besides the draft National Strategyare analysing here, there are several
similar national initiatives concerning the refoohlocal self-government: for example, on 8
December 2004 the Parliament of Ukraine has pretingiadopted and submitted for approval
of the Constitutional Court of Ukraine the Draftw.an introducing changes on local self-
government to the Constitution of Ukraine, whicbwpdes for substantial changes in the role of
local state administrations. Because of the radiagalre of some changes foreseen, it is assumed
that the approval of that Draft Law in its prestenin is quite difficult task Another initiative is

! Source: http://www.eru.org.ua
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the Draft Law on the Fundamentals of StimulatingiBeal Development, which is adopted as a
draft law (in the first reading) on 19 June 2003 &t the moment it is considered at the
respective Parliamentary Committeehere are also some talks about the NationateBiyaor
Regional Development 2003-2011 - but its legalustéd not clear, - and some other concepts
(some of them are even mentioned in the Natiorraktesgy, for example, the Concept of state
regional policy, the Concept of stable developmentthe localities, the Concept of
administrative reform in Ukraine).

7. One more important factor identifying the need tfeg reform of territorial administrative
structure of Ukraine is quite high number of theisiens of the Constitutional Court of Ukraine
concerning the Law on Local Self-Government — 1€lsilens during 5 current years. One of the
decisions — that of 13.7.2001 — was adopted bythestitutional Court in the case concerning
the demand of the group of the national deputiegrewide the official interpretation of the
terms “rayon” (district) and “rayons of the citiefistricts of the cities), “organisation of the
government of rayons in local entities” and “temiél structure of Ukraine” in the light of
corresponding constitutional provisions. In itsidien of 13.07.2001 the Constitutional Court of
Ukraine provided the following official interprei@an of these ternisthe term “rayon” means
the administrative-territorial entity within the sdgm of administrative-territorial structure of
Ukraine; the legal status of “rayon” is describgdtbe laws. The term “organisation of the
government of rayons in local entities” means thgharity (competence) of the councils
(“rada”) of cities as institutions of local self\ggrnment in the cities, which are divided into
rayons, to make decisions concerning the suppiyaierial-financial and organisational means
for the implementation of local self-governmenthe rayons of cities; concerning the creation
or not of councils (“radas”) of these rayons asl|ves description of their competence;
concerning the administrative-territorial structarel other questions within the scope and order
provided by the Constitution and laws of UkraineeTonstitutional Court of Ukraine has also
interpreted that the meaning of “the territoriausture of Ukraine”, its substance, the legal
status and types of administrative-territorial g the competencies of institutions concerning
the resolution of questions on administrative-terial structure of Ukraine are the questions of
state interest and significance, therefore thessstopns might be solved by the laws only.
Nevertheless some competencies in these fieldsbmalelegated by law to the institutions of
local self-government (article 143 of the Consiitutof Ukraine). Concerning the scope of
competencies of the councils of villages, settlasemd cities in the field of questions of
administrative-territorial structure, the Considol Court of Ukraine explained that the
resolution of the given questions is not attribugedlusively to the powers of the state bodies
and can be carried out by the councils of villagestjements and cities within the scope and the
order, provided by the Law on Self-Government atietrolaws of Ukraine. The Constitutional
Court has also outlined that the scope of thesepetencies of the councils of cities are not
detailed enough.

8. Another very important question that Ukraine rasdlve as soon as possible is the sharp
disparities between the various regions of Ukraines clear that Ukraine has to balance the
state regional policy and local initiatives of styéhening the local self-government system and
structure in order to ensure the stability of ugitstate and the rights of local self-government.

2 Source: http://gska2.rada.gov.ua

% Source: http://www.ccu.gov.ua/pls/weccu/P000?lang=0
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All these factors and problems require the sounkitiqgad consensus. Having in mind the

changing political situation in Ukraine, the nee@egssteps in moving towards consolidation of
the democracy, new President of the State andhighyexpectations of the Ukrainian people to
see the concrete and obvious changes as well ag smprovement of their lives as soon as
possible, we face the question about the willingradsthe new highest officials of Ukraine to
adoptthis National Strategy as well as to pursue various napb reforms at the same time.
Nevertheless we welcome the National Strategy ag waportant step to improve the

implementation of the right to local self-governmen

1. COMMENTSON THE NATIONAL STRATEGY

1. The introduction reveals the concept of the autbbthe National Strategy, their incentives,
the problems to be solved and the legal basisedbthategy.

There are some important points to be mentionest & all — the legal basis of the Strategy: it

is stated that “the National Strategy is prepaaiehy into account the Concept of state regional
policy, the Concept of stable development of tlwalibes, the Concept of administrative reform

in Ukraine, as well as other legal acts, acts ef Rnesident of Ukraine and the Cabinet of
Ministers of Ukraine”. It is strange, but nor Candton, neither international legal acts (like the

European Charter of Local Self-Government) are ioeetl as a legal basis of the National

Strategy.

2. Another question is the place of democratic values the rule of law as the background of
the National Strategy. It should be mentioned thatbasic premises underlying the European
Charter of Local Self-Government are provided ie fireamble of the Charter. The most
important principles are: the vital contributionlo€al self-government tdemocracythe right

of citizens to participate in the management oflipudiffairs as one of the principles of the
democracyand the need for local authorities to democraticallyconstituted. In the entire
National Strategy the word “democracy’ is mentioadly three times — one in describing the
process of building Ukraine as a democratic siate, — in the term of “State support and
guaranteeing of local self-government” (where ipisvided that the aim of the promotion of
development of local self-government is the striesiging of democratic grounds of the society
organization) and one — between the main stepsategy implementation, in the same field of
“State support and guaranteeing of local self-govent” (it is provided that “citizen
participation in local and regional self-governafcg could stimulate the development of local
democracy”).

It shows that too much emphasis is given to thectires, the institutions, the improvement of
structures, the creation of new structures andtutishs, the interests of state and local
institutions, the powerfulness of the state, wibkl of attention to the democratic values, the
rule of law and the protection of human rights,dgample, it is provided that “the state can be
powerfulonly if there arestrongregions”, “the improvement gfower relationson the level of
oblast, rayon, city, town and villages”, “improvemeof the state administration system
centralisation and decentralisation issues”, “ttablems can be solved [...] by combination of
institutional changes in the public authoritiesteyswith the reform of administrative territorial
structure of Ukraine”. Even the right to the losalf-government is mostly called “territorial
power organization on local levels”. It should bentioned that neither the rule of law, nor the
separation of powers and decentralisation arepseffosed. Their meaning is revealed only by
the protection of human rights, ensuring of sooctadcord and the legal solution of the conflicts

arising in the society.
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3. Another important question is that the problemd thiraine is facing in the field of
“territorial power organization on local levélare recognised, but not clearly identified, for
example, the current situation requires qualitative refdtni'permanent experiments on
reforming of the institutes of territorial powerganization on local levels [...] haven't shown
the desired results “the imperfect current legislation“the contradictory and ineffective
territorial authority structurg, “the existing shortcomings in territorial authoribyganisation
and development of regidndt presupposes that there are so many problemidhe context in
which the reform should be pursued is so complit#tat it is hard to identify precisely the
concrete aims and tasks of the reform. Therefoi® fitot a good perspective having in mind
other important reforms that Ukraine is attemptoagmplement in other fields of state policy;
from the other side it shows that Ukraine doeshante the concrete idea and perception of
overall process of the reform (it wants to refoha éntire system, starting from the political and
legal backgrounds), it is not sure about the resoitthe reform to be achieved, especially
having in mind the above mentioned reforms in offwdicy fields.

4. In analysing the “General terms” of the Nationabgigy, it should be mentioned, that a lot of
attention is given to the so-called “science-based” methodological grounds of the reform.
Therefore the exhaustive list of various terms.cepts, notions and principles are provided in
the Part | (General terms) of the National Stratefyese concepts and notions are well
formulated, following the “classic” notions of tpelitical science and public administration and
tailored for the specific situation in Ukraine. Hewver very wide range and long list of these
conceptual instruments show that the scope of ttehal Strategy is very wide (maybe even
too wide). The main problem is that the reformeufitorial-administrative structure of Ukraine
combines two different policy fields: the reform lotal self-government and the reform of
regional policy. These two fields are of differéagal origin and purpose (local self-government
is the right of citizens to participate in the mgeent of public affairs and it is one of the
principles of the democracy, while the regionaligols one of the state policies, its aim is to
protect state interests, to supervise the locélagities), and they has to be clearly separated, as
otherwise the reform of territorial-administratiggructure will hardly be possible and will
hardly meet the standards of European Councilarfigdd of local self-government. These two
fields are crossing each other in the entire Nati@trategy, and one could say it is the most
important shortcoming of the Strategy. It is pr@ddthat the main purpose of the National
Strategy — is the creation of more rational andeefre system of public authorities in
administrative territorial units, able to guarantdbe highest social human value, to form
optimal circumstances for human development, ensomgplex and stable development of all
regions by means of the fullest usage of theirrpiatie The independent, efficient local self-
government on all levels of administrative terrigbistructure of Ukraine should be a necessary
element of such systénSome strategic priorities of the National Stggtei.e., 1o resume the
control for a situation and development dynamicegions and “to form the effective system of
local and regional self-government according to sit@endards of the Council of Eurdpare
quite conflicting with regard to their implementati Ukraine should clearly identify these
different fields and should provide different legachanisms for the solution of the problems in
these two different fields. Of course they coulgesr in the same document, especially when
we are talking about the reform of state's tetateadministrative structure, but the questions of
local self-government and regional policy shouldibalt differently.

5. The Basic Directions and Tasks of National Straiggynt 1.4) confirm very wide scope of
the National Strategy and the complexity of proldeta be solved. It is stated thahé
insurance of stable local and regional developmeeial organizational and financial



-7- CDL(2005)030

independence of territorial communities, bringingerm closer to the European standards
requires complex settling of the task§he main tasks are also enumerated, and they see
corresponding to some principles of the Europeaart€h of Local Self-Government, for
example, improvement of mechanisms of realization of thatsigand freedom of the person
and the citizen on territorial level*increasing the responsibility of public officers siate
authorities and local self-governmégnt‘reforming system of granting of administrative,
management and social serviteéseduction of administrative regulation and orgariiea of
supervising functions of the state authoriti®devertheless, there is a lack of emphasis foreso
other very important European standards of loc#lgesernment, notably that the main
principles of local self-government should be eimga in written law (that is, any attempts to
reform the territorial-administrative structure aodimprove the local self-government first of
all should be enshrined in corresponding lawsy), tiha state legislation should clearly assign
certain responsibilities to specific levels of awity (in the Basic Directions of the National
Strategy the emphasis is made only on ttistthguishing of functions and competencies on
territorial development issuey’and that the local authorities should have imhligi financial
resources, which have to be adequate to the Iétetio responsibilities (to compare, one of the
main tasks, enumerated in the Basic DirectionshefNational Strategy, is theréation of
conditions for appropriate resource support of pemiance of local self-government tasks and
functions — but it seems that the meaning of this task he tstate support” for the
implementation of responsibilities of local autties, not individual, separate, clearly and
transparently identified budget). It should be ddtet improvement of public administration on
the regional, rayon and local levels, the reformtled system of public services and the
improvement of local self-government systems, thagaine aims to do, are impossible without
clear attribution of competencies as well as sanaltransparetiinancial background

6. In analysing the “Main Steps in Strategy Implemgoié we should note that the main steps
in the strategy implementation (point 2) comprise ¢oncrete actions to be taken in realisation
of the Basic Directions and Tasks. It should betiapad again, that the exhaustive lists of the
main steps reflect the wide scope and complexityhef Basic Directions and Tasks. For
example, the main steps imiprovement of the terms for realization of humad aivil rights

on the territorial level (point 2.1) at the same time comprises some @gdaspects (0 create
necessary conditions for realization of constitméib human and civil rights on territorial
level), then the creation of dialogue with various statstitutions and the societytd" set
partnership relations between higher, central staigthorities and local self-government
structures$, “to introduce open consultations with representatioepublic instituteés “to hold
public hearing¥), then suddenly these steps touch some aspestatefsocial policy {6 follow
minimal standards of social protection of populatjcand finally they comprise analytical work
(“identification of the reasons, which prevent reslan of constitutional civil and human
rights’, “to perform careful check, analysis of all civil eaxoncerning the work shortcomings
of state authoriti€s “to generalize and analyze existing conditions odlization of
constitutional human and civil righfs The same situation is with other steps of stygt
implementation. It seems that Ukraine is tryingadve all the questions at one time. Moreover,
these questions are not classified; they are togpticated and too wide to be solved at one
time. It is hard to comment these steps as thare Isasic concept, clear idea nor methodology
for the solution of concrete problems: all the safgasteps are welcome and well formulated
(for example, to demarcate competencies between public auth®riie local levels on the
basis of subsidiarity(point 2.2.), ‘to improve the mechanisms of responsibility of setivants

of local self-government, to a territorial commyndnd the state(point 2.5) or to ensure
financial independence of local authoritie@oint 2.7)) but it is hard to understand their
entirety, the basic concept, especially becausee smopositions are quite controversial (for
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example, to set parity relationships between state authesitand local self-government
systerf (point 2.2), ‘to combine state regulation of regional developnétit increasing of the
role and responsibility of local public authoritiésr implementation of regional politypoint
2.4), ‘to improve the control for realization of delegateaimpetencies by regional and local
self-government bodies(point 2.5), ‘to determine legislatively the role of territorial
communities in the systems of local and region&igesrernmerit (point 2.5), to increase the
effectiveness of the state financial coritrahd “to introduce new forms and methods of
financial controf (point 2.7). The priorities of the concrete stepe also doubtful and not
always comprehensible, for example, in the poibt‘BEnprovement of the terms for realization
of human and civil rights on the territorial levétie first steps (we assume that the place of the
measure on the list corresponds to its importaace)to create necessary conditions for the
realization of constitutional human and civil righon territorial level and the ‘treation of
partnership relations between the different levefsauthoritie$; “the identification and
elimination of reasons, which prevent realizatidrconstitutional rightsare somewhere in the
middle of list, whereas theahalysis of the existing conditions of realizatminconstitutional
rights’ is almost at the end. In the point 2.2 “Insuranéehe effectiveness of the territorial
organization system of public authorities” in tlmstfplace the creation of several new central
executive bodies is foreseen, and only in the reiddithe list of main steps — the redistribution
of “competences between public authorities on locatldewn the basis of subsidiarity;
redistribution of responsibilities between localfgmvernment bodies and local state executive
authorities. In the point 2.3 the first step is to createeavradministrative territorial structure,
and only then tb identify the criteria of the formation of adnstnative territorial unit$. The
point 2.6 “Legal, methodical and informational sappof the reform of the territorial
organization of the authorities” should be in tlegibning of the groups of main steps, not in the
end. And its importance is much higher (in fags idedicated for the description of legal basis
and legislative instruments that are the main préition for the reform) than just “a support” of
the reform.

The substance of the point 2.9 “Material supporthefreform of the territorial organization of
the authorities” in fact is not a material supgortthe reform, but rather the description of state
economic policy in the regions.

7. Therefore the systems of the main steps of strateglementation should be better organised
and substantiated; one of possible examples dfsthef steps is the very European Charter of
Local Self-Government, that is, the legal reasoring basis of the strategy, the identification of
problems to be solved, then the concepts of lad&gevernment and regional policy, the clear
distribution of competencies between various lewélgovernment, the administrative control

over the local self-government and its limits, t#goropriate financial independence of local
authorities and other provisions.

8. Besides, having in mind the complexity of the refonot only steps, but also tketailed
stagesof the implementation should be provided in theidwal Strategy. The Stages of
Strategy Implementation (point 3) are obviously gemeral to understand and to evaluate the
forecasted progress of the implementation of thieoNal Strategy.

9. In general we can say that in the National Stratbgke are meritorious attempts to provide a
conception of the reform and improvement of thel@elf-government system in conformity
with the standards of the European Charter of L&=df-Government. The main “European
standards” are more or less present in the Nati®tmategy, that is, the constitutional and legal
background of the local self-government, the detiadonception of local self-government, the
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competencies and responsibilities of local autlesiitthe question of the delimitation of
territorial entities and their protection, the impement of the administrative structure of local
authorities, the financial resources of the loaaf-government bodies, the administrative
monitoring of the activities of local authoritiekceNevertheless, as it was mentioned above,
because of quite complicated and hard structutbeoNational Strategy, some topics are dealt
within several “main steps of strategy implementdti for example, the delimitation of
competencies of local and regional self-governnimties is mentioned in almost all main
steps. Moreover, in trying to tailor these Europstandards to the particularities of national
system, Ukraine complemented these standards methmpatible ideas, for example, even if
Ukraine aims to ihtroduce valid local self-government on territdrieevel’, “to eliminate
competition of competences of local state admatisins and local self-government bodj€to

set parity relationship between state authoritied #ocal self-government systenm the same
time there are intentionstd’ improve control for realization of delegated gmtencies by
regional and local self-government bodiesto substantiate the principles of state stimulation
of regional developmeént “to perform systematic monitoring of activity of rit@rial
authorities; the same problem is in the field of the appraifinancial resources of local
authorities: the National Strategy providése® development of new financial economic basis of
functioning of local authoriti€sand “ensurance of financial independence of local auties?

and in the same time +d‘increase the effectiveness of the state finhoorarol’, “to introduce
new forms and methods of financial coritaoid “to provide adequate state supgort

However these attempts to reform highly centralsgdem in Ukraine are very welcome: if the
National Strategy would be better structured, wdndde clear legal basis and perception of the
reform, with the concrete problems identified amel ¢concrete, not contradictable ways to solve
it, and if the fields of local self-government amegjional policy will be clearly separated, it will
provide a strong point of depart for the creatibimgoortant legal and ideological background
for the reorganisation of both local self-governtreamd regional policy. These changes are very
important to ensure that the present National &jyatwould not become just one of the
“permanent experiments” to reform the territorialy@r organisation on local levels.

[11. COMMENTSON THE APPENDICESTO THE NATIONAL STRATEGY

1. It should be mentioned that in the National Stnatdgere is also foreseen the creation of
complicated, lumpy, very bureaucratic system fa gublic administration in the fields of
regional policy and the administrative monitoringtiee local self-government. As far as we
understand, at the moment there is no institutiddkraine, directly responsible for the regional
policy. Most probably this lack of regulation are tproblems that Ukraine is facing with the
regional development of the country and the implaaten of the right to local self-
government forced the authors of the National &fato provide for the creation of very wide
and complicated system with institutions having adtmunlimited, versatile competencies in
these fields. Moreover, it seems that becausdaofatk of regulation Ukraine moved to another
extremity — it is planned to provide for at leastin® competencies in the field of regulation of
these questions of regional development and loeHifgevernment to all institutions of
executive power: to the new, specific ministry @hd wide network of powerful agencies,
which are responsible to the ministry, as well aghie President and certain newly created
advisory institutions, which are responsible to tReesident. All the institutions are
interconnected, but the most important are the difpiand the Regional agencies of the
territorial development.
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2. TheMinistry of Territorial Development (Appendix No. 1)

First of all we would like to make some commentsiaawning the constitutional and legal
background of the competencies of Ministry.

In the article 7 of the Constitution of Ukrainesitstated that “In Ukraine, local self-government
is recognised and guaranteed”. In the article 8maththority of the Verkhovna Rada of Ukraine
is defined, whichnter alia comprises adopting laws, determining the prinsipiedomestic and
foreign policy, approving national programmes obremmic, scientific and technical, social,
national and cultural development, and the praiactf the environment, establishing and
abolishing districts, establishing and altering boaindaries of districts and cities, assigning
inhabited localities to the category of cities, magnand renaming inhabited localities and
districts, designating regular and special elestionbodies of local self-government. Article 92
states, that some questions are determined exelyly the laws of Ukraine, for example, the
territorial structure of Ukraine; the principleslotal self-government; the status of the capital
of Ukraine; the special status of other cities.

According to the article 116 of the ConstitutionUiraine it is the Cabinet of Ministers, who
ensures the state sovereignty and economic indepeadf Ukraine, the implementation of
domestic and foreign policy of the State, the eteouof the Constitution and the laws of
Ukraine, and the acts of the President of Ukraemesures the implementation of financial,
pricing, investment and taxation policy; the polinythe spheres of labour and employment of
the population, social security, education, scieacel culture, environmental protection,
ecological safety and the utilisation of natur@berates and implements national programmes
of economic, scientific and technical, and sociatl aultural development of Ukraine etc.
Therefore the Constitution provides for the Govezntrvarious powers in the domestic policy
of the State. Even though the regional policy isexpressly mentioned, it should be concluded,
that the Government has constitutional authoritgdtve regional questions. These provisions,
especially the power to implement the domesticcgatif the state, provide the sufficient legal
basis for the creation of new ministry, responsifde territorial development. But the
competencies of the Ministry should be defined \eamefully, in order to do not interfere with
the competencies of the Verkhovna Rada of Ukraind with the right of territorial
communities to the local self-government, espeacialving in mind the article 146 of the
Constitution of Ukraine, that the issues of theaoigation of local self-government, the
formation, operation and responsibility of the lesdof local self-government, are determined
by law.

3. The Draft regulation on the Ministry of the teoriall development of Ukraine provides quite
exhaustive list of the Ministry’'s tasks and vemgklist of competencies and rights. As it was
mentioned above, because of present lack of regulat the field of regional policy and
territorial development, it seems that by creatingplicated and large system of institutions,
responsible for the regional policy and territodavelopment, Ukraine is trying to solve all the
guestions and problems at one time. Another alreadgtioned shortcoming is that these
problems are recognised, but not clearly identifiedclassified.

4. There could be some doubts about the Ministry’pscof authority, especially because
regional policy and local self-government issuesrast separated, for example, the main tasks
of the Ministry compriseifmproving the work of the state authorities andalagelf-government
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bodies, increasing the effectiveness of managedemmsiony, it “ coordinates the activity of
central and local executive authorities in the stpblicy of the regional development and local
self-government suppdrt”organizes partnership of government structures Waital self-
government bodies regarding development of propaitdrial communities, regional and
rayon communiti€sit has the right to conduct checks within its competency in locatative
authorities. It should be mentioned, that the European ChasteLocal Self-Government
(article 8) provides that “any administrative siy&on of the activities of the local authorities
shall normally aim only at ensuring compliance wite law and with constitutional principles.
Administrative supervision may however be exercisel regard to expediency by higher-level
authorities in respect of tasks the execution ofckvhis delegated to local authorities;
administrative supervision of local authoritieslsha exercised in such a way as to ensure that
the intervention of the controlling authority isptein proportion to the importance of the
interests which it is intended to protect”.

5. It also seems that the tasks and rights of the d¥fintouch some external questions, even
though they are related with the regional poliay, éxample, feinforcement of the market
transformation processes; “encouraging implemepotatof the main principles of the state
policy on attracting and effective usage of foraigrestments “ participating in formation and
realization of the state policy in the sphere ofomeration with foreign and regional
organizations, “ promoting development of enterprise, attractiomgéstments “ encouraging
creation of conditions for forming the national itveng system on regional developnietie
Ministry also ‘develops mechanisms of demarcation of respongititit providing the
population with services between different levélpublic authorities, “ ensures realization of
the state foreign-economic policetc. There could be some doubts whether such wide
competencies are not conflicting with the authoafythe Verkhovna Rada as well as with
responsibilities of other ministries, like the Mitry of Foreign Affairs, the Ministry of
Economy, the Ministry of Social Affairs, even thenidtry of Culture and Education.

6. Therefore the powers of Ministry in the field ofrenal policy and in support of local self-
government should be clearly defined and sepamatedrding the principles of the European
Charter of Local Self-Government, otherwise theswipions, which do not provide the exact
limits of authority, would allow the Ministry to ierfere into the activities of local self-
government or even to violate its independenceelsas to interfere into the activities of other
state institutions. We also have serious doubtsitaibe ability of the new institution to solve
such long list of issues, to implement all thesecfions and tasks, especially because most
functions are too general and wide to be implenteoterectly.

7. Because of such wide authority of the Ministry eaild also pose the question about the
compatibility of such regulation with the basicnuiples of the National Strategy, that is, the
subsidiarity, the decentralisation and the decanagon. We are not sure whether such powers
of the Ministry like, for example,ifhproving the work of the state authorities andaloself-
government bodies, increasing the effectivenesmariagement decisich®r “conducting
checks within its competency in local executivhaities’ really complements the realisation
of the above mentioned principles.

8. Regional Agenciesof the Territorial Development (Appendix No. 2)
In the National Strategy (appendix 2) it is stathdt the Regional agency of territorial

development is the territorial body of the Ministoy territorial development of Ukraine,
accountable to it and under its control. Agency himit its competencies provides
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implementation of the state policy in the sphererexfional development and local self-
government support.

Therefore we could provide the same comments, @ddad in the part 111.2 of the present

document. Moreover, the functions of regional agenshould be defined in such way as to
avoid the duplication of the Ministry’'s powers andpnsequently, to avoid stronger

centralization and control over local self-govermmme

9. Regional agencies should be created in the exibiggest regions, i.e. in the Autonomous
Republic of Crimea, 24 districts and 2 cities, hgvspecial status (Kyiv and Sevastopol). These
agencies are territorial bodies of the Ministryeithmain task is to realize the state policy on
regional development and local self-government sapprom the other side, these agencies are
subordinated to the oblast state administratiossthair activities are “coordinated by the
chairman of oblast (city) state administration wittnis (her) competence in the sphere of
regulation of relations on regional development lagdl self-government support” (point 6).

10. The National Council of the Territorial Development of Ukraine (Appendix No. 3)

The national council of the territorial developmehtUkraine is a consultation-advisory body at
the President of Ukraine; the Administration of Bresident of Ukraine provides financial and
material-technical support to the activity of thatidnal Council.

11. In the article 102 of the Constitution of Ukrairiesi stated that the President of Ukraine is
the Head of State; he is the guarantor of statersmnty and territorial indivisibility of Ukraine,
the observance of the Constitution of Ukraine amchdin and citizens' rights and freedoms. In
the article 106 the authority and competencieshefRresident of Ukraine are defined. The
Presideninter alia ensures state independence, national securityhanédal succession of the
state, administers the foreign political activifytioe State, appoints and dismisses various high
officials of the state, confers state awards, silgmgs adopted by the Verkhovna Rada of
Ukraine, has the right to veto laws adopted byMagkhovna Rada etc. It should be mentioned,
that there are no special provisions concerningettect powers of President in the internal
politics of the state, including regional policys & was mentioned before, the Constitution
provides for the Government various powers in theestic policy of the State. Therefore we
have the doubt whether the idea to assign somgutitsts, which are responsible for the
solution of the regional policy issues, to the cetepce of the President of the State is
compatible with the Constitution. This is why tlegal status and background of the National
council of the territorial development of Ukraivehich is a consultation-advisory body at the
President of Ukraine, should be better discussddiafined.

12. So the National Council is the governmental in8tty the main tasks of which are to
provide mostly consultative-analytical services ttevelop propositions on the reform”, “to
evaluate current situation”, “to analyse [...] pragsd etc. It should be mentioned that the main
tasks of the Ministry and Regional Agencies of Tlegritorial Development also comprise the
proposals for the reform of state’s regional pglitlye analysis of the implementation of
corresponding legal acts, the analysis of the tstuan the regions, the forecasts and planning
of social-economic development etc. Therefore wsera question whether Ukraine really
needs such a bureaucratic system, the differenpaoemts of which should perform the same

functions.
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13. There are also some doubts whether the Nationahcdodoes not interfere with the
authority of Parliament, as one of its functionste develop and improve the legislation on
regional policy and local self-government”.

14. The Analytical Center of Research of Territorial Development Problems (Appendix
No. 4)

The same questions arise then we look at the &esivof one more new institution — the
Analytical center of research of territorial deymioent problems, which mostly performs
scientific-analytical and forecasting research anous aspects of territorial development of
Ukraine. Its functions are duplicating the functioand tasks of the Ministry, the Regional
Agencies and even the National Council. Anothesrggting point is that this Analytical center
is a state scientific-research institution, busisubordinated to the President of Ukraine. The
doubts about the constitutionality of such wide petencies of the President in the domestic
policy of the State are already raised before.

V. CONCLUSIONS

15. Finally we should conclude that the National Stpats the meritorious attempt to provide a
conception of the reform of the territorial-admirasive structure of Ukraine and the
improvement of the local self-government systemcamformity with the standards of the
European Charter of Local Self-Government. The rauropean standards” are more or less
present in the National Strategy, that is, the totisnal and legal background of the local self-
government, the detailed conception of local selfegnment, the competencies and
responsibilities of local authorities, the quesitdithe delimitation of territorial entities andeth
protection, the improvement of the administratiteicture of local authorities, the financial
resources of the local self-government bodiesathmainistrative monitoring of the activities of
local authorities etc. Nevertheless, in trying @ilor these European standards to the
particularities of national system, Ukraine compdewed these standards with some
incompatible ideas. If the concrete problems a$ agethe concrete, not contradictable ways to
solve it will be identified, and if the fields afdal self-government and regional policy will be
clearly separated, the National Strategy will pdeva strong point of depart for the creation of
important legal and ideological background for tberganisation of both local self-government
and regional policy.

16. The National Strategy also provides for the coeatif very wide and complicated system
for the public administration in the fields of regal policy and administrative monitoring of
local self-government, with institutions having akhunlimited, versatile competencies in these
fields. It should be mentioned that the powerdefMinistry of Territorial Development and its
territorial bodies - Regional Agencies - in theédief regional policy and in support of local self-
government should be clearly defined and sepagatenrding to the principles of the European
Charter of Local Self-Government, otherwise theswipions, which do not provide the exact
limits of authority, would allow the Ministry andsi territorial bodies to interfere into the
activities of local self-government or even to &tel its independence as well as to interfere into
the activities of other state institutions. The diions of Regional Agencies, the National
Council and the Analytical Center should be defimeduch way as to avoid the duplication of
the Ministry’s powers and, consequently, to aveidrgyer centralization and control over local
self-government as well conflict with the authestiof other state powers.



