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I ntroduction

1. By a letter from 21 April 2005, Mr Roman ZvéryMlinister of Justice of Ukraine, requested
the Venice Commission expertise on the Law on Amemd to the Constitution of Ukraine as
adopted on 8 December 2005 (CDL (2005) 036).

2. Messrs Kaarlo Tuori and Sergio Bartole, membarshe Venice Commission’s Working
Group on constitutional reform in Ukraine examiriei Law.

3. The present opinion was prepared on the bddiseir comments and adopted by the Venice
Commission at its 68Plenary Session (Venice, 10 — 11 June 2005).

l. Background

4. In April 2003, on the request by the Monitorfbgmmittee of the Parliamentary Assembly of
the Council of Europe, the Venice Commission gdivaly involved in the process of
constitutional reform in Ukraine. In December 2088 Commission adopted its opinion on
three draft laws on amendments to the Constitutibtukraine (CDL-AD (2003) 19). The
Opinion, whilst welcoming the efforts to reform tegstem of Ukraine’s government to bring it
closer to European democratic standards, nonethetkes critical of many aspects of each of the
Draft Laws notably the mandate of the National Digsy the President's position in the
appointment of Government, and the independengelmiary.

5. On 22 June 2004, the Monitoring Committee efRalimentary Assembly held an exchange
of views on the political situation in Ukraine. @ns occasion, it expressed great concern about
the pre-election environment, and considered, miqo#ar “that the on-going constitutional
reform, which is in principle highly needed, shoble postponed until after the presidential
election and then be conducted in a democratic tesmasparent mannér' The Parliamentary
Assembly itself also strongly criticised the progms@doption of constitutional amendments on
the eve of presidential elections in its Resolufi864 (2004) on political crisis in Ukraine.

6. On 23 June 2004, the Verkhovna Rada of Ukramed on third of the three draft laws on
amendments to the Constitution previously examimgdhe Commission, the Draft Law no.
4180, and approved it in the first reading.

7. The Draft Law no. 4180 had been amended prids tadoption ; the modifications included
provisions on election of the President and thm tef office of judges, thus taking into account
two of the Commission’s recommendations made in dmnion of December 2003.
Nevertheless, many of other provisions which haénberiticised remained in the text.
Furthermore, a number of political forces withinrbike and most international organisations
guestionned the legitimacy of the procedure of wot&arious texts of draft amendments as well
as the very procedure of adoption in the first iradf the Draft Law no. 4180.

8. Following a request by the Monitoring Committeke the Parliamentary Assembly, in
October 2004, the Venice Commission adopted itaiapion the procedure of amending the
Constitution in Ukraine (CDL-AD (2004)030), whicloted the complicated and hurried way in
which several constitutional amendments have bemroped, amended and voted on with each
proposal being subjected to process of further dments in the process. In this opinion, the
Commission also stressed that constitutional redcaind their entering into force should not be
subject to short-term political calculations.

! Statement by the Monitoring Committee on 22.06.04.
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9. Further to the political crisis which had anisdgter the presidential elections, on 8 December
2004 the Verkhovna Rada of Ukraine adopted the bawamendments to the Constitution
(hereinafter: “the Law on amendments”) that hadsabasis the Draft law no. 4180. Although
the Law on amendments as adopted takes into acotamy of the comments the Commission
made in its previous opinion (CDL-AD (2003) 019pn&e of the Commission’s criticism,
retains its pertinence.

Il. Analysis of the Law on amendments as adoptedhd3 December
A. National Deputies’ mandate

10. The Commission welcoms the amendment to Artdd 8§ 2 (6) on national deputies’
mandate which removed from the text provision ming for the termination of a deputy’'s
mandate on his or her dismissal from the parliaargntaction from which he or she was
elected.

11. On the other hand, it is to be regretted #@lcabrding to the revised Article 81. § 2 (6), a
deputy’s mandate would be terminated on his orldering or not joining the parliamentary
faction from which he or she was elected. The mledecision would be taken by the highest
steering body of the respective political partyelection bloc of political party (Article 81 § 6).

12. Keeping the proposed procedure in the Constitwive the parties the power to annul
electoral results. It might also have the effectwafakening the Verkhovna Rada itself by
interfering with the free and independent manddte¢he deputies, who would no longer
necessarily be in a position to follow their cotacs and at the same time remain a member of
the Parliament. As the Commission has stressdd previous opinion, linking a mandate of a
national deputy to membership of a parliamentacyida or bloc is also inconsistent with the
other constitutional provisions bearing in mindttMembers of Parliament are supposed to
represent thpeopleand not their partiés

13. The Commission thus strongly recommends tinttl& 81 § 2 (6) and 81 § 6 be removed
from the Constitution. Instead, the free and inddpat mandate of the deputies should be
explicitely guaranteed.

B. Amendments with respect to relationship betweethe President, the Verkhovna
Rada and the Government

14. As regards the relationship between the mamstd¢utional bodies in Ukraine, the Law on
amendments has brought some positive changesasimgethe parliamentary features of the
political system. The text nevertheless contaimsesprovisions that raise concern as they give
certain powers to the President that might undegrtiie independence and effectiveness of the
Government.

2 The oath to be taken by Deputies contained irckerf9 of the Constitution expresses this clea@e CDL-
AD (2003)019, para. 56 — 58
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Coalition of parliamentary factions

15. Pursuing to Article 83 § 6, “a coalition ofpd#ies’ factions and groups of deputies”
representing a parliamentary majority should bentd in the Verkhovna Rada of Ukraine.
Such a coalition is to be formed following “the uts of elections and on the basis of a
common ground achieved between various politicaltmms”. The formation of the coalition
should take place within a month after the opersagsion of a newly elected Verkhovna
Rada or the termination of the activities of a jpwvas coalition. Such a coalition will
nominate the candidate for the Prime Minister arappse candidatures for the membership
of the Cabinet (Article 83 § 8).

16. It may be questionned whether such a fornthiwecedure for forming a parliamentary
majority would contribute to enhancing politicablsility in Ukraine. Furthermore, it could
hardly be seen as compatible to the freedom othlogce and decision guaranteed to political
parties by the Constitution, in conformity with Bpean standards in this field. Generally
speaking, alliances between political parties démenfree choice of the parties concerned, and
will last as long as the governing bodies of thei@s find convenient to stick to the negotiated
agreements. In addition, a coalition government rgay disproportionate power to small
parties and therefore be unrepresentative.

17. The aim of ensuring political stability in @kne could also be attained without infringing
the principle of the independent mandate of theitiepand free choice of the political parties.

18. Following the example of the German ConsbtutiArticle 87 of the Constitution of
Ukraine relating to the issue of the responsibditghe Cabinet of Ministers, could be amended
to provide that the Verkhovna Rada may expredaats of confidence in the Cabinet only by
electing a successor of the Prime Minister by thie of a majority of its MembetsSuch an
amendment would allow a new majority coalition ofifical fractions to be created within the
Parliament already at the moment of the introdaabithe motion of no confidence.

19. The amendment of Article 87 further to Gerraaample would also implicitely require the
removal of Article 90 § 2 (1) giving the right tioet President to dissolve the Verkhovna Rada in
case of a failure to form, within one month, a ttmed of parliamentary factions.

20. In the light of these considerations and luinmind the new electoral system based on
proportional representation (Final and transitig@lvisions, paragraph 3), which will further
favour the stronger link between the parties amedethcted deputies, the Commission considers
the requirement to form a parliamentary coalitiorbé excessive and would strongly favour its
removal from the Constitution.

21. The Law on amendments remains silent on mracies on the formation, the role and
functioning of the “coalition”. It does not speciiyhen such a coalition should be considered
as “formed”, whether the concerned deputies (otidas) should and in the affirmative, in
which form, engage in the support of the “coalitioiif these provisions remain, the role and
functioning of the “coalition” should be more preely regulated in the Constitution itself,
and not be left to a statute of lower rank.

3 See Article 67 of the German Constitution. The Relish Constitution of 1997 has also introduceis thile
(see Article 158 § 1). See also Article 113 § thefSpanish Constitution
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Appointment of the Prime Minister

22. With respect to appointment of the Prime M#&risand formation of the Cabinet, the
changes brought about by the Law on amendmentater limited with respect to the Draft
Law No. 4180 previously commented by the Commissgidts December 2003 Opinion. It is
still a coalition of parliamentary factions thatrains empowered to nominate the candidate
for the Prime Minister and propose candidaturegiiermembership of the Cabinet (Article
83 § 8).

23. The inability of the parliament to form a d¢tah and form the government will result in the
dissolution of the Verkhovna Rada and extraordingigctions (Article 90 8 1 (2)). The
Commission notes that paragraph 4 of the samdeanitoduces a one-year ban on another
early termination of the Parliament. Yet, the Cibatsbn does not give any solution to possible
crisis caused by the newly elected Parliament'siliato form a stable majority and agree on
formation on the Cabinet.

24. This inconsistency could be avoided by amendirticle 87 as previously suggested (see
supra, point 16), or by providing for an excepttorthe one-year ban when no candidate has
obtained the confidence of the newly elected Frasiz.

Formation of the Cabinet

25. Regarding most Cabinet ministers, the Verkadwada approves the composition of the
Government nominated by the Prime Minister (Arti8ie 8§ 1 (12)). The Law on amendments
has maintained a distinction between the procedurelation to the appointment of Ministers
for Defence and Foreign Affairs and the remaindethe Cabinet ; the Ministers for Defence
and Foreign Affairs would be appointed by the Verkia Rada on theresident’snomination.
The Verkhovna Rada would have the power to termitieg authority of these persons (Article
8581 (12)).

26. The nomination procedure and differencesatustfor such an important political organ as
the Cabinet of Ministers raise concerns with regarthe necessary cohesion of the Cabinet and
the exercising of its policy, especially given specific context of Ukrainian political system
where the relations between the President and tinee PMinister regularly become highly
competitive.

27. Furthermore, pursuant to Article 106 8§ 1 argj ‘8he President ensures state independence,
national security /.../ “ and “administers the foreigplitical activity of the State”. On the other
hand, the government's tasks include “ensuring #hate sovereignty and economic
independence of Ukraine, the implementation of dadimend foreign policy of the State /.../”
and “taking measures to ensure the defence cdypatilil national security /.../” (Article 116 §

1, 87).These overlapping competencies may be the sourdetwk conflicts between the
president and the government(s).

28. The prominent position of the President ishier manifested by Article 113 § 2 according
to which the Cabinet of Ministers is responsiblé ey to the Verkhovna Rada but also to the
President. Moreover, the Law on amendments hastaraad Article 106 § 3 according to
which “the President, on the basis and for the @@t of the Constitution and laws of Ukraine,
issues decrees and directives that are mandatoexézution on the territory of Ukraine”. The
precise meaning of this provision is ambiguoussialild be clarified.

* See Articles 99 § 5 and 115 § 3 and of the Spa®uststitution
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29. The Law on amendments also maintained the mpofvéhe President to initiate the
procedure of no confidence in the Cabinet (Arti8le § 1), as well as his or her right of
legislative initiative.

30. As the Commission has previously said, suokigions do not seem coherent with the said
aim of the constitutional reform that is, diminispipowers of the president and strengthening
the parliamentary traits of governing in Ukraine.

Appointment and dismissal of some high officials

31. The power of appointment, on the nominatiothefPrime Minister, and dismissal of some
important heads of public bodies (the Head of timirdonopoly Committee, the Chair of the

State Committee on Television and Radio Broadagstimd the Chair of the State Property
Fund) remains with the Verkhovna Rada (Article 86 @2)). On the other hand, the Head of
the Security Service would be appointed and dissdison the nomination of the President.

32. The Commission is of the opinion that the sleai on appointment and dismissal of the
aforementioned officials should be taken by a spequalified majority. The concerned offices
are characterised by the neutrality of their fuordti and require the independence and
impartiality of their holders. The persons eligifibe the mentioned offices cannot be identified
with the majority or with one or another politigzdrty. The requirement of a qualified, special
majority could guarantee the fairness of their tedacand of the bodies they are supposed to
chair.

33. With respect to the procedure of counter-sigeatccording to the revised Article 106 8 4,
the counter-signature of the prime minister anesigthhated minister on issues of “negotiating
and signing international treaties” and of “naticgecurity and defence” is no more required.

34. With regard to the right of the executive tumter-signature in issues of judiciary, the
Commission considers that the reasons allowindPtiae Minister and the concerned Minister
to refuse their signature should be clearly statelde Constitution (seefra, para. 44).

C. Amendments with respect to Procuracy and judicibsystem

35. The Law on amendments has taken out the hagimiiroversial provision providing for the
election of judges (except those of the ConstitatidCourt) for a 10-year term, which is to be
welcomed. However, a number of other provisiorsteel to judiciary remain problematic.

Prosecutor General

36. Transforming the role and functions of theljguprosecutor’s office to bring it into line
with European democratic standards is one of thmandtments taken by Ukraine when it
became a member of the Council of Eurofsee several resolutions and recommendations of
the Parliamentary Assembly on the Honouring of gatlons and commitments by Ukraine,
most recently Resolution 1346 (2003) and Recomniemd&622 (2003)).

37. The Commission notes with regret that the Lawamendments has reintroduced the
previously criticised amendment to Article 121 grposed by the Draft Law No. 418@iving
to this institution a significant additional rolé ‘Gupervision of the observance of human and

® See Opinion No. 190 (1995) of the Parliamentargefisbly on the application by Ukraine for membership
the Council of Europe.

® See the Commission’s opinion on three draft lawap@sing amendments to the Constitution of Ukraine
(CDL-AD (2003) 19), paras. 71-74.
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citizens’ rights and freedoms and the fulfilmentlafs by bodies of executive power and by
bodies of local self-government”.

38. The Draft Law amending the Law of Ukraine oa diffice of the public prosecutor, adopted
in the first reading by the Verkhovna Rada, andiragnto implement this constitutional
amendment has also been examined by the Comnfisiarspect of this law, the Commission
came to the following conclusions:

- the draft law continues to centralise too much powe the hands of the
procuracy and the Prosecutor-General, and in pdatihias failed to divest the
procuracy of functions intended only to be traonsidl;

- the draft law continues to infringe the principlietioe separation of powers. The
Prosecutor’s powers remain entwined with thoséeflégislative, executive and
judicial branches;

- the draft law appears to confer powers on the pemyuwhich would more
appropriately be exercised by the judicial branch;

- the relationship between the Prosecutor and theuéixe remains entangled and
IS not transparent;

- the provisions of Article 7 represent a potentiaéat to press freedom;

- the powers to represent the public and assertsrighttheir behalf are too widely
drawn;

- the draft law continues to confer powers and resjilities on the Prosecutor
which go beyond the function of prosecuting crinhioiéences and defending the
public interest through the criminal justice systemmd which are inappropriate to
confer on the Public Prosecutor;

- the position of the Prosecutor is not in conformiyth Recommendation
Rec(2000)19;

- there is no independent check on the operation @watiagement of the
Prosecutor’s Office.

39. In this respect, the Commission cannot budlrence again that such an extension of the
power of the Prosecutor goes against Europeanastimih this fielfl as well as against the
Ukrainian commitments made when acceding to then€lbaf Europé.

40. In a state like Ukraine where the purported &@nto enhance an effective political
democracy, it is of paramount importance that tisétution that supervises compliance with the
rule of law is non-political.

41. In the same spirit, in its Recommendation 1@®3) on the Institution of Ombudsman,
the Parliamentary Assembly underlingde’ importance of the institution of ombudsmaniwith
national systems for the protection of human rigimd the promotion of the rule of law, and of

" Opinion on the Draft Law amending the Law of Ukmion the office of the public prosecutor (CDL-AD
(2004) 038).

% See the Parliamentary Assembly Recommendation (2608) on the role of the Public Prosecutor'sazffin a
democratic society governed by the rule of law, padagraph 12 of Recommendation Rec (2000) 19 ef th
Committee of Ministers of the Council of Europeclthprovides that public prosecutors should notriiete with
the competence of the legislative and the execotivers.

® See Resolution 1244 (2001) on the Honouring ofaldkts Obligations and Commitments, in which the
Parliamentary Assembly of the Council of Europek®ed the commitment of the Ukrainian authoritieshange
the role and functions of the Prosecutor’s Offigar{icularly with regard to the exercise of a geslesupervision of
legality) with the aim to ensure its conformitytwihe European standards. Later on, in its Resmiuti346 (2003),
the Parliamentary Assembly expressed its deep oondgéh the functioning of the Prosecutor’s Offieed more
particularly, with regard to its independence antkiference with the legislative and executive powe
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its role in ensuring the proper behaviour of pulddministration. Ombudsmen have a valuable
role to play at all levels of public administratioand they report on their activities to the
political bodies to whom they are accountable

42. The Commission therefore strongly recommerdd this new compentence of the
Prosecutor overlapping with the power of the Audest Human Rights Representative of
Ukraine to “exercise parliamentary control over tieservance of constitutional human and
citizen’s rights and freedoms” (Article 101 of theisting Constitution) be removed from the
text, and the office of the Authorised Human RigRépresentative strengthened.

Appointment and dissmissal of the judges of thesti@ational Court

43. Regarding the appointment of judges of thesBitutional Court, the adopted Law on
amendments went back to the original wording oficlet 148 of the 1996 Constitution

providing that the Verkhovna Rada, the Presidewt e Congress of Judges of Ukraine
shall each appoint one-third of judges, which isowelcomed. The Constitution should
nevertheless provide for the parliamentary elecbbrronstitutional judges by a qualified,
special majority. Such a provision would oblige thmjority and the minority in the

Parliament to find an agreement in the selectibthe constitutional judges and would
ensure a more balanced membership of the Court.

44. A special, qualified majority of members oét@ongress of Judges of Ukraine for the
appointment of one third of constitutional judgesud also be necessary.

45. The new Article 106 § 4 establishing the righthe Prime Minister to a cosignature of acts

of appointment and dismissal of the constitutigndbes could ensure a better balance in the
exercise of the presidential right of election ohstitutional judges, provided that the reasons
allowing the executive to refuse its signature elearly stated. On the other hand, the

requirement that the acts issued by the Presid&ting to the appointment and dismissal of the
constitutional judges be cosigned also by the “Btam responsible for the act and its

implementation” raises some concerns as such pwavisight be a basis for interferences of the

executive in the functioning of the Court.

46. The Commission is aware that the specificmgsudor dismissal of the constitutional judges
are listed in Article 126 of the Constitution. Ihig respect, it would strongly recommends
introducing a specific requirement in Article 148at a preliminary decision on this matter be
entrusted to the Constitutional Court itself. Swchprovision would strongly contribute to
guaranteeng the independence of the judges.

47. In addition, the Constitution should expregsigvide for the adoption, by the Court, of a
normative act on the internal organisation andtfanaing of the Court.

D. Final and transitional provisions

48. Pursuant to the final and transitional pravisi the amendments adopted in December 2004
will enter into force on 1 September, provided s®¢ of amendments reforming local self-
government in Ukraine is adopted before that dateuld the constitutional reform of self-
government fail, most of the amendments will enteo force on 1 January 2006. The
remaining amendments will take force on the daynwiev Verkhovna Rada is elected in 2006.

% paragraph 1.
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49. The transitional provisions making the entgrimo force of the amendments dependent of
the adoption of the another set of amendmentslgleslect the context in which the examined
amendments have been adopted. Indeed, althoughtatimsal reform has been pending for
several years, the Law on amendments was adopé&ehurried way, with the aim of solving the
acute political crisis.

CONCLUSION

50. The Law on amendments as adopted in Decerfbdrrflects many of the Commission’s
comments made in its previous opinions given irs tmatter. Nevertheless, a number of
provisions, such as the parallel rights of legistainitiative of the Cabinet and the President, or
the President’s role in foreign and defence painght lead to unnecessary political conflits and
thus undermine the necessary strengthening of ulee af law in the country. In general,
constitutional amendments, as adopted, do not yiy &llow to attain the aim of the
constitutional reform of establishing a balanced famctional system of government.

51. On the basis of the above considerations,Ciimission considers that the Law on
amendments should be further discussed and somemsfts made.

The attention should particularly be given to thiéofving:

- provisions on the National Deputies should not lemk individual deputy to
membership of a parliamentary faction or bloc tmisnging his or her free and
independate mandate (a deputy must be free tontpaer not joining the
parliamentary faction from which he or she wasteld;

- principles governing the mutual relations betweles President, the Verkhovna
Rada and the Government should be fully consisteetPresident should not be
given a prominent position thus undermining theeseary cohesion of the Cabinet
(e.g. the President’s right of legislative initej the right to nominate Defence and
Foreign Affairs Minister, the responsibility of tkkabinet towards the President);

- decisions on appointment and dismissal of certggjh bfficials and constitutional
judges by the Verkhovna Rada should be adoptedspg@al, qualified majority;

- the role and competences of the Prosecutor Gesterald be revised in conformity
with European standards;

- the role of the Authorised Human Rights Represemrtahould be strengthened.

52. The Commission welcoms the wilingness of e Wkrainian authorities to improve the
state of democracy and the rule of law in the aguitrovided that the additional amendments
suggested in the present opinion are includedattuption of the new, revised Constitution
could significantly contribute to this goal. Soifuether reflection seems however needed and
the Commission is willing to contribute in this pest.

53. The Commission also wishes to stress once digai taking time necessary for finding a
real consensus among all political forces and tesociety on a well-balanced and coherent
constitutional reform would secure the legitimadytlte new Constitution and the political

system in Ukraine.
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