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l. Introduction

1. By letter dated 27 April 2005, the Monitoring Conttee of the Parliamentary

Assembly asked the Venice Commission to prepareo@nion on whether the current
functions and structure of the Russian FederatrokUratura (Public Prosecutor’s Office), as
envisaged in the Federal Law on the Prosecutorfe€@tonform with relevant Council of

Europe standards.

2. Ms Suchocka (Poland) and Mr Hamilton (Ireland) wapgointed as rapporteurs by
the CommissionThe present draft Opinion is based on their commedntwas adopted by
the Commission ...

3. The Federal Law (N2202-1) on the Prosecutor's @ffi¢ the Russian Federation
(CDL(2005)040) dates from 17 January 1992 but hasnbamended on a number of
occasions by Federal Laws and following a numbeteafisions of the Constitutional Court.
During that same period, a number of other laws, amgarticular, the Russian Code of
Criminal Procedure were adopted which regulate sbas&c prerogatives of the Prosecutor’s
Office in the conduct of investigations and papation in penal proceedings. This Opinion
only examines the Law on the Prosecutor’'s Offiselftand therefore provides only a partial
picture of the activities of this Office. It is nentheless of particular significance since it is
this law which, in accordance with Article 129.5 tife Constitution of the Russian
Federation, defines the powers, the organisatidnpaocedure of activity of the Prosecutor’s
Office. Any other relevant ordinary laws will thévee have to comply with the general
approach chosen in this Law.

4, The following comments are based solely on an emanain of the text of the Law.
The examination has not involved any discussiom ggal practitioners or members of the
Prosecutor’s Office, and the Commission cannotefioee assess the extent to which the Law
is applied in practice or whether there may be lgrob which would not be apparent from a
reading of the text.

Il. Historical background

5. The historical role of the Prokuratura in Russiavedl known and has often been

described. Established during the reign of PeteiGheat, it became an instrument of control
in Tsarist Russia, a role which was further devetbduring the Soviet period. Its function in

Soviet times has been described as follows:

“The prosecution of criminal cases in court repretgel only one aspect of the
procuracy’s work, matched in significance throughowch of Soviet history by a set
of supervisory functions. In a nutshell, the pr@ay bore responsibility for

supervising the legality of public administrationhrough the power of what was
known as “general supervision”, it became the datythe procuracy to monitor the

production of laws and instructions by lower levelsgovernment; to investigate
illegal actions by any governmental body or officfand issue protests); and to
receive and process complaints from citizens alsamgh actions. In addition, the
procuracy supervised the work of the police andgqgms and the pre-trial phase of
criminal cases, and, in particular, making decisoon such crucial matters as pre-
trial detention, search and seizure, and eavesdrappFinally, the procuracy was

expected to exercise scrutiny over the legalitgairt proceedings. Supervision of
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trials gave the procurators at various levels o¢ thierarchy the right to review the
legality of any verdict, sentence, or decision thatl already gone into effect (after
cassation review) and, through a protest, to ingiget another review by a court.
Even more troubling, the duty to supervise the liggaf trials meant that an
assistant procurator, who was conducting a prosecuin a criminal case, had an
added responsibility of monitoring the conducthe judge and making protests. This
power placed the procurator in the courtroom abbe¢h the defence counsel and the
judge, in theory if not also in practice.

At the same time, for much of the Soviet periog pitocuracy and procurators held
higher status and had more political clout than dwurts and judges. The heads of
the procuracy in cities and regions belonged to ploétical elite and usually were
members of the appropriate Communist Party comejittenot also in its bureau (for
example, gorkombiuro or obkombiuro). The politibehders of cities and regions
needed the co-operation of their procurators and,turn, supported the latter’s
needs, especially in matters relating to the comicenrse of the fight against crime.
For their part, the local judges had no such eledatstatus and, furthermore,
depended on those same party bosses for finangpgdaost of the courts, including
perks, and for the continuation of their careersoeal politicians had a say in the
renomination of judges for periodic elections andtieir possible recall®

6. This strong role of the Prokuratura was linkedht® political principles of a system

whose cornerstone was the leading role of the camshparty. This principle determined the
interrelationship between state organs and lapatbisis of the entire political system. Its
basic consequence was the rejection of the separafi powers and the grounding of the
entire structure of state organs upon the concephity of power. Four sets of state organs
were distinguished within the framework of this fonin system. The somewhat enigmatic
term ‘vertikal’ of state organs was used for eacichsset in order to avoid the term

‘authorities’ (powers), since within a uniform sgst several equivalent authorities (powers)
could not exist. That term (‘vertikal’) was theredoindicative of the structure’s essential
feature: a vertical chain of command entailing tioenplete subordination of lower-raking

organs to higher-ranking ones, and that meantttbag centralisation of all power. One of
those ‘pillars’ was the “Prokuratura”.

7. This system was in force in all the countries knagn'people’s democracies’, i.e.
the countries of Central and Eastern Europe, uip tivet political turning point of 1989-1990.

In this period individual countries launched pahti reforms, and typically that meant
breaking with the principle of unity of power anepudiating the leading role of a single
party. This in turn opened the way for a returratpolitical system based on the division of
authority. Each of those states sooner or latereasgo membership of the Council of
Europe, and European standards required such #osoldence each of those states received
from the Council of Europe recommendations on oetecrsolutions for bringing their
systems into line with European democratic starglaMost of those recommendations
included suggestions pertaining to the reform ef phosecutor’s office and judicial system.
That required rethinking the very foundations oé tbxisting structure of state organs.
Naturally, it was easiest to change the constituéind bring general principles into line with
the Council of Europe’s requirements. It was farendifficult to change detailed provisions
contained in legislation regulating individual stairgans. As a result, some states effected

! Solomon and Foglesorithe Procuracy and the Courts in Russia: A New Relahip?In East European
Constitutional Review Vol 9 No 4 Fall 2000.
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those changes rather early on, whilst others goereencing problems with them to this very
day.

8. The numerous amendments to the Law examined hene #mt such a reform
process has taken place in the Russian Federagiamelh The task of this Opinion is to
determine whether this process can be regardeat@edyf successfully completed or whether
the Law still reflects to a considerable extentd¢bacepts of the previous system.

I1I. European standards on the Prosecutor’s Office

9. The reform of the office of the public prosecutorthe countries of Central and
Eastern Europe was particularly difficult due te thck of a common European model of the
prosecutor’s office. European standards dealt with problems of the judiciary, but they
lacked a precise, clearly formulated catalogue mficiples defining the position of the
prosecutor’s office from which a democratic stabelld not deviate. It was not until much
later that recommendations emphasising the negessit ensuring an independent
prosecutor’s office emerged (Recommendation (200@flthe Committee of Ministers of
the Council of Europe).

10. Apart from the well-known civil/ common law dividethere are other key
differences between prosecution systems which d@lmays follow the common/ civil law
line of division. There is, for example, the distion between countries which apply the
“legality” principle of mandatory prosecution antbse where prosecution is discretionary.
There are countries where the prosecutor contrasirtvestigation and others where the
prosecutor and investigator are independent of e#foér. In some systems the prosecutors
are part of the judiciary, whereas in others they part of the executive. While judicial
prosecutors are independent by their nature, pubsecwho are part of the executive may be
completely independent of government (as in Ireldfidland, Nova Scotia, Tasmania and
soon to be in Northern Ireland) or may be subjectjarying degrees, to control from the
Ministry of Justice or a politically appointed Attey General. Where there is control it can
vary from general supervision (as in England) totad over day-to-day decisions, or a
power to issue particular instructions but subjectight controls such as an obligation to
give reasons for the instruction and inform parkan (British Columbia). Prosecution
services can be organised on a hierarchical ptmogy can respect the autonomy of
individual prosecutors. Finally, in what is perhdps ultimate in democratic control, in the
United States prosecutors are elected.

11. As far as internationally agreed standards areeroed, as a general rule they have
nothing to say about how prosecution services shtel organised. The most important
instrument is the Council of Europe Recommendaii@f00) 19 of the Committee of
Ministers (6 October 2000). The Recommendationoisiegally binding. It deals only with
the role of the public prosecution in the criminadtice system. It does not deal with other
functions which may be assigned to the public prote.

12. The Council of Europe Prosecutors Network has ticaonducted a survey on

prosecutors’ competencies outside the criminatfialthe member states of the Council of
Europé. The survey shows that in a majority of statesphblic prosecutor has functions
other than those of criminal prosecution. Mosthaf states which were formerly part of the

2 See Andras Zs Varga, Reflection Document on Prases Competencies outside the Criminal Field i@ th
member States of the Council of Europe, accesaitiétp://www.coe.int/prosecutor/.
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Soviet Union or the Soviet bloc have prosecutorffices which retain the functions of
supervision. Furthermore, even if one excludes @hstites, in a significant number of
Western European states, the prosecutor exercrgastant functions outside the sphere of
criminal prosecutioh The author of the commentary on the survey suggést the legal
basis for prosecutors’ intervention in cases ofl @and administrative law fall into three
categories: the protection of state interest, tioéeption of public interest, and the protection
of human rights.

The Reflection Document presented to the ProsesWtietwork of the Council of Europe
proposes that these competencies of the prosemiapibe legitimate and in accordance with
the rule of law provided certain criteria are obser These are that the competencies are
exercised in such a way as to respect the prirkipleseparation of state powers, including
respect for the independence of the courts, egqualiparties (equality of arms) and non-
discrimination. In relation to separation of powensaddition to respect for the independence
of the court, the document refers to the need $paet the decision-making power of the
presidefncy and the problems which can arise wheeeProsecutor General attends the
Cabinet.

% It may be worth noting that common law countriexsc to fall into the camp where the public prosecdbes
not exercise functions other than those of crimprasecution. That this is so is largely due to mhedern
tendency to transfer these functions to specialigedecution agencies. Historically, however, imomn law
countries prosecution was the function of an AgriGeneral who also was responsible for the priotectf
state interest and public interest.

* In conclusion, the author of the paper propodteefi tests which are as follows:

1. In addition to the essential role played by prosawsuin the criminal justice system, some member
states of the Council of Europe provide for thetipgration of the prosecutor in the civil and
administrative sectors for historical, efficienaydaeconomic reasons but their role should always be
exceptional (principle of exceptionality).

2. The role of the prosecutor in civil and administratprocedures should not be predominant; the
intervention of the prosecutor can only be acceptbdn the objective of this procedure cannot, or
hardly be ensured otherwise (principle of subsityiar

3. The participation of the prosecutor in the cividamdministrative sectors should be limited and must
always have a well-founded, recognisable aim (jgplecof speciality).

4. States can entitle prosecutors to defend the sttefehe state (principle of protection of statterest).

5. Prosecutors can be entitled to initiate procedoreto intervene into on-going procedures or to use
various legal remedies to ensure legality (prireipl legality).

6. In case it is required for reasons of public intér@nd/or the legality of decisions (e.g. in casks
protection of the environment, insolvency etc.) fieticipation of the prosecutor can be justified
(principle of public interest).

7. Protecting the rights and interests of disadvamtageups of the society unable to exercise thghts
can be an exceptional reason for the interventfotih@® prosecutor (principle of protection of human
rights).

8. If co-operation between prosecution services atrosubjects of public law - the executive, the
legislative, local government entities -seems ipelisable, member states can allow prosecutors
general to consult with the representatives ofrttemtioned authorities (principle of consultative co
operation).

9. The principle of separation of powers should als@hsured in connection with the prosecutor’s tasks
outside the criminal sector (principle of sepanmatd state powers).

10. Prosecutor’s activities outside the criminal fiedould not affect the sovereignty of the legiskativ
power (principle of sovereignty of the legislative)

11. The participation of the prosecution service indleeision-making by the executive should not engage
the responsibility of the prosecution service fog executive's decisions (principle of respondipitif
the executive).

12. The participation of the prosecution in court picaes should not affect the independence of the
courts (principle of independence of the courts).

13. Prosecutors should have no decision making powdssde the criminal field or be given more rights
than other parties before courts (principle of diguaf arms).

14. Prosecutors should not discriminate among persomsnwprotecting their rights and should only
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13. There are thus no comprehensive standards on terp@nd organisation of the
office of the public prosecutor although a numbkguwiding principles have emerged. It is
therefore necessary to be guided by the generabciatic principles of a law-governed state.
Foremost amongst them is the principle of separaifgpowers and its consequent principle:
the autonomy of individual branches of authorityl dhe principle of balance (equilibrium)
of powers. That means prosecution organs shouleverstep the bounds of areas reserved
for legislative authority, executive power and amdependent judiciary. It is therefore
necessary to do away with those functions of thesgautor’s office that do not conform to
those principles and may actually constitute aahte their implementation.

V. Key features of the Law
1. General Provisions
14. Article 1(1) of the Law sets out concisely the cgmenciple of the Russian

Prosecutor’s Office:

“The Prosecutor’s Office of the Russian Federatsbrall be a single, federal, centralised
system of bodies exercising on behalf of the RusBrederation supervision over
compliance with the Constitution of the Russiandfation and execution of the laws in
force within the territory of the Russian Federatio

15. Article 1(2) goes on to set out the key functionkicli can be paraphrased as
follows:

a. Supervision over the execution of laws by namete sdathorities appears to
include all state executive bodies except the Gowent itself, although it
includes individual ministries. It includes legisie bodies of the subjects of
the Russian Federation, but not the Russian Pagtiant even includes heads
of commercial and non-commercial organisationsintiludes supervisory
bodies. It does not include the judiciary.

b.  Supervision to ensure legal instruments used bgethedies are in conformity

with the law.

Supervision over the observance of human rights faeeddoms by these

bodies.

Supervision over preliminary investigations, ingesrand searches.

Supervision over the execution of laws by bailiffs.

Supervision over the execution of laws in prisomg places of detention.

Criminal prosecution.

Coordination of the crime control activities of lamforcement agencies.

o

S@~oQa

16. It is interesting to note that the functions of ewyision are set out before the
reference to criminal prosecution which suggesesdhare seen as the primary role of the
Procuracy.

intervene upon well-grounded reasons (principlaaf-discrimination).

15. If the prosecutor is entitled to take measureshin divil and administrative law area, the rightsl an
guarantees listed in Rec 19(2000) in connectioh Wit criminal jurisdiction also apply, such as the
duty to carry out their functions fairly, impartialand objectively (principle of impartiality of
prosecutors).
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17. Articles 1(3-5) set out further functions of theoBecutor's Office. Paragraph 4
states that the Prosecutor’'s Office shall partigipa law-making activities. Paragraph 3
provides as follows:

“In accordance with the procedural legislation diet Russian Federation, prosecutors
shall participate in the hearing of cases by coudf law and commercial courts
(hereinafter referred to as the *“courts”) and shatlhallenge any court decisions,
sentences and rulings which are contrary to the’law

2. Organisation and main tasks

18. Article 4 sets out certain principles governing tirganisation and operation of the
Office. Paragraph 1 sets out the basic principlerganisation:

“The Prosecutor’s Office of the Russian Federatsbrall be a single, federal, centralised
system of bodies (hereinafter referred to as th@$pcution bodies”) and institutions and
shall operate on the principle of subordinationlaiver-ranking prosecutors to higher-
ranking prosecutors and to the Prosecutor Genefdahe Russian Federation.”

19. This principle is given detailed expression in &ettl of the Law (Articles 11-20).
Broadly, separate offices are established in th#efion, the subjects of the Federation,
within the military and other specialised estabfigimts including scientific and educational
establishments, the editorial offices of publicasavhich are legal entities, and in cities and
districts (Article 11). The system is entirely kaeshical, under Article 17 the Prosecutor
General may issue “commands, directives, ordegailagons and instructions” which “shall
be binding on all members of staff of the prosemuservice” (i.e. the service at all levels).

20. Article 4 states a number of other key principles:

I. the independence of the Prosecutor’s Office frdmotaker state authorities;
il. its duty to act in accordance with law;
ii. a duty to act openly subject to legislation on pinetection of civil rights and
freedoms and the protection of state and otheesecr

iv. a duty to report on the state of the rule of law;

V. non-involvement of prosecutors and investigatorsekecutive bodies or
public associations pursuing political aims; and

Vi. employment in the Prosecutor's Office is a full-éinactivity except for

teaching, scientific and creative activities.

21. Interference by any other state authorities with Pinosecutor’s Office is prohibited
by Article 5, which also provides that prosecutars not required to give explanations or
make their files available.

22. Article 11(3) gives the prosecution service a manppn prosecution powers.

23. Article 7 of the Law provides that the Prosecutoen€ral and certain other
prosecutors may attend sessions of the Federalmkdgeand the Government as well as
other legislative and executive bodies. Under Aati®, prosecutors are given a right to
initiate legislation.
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24. Article 18 deals with the prosecutors’ powers toocdinate the crime-control
activities of other agencies These powers appeaetextensive, and include the power to
call co-ordination meetings, organise working gupnd request information. The
Commission has not seen the regulations under whielprosecutors may be given further
powers. The powers do not, however, extend toakauithorities or the police.

25. Article 10 deals with the petition system. Prosecsithave a duty to consider
petitions from members of the public concerninglations of the law. Replies must state
their reasons, and the prosecutor is obliged totuhs proceedings against transgressors. A
negative decision by the prosecutor does not ptethenpetitioner from bringing his own
court proceedings.

26. Article 12 deals with the appointment and removhltlee Prosecutor General.

Appointment is made by the Federation Council ef Bederal Assembly on the President’s
recommendation. If the President's nominee is notepted he must make another
nomination within 30 days. Presumably — in theotyaay rate — this process could be
repeated more than once.

27. Removal from office is by the same body, again loe tecommendation of the
President. This means he cannot be removed unlessPtesident seeks his removal.
Presumably the Federation Council can block hisok&h No criteria for dismissal are set
out. The term of office is for five years. Theren prohibition on reappointment.

28. In accordance with the hierarchical principle, tReosecutor General in turn
appoints the heads of the prosecution offices @fstlbjects of the Federation “in agreement
with” its state authorities (Article 13). These pegutors are all subordinate and accountable
to and may be dismissed by him. (Article 13(1)). &leo appoints and removes city and
district prosecutors and specialist prosecutors arteosimilarly subordinate and accountable
to him (Article 13(2)).

28. The Prosecutor General has a first deputy émel deputies who are appointed and
removed by the Federation Council of the FederakeAwdly on his recommendation (Article
14(2)). Article 14 provides for the detailed hiexfaical structure of the Prosecutor General’s
Office. It establishes a board consisting of thesBcutor General and senior staff. The
Board’s functions are not defined. Article 15 hasikar provisions relating to subordinate
prosecutor’s offices.

3. Prosecutorial supervision

29. The objects and purpose of prosecutorial sigiervhave already been described
(para 15 above). It seems from the way the tesetsout that this is seen as the primary
function of the Prosecutor’s Office.

30. In exercising supervisory functions over the execubdf laws and the observance
of human rights, the prosecutor has the followiogers:

a. to enter the premises of any of the bodies overmvisapervision is exercised,
and to have access to all documents and maternitigs 22 and 27); and

b. to require the production of documents, materiadl mformation, to question and
require explanations, and carry out reviews. The&gvato summon persons for
guestioning extends to private individuals (Artsc2 and 27).
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It may be noted that under Article 6 such ordergehbinding effect and “are subject to
unconditional execution”. The possibility of coumtervention does not seem to be
envisaged.

31. Where the prosecutor finds a violation of [#vere are a number of options:
a. to institute criminal proceedings;
b. to institute administrative proceedings;
c. toinvoke any other applicable statutory liapjli
d. toissue a warning; and
e. in the case of violation of human rights, theospcutor may bring civil

proceedings but only where for age or health oemwteasons the injured party
cannot personally defend his rights in a courtavf,| or where the rights of a
significant number of persons are involved, or whitre violation “has acquired
particular social significance”.

(Articles 22(2) and 27(2) and (3))

32. Article 21(2) provides that in exercising superersiover the execution of laws,
prosecution bodies are not to be a substitute tfoerostate bodies. Article 26(2) contains a
similar provision in relation to supervision oveetobservance of human rights. In addition,
in the latter case prosecution bodies are notterfare in the operational and administrative
activities of organisations.

33. Where the prosecutor finds a violation of the |ém,may order the release of any
persons unlawfully subjected to administrative digte pursuant to the decisions of non-
judicial bodies (Article 22(3)). There seems tonperequirement to refer the matter to a court
of law. He may also appeal against any legal insénis which are contrary to the law, or
which violates human rights, or apply to a count éodeclaration that the instrument is
invalid. Articles 23 and 28 provide for an appealthe body which issued the instrument.
The appeal is to be heard within 10 days or atnénd session in the case of a legislative
body. It is not clear to the Commission how thigkeo is the body concerned bound by the
prosecutor’s view of the law? Are there any circtanses in which the matter can or must be
referred to a court?

34. Articles 22 and 28 also enables the prosedotonake recommendations for the
elimination of violations of the law. Under Artic4 these must be filed with the body or
official empowered to eliminate the violation andishbe examined without delay. Measures
to eliminate the violation are to be taken withineomonth. Again, it is not clear to the
Commission if the body or official is bound by tpeosecutor’'s finding; the text seems
predicated on the assumption that this is so.

35. Article 24(3) provides as follows:

“In the event that resolutions of the Governmenthef Russian Federation should conflict
with the Constitution of the Russian Federation amel laws of the Russian Federation,
the Prosecutor General of the Russian Federatiall stotify the President of the Russian
Federation accordingly.”
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The precise scope of this provision is uncleaneo@ommission since the Government of the
Russian Federation is not one of the bodies liste&tticles 1(2) or 21(1) as being subject to
prosecutorial supervision. Presumably this provisgomeant to stand alone.

36. The prosecutor is empowered by Article 25 to issueasoned decree ordering the
institution of criminal or administrative proceeds It is not clear whether the person
affected by such a decree has any option but topor€an he challenge the matter in a
court if he does not accept the prosecutor’s reagén

37. Article 25(1) provides for warnings against appreter violations of the laws.
Again, the binding nature of such warnings or tobevgr to appeal them to a court of law is
not made clear.

38. In relation to supervision over violations of humaghts, there are some other
features worth noting. There is a duty to explanthe injured parties the procedure for
protecting their rights and freedoms and to comatnthem (Article 27(1)).

39. Articles 29-31 deal with supervision over prelinmypanvestigation and searches.

The powers are described as serving the purposessofing the observance of human and
civil rights and freedoms, and ensuring the legadit decisions. Directives are subject to
compulsory execution (Article 30). The prosecuterhimself empowered to conduct an
investigation or assign it to a subordinate prosaoiArticle 31).

40. Articles 32-34 empower the prosecutor to superpiseal bodies and other bodies
which detain people. The object is to supervisé lio¢ legality of the detention itself and the
observance of the rights of detained persons. &bality of the execution of non-custodial
sentences is also subject to supervision.

41. In exercising these powers the prosecutor is edtitl

to visit places of detention at any time;

to question prisoners and detainees;

to inspect all records;

to require the administration to safeguard detanaed prisoners’ rights;
to demand explanations from officials;

to make appeals and recommendations;

to institute criminal and administrative proceedingnd

to set aside disciplinary penalties imposed inatioh of law.

S@mPa0 Ty

Where an appeal is issued, the effect of the imsni appealed against is suspended. The
prosecutor is under a duty to order the immedielease of any person unlawfully detained.
The prosecutor’s decrees and requests are binding.

42. Both Articles 21(2) and 26(2) provide that in exgirny supervision, prosecution

bodies are not to be a substitute for other statiels. In view of the sweeping powers
conferred on the prosecution bodies and the appaesence of provisions relating to
judicial control concerning the manner of their e, it is not clear what these provisions
mean in practice.
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4. Participation in court hearings

43. Articles 35-39 deal with the prosecutor’s gapttion in court hearings. Article 35
is an enabling section providing that the prosecstall take part in hearings in the cases
provided for by law. When conducting a criminal ggoution he acts as the public
prosecutor. He may apply to the court or enterctiee at any stage of the proceedings if the
protection of civil rights and lawful interests gbciety or of the state so require. The
Prosecutor General may take part in hearings o$tipreme Court of the Russian Federation
as well as the Higher Arbitration Court. He mayoadpply to the Constitutional Court in
matters concerning a violation of constitutionghtis and civil proceedings.

44, Article 36 provides for a right to file an appealdassation, to appeal, or to appeal
in exercise of supervisory power against an unlawdu unfounded court decision.
Prosecutors may demand the record of any casetegarg of case where the decision has
entered into legal force.

45, This power has been the subject of a number oS of the European Court of
Human Rights, notabl\Ryabykh v. Russig62854/99, Judgment of 24 July 2003), which
followed the decision iBrumarescu v Romani@8342/95, Judgment of 28 October 1999)
and Nikitin v Russia(50178/99, Judgment of 20 July 2004). As a restthese cases and
legislative response to them, the power of superyiseview has been substantially curtailed.
In criminal cases, the prosecutor may no longee the power to seek to reverse an acquittal
or increase a sentence. In all cases, civil as agltriminal, supervisory review must be
sought within 12 months.

5. Employment

46. The Law contains extensive provisions relating tapyment in the prosecution
service (Articles 40-45). Of these, most do not fral comment. Reference is made only to
two matters.

47.  Article 42(2) prohibits the detention, arrest oarsd of a prosecutor, a prosecutor’s
property or vehicles, except for the purpose ofuang the safety of others, or where a
prosecutor is caught red-handed. Any other invastg of prosecutors is exclusively within
the competence of the Prosecutor’s Office.

48.  Article 43 deals with termination of prosecutorgioyments. Termination may take
place for “violation of the prosecutor’s oath ahé tommission of infringements prejudicial
to the honour of prosecution staff”. The latterrmeeaather imprecise. The oath is set out in
Article 40.4. It includes swearing “to cherish mpfessional honour, be a model of integrity,
moral purity and modesty and to piously protect anobagate the finest traditions of the
prosecution service”. Certain important safegudodsthe rights of individual prosecutors,
particularly in the matter of security of employmesto not appear to be provided for.

6. Military prosecutors and other matters
49, Articles 46-50 deal with military prosecutioadies. The provisions closely parallel

those already discussed. Articles 51-54 refer aiistics, finance, and the seal of the
prosecutor and do not call for comment.

® There are some exceptions following a decisiothefConstitutional Court of 11 May 2005, see bew
Footnote 7.
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V. Comments on the Law
1. Responsibilities and powers of the ProsecutOiffsce
50. From the description of the key features oflthe above, it clearly follows that the

Law establishes a very powerful institution. Thestfithing that strikes the reader is that it is
not merely, or perhaps even primarily, an officexa@ned with criminal prosecution. Its
primary function is that of control over the Stagparatus. If the State withdraws from large
areas of activity its power will diminish, but amb as the State remains powerful so will the
Prokuratura. The overall structure of the Prosatuffice during the Soviet period is still
recognisable in the present Law on the Prosecu@iffice despite some welcome changes
which have taken place, notably in the limitatidntloe power to exercise supervision over
the legality of court proceedings and in makingléar that the final decision is with the
courts.

51. The general supervisory function appears agtimeary task of the Prosecutor’s

Office. This approach gives rise to misgivings. Isacbroadly defined general supervisory
function was a logical component of the system mifyuof power and resulted from that

system’s lack of administrative and constitutionraurts and the institution of an

ombudsman. The prosecutor therefore combined thetiins of different organs within his

function of general supervision. The justificatiimn such a broad definition of the role of the
Prosecutor's Office vanishes, when other instingido safeguard the legal order and
adherence to civil rights are established. In aatzatic law-governed state, protection of the
rule of law is the task of independent courts. Tisisnot reflected in the Law under

consideration.

52. The broad extent of the Prosecutor General's sigmgw power over state
authorities compared with the court functions instlrea risks inhibiting the courts’
developing their own remedies and acts as a brakbeodevelopment of administrative law.
On the other side of the coin, the system of etitig the Prosecutor General appears to
provide an effective and cheap remedy where offi@athe state break the law. Any reform
will therefore have to take care that alternatemedies are made available to the people.

53. Chapter 1l of the Law entitled ‘Prosecutorial sopsion’ is devoted to the detailed
instruments whereby the prosecutor exercises sigi@nvand endows the prosecutor with
extremely broad rights. Article 22 defines the $iiemstruments of the said supervision. In
order to perform his functions, the prosecutor daess to all those entities’ documents and
materials and can ask them to clarify all mattendgining to the violation of the law. Item 4
of the same article states thafficials of the bodies referred to in Article 2tem 1[...] shall

be bound to comply immediately with any requestghbyprosecutor or his deputy to carry
out checks and inspection’Article 6 introduces the principle that all requedty the
prosecutor are binding. This once again raises tdoab to whether such powers do not
violate the system of balance inherent in the sdjmar of powers, obliterate the division of
authority and grant the Prosecutor’s Office thekrahan authority above all other bodies.

54. These misgivings are reinforced by the fact thaichker 21 of the Law listing the
bodies under supervision by the Prosecutor’s Offickudes, without any differentiation, in
addition to public bodies alsogbverning bodies and heads of commercial and non-
commercial organisatioris
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55. Against this background the Commission would suppovery different approach
to the powers of the prosecutor's office which tesudrom a text adopted by the
Parliamentary Assembly. While it is not binding dember States, the Parliamentary
Assembly of the Council of Europe, in Recommendatl®04 (2003) on the role of the
public prosecutor’s office in a democratic socigbyverned by the rule of law, having recited
(at paragraph 6) that the various non-penal lawaesibilities of public prosecutorgjive
rise to concern as to their compatibility with tBeuncil of Europe’s basic principlesitent
on to declare its opinion (at paragraph 7):

“it iIs essential... that the powers and responsilesitof prosecutors are limited to
the prosecution of criminal offences and a geneoséd in defending public interest
through the criminal justice system, with separaappropriately located and
effective bodies established to discharge any dtinestion.”

56. While this represents the Parliamentary Assgislolpinion, it does not necessarily
reflect the practice within the majority of Counofl Europe Member States. It is, of course,
clear that the Russian Office of the ProsecutoreGadns among those Offices which does
not conform to the model which the Parliamentaryseksbly considered to be essential.
Moreover, in respect of the Prosecutor’s predontirrate in the Russian administration,
which can hardly be described as limited or exosgati, the Prosecutor’'s Office does not
seem to conform to the tests proposed by \farga

57. On the whole, a possible solution would seerfietan separating the function of
ensuring compliance with the law by state authesitfrom the function of criminal
prosecution. In the existing scheme of things idifficult to avoid the conclusion that the
supervisory power predominates over that of crifmasecution.

2. The relations of the Prosecutor’s Office withestState organs

58. Article 21 defines the organs over which supervisis exercised:“federal
ministries, state committees, services and othagréd executive authorities, representative
(legislative) and executive state authorities dfjeats of the Russian Federation, local self-
government bodies, military administration bodie$[and heads of commercial and non-
commercial organisationsThat is an exceptionally wide circle of entitiescompassing as
it does organs of legislative, executive and l@maternment authority as well as commercial
and non-commercial institutions. Combined with #veeeping powers of the Prosecutor’s
Office as described above, this inevitably raisescerns as to the compatibility of these
supervisory powers with the checks and balancasrestifor the functioning of a democratic
system.

59. When one adds to this combination of extensive pswee fact that the Prosecutor
General is independent of all other state autlesritand cannot be compelled to give
explanations or make files available, that his repg obligations are confined to a duty to
report on the state of the rule of law, that hedwmaplete power to issue binding orders to the
entire Procuracy, that he appoints and dismissesk#dy figures, that the Procuracy is
established even in bodies as scientific and edwudtestablishments and publications, and
that the Prosecutor General cannot be removed sutiiesPresident seeks his removal and
that the criteria for removal are not specified éxtent of the Prosecutor General’s power is
very great indeed. Furthermore, the relationshipveen the Procuracy and the Presidency

% See Footnote 4 above.



CDL(2005)049 14

appears to be such that it is not difficult to inmegthat in practice the Procuracy could
become an extension of Presidential power.

60. The provisions of Articles 7 and 9 of the Law, whiprovide for the Prosecutor
General and other prosecutors to attend sessionsheof Federal Assembly and the
Government, as well as other legislative and exeelodies, and to initiate legislation, give
rise to additional concerns. Attendance by the éuat®r General at the Government
necessarily gives rise to real doubt concerning tbality of his independence from
Government, despite the statement in Article 4 isf@ffice’s independence from all other
state authorities and the prohibition in Articl@® interference with the Prosecutor’s Office
by them. Conversely, paragraph 12 of Recommendafifi00) 19 provides:*public
prosecutors should not interfere with the competeat the legislative and the executive
powers”. Furthermore, where the public prosecution is pHrt or subordinate to, the
government, by virtue of paragraph 13 of that rem@mdation, states have to take effective
measures to ensure the transparency of the exafcgpavernmental powers with respect to
the public prosecution. In Russia it is by no meaaar what the precise relationship is of the
Prosecutor General to the Government. If the cti@erangements are to continue, there is a
need for more strictly defined rules.

61. With respect to the legislative power, the gipte established by paragraph 12 of
Recommendation (2000) 19, thdpublic prosecutors should not interfere with the
competence of the legislative and the executiveegdwruns counter to the provision in the
Law that the prosecutor may at any time accordmdnis own will, and not the will of
parliament, take part in plenary sittings of parent (to attend sessions of the chambers of
the Federal Assembly of the Russian Federdtias well as in the meetings of individual
commissions and committees of the legislative, guwent and local-government
authorities. Even less compatible with this prawsis the fact that the Prosecutor’s Office
may even become directly involved in the legiskatprocess. Article 9 clearly indicates that
the prosecutor enjoys the right of legislativeiative by stating‘The prosecutor may apply
to the legislative authorities and bodies with thght to initiate legislation[...] with
proposals to amend, supplement, repeal or adops lamother regulatory legal instruments.’
The prosecutor may, of course, hand down an opioiora legal act within his scope of
interest being dealt with by parliament. Upon aiomobf the legislative authorities, he may
take part in committee work on the appropriate tdlafv. He should not, however, be
endowed with the formal right of legislative intiiee. He may enjoy the right to submit a
motion or a request to parliament or the governmeittich have the right to initiate
legislation. His participation in parliamentarytisigs should be possible only at the invitation
of parliament or a parliamentary committee. Thateiguired by the rules of the balance of
power. For that reason, Article 9 should be conaioly amended to eliminate all misgivings
over the prosecutor’s scope of responsibilities.

3. The Prosecutor’s Office and court proceedings

62. The Prosecutor General retains a power, aoophis supervisory review powers, to
intervene in any court proceedings and to seelvi@weby a superior court even if a final
judicial decision has been given. That power hasigver, now been limited.

63. In the case oBrumarescu v Romanig@8342/95, Judgment of 28 October 1999),
the European Court of Human Rights held that alampower exercised by the Prosecutor
General of Romania to set aside a civil judgmerd gase in which the Romanian State had
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not been a party was contrary to Article 6.1 of Eheopean Convention on Human Rights.
The Court stated:

“The right to a fair hearing before a tribunal asugranteed by Article 6.1 of the
Convention must be interpreted in the light of Breamble to the Convention, which
declares, among other things, the rule of law tgphd of the common heritage of the
Contracting States. One of the fundamental aspscdtse rule of law is the principle
of legal certainty, which requires, inter alia, thahere the courts finally determined
an issue, their ruling should not be called inteegtion.

In the present case the Court notes that at theen@itime the Procurator-General
of Romania — who was not a party to the proceedingmd a power under Article
330 of the Code of Civil Procedure to apply foriraaf judgment to be quashed. The
Court notes that the exercise of that power byRteeurator-General was not subject
to any time-limit, so that judgments were liablebange infinitely.

The Court observes that, by allowing the applicatiodged under that power, the
Supreme Court of Justice set at naught an entudecial process which had ended in
— to use the Supreme Court of Justice’s words -udicipl decision that was
“irreversible” and thus res judicata — and which ¢hamoreover, been executed.

In applying the provisions of Article 330 in thaammer, the Supreme Court of Justice
infringed the principle of legal certainty. On tFacts of the present case, that action
breached the applicant’s right to a fair hearingdan Article 6.1 of the Convention.
There has thus been a violation of that Article.”

64. In a later case oRyabykh v Russi§52854/99 Judgment of 24 July 2003) the
European Court of Human Rights applied the sam&iple where supervisory review was
set in train by the president of a superior colirts clear that same principle would have
applied had the application been by the Procut@eoreral:

“The Court reiterates that Article 6.1 secures eumre the right to have any claim
relating to his civil rights and obligations broughefore a court or tribunal. In this
way it embodies the “right to a court” of which thight of access, that is the right to
institute proceedings before courts in civil magteconstitutes one aspect. However,
that right would be illusory if a Contracting Statelomestic legal system allowed a
final, binding judicial decision to remain inopenat to the detriment of one party. It
would be inconceivable that Article 6.1 should describe ietall procedural
guarantees afforded to litigants — proceedings #uat fair, public and expeditious —
without protecting the implementation of judiciaaision; construe to Article 6 as
being concerned exclusively with access to a cand the conduct of proceedings
would be likely to lead to situations incompatibigh the principle of the rule of law
which the Contracting States undertook to respdwnthey ratified the Convention
(see Hornsbhy v. Greece, judgment of 19 March 1Bgports 1997-11, p.510,40).

The Court considers that the right of a litigantat@ourt could be equally illusory if a
Contracting State’s legal system allowed a judidatision which had become final
and binding to be quashed by a higher court on gpliaation made by a State
official.”

65. The time period for lodging an application for suyigory review both in civil and

criminal cases has now been limited to one yeardé®f Civil Procedure, Article 396; Code
of Criminal Procedure, Article 371). In additiomdamore importantly in the criminal law
context, Article 405 of the Code of Criminal Prouoesl now limits the application of
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supervisory review to cases which do not involvanges to the detriment of the accuséul
other words, a supervisory review cannot reverse@uittal, or a decision to terminate
proceedings, or result in a higher sentence. Thhaages represent a significant and very
welcome development.

4, The organisation of the Prosecutor’s Office

66. It is extremely difficult to provide a detailed dysis of the entire structure of the
Prosecutor’'s Office, since it remains an open goesto what degree that structure
(centralised and internally subordinated as itigsgonnected to the necessity of exercising
general supervision and to what extent it is ineingable to the performance of other
functions of the Prosecutor’s Office. Does suchegrde of subordination and centralisation
not violate the general rule of a specific prosecstindependence in the conduct of specific,
notably penal proceedings?

67. The position of individual prosecutors with respecttheir superiors seems weak
and not in compliance with Recommendation (2000)PEagraph 5(d) of Recommendation
(2000) 19 refers to prosecutors having tenure. gPaph 5(e) requires disciplinary
proceedings to be governed by law and to guaraatésr and objective evaluation and
decision which should be subject to independenievevThere is nothing in Article 43 on
termination of employment to indicate compliancéwthis. Indeed, it seems that dismissal is
by decision of the head — there is no provisiorafgpeal at least in this Law.

68. There are a number of other matters whereundear whether the provisions of
Recommendation (2000) 19 are being complied with (eferences are to paragraphs in the
Recommendation):

a. Paragraph 5(f) refers to a satisfactory grievanoecquure. There is no
evidence that there is one.
b. Prosecutors are guaranteed freedom of expresssociation, assembly and

public discussion. There is no indication in thewL#hat these rights are
guaranteed. The emphasis on secrecy in the seraiuk,the reference to
grounds of resignation as includiritpilure to agree with the decisions or
actions of a state body or of a higher officiald not tend to indicate a culture
of respect for freedom of expression.

C. Paragraph 10 refers to a prosecutor’s right to esfjuhat instructions
addressed to him are put in writing. Nothing suggésat this is applied.

69. The hierarchical centralised structure of thesBcutor’'s Office at all levels does
also not seem to fit well into a federal systemotiner federal states, for example, in Canada,
Australia and Germany where criminal prosecutioistexboth at the level of the federation
and its entities, separate prosecution offices established at each level which are
independent of each other. Where criminal jurisdicis reserved to the entities, the federal
prosecutor does not instruct the State, proviraid&nd prosecutor as to what he is to do. By
contrast, while the Prosecutor General’s Officéhm Russian Federation is organised both at
the level of the Federation and the subjects ofRbeéeration, the Prosecutor General may
issue commands to the prosecutors of the subjédtsed~ederation, and has the power to

" Following a decision of the Constitutional Couftid May 2005, exceptionally, supervisory reviewthe
detriment of the accused remains possible in aafsesceptionally grave violations of proceduralngtards by a
court which could be considered as violations @& Buropean Convention of Human Rights. This exoepti
seems justified.
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appoint and dismiss them, although appointment rbestin agreement with” the state
authorities of the respective subject of the FeaderaWhen it is taken into account that
supervision over the execution of the laws inclusigservision over the legislative bodies of
the subjects of the Russian Federation, the rotbeProsecutor General as an instrument of
centralised control is clear. It is assumed, howett in the final analysis, the Prosecutor
General is subject to the decision of the Constitiai Court where any issue of competence
of powers between the Federation and its subjeiesa Moreover, the specific situation in
the Russian Federation may require solutions wthiitar from other federal systems.

5. Other aspects

70. Paragraph 29 of Recommendation (2000) 19 statésllows:“Public prosecutors
should seek to safeguard the principle of equalitarms, in particular by disclosing to the
other parties — save where otherwise provided ey l#tw — any information which they
possess which may affect the justice of the pracged No provision of this Law seems to
implement this provision. Given the secrecy (paittidy in the prosecutor’s oath, the breach
of which is a ground for dismissal) there seemsramgabe a problem of culture.

71. The immunity of prosecutors from detention, arrestsearch is not justifiable.
Special arrangements need to be in place to etisatr@rosecutors do not sit in judgment on
themselves. Prosecutors should not be above the law

72. There is also no provision for independent momigrior inspection of the
Prosecutor’s Office.

Conclusions

73.  There have been undoubted reforms in the Russ&temyof Procuracy, notably the
limitations on the prosecutor’'s powers of supemyseview of court decisions, the fact that
the Law provides for the subordination of the pooger to the courts, and the fact that
intervention in court cases on behalf of the ciizés limited to cases where they are unable
to act for themselves or where this is justifieddese numerous citizens are affected by the
wrongdoing concerned.

74.  Nevertheless the overwhelming impression remainanobrganisation which is still
too big, too powerful, not transparent at all, ei®s too many functions which actually and
potentially cut across the sphere of other Stawdititions, in which the function of
supervision predominates over that of criminal poogion, but which nevertheless, despite
its powers, remains vulnerable to presidential atider political power. The strongly
hierarchical structure of the Procuracy, concemgapower in the hands of the Prosecutor
General, reinforces these concerns. As it staidgssystem does not seem to comply with
Recommendation (2000)19 and raises serious conadrieempatibility with democratic
principles and the rule of law.

73. A further reform of the system seems therefodéspensable. It should be brought
into line with European standards of a law-goversiate as well as Russia’s new penal and
civil laws. A new, comprehensive, politically ddfime legal instrument based on different
fundamental principles in accordance with democnatirms should be adopted. That would
require depriving the Prosecutor’s Office of itstemsive powers in the area of general
supervision which should be taken over by varioosrts (common courts of law, an
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administrative court and constitutional court) asllvas the ombudsman. The direction in
which the Venice Commission would recommend to @s been clearly formulated in
Recommendation 1604 (2003) of the Parliamentaredssdy, which statesthe power and
responsibilities of prosecutors are limited to theosecution of criminal offences and a
general role in defending public interest throudie tcriminal-justice system, with separate,
appropriately located and effective bodies est&lgitsto discharge any other function.”



