* K
*
* *
* *
* 4k

COUNCIL  CONSEIL
OF EUROPE _ DE L'EUROPE

Strasbourg, 25 October 2005 Restricted
CDL (2005)060
Opinion no. 345/ 2005 Or.engl.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

DRAFT OPINION
ON THE DRAFT LAW

ONTHE STATUTE OF NATIONAL MINORITIES
LIVING IN ROMANIA

on the bass of the comments by

Mr Sergio BARTOLE (Substitute Member, Italy)
Mr Pieter van DIJK, (Member, Netherlands)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priere de vous munir de cet exemplaire.



CDL(2005)060 2

l. INTRODUCTION

1. In June 2005, the Romanian authorities requegitedVenice Commission to provide its
expertise on the Draft “Law on the Statute of Nadio Minorities Living in Romania’
(CDL(2005)059).

2. Messrs Sergio Bartole and Pieter van Dijk wespanted as rapporteurs. A working meeting
took place in Bucharest on 7-8 September 2005,hmves attended by representatives of the
Government of Romania including the Departmentritar-ethnic Relations, representatives of
the Parliament, the Council of National Minoritieke National Council for the Prevention and

Fight against Discrimination and Mr Sergio Bartol€he present opinion was sent to the
Romanian authorities on 20 September 2005 and wdsreed by the Commission at its 64th
Plenary session (Venice, 21-22 October 2005).

M. ANALYSISOF THE DRAFT LAW
A. General observations

1. These comments are based on the English translatitdme draft law transmitted by the
Governement of Romania. This translation may ncuiately reflect the Romanian original
version on all points. Some of the issues raisatigopinion may therefore find their cause in
the quality of the translation rather than in thbstance of the draft law at issue.

2. The Commission has not been provided with gotaeatory report of the draft law. Such a
document would be useful to shed additional lighttee intention of the drafters and could also
be instrumental to determine with more precisianrtéiation between the draft law at issue and
other relevant sectoral legislation (see items &agraphs 12-15; E, paragraph 34; G lit. d
“cultural autonomy”, paragraph 74, below). It igtbfore recommended that such a document,
if not yet available, be prepared also to makeréuinterpretation of the law easier, including by
judicial authorities and international bodies.

3. The draft law at issue comprises 78 articlégnovery detailed. The draft was originally

meant to be a rather short framework law, whosetiom would have been to embody in a
single piece of legislation only the main princgplgoverning the status and position of national
minorities.

4. During the above-mentioned meeting in Bucharestas, however, made clear that in the
drafting process, a number of norms already exedess other sectoral legal provisions, such
the Law on Education No 84/1995 and the Public Léaministration Law No 2015/2001,
have been repeated in the draft law with a viepr¢widing a fuller picture of the existing rights
and facilities available to persons belonging thomal minorities. The Commission notes that,
as a result, the draft law has somewhat lostaiméwork character by replicating a number of
detailed provisions, without necessarily using $hene wording and degree of detail. This at
times makes the reading and interpretation of thé thw a difficult task, in particular when it
comes to determining which norm is to be consid&rdpecialigsee item C, paragraphs 13-
14, below).
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B. Background

5. There is at present no general piece of ldgislgoverning the statute of national minorities
living in Romania, even though this country hasnbelearacterised by a rich ethnic, linguistic
and cultural diversity for a very long time. A guad development has, however, characterised
the legal regime protecting national minoritiesga&lenced by the adoption of important new
legal guarantees, in particular in the field of @tion in 1999 and local public administration in
2001.

6. In recent years, a growing number of countreage enacted general laws on the protection of
national, ethnic or linguistic minorities or havanqmed to do so. Although not a legal obligation
under international standards, this is a welcomeldpment as such legislation significantly
contributes to raising the importance and visipitif the matter of minority protection, while at
the same time increasing transparency. A globalbitye assessment of general legislation on
minority protection also results from the finding$ the monitoring mechanismof the
Framework Convention for the Protection of Natiokthorities (hereinafter referred to as: the
“Framework Convention”).

7. The importance of the matter has recently le@ephasised in Romania through the national
referendum held in October 2003: as a result, I&8rff@, paragraph 3 lit. r of the Constitution
now requires that the statute of national minaitiee regulated by an organic law, which
Parliament has to adopt by an absolute majoritthefmembers of both the Senate and the
Chamber of Deputies. Furthermore, the governmgmtgramme for 2005- 2008 identifies in
its chapter 25 the protection of national mincsitess one of its main goals, which shall be
pursued by the preparationafiraft law on the statute of national minoritiggy in Romania.

8. In view of the foregoing, the Commission istleé opinion that the enactment of a general
law on the statute of national minorities would stiinte a strong manifestation of Romania’s
commitment towards its national minorities and tmgathe preservation of the essential
elements of their identities. The adoption of therent draft law, if coupled with the necessary
amendments to remedy the shortcomings highlighézditafter, would certainly significantly
contribute to reinforcing Romania as a democratites

9. The Commission is aware that a number of gédeaét laws have been in discussion for
many years in Romania and understands that dueetourrent political context, it is the first
time that Parliament is considering such a drafih \ypod prospects for its enactment. During
the above-mentioned meeting in Bucharest, the Cssiom’'s delegation was pleased to learn
that early consultation on the draft law had alyet@den place including with the civil society
and representatives of the national minoritiespanticular through the Council of National
Minorities.

C. Position of the draft law in the hierarchy of normsand in relation with other laws

10. The position of the draft law in the Romarniiegal order is of crucial importance for its
future interpretation, including because of itsssreelation with other legislation. According to
Article 73, paragraph 3 lit. r of the Constitutidhe draft shall be enacted as an organic law, i.e.
with a higher status than ordinary laws. The Coramis understands that the form of the
organic law is usually chosen to stress the sauipbrtance of the matter to be regulated. The

! Seesecond Opinion of the Advisory Committee on Croatidopted on 1 October 2004, paragraph 8; first
Opinion on Armenia, adopted on 6 May 2002, paradrap; first Opinion on Bosnia and Herzegovina, atdop
on 6 May 2004, paragraph 54; first Opinion on Padamadopted on 27 November 2003, paragraphs 40#¢t; f
Opinion on Italy, adopted on 14 September 2001agaaph 72.
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adoption and subsequent modifications of an orgéc require a qualified majority in
Parliament (see item A, paragraph 7, above), wémsures greater stability to this specific form
of legislation.

11. Apart from the adoption and amendment proesjuhere seems to be no difference in
practice between organic and ordinary laws in then&ian legal order. The Commission’s
delegation was told in particular that as conc@rdgial protection for alleged violations of the
law, the same legal remedies would be availabtoioplainants as would have been under an
ordinary law.

12. Whereas the legal form through which the deaft on the statute of national minorities
living in Romania shall be adopted raises no palercdifficulties, the Commission takes the
view that, despite several clarifications providédring the above-mentioned meeting in
Bucharest, the question of the interrelation witleo sectoral legislation remains unclear. This
is largely due to the fact the draft law has l¢stariginal framework character (see item A,
paragraph 4, above) by incorporating detailed edguis in key sectors. In any case, the
Commission is of the opinion that provisions of @enstitution should not be repeated in the
law, not even in an organic law.

13. The drafters confirmed that the princifge specialis derogat generaliould be a key to
avoid future legal uncertainties as to which lavalistbe declared applicable in concrete
situations. As an example, they indicated thatditadt law on the statute of national minorities
would certainly be considerdex specialisas regards the rules on cultural autonomy, buasot
regards education and public use of minority lagggasince sectoral legislation in these fields
is more detailed, although not exclusively aimedegulating minority language teaching and
public use of minority languages. The distincti@ however, not always simple to draw,
especially in the field of education where the nesmpetences of the bodies of cultural
autonomy are extensive (see item G, lit. d “cultatsaonomy”, paragraph 74, below).

14. The Commission is of the opinion that thetiates between this draft law and other sectoral
legislation should be regulated with more precisiothe draft itself in order to avoid, or at least
significantly limit, the risk of diverging interpi&tions. It is indeed important that the draft law
be clearly understood by those concerned, i.estidite authorities, local authorities, bodies of
cultural autonomy and persons belonging to nationimlorities. The principldex specialis
derogat generalcould in particular be stated more clearly sina \tarb “complete” used in
Article 76 does not accurately reflect this primeip

15. Consideration could be given to the posgyiftsystematically including, in the draft law,
more precise references thattording to the laiw(see Articles 16, paragraph 2; 29, paragraph
1; 34, paragraph 1)atcording to the legal provisions in fofd@see Article 36, paragraph 1) or
“according to the legislation in fortésee Article 48, lit a). Also, the Commission temds that
the sole guidance of Article 78, which merely stdteat ‘at the date of entry into force of the
present law any contrary disposition is abolishedll not be sufficient to adequately deal with
the above-mentioned concern of legal uncertaintgterrelations with other legislation. Such a
general ,safeguard clause”, which is already knamviRomanian legislation, seems to have
been deliberately chosen by the drafters to collgpnagential future sources of conflicts. It
should, however, be possible to provide a listhef dther provisions that would be abolished
upon the entry into force of the draft law. Suclsfs which would not necessarily have to be
construed as exhaustive, could be included in ta# w or in an accompanying explanatory
report.
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D. Per sonal scope of application

a. Issue of terminology

16. Although the draft law mainly uses the expogssnational minorities”, the terms
“communities” and “national communities” can alse tound in certain provisions (see for
example Article 4, paragraph 1, Article 9, paragrdp and Article 74, paragraph 1). The
Commission assumes that there are no particular tempsequences attached to the use of one
term or another, it being understood that the Woothmunity” is merely used to emphasise the
fact that persons belonging to national minoribéien exercise their rights in community with
others.

b. Definition of the term “national minority”

17. Articles 3 and 4 of the draft law contain dirdion of the term “national minority” and
“persons belonging to national minorities”. Moregwarticle 74 provides an enumerative list of
the national minorities living in Romania.

18. The inclusion of a definition of the term ‘“loaial minorities” is neither indispensable to

render such a law operational, nor is it requirgdniternational standards. That being said, a
number of states have chosen to include such aitttadi and this is widely seen as acceptable,
provided that the definition does not result initaalby or unjustified distinctions. In the course

of its visit to Bucharest, the Commission’s delegatunderstood that the adoption of a

definition in the draft law is seen as an importaovelty and enjoys wide support, including

from representatives of national minorities.

19. The Commission is of the opinion that mostef objective elements included in the

definition of Article 3, paragraph 1, namely themmrical inferiority and the elements of a

specific identity expressed by culture, languageebgion, do not raise any problem, given that
in particular the last three are alternative antlquanulative. The subjective element of the
definition, namely the wish of a national minoritypreserve, express and promote its identity,
does not raise any problem either.

20. This is not so, however, in respect of anotigective element featured in this provision,
namely the requirement that the community must hiareel on the territory of Romania from
the moment the modern Romanian state was establisherder to qualify as a national
minority. It seems that this concept intends teréd the moment in history at which Romania
was confirmed in its current frontiers. This seamsndicate that the relevant time is 1919,
although the creation of modern Romania may be ag@process rather than a definite event.

21. In combination with the definition, the drkfiv includes in its Article 74 a list spelling out
20 communities which are to be considered nationiabrities “in the spirit of this law”. The
main problem raised by this list lies in its appéiseexhaustive character. This provision should
be deleted; the interpretation and applicatiorhefdeneral definition of Article 3, paragraph 1
of the draft law should be left to the competerntharties and, ultimately, to the competent
courts. Should such a list be retained, it sho@dekplicitly construed as non-exhaustive or
indicative, not least of all because over time ott@nmunities may meet the elements of the
definition.

22. The consistency between the definition andishés not at all evident for the Commission,
especially in the light of the comparison betwden 1992 and 2002 census results made by the
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Government of Romania in its second report undeftamework Conventiénindeed, the list
mentions some communities which were only to bendounder the global heading “other
nationalities” in the 2002 census (for exampleAhl®anians and the Macedonians). The list also
mentions the Italians which appeared as a spewifiegory in the 2002 census but did not
identify themselves as lItalians in the 1992 cenGositrary to the ltalians, the Csangos are not
mentioned in the list even though they appearedsgecific category in the 2002 census.

23. These apparent differences in treatment prajupstions in particular as concerns the
practical meaning of the requirement linked to pinesence of a national minority since the
creation of the modern state of Romania (ArticleaB)l the expression of affiliation with a
national minority (Articles 3 and 4, paragraph A)non-exhaustive list of national minorities
would thus ensure the necessary flexibility to ém#iie competent authorities to consider these
guestions further in consultation with those conedr Should the idea of such a list be retained,
the Commission would find it more appropriate tagel it immediately after the definition in
Chapter I.

C. Citizenship criterion

24. The Venice Commission has had a few occadmrexpress itself on the issue of the
citizenship requirement with regard to legislatntecting national minorities. In this context,
the Commission stressed that a new, more dynamietey to extend minority protection to
non-citizens has developed over the recent’past.

25. Article 3 makes citizenship an element ofdbénition of “national minority”, at least for
the purposes of the draft law at issue. Bearingimd that there is no legally binding definition
of the term “national minority” in internationaliaand that the inclusion of the citizenship
requirement represents one possible interpretafidhe international principles in the matter,
the Commission wishes to recall that the aforernaetli more recent trend consists of not
making, in a general way, the enjoyment of theriggonally guaranteed minority rights
dependent on citizenship, except for those righitese enjoyment is traditionally restricted to
citizens (certain of the political rights, such @ticipation in elections at the national level;
access to certain public functions; right to refarthe country after having left it).

26. The Commission is aware that some authotdies the view that the text of the Romanian
Constitution, in particular its Article 6, paragm@ read in conjunction with paragraph 1,
implies that the protection of national minoritiesn be granted to Romanian citizens only.
While this is perfectly acceptable as concernstipali rights and in particular the right for
national minorities to be represented in Parliamt@ same reasoning is less convincing as
regards cultural and educational rights, in paldicubecause the text of the relevant
constitutional provisions contains no such expligittation’.

2 See ACFC/SR/I1(2005)004, Second Report submigté®bmania under the Framework Convention on 6 June
2005, answer to question 1, pages 49-51.

¥ CDL-AD (2004) 013 Opinion on « Two Draft Laws auiieg the Law on National Minorities in Ukraine »,
para. 18; CDL-AD (2004) 026 Opinion on “The revisBdaft Law on Exercise of the Rights and Freedos o
National and Ethnic Minorities in Montenegro”, pa&3-34.

* The Constitution of Romania, republished in 20@3ds as follows:

Article. 6. Right to identity(1)The state recogsizend guarantees to the persohelonging to national
minorities the right to preserve, develop and esgpriheir ethnical, cultural, linguistic and religis identities.
(2)The protection measures taken by the statehfopteservation, development and expression atlitrgity of
the persons belonging to national minorities must donsistent with the principles of equality andhno
discrimination with respect to the other Romani#izens
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27. In the case of Romania, consideration coukdefore be given to follow the above-
mentioned more recent trend and not to make cgfapnan element of the definition of
“national minority”, but rather to indicate in thgrovisions concerned that the enjoyment of
certain specific rights is restricted to citizewathout such explicit restrictions, the assumption
would be that the rights and facilities spellediauhe daft law are available both to citizens and
non-citizens belonging to national minorities.

28. Removing the citizenship requirement from dedinition would also eliminate certain
apparent contradictions with other provisions efdinaft. For example, Atrticle 6 of the draft law
provides that all individualare equal before the law and are entitled witlaoytdiscrimination
to equal protection of the law. This provision, @irightly makes no distinction between
citizens and non-citizens, is in conformity withti8le 26 of the International Covenant on Civil
and Political Rights and with Protocol No. 12 af teuropean Convention on Human Rights.

29. Another example is Article 7 of the draft lawhich on the one hand provides in
paragraph 1 that the State will take effective messsin order to promote reciprocal respect,
understanding and cooperation between _all citizémespective of their ethnic, cultural,
linguistic or religious identity. This is a wordirdirectly borrowed from Article 6, paragraph 1
of the Framework Convention, except that the Igitewision is applicable to all “persons” and
not just all “citizens”. It is therefore recommedd® align Article 7, paragraph 1 of the draft
law on the corresponding provision of the Framew@davention. This seems all the more
justified that Article 7, paragraph 2 which is ditg taken from Article 6, paragraph 2 of the
Framework Convention, provides that the public arties will take the necessary measures in
order to protect persorgho may be victims of threats or acts of discriion, hostility or
violence, because of their ethnic, cultural, lisgai or religious identity, without making any
distinction between citizens and non-citizens.

30. As they stand, these provisions are diffitmlbe reconciled with each other as well as with
the general definition referring to the citizensteguirement. In the same vein, the Commission
would find it difficult to justify the restrictiorof certain cultural and linguistic rights to citire
only. This is notably the case for Article 5, actog to which the State acknowledges and
guarantees to persons belonging to national miestite right to preserve, promote and express
their ethnic, cultural, linguistic and religiouseiity. This is also the case for certain linguaisti
rights that will be addressed elsewhere in thift dg@nion (see item E, paragraph 36, below), as
well as for the membership of the organisationstioeed in Article 39, paragraph 1 lit. b (see
item G, lit. b “organisations of citizens belongitay national minorities”, paragraphs 56-57,
below). Furthermore, the exclusion of non-citizenat least those belonging to a national
minority recognised by the draft law - from the Wwhgystem of cultural autonomy is highly
guestionable.

E. Public use of minority languages

31. Under Chapter Il of the draft law, Sectionobitains several provisions governing “the use
of mother tongue”. Article 31 thus provides for tight to use minority languages for public
purposes in those “administrative-territorial unithere the citizens belonging to a national
minority have a significant percentage, in the @omuas of the Public Local Administration Law
No 215/2001".

Article. 32(...). (3) The right of persotelonging to national minorities to learn their thee language, and
their right to be educated in this language are guieed; the ways to exercise these rights shalelgelated
by law. (...)
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32. The exact meaning of the term "significantcpetage"”, which is in itself too vague a
concept, is of such vital importance for the agian of this and other articles (see Article 37)
that the authorities and the recipients of the heed sufficient guidance to implement It is
therefore of crucial importance that Article 31 reakan explicit reference to the Public Local
Administration Law No 215/2001, which contains a¥®@hreshold that will be rendered
applicable also in the draft law on the statuteaifonal minorities. This will indeed represent a
positive step fully in line with international stards$.

33. The Commission understands the concern adridfgers who have preferred not to repeat
the 20% in Article 31 of the draft law, so as twidvreopening the political debate on this
threshold. The Commission nevertheless noteslateference to the “significant percentage”
is not consistently used in Articles 31 to 38. Akgical consequence and unless otherwise
specified, it seems that the articles not mentwiinsuch as Article 34, paragraph 2 (right to
conclude a marriage in a minority language), shoutibe subject to the threshold deriving
from the Public Local Administration Law No 215/200n such cases, it may be useful to
include other criteria in the draft law as it igdh@o imagine that such linguistic rights will in
practice be available without any limitation.

34. In the provisions of this Section 5, the drafiquently uses the expressions “in the
conditions of the law” (see Article 32), “accorditgthe law” (see Article 34, paragraph 1) or
“according to the legal provisions in force” (sedide 36, paragraph 1). These references,
which are not further specified, make it extrenwdifficult for those concerned to know which
additional conditions are placed on the public efseninority languages in the various contexts
at issue, such as the issuance of normative dodsarbgrthe central public authorities and the
use of minority languages before law courts. Soroeemrecise references to the relevant laws
should therefore be included in the text of thdtanaat least in an explanatory report in order to
remedy this legal uncertainty (see related commendsr item C, paragraph 14, above).

35. As concerns ways and means to make the puddicof minority languages effective in
practice, the draft law provides for the need teues language training of the public officers
concerned, as well as for the possibility to redortauthorised translators (Article 36,
paragraph 1). The draft, however, does not indiegdech solution must prevail in what
circumstances: is the choice left to the discretibthe authorities ? Does the choice depend on
the percentage of persons belonging to nationabnities living in the administrative-territorial
unit concerned ? Are the economic capacities of authorities of any relevance ? The
Commission suggests that the draft law be complatedder to give further guidance on these
important questions.

36. The Commission is of the opinion that resenthre linguistic rights listed under Section 5
to citizens only and thereby not extending themmdo-citizens can hardly be justified (see
related comments under item D, paragraphs 24-38vedbNon-citizens may indeed speak
certain minority languages which already enjoy geton under the draft law. For example, for
those persons belonging to a national minority \&re residents in Romania but (still) do not
have the special bound of citizenship, registratdtheir name and surname in the minority

® Article 120, paragraph 2 of the Constitution simpdfers to “the provisions of the organic law” tarther
specify this expression.

® See first Opinion of the Advisory Committee on &ua adopted on 6 April 2001: “The Advisory Contest
notes that the Parliament adopted in early 2001aalon local public administration. The Advisory Guittee
welcomes the fact that this Law would expressihaige, inter alia, the use of minority languagesdealings
with local authorities in areas where minoritiescacint for more than 20% of the population. Thisgiuiity,
which would constitute an important step in the lempentation of the Framework Convention, would gut
end to the legal uncertainty now prevailing in thiea”, para. 49.



-9- CDL(2005)060

language would seem important (see Article 33).il8rty, a distinction between citizens and
non-citizens would seem inappropriate and evenl@nadttic in practice as regards the linguistic
situation of detainees (Article 35), as well asqmds in sanitary institutions and centres (see
Article 37). As concerns the latter provision, bwid also seem strange not to take into account
those residents who feel they belong to a recogmagonal minority, but are not yet Romanian
citizens, in determining whether the requiremera tsignificant percentage” is fulfilled.

F. Judicial protection of therightsenshrined in the draft law

37. As the Commission already noted, that thet dmaf seems to combine both programme-
type provisions and provisions granting rights thaght be enforceable before domestic judicial
authorities. It is, however, often difficult to desn whether a particular provision falls within
one or the other category. The question is impbitaar alia as regards judicial protection,
since individual applications lodged with courtsda principle only relate to a violation of
enforceable rights.

38. Such difficulties can be found in provisiorestpining to education. Article 17 contains a
long list of obligations for the state, which shaibbably require the adoption of implementing
regulations, unless the existing provisions in fiekel of education are considered sufficient.
Article 18 of the draft, which is closely linked #aticle 17, provides for the consultation and
even in some cases binding consent of the repegs@st of national minorities not only for the
establishment, elimination and functioning of thempetent public educational units and
institutions, but also for the appointment or cleafjitheir management.

39. In this context, the question may arise asvhether the positive advice given by the
representatives of a minority excludes the righa gierson belonging to that minority to lodge
an individual complaint on the ground that he oe stould consider to be affected by the
decision adopted on the basis of that advice.ifnréspect, the draft law does not provide clear
rules concerning the legal protection by the omjinavil or administrative courts. If the
approval by the representatives of the minoritiesy he deemed to introduce a preventive
guarantee for the adequacy of the implementing nneasthe possibility of a successive judicial
control of the matter is generally required by ihiernational instruments in the field of the
human rights. It is therefore recommended thabh&urguarantees on the judicial control and the
legal remedies be included in the draft law. Argfrprotection of the individual is indeed all the
more required since important rights are grantethéocommunity, in particular through the
system of cultural autonomy.

G. Participation

a. General remarks

40. The overall question as to whether personsngelg to national minorities living in
Romania are ensured an effective participationitural, social and economic life and in public
affairs, in particular those affecting them, is m@sy to answer. Minority participation is
promoted through a range of measures and specoigitses within the executive branch.
Furthermore, there are important institutional elata of participation in Romania such as
minority representation in Parliament, the Courdafil National Minorities and the newly
envisaged system of cultural autonomy.

41. The Commission is not in a position to assdssther or not this institutional framework
actually results in an effective participation efgons belonging to national minorities in public
life. This would require an in-depth monitoringtbg situation, including on how the existing
system is implemented in practice. Such a mongors periodically conducted under the
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Framework Convention, where the latest evaluatioter alia strongly welcomed the
constitutionally guaranteed representation in Bawdint, but at the same time stressed certain
shortcomings in the consultation of the CounciNational Minoritie. The Commission can
therefore not exclude that it may ultimately prowexessary to reinforce the participation of
representatives of national minorities in the denisnaking proce$s

b. Organisations of citizens belonging to nationalariires

42. One of the essential features of the proteationational minorities in Romania is their
guaranteed representation in Parliarhefihis minority representation is ensured in pcacti
through the participation of the so-called “orgatiens of citizens belonging to national
minorities” in the election proce¥sWhile persons belonging to national minorities fiee to
organise themselves in “associations” for the psepaf Governmental Ordinance No 26/2000,
they have to meet a number of additional conditibtiey want to take part in elections. These
conditions are set out in Article 7 of Law No. 8002 on Local Elections, on which the Venice
Commission adopted a critical opinfdn

43. Chapter lIl (Articles 38 to 50) of the dradtit on the statute of national minorities living in
Romania is entirely devoted to the organisationsitifens belonging to national minorities.
Articles 49 recalls that they may take part inltwl, parliamentary and presidential electténs
and Article 50 indicates that, in doing so, they assimilated to political parties.

44. The organisations of citizens belonging tdomail minorities have so far not received
public recognition in the Romanian legislation. &a¥ representatives of national minorities
contend that Governmental Ordinance No 26/2000ssocations and foundations, which is
rather liberal as it sets out very few legal candg for creating an association, has failed to
acknowledge their specific function and nature,clvhs to help a national minority to preserve
and express its cultural, linguistic and ethnimtidg while ensuring, at least to an extent, its
representation.

45. Notwithstanding the restrictive nature of twnditions placed on the registration of the
organisations of citizens belonging to national anites (see paragraphs 46-51, below), the
Commission takes the view that the inclusion, m dinaft law, of a chapter dealing with these
organisations constitutes a marked improvemertanit entails public recognition of their role.

" See first Opinion of the Advisory Committee on &ua) adopted on 6 April 2001, paras 65-66.

8 During their meeting with the Commission’s delegatin Bucharest, some members of the Council of
National Minorities suggested to provide for thempulsory consultation of this body by the Authdigtyinter-
Ethnic Relations in Article 55, paragraph 5 of d&ft law.

° See Article 62, paragraph 2 of the Constitutiorichtstates: “Organisations of citizens belongingniational
minorities, which fail to obtain the number of votr representation in Parliament, have the rightone
Deputy seat each, under the terms of the electianal Citizens of a national minority are entitled be
represented by one organisation only”.

1 Article 39 of the draft law reads as follows: “(Tfhe organisations of citizens belonging to national
minorities may be established in one of the follgvimodalities: (...) b) according to this law, foreth
organisations of citizens belonging to national amities stipulated at Article 62 (2) from the Cadhgion,
which take part at the parliamentary, presidentiad local elections. (2) (...)".

1 CDL-AD (2004) 040 Opinion on « The Law for thedfien of Local Public Administration Authorities in
Romania », paras. 18.

2 This right is already expressed in Article 62, pgmaph 3 of the Constitution.
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This role is indeed not properly reflected in therrent regulations contained in Law
No. 67/2004 on Local Elections.

aa. Conditions for registration

46. Article 40 sets out the conditions organisetiof citizens belonging to national minorities
have to meet in order to be registered as suchgRanh 2 of this provision stipulates that “the
number of members of a minority organization matybesmaller than 10% of the total number
of citizens who declared their affiliation to thespective minority at the last census”. This
represents a lower threshold than the 15% contamebe Law on Local Elections. While
acknowledging this as an improvement, the Commsssostill of the opinion that a 10%
threshold of this type would be too restrictiveoadition. This is especially the case for those
organisations which operate at the local level dmiaistrative units where there is a
concentration of members of the minority conceritoed which cannot meet the requirement of
10% at the national level.

47. The same holds true for the requirement inckerd0, paragraph 3, which states: “in case
10% in the last census is equal to or surpass@@Fpersons, the list of founding members
must contain at least 25.000 persalmniciled in at least 15 counties from Romania,imutess
than 300 persons for each of these couhti€his is also likely to exclude the founding and
registration of organisations at the local levelimts where there is a significant concentration
of persons belonging to a sizeable minority atometi level. It is true that Article 46 provides for
the possibility to establish territorial divisiomsthin any organisation of citizens belonging to a
national minority, but this does not satisfactordgidress the excessive difficulty to set up
another, distinct organisation.

48. There is a legitimate concern for the stateintooduce some legal safeguards for
associations to be authorised to take part inietects “organisations of citizens belonging to
national minorities”. It is therefore perfectly werdtandable that the state expects serious
guarantees of representativity from such orgawisatias electoral privileges must not be
abused. However, the Commission is of the opirta the conditions for registration may not
be of such a severity that they disproportionalalyotir groups which are represented in
Parliament to the disadvantage of (new) groups lwhish to participate in public Iit& In the
draft law at issue, the proposed restrictions, kifigith the exception of the 10% threshold)
largely mirror the corresponding provisions of ttev on Local Elections, are not reasonable
and do not meet the requirement of proportionality.

49. This is all the more problematic since elattprivileges are not the only element at stake.
Indeed, in addition to participation in electiotise qualification as “organisations of citizens
belonging to national minorities” entails severampetences listed in Article 48 of the draft
law. These competences include the right to beesemted in the Council of National
Minorities, the right to administer special fundslaeceive yearly allowances from the State
budget®, the right to propose the appointment of represimes in certain institutions and to
notify the National Council for Combating Discrinaiion of cases of discrimination.

50. As a consequence, the whole Chapter Il ofithé law may potentially result in excluding
significant parts of national minorities from repeatative and consultative bodies, as well as

13 CDL-AD (2004) 040 Opinion on « The Law for thedfilen of Local Public Administration Authorities in
Romania », paras. 45.

14 According to Article 55(5) lit. i, the Authority fénter-Ethnic Relations shall “grant financial aistance to
the organisations of citizens belonging to natiomahorities (...)".
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from a range of participation rights, which wouldem out of proportion. Indeed, the
organisations of citizens belonging to national eniiies are associations and the conditions
they are required to fulfil to be registered havée analysed as restrictions to the freedom of
association. If the authorities consider that mesdrictive conditions are necessary for these
organisations to be allowed to take part in elastiat is recommended to reserve only the
competences spelled out in Article 48 lit a to thrganisations mentioned in Article 39,
paragraph 1 lit. b; by contrast, the competenceliespout in Article 48 lit b to h should not be
excluded for organisations of national minoritieemioned in Article 39, paragraph 1 lit. a.
Article 47 of the draft law, which will oblige therganisations already represented in Parliament
and/or in the Council of National Minorities to negister, does not seem able to remedy this
inherent shortcoming of the system.

51. While the Commission has serious concerns tatheu aforementioned conditions for
registration, it considers it extremely positivattthe election process leading to the setting up
of the National Councils of Cultural Autonomy haseh conceived in a much more open way.
Article 62, paragraph 5 indeed makes it cleartti@members of the organisations mentioned in
Article 39, paragraph 1 lit. a and lit. b will dile allowed to stand as candidates. This
arrangement will ensure a fair electoral competjtiaithout unduly favouring the candidates
from the organisations of citizens taking part e tparliamentary, presidential and local
elections.

bb. Data protection

52. The Commission notes that the registrationgs® of organisations of citizens belonging to
national minorities necessarily requires to progamsonal ethnic data. In this context, it is
essential to make sure that individual declaratminaffiliation made in the census, which are
mentioned in Article 40 as a tool to evaluate tlhenerical size of the minority concerned,
cannot be publicly disclosed. The list of the sigres of the members of the organisations,
mentioned under Article 42, should also be proteatean appropriate way. It is self-evident
that any special voting system for national mimesitrequire that the voters and the candidates
reveal their belonging to a minorify This does not mean, however, that the list ofrsashould

be made publicly accessible. There are indeed passibilities to secure the confidentiality of
these personal data.

53. Itis thus necessary either to introduce endfaft law certain guarantees ensuring protection
for ethnic data or at least make an explicit cre$ésrence to such guarantees if they are already
entrenched in other legislation. Only those “pessbalonging to the national minority whose
Council is going to be established” will be entitl® elect their National Council of Cultural
Autonomy (see Article 62, paragraph 1 of the deaff), but the Commission understands that it

5 n this context, it is worth recalling that the Astwry Committee on the Framework Convention expakss
similar concerns about these negative effectsHosé associations wanting to compete with the aiready
represented in the Parliament. See first Opiniorthef Advisory Committee on Romania, adopted onrl Ap
2001: “The Advisory Committee notes that the abimstitutional arrangements give considerable weitht
one organisation for each minority, for instance thrganisation represented in Parliament and/or @muncil
of National Minorities. This preferential treatmeistreinforced by the fact that this organisaticeteives most
of the financial aid allocated by the state to thmority concerned. This creates a risk that otbeganisations
representing that minority may to some extent delisied and may not receive adequate state suppbig.risk

is probably greater for the Roma community, whiehepresented by several dozen organisations atitus
more fragmented. It is therefore important thathe allocation of state support, the Governmentcpsaas not
exclusively through the organisations represente@arliament and/or the Council of National Minaet, but
also through the channel of other organisationsrespnting minorities”, para. 67.

16 CDL-AD (2004) 026 Opinion on “The revised Draftl.@n Exercise of the Rights and Freedoms of Nationa
and Ethnic Minorities in Montenegro”, para 52.
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is not the intention of the authorities to set wgpacific register of “minority” voters. Everyone
who declares to belong to a given minority willriéfere be entitled to take part in the election
of the corresponding Council of Autonomy The listtmose who took part in the elections
should, however, not be used by the uthoritiesotier purposes and its acess should be
restricted.

54. Introducing the proposed guarantees to pradutic data would contribute to fully
respecting the right not to disclose one’s affiatwith a national minority, which is in keeping
with Article 3 of the Framework Convention. It © be welcomed that Articles 4 and 13 of the
draft law partly reflect this principle. Howevermth provisions make this right dependent on
other legislation (“in compliance with the law” arfexcept the cases mentioned in the law”,
respectively). This weakens the right not to declame's affiliation with a national minority.
Exceptions to this right should therefore be mdearty defined, serve a legitimate aim and be
proportionate to that aim.

CccC. Other issues

55. Atrticle 40, paragraph 4 which determines ti@mtmore than 25% of the members of an
organisation of citizens belonging to a nationahenty may be persons who do not belong to
the minority concerned, is questionable and camepextremely difficult to monitor in practice.
Article 40, paragraph 5, which prohibits membersifipvo organisations belonging to the same
minority, also raises questions. Both provision®ant to a strong interference with the freedom
of association as guaranteed in Article 11 of theogean Convention on Human Rights, and
their justification is not obvious.

56. The draft law seems to imply that the orgditiea may consist of citizens only, since the
term is explicitly contained in the expression ‘@rgations of citizens®elonging to national
minorities”. It is, however, difficult to understhrwhy these organisations, which will be
established to promote and protect the identitthef national minority concerned, should be
prevented from extending their activities to natieens resident in Romania who belong to the
same minority, and why those non-citizens sheultegebe barred from becoming members of
these organisations. This point needs furtherfidation, particularly in view of the fact that the
competences assigned to these organisations bydeed electoral privileges.

57. The Commission acknowledges that it may beiregie for the state to restrict to citizens
only the right for these organisations to take paparliamentary and presidential elections. The
draft law, however, also seem to imply that onlyzens belonging to these organisations may
participate in local elections. This is not in @tibn of any imperative rule of international or
European law concerning universal suffrage. Howeaetendency is emerging to grant local
political rights to foreign residents. The Comnussican therefore only echo its earlier
recommendation to introduce the possibility fobktaesident non-citizens to take part in local
elections in Romanta This could constitute a significant progresserts of participation of
those non-citizens belonging to national minorities

d. Cultural autonomy

58. Chapter V of the draft law exclusively dealtwvhe concept of "cultural autonomy”, which
would constitute a novelty in the Romanian legaleor The Commission notes that there is no
internationally accepted model of cultural autonorty national minorities. Although
international standards and principles are somewiligging in this matter, cultural autonomies

17 CDL-AD (2004) 040 Opinion on « The Law for thedfien of Local Public Administration Authorities in
Romania », para. 9.
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have been recognised, despite frequent shortcomesgspotentially instrumental for the
implementation of Article 15 of the Framework Contien® and the OSCE Lund
recommendations consider non-territorial forms d@lf-governance, including cultural
autonomél/é useful for the maintenance and developwietie identity and culture of national
minorities™.

59. The introduction of a model of cultural autoryofor national minorities may thus be
considered a positive and useful step to reinfahe®r participation in public affairs, in
particular in those countries where national miresiaccount for a significant proportion of the
total population and where there are shortcomimgshe existing scheme of participation.
Whether or not this diagnosis applies to Roman&gdsestion that ultimately needs to be given
a political response by the authorities, in comsiglh with those concerned. At any rate, the
form of cultural autonomy contained in the draf lould ensure real decision-making powers
to the representatives of national minorities nyathtough their binding consent, and not just
consultation rights as is the case in some othartoes.

aa. Group rights and binding consent

60. Chapter V of the draft law implements whatlddae described as the collective dimension
of the protection granted to national minoritiexlded, the main feature of a system of cultural
autonomy is that it goes beyond the mere recogndfaights to persons belonging to national
minorities. This is reflected in Article 57, paragh 1 of the draft, which defines cultural

autonomy as the right of a national community teehdecisional powers in matters regarding
its cultural, linguistic and religious identity,rtugh councils appointed by its members.

61. The first part of the draft, and in particuZmapter 1 and Chapter Il, seems to favour the
protection of national minorities through individugghts, although Article 20 of the draft
mentions at the same time cultural guaranteeseimops belonging to national minorities and
the right of national minorities to public cultuiaktitutions. This is evidenced by the frequent
use of the expression “persons belonging to ndtimmaorities” when rights are stipulated. In
order to strengthen its internal coherence, thi ldna could make clearer - especially in its first
two chapters - that it aims at combining individpabtection with protection granted to the
group. This second dimension is particularly praaninin Chapter V of the draft law through
the binding consent that needs to be obtained tt@mCouncils of National Minorities. The
combination of both individual and group protectsord their proper articulation in the draft law
also need to be taken care of as concerns theigugiotection (see item F, paragraph 39,
above).

62. It is true that the international principlesthe matter show a clear preference for the
protection of the minorities through individual litg, but they do not prohibit the adoption of
means of collective protectith for example through group rights as this may als@ means

to ensure minority participation in public affailss a matter of fact only cultural institutions
can, in cooperation with the public authorities,plement the policy of promotion and

18 See second Opinion of the Advisory Committee tomias adopted on 24 February 2005, paragraphs 66-6
second Opinion on Croatia, adopted on 1 October42Qfaragraphs 164-170; first Opinion on Hungary,
adopted on 22 September 2000, paragraph 46; firsinion on the Russian Federation, adopted on 13
September 2002, paragraphs 43-45; first Opiniorémaine, adopted on 1 March 2002, paragraph 32.

9 See Recommendation 17 of the Lund Recommendatithve @ffective participation of national minorgié
public life and corresponding explanatory note.

%0 See para 13 of the explanatory report of the Frapré& Convention, which simply states that the Fraoré
Convention “does not imply the recognition of cotiee rights”.
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preservation of the historical and present culafreational minorities. Moreover, the exercise
of rights in community with others, including righfor persons belonging to national minorities,
is often an emanation of the freedom of association

63. The draft law provides for the compulsory adtation of the bodies of cultural autonomy
in a number of instances and, in some cases, egeires the binding consent of these bodies.
This binding consent is mostly linked to the appuoint of staff members with managing
responsibilities in educational, cultural and medsitutions. In this context, Article 58 lit. g t

| uses different expressions like “appointment b& tmanagement”, “approval of the
appointment of the management” and “proposal ofagh@ointment of the management”. Such
forms of binding consent, which are not furthercefeed in the draft law since Articles 18, 21
and 26 are not more prescriptive, may raise coscasnto their practical meaning and their
compatibility with the general principles applicalto public competitions organised to fill
vacant posts within the civil service.

64. The respective nomination procedures will itaély necessitate frequent contacts between
the competent authorities and the bodies of culamgonomy in order to find compromises
acceptable for both sides. This will be a learmpnoress, which should take place in a spirit of
co-operation rather than confrontation. For exammleposals have been made that the bodies
of cultural autonomy could select a short list ahdidates who meet the requirements of
expertise and sufficient knowledge of the languaige culture of the minority concerned. The
state authorities responsible for the nominationld/¢hen appoint the successful person among
the short-listed candidates, following a fair cofrtws in compliance with the existing rules,
including the same legal remedies for the unsutidesandidates.

65. The Commission is of the opinion that the tdea# could provide more guarantees in this
respect, without of course it being possible taulaig in all details the way in which these
appointments shall take place.

bb. Relationship between institutions of cultural agtmes and other bodies

66. Since the notion of cultural autonomy is nodwn yet in the Romanian legal system, care
should be taken to circumscribe it with precisidwecording to the draft law, the envisaged

cultural autonomy should lead to the setting upes institutions entrusted with wide-ranging

competences in the fields of education, culturediaehistorical monuments and cultural

heritage. Although Article 61 labels these insiia$ “autonomous administrative authorities
with juridical personality”, the Commission recommds that their legal nature be further

specified in the draft law in order to clarify imment issues: will they be entitled to issue
administrative decisions and, in the affirmativeniah rules of procedure and legal remedies
will be applicable ? What type of responsibilityiieir organs bear ?

67. The new institutions of cultural autonomy witlexist with several actors partly exercising
the same or at least similar competences: the at#ierities (including the Authority for inter-
Ethnic Relations), the parliamentary committeehieman rights, denominations and minorities,
the Council of National Minorities and the orgatimas of citizens belonging to national
minorities. It is therefore essential to clarifytive draft law the respective role of the Counails
Cultural Autonomy, especialljis-a-visthe Council of National Minorities and the orgaatisns

of citizens belonging to national minorities bodi€ghis would avoid any unnecessary
overlapping of competences. It is equally importantegulate in detail the relations between
the Council of National Minorities and the stat¢haities. Failure to do so would create legal
uncertainty, potentially lead to numerous legaltanrersies and thereby seriously complicate
the implementation of the system in practice.
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68. In view of the foregoing, the Commission istleé opinion that the articulation between
Chapter Ill and Chapters | and Il of the draft lauld merit further consideration with a view
to clarifying it. For example, some articles refierthe need “take into account the will of” or
“consult” the representatives of national minostigvithout specifying through which bodies
this shall be done (see Article 11 and 18, pardgrBpor whether individuals claiming to
represent a minority may also have a say in thegters.

69. The relations between the Councils of Cultargbnomy and the state authorities could be
the object of a specific, more detailed, sectidtinrgeout the main principles applicable in this
regard. In the current draft, only isolated andelised provisions touch upon this important
guestion. For example, Article 71, paragraph 1 By&n the general possibility to “delegate”
further competences to the Councils of Culturalofsoimy. Certain provisions explicitly provide
for the necessity to get the “prior approval” of airleast “consult” the National Council of
Cultural Autonomy in the fields of education (Ak&cl8, paragraphs 1, 2 and 5), culture
(Article 21 paragraph 1) and media (Article 26,gogaph 2). In the list of competences granted
to the Councils of Cultural Autonomy by Article 58ifferent notions are used, such as “in
partnership with public competent authorities (deec, d, f) and “participation in the
elaboration of strategies and priorities” (lit. e).

70. The scattered use of such notions makes reragty difficult to identify the main rules
governing the relationship - including from a bugg perspective - with the public authorities.
The mere reference, in Article 60, to the principlédecentralisation” and “subsidiarity” in the
exercise of the competences listed under Articles5&t sufficient to deal with this concern.
The reference to the latter principle in this cghte even confusing since the Commission
understands that the drafters have used it tossinesfact that the system of cultural autonomy
will remain optional in the sense that each migaoaiill be free to use it or not.

71. The same holds true for Article 72, which tighestablishes the competence of the
administrative courts to solve legal disputes agigsetween the National Council of Cultural
Autonomy or County Committees and the state autbsrilt may also be necessary to provide
for the possibility to conclude agreements betwbemational minority concerned - through its
Councils of cultural autonomy - and the relevariliguauthorities to substantiate this notion of
“partnership” with the authorities.

72. The main rule governing the relationship betwBational Councils of Cultural Autonomy
and organisations of citizens belonging to a natiaminority is enshrined in Article 59,
paragraph 2 of the draft law. This is a useful @ion aimed at avoiding a duplication of tasks
which suggests that National Councils will largslybstitute themselves to organisations of
citizens belonging to national minorities. Ther@assuch provision on the relationship between
National Councils of Cultural Autonomy and the Calief National Minorities, although the
duties assigned to the latter by Article 53 suggeshy possible overlappings with the
competences of the Cultural autonomy of nationalomiiies in fields such as education, culture
and media.

73. Bearing in mind that the election processifeado the establishment of the National
Councils of Cultural Autonomy is to be carried bytthe organisations of citizens belonging to
national minorities, it is important that the taskregulate it remains with the Government -
through a legislative delegation - and that thereent Electoral Commission is entrusted with
its supervision (Articles 62) as these are esdegtiarantees for the fairness of the voting
procedur&’. The Commission is of the opinion that the dratft kould be clearer in addressing

21 See CDL-AD (2004) 026 Opinion on “The revised Diadw on Exercise of the Rights and Freedoms of
National and Ethnic Minorities in Montenegro”, paf®.
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the modalities for the establishment of a Natiddalincil of Cultural Autonomy for a national
minority which has more than one organisationhla tontext, the Commission takes the view
that Article 73 of the draft law either is not algadrafted or entails the possibility of unequal
treatment of different organisations within the samational minority by requiring for an
organisation of a national minority that it papiaies in the elections with a certain result in
order to be considered as representative and légés. provision would seem to hamper
political diversity. The Commission recommends hrasing of the provision to exclude the
consequances mentioned here.

cc. Interrelations with other legislation

74. The relation with other sectoral constitutiomad legal provisions is another area which
needs further clarity. For example, the readinthefcompetences assigned by Article 58 to the
cultural autonomy of national minorities in the edtional field, taken in conjunction with
section 1 of Chapter Il (Education of national nnities), leaves the general impression that
national minorities would have a stronger say & dihganisation, administration and control of
the minority educational system. It is, howevetraxely difficult to determine more precisely
what changes will be brought to the current syéteRor example, is the proposed intervention
of cultural autonomies in the organisation, admiat®n and management of private
educational institutions with teaching in minoiigyguages (Article 58 lit. ¢ and g) a complete
novelty ? Who can decide between the establishofeminority language teaching within the
public education system and the establishmentidtereducational institutions ?

75. Another important area, namely the possibildylevy taxes in order to ensure the
functioning of the institutions of cultural autongms only briefly mentioned in the draft law
(Article 58 lit. I) without further practical guid&e on how to put such a system in place except
that this should be made “in compliance with th&’larhe draft law contains no indication
whatsoever on key issues such as the nature aéxles (income tax, per capita contribution,
etc.), as well as the circle of persons who woalgeto pay them.

[1. CONCLUSIONS

76. The draft law contains provisions which, impiple, constitute a satisfactory framework
for the protection of minority rights in Romanid. therefore merits an overall positive
appreciation.

77. The draft law contains, however, certain ingoarlimitations and several uncertainties as to
its meaning and scope. It is recommended to addnese shortcomings with the necessary
amendments, with a view to making the draft mos#lyaperational and improving its quality.
This would also ensure that the draft is fullyimrelwith international standards.

78. The Commission recommends, as a matter ofitgrito improve the way in which the
cross-relation between the draft law and otheiosaickegislation is regulated (see paragraphs 2,
12 to 15, 34 and 74 of the present opinion). Is tontext, it is recommended to specify the
references to other laws and legal regulationstanoktter reflect the principleex specialis
derogat generali

22 According to the second report of Romania under Enamework Convention submitted on 6 June 2005
(pages 18-19), the legal framework on minority edion is governed by Article 32 of the Constitutiemd
Articles 5, 8 and 118 to 126 of the Law on Educatim 84/1995 republished on the basis of ArticleflLaw

No. 151/1999.
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79. It is also essential to address potentiallappmg between the relevant institutions and the
duplication of their tasks stemming from a lackcobrdination in the envisaged system of
cultural autonomy (see paragraphs 68 to 72 of iegenit opinion).

80. In order for the draft law to better complyttwihe freedom of association, the conditions
for the registration of the so-called “organisasiari citizens belonging to national minorities”
should be eased (see paragraph 50 of the presemrgp

81. The recommendations of the Commission to beitteumscribe the meaning and scope of
the minority rights guaranteed in the draft lawwasl as to strengthen their judicial protection,
would provide additional guarantees for the indrald (see paragraphs 39, 61 and 64 to 65 of
the present opinion).

82. Finally, the Commission suggests that theaaitihs reconsider the opportunity to keep the
citizenship as a general requirement of the dedmiand study the possibility to mention it only
with respect to those rights where it appears assy (see paragraphs 27 to 30 of the present
opinion). By the same token, consideration showdgiven to reviewing the exhaustive
character of the list of minorities accompanying tiefinition (see paragraph 23 of the present
opinion).



