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I ntroduction

1. These provisions seek to establish judicial inddpene (Articles 125 — 130) and an
independent public prosecutorial service (Artid84 — 135). Judicial independence is
a fundamental tenet of democracy and the rulewfdad a necessary ingredient of a
fair trial. An independent judiciary ensures tgavernments and administrations may
be held to account and that duly enacted lawsrdogcad. An independent prosecution
service ensures that duly enacted laws are enfaritledut political or personal bias.

2. In respect of the independence of the judiciargrdhare a number of international and
Council of Europe instruments which specify theibasechanisms required to achieve
proper standards of independence. | shall draw filoem in the comments which
follow. They are effectively summarised @pinion No 1 (2001) of the Consultative
Council of the Committee of Ministers of the Council of Europe on Sandards
concerning the Independence of the Judiciary and the Irremovability of Judges. See in
particular,Recommendation No.R (94) 12 On the Independence, Efficiency and Role of
Judges and the Relevance of its Sandards and any other International Standards to
Current Problemsin these Fields.

Article 125

3. This Article seeks to establish (a) judicial indegence (b) in which judges shall be
‘subordinated to the Constitution and Law only¢) It requires courts to be ‘established
and abolished’ by an ‘organic law’. (d) It alsalaws court-martials and temporary or
extraordinary courts.

4. This Article must be viewed in the context of Al 3, which provides that the rule of
law shall be the ‘supreme value’ of the Constitutiand encompasses in the rule of law
the separation of powers, an independent judi@ad/‘government’s compliance with
the Constitution and Law’. In the light of ArticB two aspects of Article 25 might be
guestioned:

5. First, since, under Article 3, government must ‘pyhwith the Constitution and the
Law, it is misleading to state that judges showddubordinated’ to the Constitution
and the Law. Judges applye Constitution and the Law, derive their powenf the
constitution, but are by no means required to siibate themselves to any law that
does not comply with the constitution (or indeedapply a law that does not comply
with the constitution). It would be clearer simply provide that the judges are
accountabldo the constitution alone (anex hypothes, not accountable to the other
branches of government).

6. Secondly, since Article 3 (and, by implication, ethfundamental rights in the
constitution) requires for its implementation thatrts of law are established, it seems
misleading to state that courts of law may be ‘isheldd’ by an organic law. | would
prefer the Article to provide that an organic lawals provide for the ‘establishment,
organisation, function and hierarchy (subject toche 29 which sets out the superiority
of the Supreme Court of Serbia) of courts of laar Words to that effect). Such a
formulation would surely imply that some courts n@ydiscontinued, so long as access
to justice and the rule of law (under Article 3msintained.
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Article 126

7.

10.

This Article deals with the permanence and non-kahility of judges (even where the
court to which the judge is initially assigned lhagn abolished). The following aspect
of this Article require comment:

The Article provides that a judge is initially ajpted to a five year terrand thereafter
for an ‘unspecified period’ European practice is generally to make fulletimdicial
appointments until a specific retiring age. Howeweany civil law systems make
appointments for a probationary period, and in scountries appointments are for a
limited period (eg 12 years in the German FedeoaisGtutional Court).

In respect of the five year term, it is unclear thlee that term is seen as (a) a
probationary period, or (b) the term after whickappointment is normally expected, or

(c) the term after which a re-appointment may belen@ exceptional cases alone.

Such ambiguity should be removed and in any evénimportant that it be made clear

that any_re-appointmer{pr failure to reappoint) be made objectively and on merit
without taking political considerations into accbun

In respect of the ‘unspecified’ tenure of the appuoent, that appears misleading as it
implies the possibility of a life appointment. dhould be made clear that the
appointment is ‘permanent’ (rather than ‘unspegijiesubject to Article 128 (which
provides for resignation and mandatory retiremei@7aor after 40 years tenure- | take
it that the 40 years includes the first five ydaraporary appointment).

Article 127

11.

12.

13.

14.

This Article provides for the appointment of judgdeeir immunity and the question of
declaration of interest.

In respect of appointmentgudges and presidents of courts shall be ‘elebtedhe
People’s Assembly, at the proposal of the HighcladCouncil’. The President of the
Supreme Court of Serbia shall be ‘elected’ (presqlynby the People’'s Assembly,
although it is not specifically stated) at the msgl of the President of the Republic,
‘who has obtained the opinion of the general gjtohthe Supreme Court of Serbia’.

The first point to note about the appointment & fhdges and presidents of courts
(excluding, for the moment, the appointment ofResident of the Supreme Court), is
that the Article does not make it clear whetherReeple’s Assembly may overrule the
proposal of the High Judicial Council. This raisies question of the extent to which
the appointment of judges should be open to paliapproval. Practice in democracies
differs in that respect. On the one hand, it isegally agreed that judicial appointments
should be based on objective merit. On the otlmrdhsince the scope of the
government’s powers is determined by means of igidieview, the legitimacy of the
process of review may be enhanced by some degremlitital oversight of the
appointment of the judges who carry it out.

In respect of the appointment of the Presidenhef3upreme Court, the above lack of
clarity is doubled: it is unclear whether the Rtest of the Republic’s proposal may be
overruled by the Assembly, and it also unclear wrethe President may overrule the
‘opinion’ of the Supreme Court as to whom its Rtest should be.
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15.

16.

17.

In my view these matters should be clarified, aladifeed in the direction that leans
heavily in the direction of an_objective, meritssbd appointments systenas
recommended eg by the Opinion cited in paragrapha®e. The Assembly should not
easily be able to overrule the nomination of thghHludicial Council. One way to
balance ‘objective’ standards with political legiticy has recently been devised in the
United Kingdom, where a new judicial appointmergmmission will nominate judges
for appointment to the equivalent of the MinistéJuostice. The Minister is expected
normally to accept the nomination, but in excelaases he may ask the Commission
to reconsider its nomination, or he may rejectribenination, but only with full and
open reasons. Since the Minister is under a spekify to respect the independence of
the judiciary and the rule of law, however, thosasons could not include overtly
political considerations.

In respect of the immunity of judges, the detapastponed to be decided by the High
Judicial Council, which should of course ensurg tha extent of the immunity is
compatible with standards of access to justice.

The standards of conflict of interest are alsogm®td to an organic law, but | would
prefer the formulation with the words underlined:

“An organic law shall specify functions, activitiesr private interests that are
incompatible, or have the appearance of being ipetivie with an independent
judicial function.”

Article 128

18.

19.

20.

21.

This Article deals with the termination of a judgeterm of office (by request,
retirement or dismissal); the accountability ofgad, and judicial discipline.

In respect of termination of a judge’s term of affi | have already dealt with the date of
retirement (para. 10 above). In respect of a jisddismissal, the Article provides that a
judge may be dismissed for reasons ‘defined byrganic law’. It should be made
clear that such a law must conform to Article 3hef Constitution, namely, that such a
law should respect judicial independence and tleafilaw and therefore not permit
dismissal for political considerations.

In respect of judicial accountability, the Artigheovides that ‘a judge shall account for
a violation of the duties of a judge and reputatainjudicial authorities’. | am
concerned that the phrase ‘reputation of judiciatharities’ could be assessed by
reference to the popular response to a judiciakiec Such an interpretation would
violate judicial independence and | suggest theeefuat the phrase be excluded.

The Atrticle provides that the High Judicial Courstibuld make the decision on judicial
discipline, with a special court acting on appetlthen goes on to provide that the
termination of office (of both judges and presidenit courts) shall be ‘decided’ by the
People’s Assembly. If the word ‘decided’ connoteddiscretionary power, this
procedure would violate judicial independence. rEve the Assembly formally
appoints judges and presidents of courts (andngegew on that in paragraphs 13-15
above), it should have no power to exercise itsreli\on to dismiss them, as this would
give the appearance of permitting judges to beidgrd on political grounds, contrary
to the principles of judicial independence andrtiie of law.



-5- CDL(2005)072

The Public prosecutor

I ntroduction

22. Practice as to the role of the public prosecuifterd in Europe. In some countries, the

23.

public prosecutor is insulated from any politiggluence, in a way that is analogous to
the judicial role. In other countries, howeveg thublic prosecutor is more connected
to the political process and may take into accpefitical factors in his decisions. The

notion of ‘political’ in this sense does not perrtiie public prosecutor to institute

prosecutions, or refrain from instituting proseons, for reasons of party political bias.
However, it permits him to take into account teial consequences of prosecution
(eg, would prosecution be counterproductive bytorganartyrs).

In the UK, for example, the Attorney General is enmber of Parliament, but acts in a
guasi-judicial manner. The Attorney General iscactable to Parliament, and has
responsibility himself for the prosecution of certsensitive matters (such as the crime
of incitement to racial hatred). Most crimes apgvever prosecuted by an independent
Director of Public Prosecution, who presides ovesody of officials known as the
Crown Prosecution Service.

Article 130

24,

25.

This Article provides that the Office of Public Bezutor shall be an independent state
body to prosecute criminal and other penal offendeam not sure whether it should
also “apply legal remedies”, as this function i mormally within a prosecutor’s
functions.

The Article continues to set up a hierarchy of poosorial offices. | do not think that it
IS necessary for a constitution to state somethingbvious as: ‘higher offices . . . shall
be superior to lower ones’.

Articles 131 and 132

26.

27.

These Articles establish the office of head putlasecutor for a 6 year term, but others

for a 5 year term initially, and appointed roughiythe same way as judges and with
similar immunity.

| have dealt above (paragraph 7-17) with some efptioblems with the formulation in
respect of judges on those matters, and they ayugbtis mutandis in the context of the
public prosecutor as well. In particular, it silbbe made clear that the Assembly does
not have power to overrule the nominations for ampwent by the High Judicial
Council for political considerations alone.

High Judicial Council

Articles 133-135

28.

Articles 133 -35 establish such a Council. We krimwn the previous paragraphs that

the primary purpose of the Council is to nomindte appointments of judges and

prosecutors. However, it would seem advisabletmst these and any other purposes
(such as judicial discipline) in this section adlwé&ome of the purposes of the High

Judicial Council are set out in thheaw on the High Judicial Council, however, it



CDL(2005)072 -6-

29.

30.

would seem logical for those purposes to be seindimese Articles of the Constitution
as well.

Similarly, these Articles should set out theesid for appointment of the High Judicial
Council. UK experience may not be relevant hewe, & an example, under the new
UK law establishing a Judicial Appointments Comioigsit is made clear that the
prime criterion for judicial appointment is obje@imerit but, subject to being satisfied
on that matter, account may be taken of the narediersity (so that the judiciary may
reflect — but not represent — the composition ofetg eg, women and minority groups,
to a greater extent than at present).

The High Judicial Council is composed of 11 membéisidges, 4 public prosecutors,
1 lawyer and 2 law professors. Such a composgisures legal expertise but lawyers
may not always be the best people to assess atlieigj qualities such as compassion,
ability to communicate with litigants, etc. Manguntries with judicial appointment
commissions which seek to achieve these broadditiggian their judges have an
element of lay representation on their commissions.



