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A.  CHAPTER 4 (Basic Provisons)

Article 126: Article 126 provides that a judge “shall be @ity appointed to a five-year term,
and for an unspecified period of time after th&Vhile temporary appointments of judges, in
principle, call into question their independencd ampatrtiality, such a measure is acceptable in
systems in which young and comparatively inexpegdriawyers can enter the judicial career.
In such a system probationary appointments canvieeyao ensure the ability and qualification
of permanent judges. Nevertheless, such probagiam@wointments should be subject to pro-
cedural safeguards, established by (preferablynaryéegislation, in order to ensure the best
possible independence and impartiality also of atiobary judges. In Germany, for example,
the Law on Judges provides that probationary judgier two years of service, can only be
dismissed if they are demonstrably not qualifiedhéca judge (subject to judicial review) or if
they have committed disciplinary infractions. Affere years, a probationary judge must be
appointed to a permanent position. In the propdSerbian system it would seem to be
appropriate if the High Judicial Council would betraested with taking status decisions on
probationary judges so as to ensure that no unolitee@ considerations influence the decision
on their permanent appointment (see Article 12&efDraft Constitution and No. 3.3. of the
European Charter on the Statute for Judges anduiaijgry Memorandum (DAJ/DOC (98) 23).

Article 127: Article 127 would give judges the same immuniydeputies. It is very doubtful
whether there is a need for such a wide immunityudges. In its Opinion on the Reform of the
Judiciary in Bulgaria (CDL-INF (1999)005€) the VemiCommission stated thawhile no
doubt immunity could be justified if it were neeegsto prevent judges or prosecutors from
interference from vexatious proceedings it ouglttomperate to place judges and prosecutors
above the law.” The parliamentarian immunity emerged as a safegagadhst the monarchic
executive. It protects the functioning of the arlient by preventing political prosecution of
deputies. Immunity is an exception to the demaciatinciple of equality before the law. Thus
it can only be justified as far as it is necessargxclude interference with the workings of the
court. Therefore, if any, there should only beraited functional immunity for judges from
arrest, detention and other criminal proceedings ititerfere with the workings of the court.
Their immunity should not, however, extend to aggehexclusion of criminal investigation. A
wider immunity cannot be justified with the argurhémat it is necessary for the reputation of
judges since clarification of facts by court prasedis a better and faster way to save a deserved
reputation.

Article 128: Article 128 (3) provides that a judge shall becamtable for a violation of the du-
ties of a judge “and reputation of judicial authies”. The part of the sentence dealing with the
“reputation of judicial authorities” should be del@ because it is imprecise and prone to abuse.
In most cases in which a judge is seen to havatedl“the reputation of judicial authorities” he
will have violated a specific a duty of a judge. fas as he or she violates no specific duty of a
judge it will be difficult to show that the violat was sufficiently “foreseeable” in the sense of
the European Convention of Human Rights.

Article 128 (5) states that the People’s Assemhbbilsdecide on the termination of office of
judges and presidents of courts. It is not cleaatwihis provision is intended to mean. If it
means that the People’s Assembly has the powerrnortate, in an individual case, the office of
one or more judges then the provision would bddarccontradiction with the principle of sepa-
ration of powers and of the immovability of judges expressed in Article 126 of the Draft. If,
on the other hand, the provision means that Pahé&mmetermines the general conditions under
which the office of a judge is terminated (e.gemafjrave disciplinary infractions, as determined
by the High Judicial Council or a Court) then tmevision would be acceptable in principle. It
would, however, also be partly superfluous, siteedame is said in Article 128 (1)(2) of the
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Draft (“The reasons for dismissal shall be defibgdan organic law”). It is therefore suggested
to make the meaning of the clause clear so asoid any possible misunderstandings.

B. CHAPTER 5 (Office of the Public Prosecutor)
1. General Comments

There is no common European standard with respetiet office of the public prosecutor. In
some states (such as Austria, Belgium, the Czephbite, Denmark, France, Germany, Poland,
Turkey, and the UK) prosecutors, being formallytpair the executive, are more or less
dependent on the political branches of governmehile in others (such as Estonia, Finland,
Hungary, Ireland, Norway Slovakia, Sweden, Italyl &ortugal) they are more independent,
them being part of the judiciary (see European Citeenon Crime Problems (CDPC), Syn-
thesis of Replies to a Questionnaire on the Statdsrole of Public Prosecution PC-PR (97) 1
REV 5). There are also other distinctions betwéendifferent national models, such as with
respect to the extent of the duty or the discrangmpower whether to prosecute. Any system,
however, should take into consideration the Reconaaison (2000)19 of the Committee of
Ministers which provides that nature and scopehefihdependence of prosecutors should be
established by law. This should safeguard agamestihdermining of the independence but also
ensure that the prosecutor’s office does not becemnpowerful as to be a threat to the de-
mocratic system.

It appears that the Draft has opted for a modethvigans strongly towards independence. The
Office of the Public Prosecutor is conceived asiadependent state body” (Article 130 (1))
and Public Prosecutors, like judges, are immovaliler a probationary period of five years
(Article 131 (2)). The Head of the Office is (onlgppointed to a six year term (Article 131
(1)(2), but “at the proposal of the High Judiciaudcil” (Article 132 (1)). This last provision
suggests that the appointment to the Head of tfieeG§ still conceived as a regular career
move and not as a political appointment. Only tkier&me Public Prosecutor of Serbia is a
political appointment, as he is nominated by thesient of the Republic after “having
obtained” the presumablgonbinding “opinion of the High Judicial Council” (Acle 132
(2)(2)). But also the Supreme Public Prosecutd@erbia benefits from a six year appointment
period during which he or she is, in principle, iovable.

This proposed system has its advantages and digades. The advantage is the relatively
strong insulation of the Office of the Public Pmger from political influence. This may be
good for cases of ordinary crime in which those Wwblal political power might want to protect
“friends” or “clients” from prosecution. This arrg@ment may, however, also become
dysfunctional, for example if the public prosecubimself misbehaves or when he addresses
crimes whose prosecution raises issues which alsceen the responsibility of the government,
in particular in foreign affairs.

The prosecution of certain terrorist and otherrivdgonal crimes requires a certain scope of
discretion. It is here that the prosecutorial irefefence and the power of the executive to shape
foreign policy can come into conflict. Full indeplemce of the prosecutor could lead to a
situation in which a state body which is not ac¢ahle to any democratically elected institution
could determine matters of foreign affairs. Regzssllof whether this is to be regarded as
positive or negative in a particular case it m@stdrognized that the lack of accountability to a
democratically elected institution also shieldsséhalecisions from the influence of public
opinion. It may therefore be advisable to makesast the prosecution of certain grave crimes,
those concerning exterior security and internationaes, in some way open to the influence of



CDL(2005)075 4-

the government. One possible way would be theioreat a special prosecutor for such crimes,
whose appointment and termination of office cambBeenced more strongly by the executive.

In Germany, for example, these concerns are accatedby a combination of different rules.
The most important point is that the (Office of)tf®upreme Federal Prosecut@eteral-
bundesanwaltis only competent to deal with a very limited rhen of grave crimes which
typically concern the security of the German statea whole (in particular crimes against the
peace and the constitutional order, treason, @echetional crimes). While the Generalbundes-
anwalt is, in principle, independent (i.e. not sabjto instructions by the government) and en-
joys a life-time appointment, he is at the sameetanpolitical appointee in the sense that the
government can discharge him from his obligatianany time and send him into retirement.
The purpose of this limitation of his independeisc® ensure that “while fulfilling his duties he
remains in conformity with the pertinent basic vse@f the government with respect to criminal
policy” (sect. 31 of the Federal Framework Law abliR Officials — Beamtenrechtsrahmenge-
setz (BRRG); unofficial translation). This is tosere that these views of the government “are
integrated into and applied where the applicabiesraf criminal procedure allow the exercise
of discretion in prosecutorial matters” (“hat deer@ralbundesanwalt darauf Bedacht zu neh-
men, dald die grundlegenden staatsschutzspezifigcimeimalpolitischen Ansichten der Regie-
rung im Rahmen der strafprozessualen Vorgaben uadlbngsspielraume in die Straf-
verfolgungstétigkeit einflieRen und umgesetzt wetdsee: www.generalbundesanwalt.de).

This German model of th@eneralbundesanwathust be seen in its proper context before any
conclusions can be drawn from it for other coustrie

- First, it is important to note that, in practicee tpower of the government to discharge
the Generalbundesanwalias been exercised only once, in 1993. This cadetdrdo
with the mishandled arrest of a terrorist suspadnd which the suspect was shGe-
neralbundesanwalton Stahl was held responsible for the mishandlg the Federal
Minister of the Interior also stepped down in tagsnection. The German Federation of
Judges lobbies in favour of making the office oé Beneralbundesanwakh career
appointment but they have not alleged specific cadeefforts of the government to
exercise undue political influence on tAeneralbundesanwalt

- Second, as a general rule, the component sthtexi€)) exercise the prosecutorial
function in Germany. In twelve of the sixteen Genrhander, the Heads of the highest
prosecutorial officesGeneralstaatsanwalleare not political appointments and subject
to immediate discharge, but lifetime appointments.

- Third, the independence of all Prosecutor’s offigesluding that of theGeneralbun-
desanwaltis ensured by Federal legislation which provides duty, as a general rule,
to prosecutall violations of criminal law (subject to certain eptions for petty crimes,
and crimes which typically involve foreign poliayplications).

- Fourth, even in those cases in which the law dilregprosecutor discretion as to whe-
ther he should prosecute, it is possible thatxesogse of this discretion is subject to ju-
dicial review. This is because there is a legat@dare for victims of crimes to force the
Prosecutor to initiate and pursue investigations.

- Fifth, the personal independence of prosecutoensired by a far-reaching right of
every prosecutor to object if he or she thinks ghaarticular course of action would vio-
late the law, and ultimately the right not to fel@n illegal instruction — thereby forcing
the higher prosecutor to assign the file to angthesecutor.

While the German system may not be easily transbimsa non-federal system, it does seem to
contain one aspect which the Serbian authoritiegghtrfind worthwile to consider. Perhaps it
would be appropriate to establish the Office oBw@preme Public Prosecutor of Serbia for
Special Mattergin addition to the Office of th8upreme Public Prosecutor of Sejband to
provide that thisSupreme Public Prosecutor for Special Matteesinstitutionally more respon-
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sive to governmental concerns where the natureh@fctimes in question are a sufficient
justification for such a departure from the priteipf independence. These crimes should be
limited to grave crimes which are typically of metal or international concern. In addition, the
Serbian legislator may want to consider introdu@ngrocedure of judicial review of decisions
of prosecutorsotto prosecute. Such a procedure should be a suffisafeguard against abuses
of the independent position of a prosecutor.

Should the Serbian authorities consider to modig draft in this sense, they should take into
consideration the requirements that are laid dowihé Recommendation of the Committee of
Ministers (Recommendation Rec (2000)19). No. 1BisfRecommendation provides:

Where the public prosecution is part of or suboatnto the government, states should take
effective measures to guarantee that:

a. the nature and the scope of the powers of thvergment with respect to the public
prosecution are established by law;

b. government exercises its powers in a transpakgay and in accordance with
international treaties, national legislation andrg@al principles of law;

C. where government gives instructions of a geneaéire, such instructions must be in
writing and published in an adequate way;

d. where the government has the power to giveuostms to prosecute a specific case,

such instructions must carry with them adequateguiges that transparency and equity are
respected in accordance with national law, the goreent being under a duty, for example:
— to seek prior written advice from either the catent public prosecutor or the body
that is carrying out the public prosecution;
— duly to explain its written instructions, espdtyavhen they deviate from the public
prosecutor’s advices and to transmit them throughhierarchical channels;
- to see to it that, before the trial, the adviaedathe instructions become part of the
file so that the other parties may take cognisasfaéand make comments;

e. public prosecutors remain free to submit to ¢bert any legal arguments of their
choice, even where they are under a duty to reiitewatriting the instructions received;
f. instructions not to prosecute in a specific caseuld, in principle, be prohibited.

Should that not be the case, such instructions mamsain exceptional and be subjected not
only to the requirements indicated in paragraphsd e. above but also to an appropriate
specific control with a view in particular to guareeeing transparency.

2. SPECIFIC COMMENTS

Art. 130: According to Article 130, the Office of the PubRcosecutor shall have two functions:
to put on trial the perpetrators of criminal andestpenal offences and “to apply legal remedies
in order to protect constitutionality and legalityt is not entirely clear what is meant by the
second function. It is questionable whether theasgve and the protective function of the state
should be represented by the same authority. 8iereld at least be a reference to a law that
would specify these remedies (since the scopeeoétithority of prosecutors should be clearly
determined, see above).

Art. 131: Article 131 (2) deals with the appointment to temoffice of the public prosecutor. It
should therefore be placed after Article 132 (I)csithis article is dealing with the “ap-
pointment” of prosecutors.

Article 131 (3) is designed to ensure the persotpendence of public prosecutors by provi-
ding for their internal immovability. Given the fabat the offices of the Public Prosecution are
hierarchically structured, independence for proggsus less important than for judges. There-
fore, the question whether a prosecutor can befearad against his or her will may not be the
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most relevant, and even become an obstacle tinteggt considerations of rotation. It seems to
be more pertinent whether a subordinate proseocutist comply with instructions which — in
his or her opinion — transgress the law, or toat®h duty of a prosecutor to prosecute or not to
prosecute in a specific case. Such questions caandecurrently are, covered by the Serbian
Law on Public Prosecutor's Office, but still thegs to be more important than the question of
the transfer of a prosecutor.

Article 131 (5) concerns the immunity of prosecstdt raises the same considerations as with
respect to judges (see above no. ) Because girinciple of equality of all persons before
the law the immunity should be limited to diredenfierence of the work as prosecutor.

D. CHAPTER 6
The provisions concerning the High Judicial Coungilthe Draft seem to ensure that the

Council becomes an independent and autonomous Wity the judiciary. Its members are
appointed in a way that seems to ensure their erdgnce and their competence.



