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l. Introduction

1. On 21 July 2005, Mr Adrian Lemeni, Secretanstate for Religious Affairs of Romania,
requested the opinion of the Venice Commissiorher'@Draft Law regarding the Religious
Freedom and the General Regime of Religions irRiiygublic of Romania” (CDL(2005)064).
Messrs Giorgio Malinverni and Hans Vogel were appail as rapporteurs.

2. The Ministry of Culture and Religious Affaitsgether with the Association “Cgliinza si
Libertate” (Conscience and Liberty), organisad international conference in Bucharest on 11-
13 September 2005 on the religious freedom in thenaRian and European context. The
conference devoted particular attention to the @omentioned draft law. Participants in this
conference included representatives of the cultd #Hre religious associations active in
Romania, as well as international experts. Mr H¥agel attended the conference on behalf of
the Venice Commission.

3. The present opinion which was drawn up on @msbof comments by Messrs Malinverni
and Vogel (CDL(2005)079 and 078) was adopted byCiramission at its ... Plenary session
(Venice, ...).

[l. General observations

4. These comments are based on the English tianslef the Draft Law regarding the
Religious Freedom and the General Regime of Relgion the Republic of Romania
(CDL(2005)064) (hereinafter: the “draft law”) trangted by the Government of Romania. This
translation may not accurately reflect the Romamaginal version on all points. In order to
avoid unnecessary misunderstandings, the Romaexaroft the draft has also been taken into
account, at least to the extent possible.

5. In Romania, constitutional provisions guaratieefreedom of religion and govern the legal
regime of religious communitiesVarious governmental decrees regulate this méitémer.
Decree n°177/1948 “for the General Regime of Retigi, which has never been formally
abrogated, remains the basic piece of legislatmreiging the status of religious communities
although several of its provisions no longer seenbé implemented in practice. Decree
n°177/1948 has been widely criticised due to itngt interference with the internal
organisation of the religious communities as weslita extensive control over religious life in
general. In Romania, religious communities areireduo register. Registration can be obtained

! Seein particular Article 29 of the Constitution, entitled “freedorhamnscience”, which reads as follows :

"(1) Freedom of thought, opinion and religious b&i may not be restricted in any form whatsoeveroNe
may be compelled to embrace an opinion or religiontrary to his own convictions.

(2) Freedom of conscience is guaranteed; it mushhaifested in a spirit of tolerance and mutuapes.

(3) All religions shall be free and organised ircacdance with their own statutes, under the terais lown by
law.

(4) Any forms, means, acts or actions of religiensnity shall be prohibited in the relationships amgdhe
cults.

(5) Religious cults shall be independent of theeSamd shall enjoy support from it, including tlaeifitation of
religious assistance in the army, in hospitalsspris, homes and orphanages.

(6) Parents or legal guardians have the right te@m, in accordance with their own convictions, égeication
of the minor children whose responsibility devolesaghem."
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by governmental decision, but at present there doeseem to be a clear procedure for the
registration of religious groups as religions,aesof affairs which has caused legal uncertainty.

6. Article 73, paragraph 3 lit. s of the Consittnt republished after the national referendum
held in October 2003, now requires that the gerstadiis of religious communities be regulated
by an organic law, which Parliament has to adopamyabsolute majority of the members of
both the Senate and the Chamber of Deputies. Téfe ldwv constitutes a rather long and

detailed legal basis providing for a three layestay, which classifies religious communities

either as “cults”, “religious associations” or ‘iggbus groups”. A set of specific rights and

obligations are attached to each of these categdkieeligious association can be founded as
such and be later recognised, through Governmesisioe, as a cult. The status of cult is

reserved for religious communities which have bedive in Romania for a long time and have
a large number of members, as well as stableutetis.

7. The draft law seems to be the result of exterdiscussions between the Romanian Ministry
of Culture and Religious Affairs — through the Bt&ecretariat for Religious Affairs — on the
one hand and the 18 cults which already enjoy m@tog in Romania. There appears to be far
reaching agreement that the relations betweenttdte 8f Romania and religious communities
within the country should in the future be regulagdong the lines envisaged in the draft law,
including through the proposed procedure of redammiand the classification of religious
communities in three categories.

8. The Commission considers that, despite cegtasessive interferences with the autonomy of
the religious communities which would need to berassed (see paragraphs 24-25, below), the
draft law is likely to constitute a marked improwamh as compared to the current situation,
which is characterised by a lack of legal certaiftile draft law will in particular better
circumscribe and limit the role of the Governmemtcontrolling the activities of religious
communities, while reiterating - although at lengtkey elements of the freedom of thought,
conscience and religion.

9. It is true that the classification of religioosmmunities in three categories and the whole
procedure of registration can be seen as cumberanchthat such a system is not indispensable
at all to protect freedom of religion. The Comnussis, however, aware that such a system is
considered useful by many in the Romanian conbedting in mind historical, social and other
circumstances. The Commission is in particular iseasto the fact that recognition of cults
entails a number of rights implying significant dicial state support. This may help to
understand why certain strict guarantees are jiiom the cults, such as a long established
presence and a minimum number of members.

1. Position of the draft law in the hierar chy of norms

10. The position of the draft law in the Romaniiegal order is of crucial importance for its
future interpretation. According to Article 73, pgraph 3 lit. s of the Constitution, the draft
shall be enacted as an organic law, i.e. with hdrigtatus than ordinary laws. The Commission
understands that the form of the organic law isllgehosen to stress the social importance of
the matter to be regulated. The adoption and sukségnodifications of an organic law require
a qualified majority in Parliament, which ensureeatger stability to this specific form of
legislation.

11. The Commission is of the opinion that thetdeaf contains too many imprecise references
to other laws. Expressions like “in the conditiafsthe law” or “according to the law” are
frequently used, as is the case in Article 10, gragghs 2, 3 and 4, Article 29, paragraph 1,
Article 32, paragraph 2, Article 33, paragraph 4théut more precise indications, it is not
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possible to know to which other legal provisions ¢haft law intends to makes reference, which
is harmful in terms of legal certainty and likety tomplicate the future interpretation of the
draft law. The drafters could therefore give coesation to avoiding such references by trying
to govern, in an exhaustive way, the matter in dnaft law itself. Furthermore, certain
provisions like Article 38 and Article 39, paragnap have no normative character whatsoever
since they only serve as cross-references to lethistation.

V. Religious entities

a. Recognition procedure

12. The status of “religious association” can b&imed by registration in a public register (see
Articles 40 to 48 of the draft law). According tortisle 40, paragraph 1 of the draft law,
membership ofat least 300 Romanian citizens residing in Romasiaeeded for such an
association to be registered. This poses two pradbldirstly, it may be difficult to fulfil for
believers who belong to great religions of the @eflas Hinduism or Buddhism — which may
not have a great number of followers with Romaiiéirenship residing in Romania. Secondly,
the citizenship requirement seems at variance tivttprohibition of discrimination on the basis
of inter alia citizenship and national origin, a principle emséd in a number of international
instruments ratified by Romania. The drafters cdbletefore soften this requirement, both in
terms of number and citizenship.

13. The requirements for recognition of cults seeout in Articles 17 and 18 of the draft law.

According to Article 17 of the draft law, the sttaf cult can be acquired by those religious
associations which, by activity and number of memsbeffer guarantees not only of durability

and stability, but also of “public interest”. Inespal circumstances, a provision of this kind may
be reasonable concerning secular associationg,dnés not seem reasonable in this context.

14. The membership requirement according to A&rti@ lit. ¢ of the draft law is at least 0,1 %
of the population of Romania according to the tatesisus. With a population of 22.3 million
this provision means the presence of at least @28mbers, all of which have to be Romanian
citizens residing in Romania.

15. The stability requirements are described iticker 18 lit. a and ¢ of the draft law: any

religious association which applies for the statisult has to provide documentary evidence
that it is constituted legally and has been fumitig uninterruptedly on the territory of Romania
for at least twelve years.

16. These high and rigidly written membership stadbility requirements combined can make it
very difficult for religious associations to acquithe status of cult. The very opportunity of
including such precise numerical thresholds inléhne can therefore be questioned. The use of
more flexible criteria could have the advantagesstrving a margin of appreciation in specific
circumstances. Should numerical criteria be maiethithe possibility of lowering them would
deserve careful examination.

17. In view of the foregoing, the Commission tattesview that the draft law is characterised
by a somewhat rigid legal framework religious comitias have to cope with in order to obtain
state recognition and develop their activities. riBgain mind the general background of the
draft law as well as historical, social and othegcwmnstances prevailing in Romania (see
paragraph 8, above), it seems that there remaingaat some scope for reviewing the
aforementioned legal requirements.
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b. Simplified recognition procedure for eighteen cults

18. The 18 cults listed in the annex to the deaitcan be recognised by summary proceedings
and without providing some of the information whighlisted religious associations would have
to provide to become recognised cults (see Ardigle

19. Recognition will, however, not be automatic arot necessarily granted. According to
Article 49, paragraph 3 of the draft law, recogmitis granted for the statutes and canonical
codes of any applying cult only on the conditioattthey do not affect by their content national
security, order, health, public morality or humandamental rights and liberties. It is not clear
why this provision has been deemed necessary dognéion of the well known cults listed in
the annex. It should be clarified that there isim@ention of improper exploitation of this
provision as an instrument to deny recognition utile new law to any of the cults listed in the
annex.

C. Respect for the autonomy of religious communities

20. When dealing with the legal status of religigommunities, it is of the utmost importance
that the State take particular care to respeat #utdonomous existence. Indeed, the autonomous
existence of religious communities is indispensédieluralism in a democratic society and is
thus an issue at the very heart of the protectioiciwArticle 9 affords

21. In this regard, certain provisions of the dtafv can be viewed as questionable state
interferences, whose necessity in a democratieosi not established. For example, according
to Article 18 lit. ¢ of the draft law, documentatibas to be provided by religious associations
seeking state recognition concerning the applisafibwn confession of faith and the
organisation and functioning statute [...]; its sttue of central and local organisation; the
mode of rule, administration and control; [...] thasite of their own personnel [...]; the main
activities which the cult cares to undertake withi@w to reaching its spiritual godlsThere is

no indication in the draft law why and for whichrpase this information has to be provided by
the applicant, how detailed the information haséand for what use it could be for the
Government in reaching a positive or negative dm@tisn the recognition’s application. The
same holds true for Article 41, paragraph 2 litAlticle 23 of the draft law, which deals with
staff members recruited by cults, also seems teeéching in this context.

d. Position of the Romanian orthodox Church

22. The prevailing attitude, expressed in a génesanment of the UN Human Rights
Committee, is that states can acknowledge the apegcie that a particular church or
denomination has played in their society, or evestlpim a religion to be its State religion,
provided that this does not lead to discriminatimsed on religious beliéfsAgainst this
background, Article 7, paragraph 2 of the draft B@es not raise any particular problem, in
particular because it simply stresses the importlet of the Romanian Orthodox Church, as
well as the important role played by other recagphishurches and cults.

2 SeeHasan and Chaush v. BulgafaC], no. 30985/96, § 62, ECHR 2000-XI; see detropolitan Church
of Bessarabia and Others v. Moldova, no. 457018948 ECHR 2001-X]l).

3 “The fact that a religion is recognised as a Stegligion or that it is established as official aratlitional or
that its followers comprise the majority of the plation shall not result in any impairment of thejayment of
any ... rights ...” General Comment 22 (48), adopte@@duly 1993. Para. 9.
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e. Judicial protection

23. One of the means of exercising the right taifaat one’s religion, especially for a religious
community, in its collective dimension, is the pbaity of ensuring judicial protection of the
community, its members and its assets, so thatl&® ECHR must be seen not only in the light
of Article 11 ECHR , but also in the light of Aréc6 ECHR.

24. Article 31 of the draft law states that cufisssessions (“goods” in the draft law) cannot be
the object of claims and that related disputes éetwecognised cults have to be solved through
friendly settlement. This provision therefore seeémsxclude - or at least seriously limit - the
possibility for individuals and recognised cultsriake use of judicial remedies as regards cults’
possessions.

25. The Commission notes that at present, leggutis on religious buildings between the
Greek-Catholic Church and the Orthodox Church dhelsettled by a joint commission made
up of representatives of both cults according ttickr 3 of Law-Decree N° 126/1990 “on
certain measures pertaining to the Greek-Cathohar¢éh of Romania”. Some Romanian
tribunals consider that this provision excludes eompetence from the judiciary in this field,
while others take the view that Article 3 of Lawddee N° 126/1990 obliges applicants to
exhaust the avenue of the joint commission fingt,dmes not exclude a subsequent competence
from the judiciary. The question of the compatipilof this arrangement with the European
Convention on Human Rights, in particular with tight of access to a court (Article 6 ECHR),
the right to freedom of religion (Article 9 ECHRNdh the right to an effective remedy
(Article 13 ECHR), is currently pending before feropean Court of Human Rights

26. In view of the foregoing, the Commission wosilchply like to stress that Article 31 of the

draft law is likely to raise issues of compatilgilivith the European Convention on Human
Rights. This is in particular the case as the sodpgeticle 31 of the draft law is wider than that

of Article 3 of Law-Decree N° 126/1990 since it cems all recognised cults and covers all
religious possessions, i.e. not only religiousdods. Depending on future developments within
the European Court of human Rights, it may theesfwove necessary to review Article 31 of
the draft law should this provision remain unchahigefore its adoption by Parliament.

27. Articles 19 and 20 of the draft law contaiefus procedural guarantees applicable to the
examination of applications aimed at obtainingukcognition. It is in particular welcome to
provide for the right to lodge an appeal with th@mpetent judicial authority against a
Government’s decision either granting or refusiegognition, in accordance with the Law of
Administrative Litigation No 554/2004. It would legually important to provide for a the same
right in Article 21, which authorises the Governitnenwithdraw the quality of recognised cult
in certain cases.

4 See mutatis mutandis, Sidiropoulos and Others v. Grejecdgment of 10 July 1998, Reports 1998-1V, p4161
8§ 40; see alsoMetropolitan Church of Bessarabia and Others v. dded, no. 45701/998 118, ECHR
2001-XI1).

® See decision on admissibility taken on 25 May 20@4he second Section of the Cowrgroisse Gréco-
catholique SAMBATA BIHOR c. Roumanigno. 48107/99; according to the Government of Rumathe
somewhat peculiar solution provided for by Arti@ef Law-Decree N° 126/1990 is justified by the need to
prevent the risk of social troubles in a sensitiegnain, especially in communities where both Gi€attolics
and Orthodox coexist (see same decision undee®®, it) The judgement on the merits has not been issued yet
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28. According to Article 26 of the draft law, thalts can have their own organs of religious
trial for matters of internal discipline, and ireie matters the statutory and canonical provisions
are exclusively applicable. While noting that tpi®vision shows particular respect for the
autonomy of religious communities, the Commissi@ventheless stresses that such a broad
exclusion of general procedural guarantees mayfullgt comply with the requirements of
article 6 ECHR.

f. Miscellaneous

29. Section 5 of Chapter Il of the draft law deith the educational system organised by cults.
Under the Law on Education, cults have the rightetch religion in public schools and this
right is reiterated in Article 39, paragraph 1o tiraft law. In this context, it would be usetul t
clearly state in the draft law itself that attenciamo religious lessons within the public school
system is not compulsory.

30. According to Article 48, paragraph 1 of thaftidaw, in proceedings regarding the

acquisition or loss of the status of religious asg®mn, the presence of the prosecutor is
compulsory. There is no mentioning of the (pubtic)secutor elsewhere in the draft law and it
should be clarified in which capacity and for whimlirpose the prosecutor should participate in
the specific proceedings under Article 48 of theftdaw.

V. Drafting issues

31. The draft law is quite long and rather dethile the opinion of the Commission, bearing in
mind the nature of the matter to be regulated. 4uime provisions could be drafted in a more
concise way, others could simply be deleted. Ttsdt daw would thereby be more easily

accessible to those concerned.

32. Shortening the draft law could also include tbgrouping of redundant provisions. For
example, restrictions on freedom of religion anel dlativities of religious communities, which
are expressed in Article 2, paragraph 2 as welh @sticle 5, paragraph 3 of the draft law, are
largely identicdl. The possibility to exercise freedom of religion dommunity with others
(“collectively” in the draft law) is spelled out ttoin Article 2, paragraph 1 and Article 5,
paragraph 1 of the draft law. The distinction beweeligious associations and religious groups
is mentioned in Article 5, paragraph 2 and Arti6lef the draft law. Principles pertaining to
taxation law and cults are enshrined in Article g&xagraph 2 and Article 11 of the draft law.
The cult’s right to self-organisation on the basdisnternal statutes is provided for in Article 8,
paragraph 2 and 3 and Article 14, paragraph 2eofithft law.

33. The appropriateness of maintaining certainipi@ns, which express self-evident principles
for which a normative endorsement may be superfualinould be reconsidered. Such
provisions include Article 9, paragraph 5 of thaftilaw, which provides for the possibility for
the State to sign partnership agreements with resed cults; Article 13, paragraph 1 which
recalls that relations between cults are based winahrespect and understanding; Article 32,
paragraph 3, which provides for the possibilitgiemiss a teacher for severe infringements to a
cult's doctrine or morale; Article 33, paragraprai2d Article 34, which recall that cults are
competent to draw up school curricula for their omatitutions of education.

® The wording of such restrictions should be brotigtaccordance with Article 9, paragraph 2 of ther&pean
Convention on Human Rights (this is not the casteast as far as the English version of the draft lis
concerned).
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VI, CONCLUSIONS

35. The draft law has been the object of a comiaaad consultation process with

representatives of several religious. It containsvigions which, in principle, constitute a

satisfactory framework for the exercise of religideeedom in Romania, both by individuals
alone and in community with others. The draft l@mains, however, based on a rather rigid
frame in that it classifies religious communitiatithree legal categories, with strict numerical
requirements.

36. Increased effort should be made to fully resgige autonomy of religious communities -
including in terms of self-organisation - whichas essential prerequisite for the freedom of
religion. Furthermore, provisions dealing with fiel protection should be strengthened so as to
better ensure the right of access to a court.ritégemmended that these and other suggestions
made in the present opinion be reflected in fuamendments, so as to improve the overall
quality of the draft law and ensure its full comapite with international standards in this field.



