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This amendment is a constituent part of the Catistit of the Republic of Macedonia and shall

enter into force on the day of its publication

AMENDMENT XX

1. The entity charged with crime shall be considenaocent until its guilt is confirmed with a
legally effective verdict.

2. The entity charged with tort will be consideiadocent until its guilt is confirmed with a
legally effective verdict, i.e. in cases determitydaw and by a decision of an administrative
body or organization or other institutions with palcompetences.

3. This amendment replaces paragraph 1 of Arti8leflthe Constitution of the Republic of
Macedonia.
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XX to the Consgtitution of the Republic of Macedonia

The Constitution of the Republic of Maceidodefines the presumption of innocence, as
follows (Article 13 paragraph 1): "The entity inthd with a chargeable crime shall be
considered innocent until its guilt is confirmediwa legally effective verdict)."

The aforementioned constitutional provistm presumption of innocence is interpreted in
practice as basis of the general decision, acaptdimnvhich a sanction for chargeable act can be
pronounced only in a legitimate procedure by a tcadaving regard to the fact that the
Constitution proclaims unity of a court organisatid further on, implies that, the basic courts
as courts of general jurisdiction decide over hlirgeable acts, while the courts of appellate
jurisdiction make decisions of second instance.oBdythis kind of structure, there are no
special courts or other bodies which would be aitbd to pronounce sanctions for chargeable
deeds.

The Macedonian system of chargeable desutsgnizes 2 categories: crimes, criminal
offences and misdemeanors. The first shall be atgalilby the Criminal Code adopted in 1996,
whereas the latter, by the Law on Torts adoptek®8v. In 1995 a Law on Courts was adopted,
with which the former magistrates' courts were igheld and a single court organisation was
established.

Prior to the adoption of this regulationraisdemeanors, the authorization for pronouncing
sanctions was vested in magistrates' courts, dsas/@h institutions of the state administration
and in public services, which were legally authediZfor pronouncing such sanctions (the
Police, Customs Administration, Currency Inspedtrdifferent administrations, etc). After the
enforcement of the above mentioned laws, the fora®s, concerning the authorization of
certain bodies within the state administration padlic services for pronouncing sanctions for
misdemeanors, were being used for few more yeavaekkr, the provision of the Law of
Courts, which enabled some other types of bodigst@dms, currency, foreign trade and taxation
bodies) to have authority over certain types ofdemseanors, was abolished with the decision
U. No. 313/95, as of 10.07.1996, of the ConstihdloCourt of the Republic of Macedonia.
According to the Constitutional Court , having neto the fact that, the Constitution does not
classify the chargeable deeds according to theedegjrpublic danger and provides that the guilt
for certain chargeable deed must be confirmed wathtain court decisions, only courts can
decide over criminal offences according to the Gut®n.

This constitutional concept of domestie tzn punishments has far-reaching consequences
on the position and on the authorizations, not aflthe State administration, but also of the
other public services with certain surveillance asinhilar kinds of authorizations. This
negatively affected the work of the courts as wslthe functioning of the state administration
and the public services. On one hand, the courte weddenly loaded with large number of
misdemeanor cases, even with the least serious amesauthorized parking, which resulted in
slowness and inefficiency in their work. On theesthand, the state administration and public
services deprived of these authorizations wereadsition of passive observers of the areas in
which they should have participated effectivelya@ming the solution of the citizens and legal
entities' claims, the protection of their rights. et

Due to the extremely increased number asfes, the basic courts are continuously
ineffective, and due to the time limitation of n#jp of the misdemeanor cases because of the
unduly resolving, the question of the suitabilifytteeir procedure shall be raised. The procedure
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upon such cases is delayed and complex and thenigthation operation in courts is hard and
expensive.

Having regard to the aforementioned, tiggested amendment XX shall provide for the
possibility for different authorized institutionbgdies of the public administration, institutions
with public authorizations stipulated by law) otliean courts to decide upon misdemeanors as
chargeable deeds.

In addition, it is necessary that a detton is made between different types of chargeable
deeds, such as chargeable deeds upon which onlkgscebiould decide in future and
misdemeanors for which apart from courts otheritutgins should decide, since the
Constitution does not make any distinction betweem.

With the new constitutional provision, anstitutional basis for adoption of legal
resolutions will be established, with which certaodies of the administration and institutions
with public competences will be provided with authations under Penal Law.

TEXT OF THE DRAFT AMENDMENT No. XXI TO THE CONSTITU TION OF THE
REPUBLIC OF MACEDONIA

This amendment is a constituent part of the Catistit of the Republic of Macedonia and shall
enter into force on the day of its publication

AMENDMENT XXI

1. Everyone has right to fair trial in public, wailit undue delay before independent and
impartial court as well as before an administrabody or organisation or other institutions with
public competences.

2. This Amendment shall amend Section 1. Civil palitical freedoms and rights from the Part
Il. Fundamental human and citizens' freedoms gyidsr of the Constitution of the Republic of
Macedonia
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXI tothe Constitution of the Republic of Macedonia.

The adoption of this amendment derivemftbe Recommendations of the Committee of
Ministers of the Council of Europe REC (2004) 6thMay 2004, which stress the principle of
subisidiarity established with the European Coreenbn Human Rights and Fundamental
Freedoms.

Namely, in accordance with Article 1 oét@onvention, the obligation for protection of
human rights and obligations guaranteed by the @aron to all under jurisdiction of the High
Contractual Parts, shall, primarily, be delegatedhe High Contractual Parts - the States
signatories of the Convention, whereas the rolb®European Court of Human Rights situated
in Strasbourg, is to ensure surveillance over ttwites undertaken by the High Contractual
Parts. In accordance with the principle of subsigiahe responsibility of each Member State is
to ensure effective application of the Conventidhis is why the states should undertake
practical measures in order to introduce effeclagal remedies regularly and in conformity
with the relevant court procedures, which shallabeessible to each person considering that
his/hers rights, guaranteed by the Convention, baea violated. Due to this, the State should
provide the complainants, current and possible,omiés an effective legal remedy which shall
enable them to present their problem before theedmmcompetent authorities.

In compliance with this principle of the @@ntion on Human Rights and Fundamental
Freedoms, the right of trial with undue delay @& ttomestic courts was not so far guaranteed by
the Constitution of the Republic of Macedonia. Tled to conclusion, that Article 6 of the
Convention is only partly integrated and incorpedan the Constitutions and in the Laws of the
Republic of Macedonia.

Namely, unlike the independence and ingdaytof the judiciary, which are regulated and
guaranteed in section 4 of Part Il of the Constity with exception to declaratory provisions in
the processing Laws which guarantee the right meecim front of courts and institutions without
undue delay, and which are not guaranteed by thest@dtion, may result in inappropriate
protection of the citizens according to Article 6the Convention in the part referring to
procedure without undue delay.

The Constitution of the Republic of Macedonia withprovisions does not guarantee
the reasonability of the duration of the procedumgsont of the bodies and courts. On the other
hand, Article 50 of the Constitution provides teaery citizen can refer to protection of rights
and freedoms stipulated by the Constitution, inntfrof the courts and in front of the
Constitutional Court. Although, the ConstitutionArticle 118 provides the possibility for direct
application of the Convention which has become ghthe domestic legal order, it is fact that
the Constitution has priority over the internatioagreements and consequently, no domestic
court has started a court action so far, nor willtklat according to the permanent provision
aiming at assessing the reasonability of the duradf the procedures conducted in front of the
judicial institutions.

Taking into consideration the above memd the principle of subsidiarity for protection
of rights established by the Convention and thpaesibility of each Member State to ensure
effective application of the Convention, can enahle European Court to conclude that the
Republic of Macedonia has not ensured adequateqgpiant of the right for acting without undue
delay.

Due to this, further amendments to the dBtution of the Republic of Macedonia are
absolutely necessary, with which this right shallguaranteed and there shall be a proposition
for adoption of the suggested draft amendment, whiitl provide conditions for guarantying
this right that is guaranteed by the Convention.
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TEXT OF THE DRAFT AMENDMENT No. XXIl TO THE CONSTIT UTION OF THE
REPUBLIC OF MACEDONIA

This amendment is a constituent part of the Catistit of the Republic of Macedonia and shall
enter into force on the day of its publication

AMENDMENT XXII

1. The candidate with the majority of the voteslected president.
2. This amendment shall replace paragraphs 5 amidAgticle 81 of the Constitution of the
Republic of Macedonia.
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXII to the Constitution of the Republic of Macedonia.

The Constitution of the Republic of Macekido with several provisions, regulates certain
guestions referring to the function of Presidenthef Republic of Macedonia. It, also, regulates
the issue concerning the manner of election oPtlesident of the Republic of Macedonia.

According to the Constitution of the Rellof Macedonia, the candidate with the
majority of the votes of the total number of votisrelected president of the Republic.

If the president is not elected during fin& round, i.e. unless any of the candidates for
president obtained the required majority of votesndg) the first round, than in the second round
the votes shall be cast for the two candidateste lobtained the largest number of votes during
the first round.

In the second round, the candidate wighntiajority of votes is elected president provided
that more than half of the electorate voted.

According to prescribed procedure thahasecond ballot 50% plus one of the registered
voters should vote and the majority of which shagilee their votes for one candidate, this can
result in innumerable repetition of the elections.

The representatives of the internatiomghoisations who were carrying out an expertise
of the current Presidential Election Law of the &ajz of Macedonia made certain remarks
concerning these constitutional decisions on thenmaof electing president of the Republic of
Macedonia and recommended that an amendment tcotistitutional provision, which shall
directly be transposed in the law, should be made.

Furthermore, OSCE/ODIHR, in the final rdpon the presidential elections in 2004,
recommended an amendment to the constitutionaligioog for election of president of the
Republic of Macedonia, particularly regarding tbeditions prescribed for the second round.

The proposed amendment shall ensure sicagilon of the presidential election procedure,
as well as legal basis for election of the candidath the majority of votes for president in the
second round.

Such resolution shall provide implemeptatof the recommendation of OSCE/ODIHR
regarding the amendment to the constitutional utieol for the election of president in the
second round.

TEXT OF THE DRAFT AMENDMENT No. XXIIl TO THE CONSTI TUTION OF THE
REPUBLIC OF MACEDONIA

This amendment is a constituent part of the Caristit of the Republic of Macedonia and shalll
enter into force on the day of its publication

AMENDMENT XXIII
1. Appoints two members of the State Judicial Couaed two members of the Council of
Public Prosecutors.

2. This amendment shall replace indent 5 of th&lar84 of the Constitution of the Republic of
Macedonia.
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXIII tothe Congtitution of the Republic of Macedonia

Amendment XXVIII, item 5, provides that two mbers of the State Judicial Council are
appointed by the President of the Republic of Man&] one of which is representative of the
communities that do not represent majority in tie@iblic of Macedonia. With this amendment,
besides the terminological harmonization with thange of the name of the current Republic
Judicial Council to State Judicial Council, it wesnsidered to be necessary to integrate
Amendment VI of the Constitution of the Republid\d&cedonia in such a manner as to ensure
proper and equitable representation of citizenat Would mean that representative of a non-
majority community of the Republic of Macedonia ajoped by the President shall be member
of the State Judicial Council.

Amendment XXXII provides for establishmerita new institution - Council of Public
Prosecutors and regulates the composition theteoaddition, as with the State Judicial
Council, in item 5, it provides that 2 members bé tCouncil of Public Prosecutors are
appointed by the President of the Republic of Man&] one of which is representative of a
non-majority community in the Republic of MacedoniBhe composition of this body,
advocates the principle of proper and equitableesgmtation of the representatives not being
majority in the Republic of Macedonia within alligie institutions on all levels.

Since Amendment XXXII regulates the conijms of the Council of the Public
Prosecutors, i.e. the bodies that elect and app@nmbers of this Council, also the President of
the Republic of Macedonia, it is absolutely necgsgaamend Article 84 of the Constitution of
the Republic of Macedonia which regulates the cdemues of the President of the Republic of
Macedonia in such a manner as to expand his atytloomcerning the appointment of members
of the Council of the Public Prosecutors.

TEXT OF THE DRAFT AMENDMENT
No. XXIV to the Constitution of the Republic of Macedonia

This amendment is a constituent part of the Caristit of the Republic of Macedonia and shall
enter into force on the day of its publication
AMENDMENT XXIV

1. The Assembly of the Republic of Macedonia degidpon the immunity of the Presidents
and of the Ministers.

2. This amendment replaces the second sentendeeoparagraph 3 of Article 89 of the
Constitution of the Republic of Macedonia.
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXIV to the Constitution of the Republic of Macedonia.

The adoption of this amendment derivesftbe GRECO's Recommendation XV which
refers to modification to national legislative irder to provide a decision-making procedure for
the immunity of the president and of the memberhefGovernment. This procedure is not to
be conducted by the Government itself.

With theitem 1 of this amendment an implementation of tRiscommendation is
provided, with which the question of the immunifytioe president and of the members of the
Government shall be vested in the Assembly of teuRlic of Macedonia which is competent
body for the election of the president and the mamsbf the Government.

In accordance with the constitutional eysbf the state authority, the accountability @f th
Government is clearly stated, i.e. the accountgwfi the president and of each member of the
Government before the Assembly it was elected by.

This implies that current constitutionaksion concerning the immunity of the president
and the members of the Government which says tieaBGbvernment should decide upon these

guestions has to be changed. This means that theetent body which elects the Government,
i.e. the Assembly, should decide upon this issue.

TEXT OF THE DRAFT AMENDMENT No. XXV
to the Constitution of the Republic of Macedonia

This amendment is a constituent part of the Caistit of the Republic of Macedonia and shall
enter into force on the day of its publication

AMENDMENT XXV

1. Nominates a Supreme Public Prosecutor in theilbtiepof Macedonia.

2. This amendment replaces line 12 of the Artidded® the Constitution of the Republic of
Macedonia.
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RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXV to the Constitution of the Republic of Maedonia.

The amendment XXX provides that the SugrdPablic Prosecutor of the Republic of
Macedonia shall appoint and dissolve the Assemlbblyhe Republic of Macedonia upon
proposal of the Government. Due to this it is neagsto modify Article 91 of the Constitution
of the Republic of Macedonia which regulates thb@uities of the Government of the Republic
of Macedonia. In addition, line 12 of this Artickhould be also modified meaning that the
Government nominates only the Supreme Public Putbseand not all the Public Prosecutors as
it was until now.

TEXT OF THE DRAFT AMENDMENT No. XXVI
to the Constitution of the Republic of Macedonia

This amendment is a constituent part of the Caristit of the Republic of Macedonia and shalll
enter into force on the day of its publication

AMENDMENT XXVI

1. Within the first round of the election of judge a court of first instance the judge is
appointed for a period of three years. After thbsee years have passed and the judge has met
the requirements stipulated by law, he/she canldmed without any limitations of his/hers
terms of office.

2. The office of the judge shall end if:

- if that is desire if the judge himself;

- if he/she permanently loses the capability offqening the judicial function, which is
determined by the State Judicial Council,

- if he/she meets the requirements for age pension;

- if he/she is not re-elected judge after the dritle3-year term;

- if he/she is appointed to another public functionless his office is maintained free under
conditions determined by law.

3. The judge shall be removed from office:

- if is convicted of a crime and sentenced to pri&w at least six months;

- if he/she seriously violates the Constitution thé Republic of Macedonia and Laws
concerning the performance of judge's office; thidecided by the State Judicial Council with
two-thirds majority of votes from the total numloémembers.

4. The procedure for removal of judge from hisaafshall be regulated by law.
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5. The item 1 of this amendment replaces paragtaphArticle 99 of the Constitution of the
Republic of Macedonia, items 2 and 3 replace papdgB of Article 99 of the Constitution of
the Republic of Macedonia and item 4 amends Arf@ef the Constitution of the Republic of
Macedonia.

RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXVI to the Constitution of the Republic of Macedonia.

1. According to paragraph 1 of Article 99 of the Cdnsbn of the Republic of
Macedonia, the judge shall be elected without enidtions to his term of office.

The unlimited term of office of the judgefunction has already shown some flaws in
practice concerning the inability to filter competataff, especially among the newly elected
judges. This decision is legitimate and is in caamge with the international standards from
judiciary, as for example the basic principleshe United Nations’ independent Judiciary, the
Recommendation No. (94)12 of the Committee of Mamg within the Council of Europe and
the European Charter on the Statute for Judgeshédle, provide that a judge could be elected
for time-limited period during the first electiondithat period should be short and should serve
as an experimental term of office before the ededir unlimited term of office.

Due to these reasons the amendment psothgepossibility the first election for
judge to be for unlimited term of office as a kftexperimental term of office.

Thus, the shift of the age limit for obiag a permanent term of office for
performance of judge’s function would render pdssibe election of judges with higher
level of maturity, with richer life experience amisdom which represents an essential
part of being a good judge.

2. There is an extensive list for what can constituteasis for removal of judférom his
office in the current constitutional provision:tifat is desire if the judge himself; if he
permanently loses the capability of performingjtieicial function, which is determined
by the State Judicial Council; if he meets theumegnents for age pension; if is
convicted of a crime and sentenced to prison fdeadt six months; if he commits a
serious disciplinary offence defined by law; makimgi/her unsuitable to perform a
judge’s office as determined by the State JudC@lncil; if he exhibits unprofessional
and unethical performance of a judge’s office aterdened by the State Judicial
Council.

! Comparative examples for what can constitutesistfar removal of judge from his office:

-retirement, resignation, conviction to imprisonmeior committed crime, permanent incapability for
performance of judge’s office which took place mtiren one year ago. (Bulgaria)

- upon request, imprisonment, permanent incapghiitit performance of judge’s office, if he/she bews
citizen of another country (Croatia).

- if the Judge violates the Constitution or seripwsolates the Law during performance of his dsitiand when
the Judge deliberately commits a crime during perémce of his duties (Slovenia), etc.
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It is necessary to precise the groundghertermination of judge’s of judge’s office
due to strengthening of the independence and léyiatf the judge’s office. These grounds
refer to serious disciplinary offences and to ufggsional and unethical performance of the
function regulated by law which makes the judgeuiable to perform his office.

As previously presented, the State Jud@auncil has wide range of competences,
referring to determining the accountability of jodge. For example, committing a serious
disciplinary offence regulated by law is a ratmepiiecise ground for removal of judge from
its function and most often it is used without @iddial explanations to the proposal for
removal of a judge.

Having this in regard, we consider tha¢di 5 and 6 from paragraph 3 of Article 99 of
the Constitution of Republic of Macedonia shouldréglaced, i.e. instead, there should be
the following text: “violation of the Constitutioand Laws referring to the performance of
the judge’s office” as a ground for removal of jedg

Regarding the fact the removal repres@tsination of the function as a kind of
punishment for committed criminal offence or vimat of the Constitution, i.e. the laws,
this amendment proposes a distinction of the gredadtermination of the judge’s office
from the grounds for removal of the judge fronmfutsction. Also, there is a similar decision
in the Constitution of the Republic of Macedonia tlee judges of the Constitutional Court
of the Republic of Macedonia (Article 111) as wa#l in the international documents
concerning the Judiciary as for example the Eunopg@aarter on the Statute for Judges
which foresees termination of judge’s office inead resignation, physical incapability,
turning certain age, expiration of term or removal.

Taking in consideration that in complianggh the international standards for the
Judiciary, a judge removed from office should bevmted with guarantee for fair
proceedings (right to participate in proceedingsebaon the principle of the contradiction,
right to an Appeal against the decision for rempitals necessary that the Constitution
provides a ground for the procedure for terminatibtihe judge’s office because of removal.

TEXT OF THE DRAFT AMENDMENT No. XXVII
to the Constitution of the Republic of Macedonia

This amendment is a constituent part of the Caistit of the Republic of Macedonia and shall
enter into force on the day of its publication

A

AMENDMENT XXVII

The judges performing their function shall enjoyrnomity.

A judge can not be criminally prosecuted, detaieasted, nor held responsible according
to Civil Law for opinion while reaching judicial disions.

A judge can not be detained without an approv#heiState Judicial Council unless caught
while committing criminal offence for which imprisment for at least six months is
prescribed by law.
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4. The State Judicial Council decides upon the immyuwsfithe judges by two-thirds majority
of votes from the total number of the members & 8tate Judicial Council with a
procedure determined in Law.

5. Items 1, 2, and 3 of this amendment amend paradgragtArticle 100 of the Constitution
of the Republic of Macedonia and item 4 replacasagraph 2 of Article 100 of the
Constitution of the Republic of Macedonia.

RATIONALE

OF THE TEXT OF THE DRAFT AMENDMENT
No. XXVII to the Constitution of the Republic of Macedonia

In accordance with Article 100 of the CQuinson of the Republic of Macedonia the
Judges enjoy immunity. The Assembly of the RepublicMacedonia decides upon the
immunity of the judges.

The realization of independent and imphduidiciary comprises creation of constitutional
and legal solutions for adequate guarantees fohalaers of judge’s office. The development
and the interest of democracy and the rule of lasetd on independent and impartial Judiciary
requires the creation and incorporation of allglgmificant elements and guarantee that judges’
function and its holder shall be in the centerhaf attention while establishing and advancing
the judicial power in the country.

The guarantee for objective, impartial @odscientious performance of judge’s office is
realization of the possibility of making it immune influences of individuals or institutions.
This is ensured in the Constitution through insbtuimmunity. Thus, the current provision of
Article 100 of the Constitution of the Republic bfacedonia provides that judges enjoy
immunity and this immunity is decided upon by thes@mbly. This formulation does not
present the scope and the contents of the immahitye judges and it does not imply that that
will be regulated by law. However, Article 64 oktlConstitution of the Republic of Macedonia
describes the contents and the scope of the imynahthe members of the Parliament. The
parliamentary immunity is determined in criminajjd and procedural sensehe substantive
and legal immunityof the members of the Parliament is defined asiwalrevity for voiced
opinion or vote in the Assembly. The process aryhllemmunity of the members of the
Parliament consists of the fact that the memb#reParliament can not be detained without the
approval of the Assembly unless he/she is caughéwbmmitting criminal offense for which
imprisonment for at least 5 years is prescribethiyy

The contents of judge’s immunity is defifgy the Law on Courts since substantial and
legal immunity of the judge is not limited onlyd@aminal levity, but also to other kinds of levity
for voiced opinion and decision as well as to daenegused while performing his function.
Thus, according to the law, a judge or a juror wanhbe prosecuted for damage compensation
nor any other prosecution can be conducted aghinstby a party dissatisfied of the court
decision. In addition, the law provides that thep&blic of Macedonia is held liable for the
damage caused by a judge or juror to citizens mater entities by unlawful and improper
performance of his function

According to the Law on courts the procasd legal immunity is defined in such a way
that a judge cannot be detained without approvii@®Assembly of the Republic of Macedonia
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unless he/she is caught while committing crimiridrese for which imprisonment for at least 5
years is prescribed by law. Thus, the processegal immunity of the judges is equalized in its
contents with the one of the members of the Paglidm

On the other hand, Article 103 of the Giuson of the Republic of Macedonia provides
that jurors cannot be held responsible for opireordecision while reaching court decisions.
This constitutional provision refers only to jurorst to judges. Namely, the Constitution is
inconsistent with this kind of decision becausgoits not regulate the contents of the immunity
of the judges to whom it should primarily refer psncipal holders of judge’s function.

With the proposed amendment the immunitthe judges is equalized in its contents to
the immunity of the members of the Parliament wihtain expansions due to the specificities
of the judge’s office and which refer to civil lifity. It is widely accepted that a judge shoulid i
person be acquitted of liability for damage recgver committed errors while making his/hers
decisions because they are corrected during thellatgp procedure where the State is held
responsible.
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TEXT OF THE DRAFT AMENDMENT
No. XXVIII to the Constitution of the Republic of M acedonia

This amendment is a constituent part of the Caristit of the Republic of Macedonia and shall
enter into force on the day of its publication

AMENDMENT XXVIII

1. The State Judicial Council shall be composetbahembers.

2. The President of the Supreme Court of the RepabMacedonia and the Minister of Justice
shall be automatically members of the State Judimancil.

3. 8 members of the State Judicial Council shallselected from all of the Judges of the
Republic of Macedonia. 3 of the selected membegsrepresentatives of the non-majority
communities which shall insure proper and equitaleleresentation of the citizens of all
communities. The procedure for election of Judgesnbers of the State Judicial Council is
regulated by law.

4. The Assembly of the Republic of Macedonia skt 3 members of the State Judicial
Council. The members shall be elected with the ritgjof the votes of the total number of the
members of the Parliament being part of the norentgjcommunities in the Republic of

Macedonia.

5. 2 members of the Sate Judicial Council shadigminted by the President of the Republic of
Macedonia, one of which is representative of noferitg communities of the Republic of
Macedonia.

6. The President of the state Judicial Councilhis president of the Supreme Court of the
Republic of Macedonia.

7. The members of the State Judicial Council etettg the Assembly of the Republic of
Macedonia, i.e. appointed by the President of tlepuRBlic of Macedonia, are university
professors of law, lawyers and other distinguighadts.

DRAFT TEXT
To Amendment XXVIII of the Constitution of the Republic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXVIII
1. The State Judicial Council consists of fifteeanmbers.

2. Members of the State Judicial Council by thamction are the President of the Supreme
Court of the Republic of Macedonia and the Ministiedustice.
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3. Eight members of the State Judicial Councilldtelelected from among all of the judges in
the Republic of Macedonia. Three of the electednbers are representatives of the
communities, who are not a majority in the RepuldfcMacedonia, while the equitable
representation of the citizens from all communitsgll be observed. The procedure for
election of the member judges of the State Judimaincil is proscribed by Law.

4. Three members of the State Judicial Counciebzeted by the Parliament of the Republic of
Macedonia. The members are elected with majoatg of the total number of members of the
Parliament, while there must be a majority of tludes of the total number of members of
Parliament coming from the non-majority communitrethe Republic of Macedonia.

5. Two members of the State Judicial Council appaped by the President of the Republic of
Macedonia, of which one is representative of the-majority communities in the Republic of
Macedonia.

6. The President of the State Judicial Councihe President of the Supreme Court of the
Republic of Macedonia.

7. The members of the State Judicial Council etedhe Parliament of the Republic of
Macedonia, i.e. appointed by the President of #yeulBlic of Macedonia, come from among the
university professors of law, legal advisors arfeeotistinguished lawyers.

8. The mandate of the elected and appointed mambéne State Judicial Council is 6 years.

9. The elected and the appointed members of e Sudicial Council enjoy immunity. A
member of the State Judicial Council cannot bersgpethat is criminally persecuted, deprived
of liberty or detained, nor could be held liable do expressed opinion or for voting on a session
of the State Judicial Council.

10. An elected and appointed member of the Stateidl Council cannot be detained without
permission from the State Judicial Council, untesishe is caught in doing of a criminal act for
which a sentence of at least 5 years is proscribed.

11. The State Judicial Council decides on the imiyuof the elected and the appointed
members of the State Judicial Council with a twicdth majority vote of the total number of
members with a procedure stipulated by law.

12. The function of the member of the State Juldi@ancil terminates:
- if he/she asks for it; and

- if he/she permanently looses the capacity forasiag the function of a member of the State
Judicial Council.

13. A member of the State Judicial Council cadibmissed:

- if he/she is sentenced for a criminal act fouasuspended imprisonment of at least 6 months;
and

- due to a violation of the Constitution of the Bblic of Macedonia and severe violation of
laws in his/her performance of the function, whach establishebly the State Judicial Council.

14. The function of a member of the Council te@s to a member of the State Judicial
Council by function with the termination of the &iion Minister of Justice, i.e. President of the
Supreme Court.

15. The function elected and appointed memberSihte Judicial Council is incompatible with
the performance of other public functions or prsi@ss.

16. This Amendment replaces Article no. 104 of@loastitution of the Republic of Macedonia.
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EXPLANATOTION
TO THE DRAFT TEXT
Of the Amendment XXVII1 of the Congtitution of the Republic of Macedonia

In accordance with article 104 of the Constitutifrthe Republic of Macedonia, State Judicial
Council consists of 7 members. The Parliamentetbe members of the Council. Amendment
X1V stipulates that three persons from the membezselected with a majority vote of the total

number of Members of Parliament, where there biée ta majority vote of the total number of
Members of Parliament that belong to non-majorisnmunities in the Republic of Macedonia.

The members of the Council are elected from ambeglistinguished lawyers for a period of 6
years, with a right to another election. The memh# the State Judicial Council enjoy

immunity. The Parliament decides on their immunifyhe function of a member of the State
Judicial Council is incompatible with the performarof other public functions and professions
or with a membership in political parties.

The fundamental aim of the establishing of theeSlaticial Council as a new institution in the
judiciary system, was to link the legislative powath the judiciary power in such a way that
the political ground for the election of the judgeseplaced with a professional, and thus to
contribute for a greater degree of independencéhefjudiciary. The basic idea was the
assessment of the quality of the candidates fardyjtudges to be conducted by an expert body
instead of the Parliamentary Commissions, whichrasxplicitly political body, decide on the
basis of a political assessment.

Nevertheless, the concept of the State Judiciain€ibalready at constitutional, i.e. at the
normative level, contains specific shortcomingsahare not in line with the stated idea, and
which, above all, refer to the small number of merstand the manner in which the members
are nominated and elected.

Namely, the 7 members of the State Judicial Couraithough being a representative
composition, is not able to secure the needed opededness in the representation of the legal
profession, from which, in essence, all of the psas for candidates for judges should be put
forward and which is the most meritorious one teeas the expert and moral qualities of its
members. A bigger number of members, althoughdiiition, makes the decision making
slower and more complicated, in principle, enabiessurfacing a greater number of initiatives
and consideration of the posed questions from abwkiferent aspects. This is especially
important for the establishing of candidates falges, for which, given the movement in their
career, it is helpful to have professional assessnéom people coming from various
environments.

In accordance with the existing solution, the mammevhich the election of the members of the
State Judicial Council is conducted hides some efanglated to political influences. The fact

that they are elected by the Parliament, as atrstihe circumstance that it is composed on
political grounds, and functions as a political padwhose decision making the interests of the
political parties that are dominant in its comgosit are always incorporated, presents a
possibility for an enormous political influence motly over the composition of the Council, but

also indirectly - through it, over the compositiminthe courts. In order to reduce the influence
of the politics in the system of nomination of calades for judges and for their dismissal, a
kind of decentralisation of the system of creatidrthe personnel composition of the State
Judicial Council is necessary.

The main idea regarding the depolitisation of ttener in which the judges are elected, would
be realised provided in the creation of its compmwsiit is enabled that the portion of its
membership coming from among the judges to domiimatihe process of election of new
judges over that part of the membership that cdroesthe legislative and the executive power.
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By having an insight into the acts regulating tmposition of the State Judicial Council, it can
be concluded that they do not foresee to have &igatdry participation of the judges as

members of that body. The sole requirement phosdrby law for election of a member of the
Council is for him/her to be from among the distiisped lawyers. This means that it is
possible not even a single member of the Couaalome from among the judges, but from
other structures, that is from the structures heflegislative or executive powers, thus having
this body in complete dependence from them. Hawingew the stated, the acts regulating the
composition of the Council are not in compliancéhwine requirements of the Recommendation
of the Committee of Ministers of the Council of Bpe R(94) 12 on the independence, the
efficacy and the role of the judges and the Eunoi&zarter of the Statute of the Judges 98/23.

The fundamental remark on the acts of the RepufliMacedonia, when the State Judicial
Council is in question, is addressed to the pauleding its composition. Namely, the lack of
provisions establishing that a specific number @mbers of the Council must come from
among the judges, the fact that two members oCthncil are represented by the President of
the State, and it is not regulated who proposesdsieof the members of this body, clearly
indicates to the possibility for members of the @olto be elected persons who are not judges,
and who had received the role - member of the Gbdue to political and other influences. If
the State Judicial Council is formed on these gisuand that, based on the Constitution and
the law, is absolutely possible, it is easy to sage a situation in which its functioning is not in
favour of strengthening of the independence ancketfieiency of the judges, on the contrary,
serves as a tool by which the executive and ldgislgpowers exercise their influence in the
courts.

The composition of the State Judicial Council psgabin the Amendment, is in compliance
with the above-mentioned European standards, aatime time taking into consideration of the
application of the principle on equitable repreagoh of the members of the non-majority
communities of the Republic of Macedonia.

In order to avoid the shortcomings that could beegated by a purely judicial composition of
the Council (corruption, nepotism, elitism), asiadkof balance of powers, it is also foreseen
that the legislative and the executive powers glectnominate members for the Council (the
President of the Republic of Macedonia).

The expertise of the composition of the State Jaldizouncil shall be strengthened also with the
foreseen possibility, that apart from the judgesminers in it to become also of representatives
from other legal professions (university law prefas, legal advisors and other distinguished

lawyers).

Also, this amendment also regulates the immunithefmembers of the State Judicial Council
by scope and contents and the same it differs frenimmunity of judges in the domain of the
civil liability, which derives from the specificés of the function - member of the State Judicial
Council. At the same time, for lifting of the immity, the Council itself decides with a two-
third majority of the members and with a procedigulated by law.

With the amendment guaranties are built in by wiihehmembers of the State Judicial Council
are protected from untimely dismissal that mightuscdue to political reasons. Namely,
termination of the function member of the Counaidl @ismissal from the function member of
the Council is foreseen. With the possibilitie§irds with the Constitution for termination of
the function, i.e. dismissal solely due to theestateasons, an assurance is secured in the
duration of the mandate. The provision that regslahat fulfillment of the condition for
dismissal due to violation of the Constitution bé tRepublic of Macedonia and more severe
violation of the laws in the course of the perfonteof the function are established by the State
Judicial Council also represents a defense batrrier.
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DRAFT TEXT
To Amendment XXIX of the Constitution of the Repubic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXIX
1. The State Judicial Council:
- elects and dismisses the judges and the judgaesju
- determines the termination of the function afidge;
- elects and dismisses the Presidents of the €ourt
- follows and evaluates the work of the judges;
- decides on the promotion of the judges;
- decides the disciplinary responsibility of theges;
- decides on temporary detachment of judge anchdevent in another court;
- decides on the removal of the immunity of thegesl
- proposes two judges of the Constitutional Cofithe Republic of Macedonia;
- performs other duties stipulated by Law.

2. The State Judicial Council for its work submatsnual report to the Parliament of the
Republic of Macedonia.

3. With this amendment, article 105 of the Constitu of the Republic of Macedonia is
replaced, and line 15 of paragraph 1 of Article @8the Constitution of the Republic of
Macedonia is deleted.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXI X of the Constitution of the Republic of Macedonia

In accordance with article 105 of the Constitutminthe Republic of Macedonia, the State
Judicial Council proposes to the Parliament elaciind dismissal of judges and establishes a
proposal for dismissal of a judicial function irsea determined by the Constitution; decides on
the disciplinary responsibility of the judges; exatks the expertise and consciousness of the
judges in the performance of their function; andpoises two judges for the Constitutional
Court of the Republic of Macedonia.

The State Judicial Council is responsible for fguwups of questions: 1. It proposes to the
Parliament election and dismissal of the judges estdblishes a proposal for dismissal of a
judge from the function; 2. decides on the disogoly responsibility of the judge; 3. evaluates
the expertise and consciousness of the judgeseirpénformance of their function; and, 4.

proposes two judges for the Constitutional CouthefRepublic of Macedonia.

Within the competences of the State Judicial Cdutleere is a concentration of the

authorizations related to the assessments thateleeant for election and dismissal of the
judges, as the most sensitive issue in the prafeseation of the personnel composition of the
courts, and as a sphere that is traditionally uadertiny by the political interests.

Provisions that more closer define the competeoficege State Judicial Council are contained in
the Law on the State Judicial Council.

With this amendment more precisely are definedctimapetence of the State Judicial Council.
Having in mind the set-up of the State Judicial i@alun the Amendment XXVIII and the need
to change of the current manner of election of @gsddor the purpose of elimination of the
political influences in this process and, alsohwhis amendment are introduced some new
competences of this body. Namely, the compositibthe State Judicial Council and the
manner in which its members are elected, on oné, mapresent a guaranty for its independence
from the executive and the legislative power, tuehich all questions related to the status of
the judges (election, dismissal, deciding on praonah the career, deciding on the disciplinary
responsibility, immunity) are entrusted as a compe to this authority, thus it appears as the
highest guarantor for the independence of the ipnyic

The State Judicial Council or similar bodies tavhich exist in large number of European
countries have the same competence foreseen akbe fState Judicial Council.

At the same time, also the European Charter onsthtis of the judges foresees that all
decisions that would influence the election, reéaomant, appointment, promotion in the career,
or termination of the mandate of the judge are ginbby a body that is independent from the
executive and legislative power, in which at et of its members are judges elected by their
colleagues and in a manner that guarantees trassiviepresentation.
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DRAFT TEXT

To Amendment XXX of the Constitution of the Republt of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXX

1. The State Prosecutors Office is a single amipandent state body that detects and
persecutes the perpetrators of criminal or othealpaffences defined by law and performs other
tasks defined by law.

2. The State Prosecutors Office performs its fonatin the basis of and within the Constitution,
the laws and the international agreements ratifiedompliance with the Constitution of the
Republic of Macedonia.

3. The function of the State Prosecutors Officpadormed by the Supreme State Prosecutor
and the Public prosecutors.

4. The kinds, the competence, the establishindishlitg, the organization and the functioning
of the State Prosecutors Office is regulated by law

5. The Supreme State Prosecutor of the Republhaakdonia is appointed and dismissed by
the Parliament of the Republic of Macedonia upopra@posal by the Government of the
Republic of Macedonia, for a period of 6 years withthe right to re-election.

6. The state public prosecutors in the Republidlatedonia are appointed and dismissed by the
Council of the State Prosecutors Office.

7. The State Prosecutor at his/her first appoirdaim@ State Prosecutor in the State Prosecutors'
Office of first instance is appointed for a peraddhree years. After the expiry of the three-year
period and meeting of the requirements stipulateld, the State Prosecutor can be appointed
without the limitation in respect to the duratidrtiee mandate.

8. The function of the Supreme State ProsecuttteoRepublic of Macedonia terminates upon
his/her own request; if he/she permanently lodsesapacity for performing of the function,

which is established by the Parliament of the Repud Macedonia; or if he/she meets the
requirements for retirement.

9. The Supreme State Prosecutor of the Republidafedonia is dismissed: if he /she is
sentenced for a criminal act with an unsuspendgutisonment in the duration of at least six
months, or due to violation of the Constitutionttoé Republic of Macedonia and more severe
violation of the laws in the course of performirfgte function, established by the Parliament of
the Republic of Macedonia.

10. To a State Prosecutor the function terminapes his/her free will; if he/she permanently

losses the capacity for performing of the functwhijch is established by the Council of State
Prosecutors; if he/she fulfils the requirementsrigirement; if after the expiry of the 3-year

mandate he/she is not re-appointed for a statequias; or if he/she is elected or appointed on
another public function, except when his/her fuorctof public prosecutor is inactive under

conditions stipulated by law.

11. The State Prosecutor is dismissed: if he /sheentenced for a criminal act with an
unsuspended imprisonment in the duration of at Is&smonths, or due to violation of the
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Constitution of the Republic of Macedonia and m&geere violation of the laws in the course
of performing of his function, for which a decisiantaken by the Council of State prosecutor
with a two-third majority vote of the total numh#rmembers.

12. The procedure for dismissal of a State prosetsitegulated by law.
13. This Amendment replaces article 106 of the @otisn of the Republic of Macedonia.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXX of the Constitution of the Republic of Macedonia

In compliance with Article 106 of the Constitutiah the Republic of Macedonia, the Public
Prosecutors' Office is a single and independeme §tady that persecutes the perpetrators of
criminal or other penal offences defined by law pedorms other tasks defined by law. The
Public Prosecutors' Office performs its functiontbe basis of and within the Constitution and
the law. The Public Prosecutor is appointed asthdised by the Parliament for a period of 6
years.

In the Constitution of the Republic of Macedonia gosition of the Public Prosecutors Office in
the legal system of the Republic of Macedonia anthié domain of criminal justice, as a single
and independent state body, responsible for impiéatien of the function defined by the
Constitution for persecution of the perpetratorcrinal acts, is not sufficiently regulated.
Namely, even though with the new Law on Public Becasors' Office of 2004 the position of
the Public Prosecutors' Office is strengthenedo ah compliance with the international
standards in the domain of realising the Publics€eators function, still, the absence of
constitutional grounds occurs as an impedimerd foil realisation of the position of this body.

For these reasons, with these constitutional amentinseveral novelties are foreseen, the basic
objective of which is protection of the Public Rrogtors’ Office against influences of the
legislative and executive powers, which, on theeotiand, should contribute for the body to
efficiently persecute the bearers of public funwidor performed criminal acts with corruptive
elements, abuse of their official duty, violatidrhaman rights and other deeds established with
domestic and international law.

Bearing in mind that the Public Prosecutors' Offica state body which on behalf of the state
and of the general interest makes sure that tisege uniform application of the law against
perpetrators of criminal acts, it was assesseditthabuld be more appropriate to rename this
body from Public Prosecutors' Office into Statedecutors' Office.

Further more, following the amendments until nowhaf procedure related laws as well as the
novelties introduced in the Law on Public Prosesu©ffice of 2004 which strengthen the role
of the Public Prosecutors Office in the pre-crimhjp@ceedings, with the proposed amendment
the constitutional competence of the Public PrasesuOffice and in the domain of detecting of
perpetrators of criminal and other punishable, dotsthe purpose of securing of an efficient
criminal persecution of the new forms of crime akr more present forms of organised
crimes. In that context, bearing in mid that ie field of organised crime and corruption at
international level, there is a large number ofuhoents that the Republic of Macedonia has
adopted and which are a constitutive part of thaeaktic law, it is necessary to widen the scope
of the grounds for performance of the public prosas' function also with the international
agreements ratified in compliance with the Contsbitu

The existing Article 106 of the Constitution of tRepublic of Macedonia defines only the
position of the Public Prosecutors’ Office as ayblodt does not do that for the bearers of the
Public Prosecutors’ function. Due to these reasaith the Amendment, the Supreme State
Prosecutor and the State Prosecutors are defineebasrs of function of the State Prosecutors’
Office. Also, there is no ground in the Constduatin respect to that which issues related to the
prosecutors office should be regulated by law, the provision that exists in the Article 98,
paragraph 5 of the Constitution, which refers t® tourts. For those reasons, the proposed
amendment foresees that the kinds, competencéligisiiag, abolishing, organisation and the
functioning of the State Prosecutors Office is tatpa by law, thus creating a constitutional
basis for legal regulation of this matter.
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Also, with the amendment are foreseen noveltigespect to the appointment and dismissal of
the bearers of the State Prosecutors' Office fonctiFor the purpose of securing a greater
independence in the performance of their functiorespect to the legislative and the executive
powers, all State Prosecutors, except the Supréate [@osecutor, are appointed and dismissed
by the Council of the State Prosecutors Officethlt way, the government of the Republic of
Macedonia as a segment of the executive power ¢higed as a possible creator of the
personnel related solutions for the prosecutorfieefthus guaranteeing to the prosecutor the
necessary independence for an efficient implemientaf the function.

In respect to the duration of the mandate of thpr&ue State Prosecutor, the constitutional
provision remains unchanged and it still is 6 yedfsr the other state prosecutors, a mandate
with duration of three years is foreseen, at th& fappointment in the lowest organisational
form of the prosecutors office, and after the gxpirthis mandate, the same as for the judges, a
permanent mandate is foreseen, provided the regemnts stipulated by law are met. This kind
of solution is in compliance with the Recommenda(@000)19 of the Council of Europe on the
role of the State Prosecutors' Office, the repoftsthe GRECO group, as well as the
comparative legislation of the EU Member StatesamBly, it was assessed that in this way
primarily professionalism and greater independesiedl be secured in the realisation of the
function, and at the same time, the need for inuggece of the prosecutors office from the
executive branch shall be realised.

In respect to the basis for termination of theesfatosecutor's function and the basis for
dismissal from the function, with the Amendmentnidleal solutions are built in as those
foreseen for the bearers of the judicial functiovith the difference that for the State
Prosecutors, the violation of the Constitution tredlaws is established by the State Prosecutors
Council, and for the Supreme State ProsecutoR#nkament of the Republic of Macedonia as
a body that appoints him/her.

Having in mind that, both for judges and proseajtior the case of dismissal all guaranties for a
just procedure should be secured, it is necessamette the grounds ion the Constitution for a
legal regulation of the procedure for terminatidntlee State Prosecutors' function due to
dismissal.
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DRAFT TEXT
To Amendment XXXI of the Constitution of the Repubic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXXI

1. The Supreme State Prosecutor of the Republdasedonia and the State Prosecutors of the
Republic of Macedonia in their performing of th@dtion enjoy immunity. A State Prosecutor
cannot be criminally prosecuted, deprived from rifgpedetained nor called in for a civil-
accountability for opinions and decision made mdburse of performing of his/her function.

2. The Supreme State Prosecutor of the Republidagiedonia cannot be detained without the
consent of the Parliament of the Republic of Macetloexcept in the case where he/she is
caught in performing of a criminal deed punishddyléaw in the period of at least 5 years.

3. State prosecutor in the Republic of Macedonmnoabe detained without the consent of the
Council of State Prosecutors, except in the caserevhe/she is caught in performing of a
criminal deed punishable by law in the period déast 5 years.

4. The Parliament of the Republic of Macedoniadiexion the immunity of the Supreme Public
prosecutor.

5. The Council of State Prosecutors decides omthmunity of the state prosecutor with a two-
third majority vote of the total number of membefshe Council through procedure regulated
by law.

6. The function Supreme State Prosecutor, i.eeJ3absecutor is not compatible with the
performance of other public function and professiowith a membership in a political party.

7. Political organizing and acting is prohibitedhie State Prosecutors' Office.
8. This Amendment replaces article 107 of the Gutisin of the Republic of Macedonia.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXXI of the Constitution of the Republic of Macedonia

Ina accordance with article 107 of the Constitutad the Republic of Macedonia, the Public
Prosecutor enjoys immunity. The Parliament deamtekis/her immunity. The function public
prosecutor is incompatible with the performing dhey public function, profession or
membership in a political party.

This Amendment defines the contents of the immuuifitthe public prosecutors, in analogy to
the immunity of the judges. It is a generally guted principle that the body that appoints and
dismisses the public prosecutor, also, decidesi@fifting of his/her immunity. In that respect,

the Amendment foresees that the Parliament decdehe immunity of the Supreme State
Prosecutor and on the immunity on the other Statseeutors decides the Council of State
Prosecutors with a two-third majority vote of tleéat number of members of the Council in a
procedure proscribed by law.

Regarding the incompatibility of the prosecutausdtion with other functions and professions,
and membership in a political party, as well asgh@hibition for a political organization and
acting within the State Prosecutors' Office, theent provision is kept in which terminological
harmonization is made regarding the name of thg bad the bearers of this function.
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DRAFT TEXT
To Amendment XXXII of the Constitution of the Republic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXXII
1. The State Prosecutors' Council consists of rlevambers.

2. Members of the State Prosecutors' Council by thiection are the Supreme State Prosecutor
and the Minister of Justice.

3. Five members of the State Prosecutors' Counall be elected from among all of the State
Prosecutor in the Republic of Macedonia. Two @f ¢éhected members are representatives of
the non-majority communities in the Republic of Mdonia, while equitable representation of
the citizens from all communities shall be observétie procedure for election of the member
of the State Prosecutors' Council from among e girosecutors is regulated by Law.

4. Two members of the State Prosecutors' Coureitlaicted by the Parliament of the Republic
of Macedonia. The members are elected with mgjedte of the total number of members of
the Parliament, and at the same time there mustbaority of the votes of the total number of
members of Parliament from the non-majority comriesin the Republic of Macedonia.

5. Two members of the State Prosecutors’ Couneil agpointed by the President of the
Republic of Macedonia, of which is a representati’éhe non-majority communities in the
Republic of Macedonia.

6. President of the State Prosecutors' CounitieiSupreme State Prosecutor.

7. The members of the State Prosecutors' Couletiteel the Parliament of the Republic of
Macedonia, i.e. appointed by the President of tieulRlic of Macedonia, come from among the
university professors of law, legal advisors arteptlistinguished lawyers.

8. The mandate of the elected and appointed menadfe¢he State Prosecutors' Council is 5
years.

9. The elected and the appointed members of #te Btosecutors' Council enjoy immunity. A
member of the State Prosecutors’ Council cannat person that is criminally persecuted,
deprived from liberty or detained, nor could bedhible for an expressed opinion or for a
voting on a session of the State Prosecutors' @ounc

10. An elected and appointed member of the StaiseButors' Council cannot be detained
without permission from the State Prosecutors' Cihuanless he/she is caught in doing of a
criminal act for which a sentence of at least 5yeaproscribed.

11. The State Prosecutors' Council decides onntineunity of the elected and the appointed
members of the State Prosecutors' Council withoathivds majority vote of the total number of
members with a procedure stipulated by law.

12. The function of the member of the State PrdasesuCouncil terminates:
- upon his/her free will; and

- if he/she permanently looses the capacity fodooting of the function member of the State
Prosecutors' Council.

13. A member of the State Prosecutors' Councibeatismissed:
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- if he/she is sentenced for a criminal act fouasuspended imprisonment of at least 6 months;
and

- due to a violation of the Constitution of the Bblic of Macedonia and severe violation of
laws in his/her exercising of the function, estii@d by the State Prosecutors' Council.

14. To a member of the State Prosecutors' Courmml igiex officio a member of the Council,
the function terminates with the termination of faaction Minister of Justice, i.e. Supreme
State Prosecutor.

15. The function of an elected and appointed mendbfea State Prosecutors’ Council is
incompatible with the performance of other puhlindtions or professions.

16. This Amendment addition is made to sectionPublic Prosecutors' Office of Part Il
Organisation of the State Authority of the Consititu of the Republic of Macedonia.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXXI I of the Constitution of the Republic of Macedonia

The subject of this Amendment is the compositionttd State Prosecutors’ Council, the
mandate of its members, immunity and terminatiath dismissal of the function of member of
this body. It is about a body that is for thetfitine introduced with the Law on Public
Prosecutors Office of 2004. Bearing in mind itsnpetences, it was assessed that it needs to
become a constitutional category and to be nanad Btosecutors' Council.

In respect to the composition of the State ProsesuCouncil it is foreseen that it has 11
members, of which members in compliance with theiction are the Minister of Justice and
the Supreme State Prosecutor, 5 members electethahwstate prosecutors on direct elections
with a secret vote by all state prosecutors in Republic, 2 members are elected by the
Parliament of the Republic of Macedonia, and twontpers are appointed by the President of
the Republic of Macedonia. For the members eleciedappointed the principle of equitable
representation of the members of the non-majoatgraunities in the Republic of Macedonia is
observed. The mandate of the elected, i.e. aggbmembers of the State Prosecutors' Council
lasts for 5 years.

In order to secure the professionalism of the caitipa of the State Prosecutors' Council and
representation of the legal science, apart fronStiage Prosecutors, the possibility is foreseen
that members can also become representative frower garidical professions (university
professors of law, legal advisors and other disisiged lawyers).

Also, the Amendment regulates the immunity of tremhers of the State Prosecutors' Council,
the scope and the contents of which is equal tantingunity of the State Judicial Council. At
the same time, for lifting of the immunity of thieeted and appointed members of the State
Prosecutors' Council decides the Council itselhwittwo-thirds majority of the members and
with a procedure proscribed by law.

The same, as with the State Judicial Council,@hiendment incorporates guarantees by which
the members of the State Prosecutors’ Councilrategbed from an untimely dismissal due to
political reasons. Namely, it is foreseen to heenination of the function member of the
Council and dismissal from the function membereaf Council. The possibilities defined with
the Constitution for termination of the functiore.idismissal solely due to the stated reasons,
secured an assurance regarding the duration ohdinelate. The provision which regulates that
fulfilment of the condition for dismissal due toolation of the Constitution of the Republic of
Macedonia and more severe violation of the lawsha course of the performance of the
function are established by the State Prosecu@onghcil, also represents a defence barrier. In
respect to the termination of the function of a rhenof the Council to the Minister of Justice
and to the Supreme State Prosecutor, having id that their membership is coupled with their
function, with the termination of these functior@so terminates their membership in the
Council.

For the purpose of professionalisation of the SRitesecutors’ Council, the Amendment
foresees incompatibility of the function elected, appointed member of the State Prosecutors'
Council with the performance of other public funog and professions, and for the purpose of
its departisation, also incompatibility with menmd@p in a political party.
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DRAFT TEXT
To Amendment XXXIII of the Constitution of the Republic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXXIII
1. The State Prosecutors' Council:
- appoints and dismisses the State Prosecutors;
- establishes the termination of the function 8taie Prosecutor;
- decides on the promotion of the State Prosecgutors
- decides regarding the disciplinary responsibdityhe State Prosecutors;
- decides on the lifting of the immunity of the 8t®rosecutors;
- performs other duties stipulated by Law.

2. The State Prosecutors' Council for its work stdbm@nnual report to the Parliament of the
Republic of Macedonia.

3. This Amendment addition is made to Section 5liuProsecutors' Office of Part Ill.
Organisation of the State Authority from the Cdnsiton of the Republic of Macedonia.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXXII1 of the Congtitution of the Republic of Macedonia

This Amendment more precisely defines the competent the State Prosecutors' Council.
Thus, it is foreseen that the Council appointsdiadhisses the State Prosecutors, establishes the
termination of the function, decides on the proomwf the State Prosecutors, decides on their
disciplinary responsibility, decides on the liftiog the immunity of the State Prosecutors, as
well as on performance of other duties establisyddw.

A portion of the competences of the State Prosesu@muncil are already regulated with the
Law on Public Prosecutor’s Office, however, givee enhancement of the State Prosecutors'
Office and the bearers of the state prosecutordium and consequently, strengthening of the
status of the State Prosecutors' Council and asption into Constitutional category rank, the
need was imposed for widening of the scope obitspetence.

Having in mind the international documents, whioh the purpose of successful and efficient
implementation of the prosecutors' function, demtoad the national legislation redefines the
role of the bearers of the this function, therefibreas necessary to establish a body with this
kind of competences which, on the basis of objectisiteria and respecting the principles of
professionalism and competence, the conditions pfofessional recruitment of the State
Prosecutors, promotion in their career, decisiokingaon the disciplinary responsibility and
lifting of their immunity, shall be secured.
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DRAFT TEXT
To Amendment XXXIV of the Constitution of the Repulic of Macedonia

This Amendment is a constituent part of the Cautstib of the Republic of Macedonia and
enters into force on the day of its promulgation.

AMENDMENT XXXIV

1. The kinds of decisions of the Constitutional €otheir legal effect and the enforcement are
regulated by law.

2. The internal organisation and the manner ofradjmm of the Constitutional Court are
regulated with an act of the Court.

3. This Amendment replaces Article 113 of the @itut®n of the Republic of Macedonia.
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EXPLANATION
TO THE DRAFT TEXT
Of the Amendment XXXIV of the Constitution of the Republic of Macedonia

In accordance with Article 50, paragraph 1 of thengitution, each citizen can invoke the
protection of the freedoms and rights establishgdhle Constitution, before the courts and
before the Constructional Court of the RepublicM#cedonia, in a procedure based on the
principles of the priority and urgency.

In compliance with Article 110, line 3 of the Catgion, the Constitutional Court of the
Republic of Macedonia protects the freedoms arftgigf the person and of the citizen which
refer to the freedom of personal conviction, cazisce and public expression of thought,
political affiliation and activity and the prohilmh of discrimination of the state on the grounds
of sex, race, religious, national, social and palitaffiliation.

The competence of the Constitutional Court of tlepublic of Macedonia for direct protection
of the fundamental freedoms and rights was envisageone of the pillars of the democratic
transformation of the society and of exercisinggheciple of rule of law.

Apart from the right of the citizens to demand potibn of their freedoms and rights before the
regular courts and before the Constitutional Cotithe Republic of Macedonia, and in respect
to that, the competence of the Constitutional Caarnprotect a specific number of freedoms and
rights, the Constitution does not provide for aloser requirements and manner in which this
competence shall be realised, nor it foreseessangasf a law that would regulate these issues.
As in the case of the other issues relevant forahksation of the function of the Constitutional
Court, the Constitution also tacitly allows theutagion of the same matter with an act of the
Constitutional Court on the procedure and the maimehich it would operate. Given that the
state authorization refers only to internal questicof the internal organisation of the
Constitutional Court , the Constitution in essemioes not provide any grounds for any concrete
forming of this competence, in the sense of estalif the kinds and character of the individual
acts against which the stated protection coulddogtgt, the conditions to be met in order to
demand this kind of protection, nor the legal dffgicthe decision of the Constitutional Court
brought in the course of performing of its competen

This situation indicates to a greater degree afresancy with the minimum standard elements
of the Constitutional regulation of this matter,igbhis usual in other European countries with a
Constitutional Court with the same competence.

Further more, by missing to establish with the @trtgon all of the elements that are making
up the essence of this protection, concomitantipdyallowing that to be done with a Law, the
creation of its final physiognomy is allowed to besubject of regulation by a secondary
legislation, irrespective of the fact that in tbase, it is an act of the Constitutional Courthef
Republic of Macedonia. Hence, the quality of tegutation of this matter, measured by the
criteria linked to the legal effect of the gendegjal acts, within the hierarchical structure @ th
legal order, this matter is taken two levels belawespect to the standards of the European
countries in which functions this competence ofdtwestitutional Court.

In accordance with article 112 of the Constitutioh the Republic of Macedonia, the

Constitutional Court shall abolish or nullify a latvt establishes that it is not in compliance
with the Constitution. The Constitutional Couralitabolish or nullify other regulation or a

general act, collective agreement, statute or granome of a political party, or an association, if
it establishes that they are not in compliance lith Constitution or with the Law. The

decisions of the Constitutional Court are final anébrceable.
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In accordance with Article 113 of the Constitutitime manner of operation and the procedure
before the Constitutional Court are regulated aithact of the Court.

The Constitution of the Republic of Macedonia,t;Article 112 establishes only the two basic
kinds of legal effect of the decisions of the Cdngbnal Court: abolishing and nullifying of
the laws for which it established that they are imotompliance with the Constitution, i.e.
abolishing and nullifying other regulations and gyah acts, collective agreements, statutes or
programmes of political parties or associations,vithich it established that they are not in
compliance with the Constitution or with the lavlso, with this constitutional provision, the
basic legal features of the decisions of the Cwmtisthal Court are defined: as final and
enforceable. The Constitution does not at all lsgguthe issue in respect to that which subject
in the legal system is bound to execute the dexssod the Constitutional Court, nor the issue
regarding which subjects are authorized to initeafgocedure before the Constitutional Court.
With the Article 113 of the Constitution, authotiba is granted with the act of the
Constitutional Court, to regulate the manner ofrappen and the procedure before the
Constitutional Court.

The European and international standard in thetitatisnal regulation of the issues related to
the legal effect of the decisions of the Constiudii Court and with the manner of their
enforcement are covering only the segment thatast general (for instance, to establish the
kinds of legal effect of the decisions and the galnebligation of all subjects in the legal
system, depending on their competence for enfonsewiethe decisions), and all individual
aspects of the given legal effect and the mannevhich the decisions of the Constitutional
Court are being enforced is being transferredeadiyulation of the matter by a law.

The situation in the Republic of Macedonia in tthsnain diverges from the stated standards.
The circumstance that the Constitutional Court wihown act and not the Parliament with a
Law, regulates all the issues connected to the@mednce of the function of the Constitutional
Court that are not regulated by the Constituticpresents a form of distortion of the
constitutional position of the Constitutional Couy its essence, it should have the passive
role in protection of the unity of the legal ordand not a role of active creation of the legal
system, by forming of specific relations, sincehstmle does not fall into the scope of its basic
function, and also for doing that, it does not htineenecessary democratic legitimacy.

The kinds of decisions brought by the Constitwld@ourt, their general features (including the
obligation of the Government for their enforcementyl the basic elements of their legal effect,
should be regulated by law.

These constitutional amendments are guided bytémelards that are already established by the
countries that have much greater experience ircoimstitutional judiciary. Hence, not only
numerous practical problems that exist in thateesmp the Republic of Macedonia shall be
resolved, but the right measure would be foundrdagg the authorization of the Constitutional
Court to regulate with a Book of rules only thossues that have internal character, i.e. that
refer to its internal organisation and manner arapon.



