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[ I ntroduction

1. Following a request by the Romanian authoridasng the Conference on “The European
Convention on Human Rights: from integrating stadddo shaping solutions” (Bucharest, 8-9
July 2004), the Venice Commission decided to catrya comparative study on national
remedies with respect to allegations of excessugth of administrative, civil and criminal

proceedings, with a view to proposing possible mapments in their availability and

effectiveness.

2. The scope of this study is limited to the amgbion” aspects of the issue of the excessive
length of proceedings; it follows that the questiget out in the questionnaire prepared by the
Venice Commission Secretariat in co-operation Ritimania (CDL(2004)124) did not address
the possible causes of procedural delays. The ‘gve” aspects of this matter are the object
of the work of the European Commission for thectéfficy of Justice (CEPEJ). The CEPEJ was
established by the Council of Europe Committeeinfdtérs in 2002 with the aim to address the
major problems of the judicial systems of membateStand define ways to improve their
efficiency and functioningin 2004, the CEPEJ set out the Framework Prograreniigled “A
new objective for judicial systems: the processwoigeach case within an optimum and
foreseeable timeframé”which recommended lines of action aimed at rewjishis objective.
The Task Force on timeframes of proceedings wasyetawith the task of translating these
lines of action into concrete measures enablingntte improve procedure timeframes in the
member Statés.

3. The present report was prepared mainly on thsisbof the information provided by the
Venice Commission members in reply to the questimnin preparing this report, the
Secretariat ensured the co-ordination betweenvits work and the work done by other Council
of Europe services in this field, in particulargti®ecretariat of the DH-PR, the Secretariat of
the CEPEJ, the Registry of the European Court ahkiu Rights as well as the Department for
the execution of judgments of the Couirt.

. The right to an effective remedy before a national authority in respect of an
allegedly unreasonablelength of proceedings. international legal framework

A. European Convention on Human Rights and the caseflthe European Court
of Human Rights

4. Ubi jus ibi remediumWhen there is a right there should be a remellyg. éfffectiveness of
human rights depends on the effectiveness of remquiovided for their violation. Remedies
for violations of rights, which entail recoursean independent authority competent to ensure
respect for those rights, exist within most if aitlegal systems. The right to a remedy for an

2 See the Committee of Ministers Resolution Re8Z202.

3 See CEPEJ (2004) 19 Rev.

4 See «Terms of reference of the Working Groupvaiuation of judicial systems (CEPEJ-GT-EVAL)”,

adopted by the CEPEJ-GT-2004.
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arguable claim of a violation of a fundamental tigh freedom is also a right expressly
guaranteed by almost all international human rigtgsuments.

5. Theinternationalguarantee of a remedy implies that a State hagrimary duty to protect
human rights and freedoms first within its own leggstem. Article 1 of the European
Convention on Human Rights (hereinafter: the “Cartie®”) requires the Contracting States to
“secure” the rights and freedoms under the Coneentihe European Court on Human Rights
(hereinafter: “the Court”) exerts its supervisonjersubject to the principle of subsidiafitie.
only after domestic remedies have been exhausted@n domestic remedies fail consistently
or are systematically unavailable. The right toeffactive remedy established in Article 13 of
the Convention stems directly from this principle.

6. Pursuant to Article 13 of the Convention, “Buxere whose rights and freedoms as set forth
in this Convention are violated should have ancéffe remedy before a national authority
notwithstanding that the violation has been conaditby a person acting in an official
capacity”.

7. Although it appears to present a fairly strdmtwvard legal concept, the wording of Article
13 has caused many problems of interpretationferGonvention organs. In fact, both the
former European Commission for Human Rights andbert, were somehow inconsistent in
their analysis of issues raised under Article 18veitheless, the scope and the contents of this
important article are today clearly established.

a) The requirements of Article 13 and standard ofatiffeness

8. Notwithstanding the terms of Article 13 reaerally, the existence of an actual breach of
another (“substantive”) provision of the Conventismot a prerequisite for its application.
According to the case-law of the Court, Article rEQuires that when a claim of a violation
under the Convention is ararguablé one, a remedy both to have it decided and when
determined, to obtain appropriate relief must bailable? The “national authority”
competent for providing the remedy must not necdgshe ajudicial authority? On the
other hand, the powers and procedural guarantees) cduthority will be relevant when

° See for example, Article 8 of the Universal Deafian on Human Rights and Freedoms, Article 2.thef

International Covenant on Civil and Political Righ#Article 6 of the Convention on the Eliminatioh Racial
Discrimination, or Article 6 of the Convention dmetElimination of All Forms of Discrimination againWwomen,
and Article 13 of the European Convention on HuiRayts.

6 SeeZ. and Others v. the Ukudgment of 10/5/2001, ECHR 2001-V, § 103.
.

29, § 64.

8 See among other&Jass and Other<it., § 64;Kaya v. Turkeyjudgment of 19/02/1998, Reports 1998-,
pp. 329-30, § 106. However, Article 13 cannot lterpreted so as to require a remedy in domestiéHaespect of
any supposed grievance under the Convention thahdividual may have, no matter how unmeritoriois h
complaint may beBoyle and Rice v. U§udgment of 27/04/1988, Series A no. 131, §P@yell and Rayner v.
UK, judgment of 21/02/1990, Series A no. 172, 88 3]1-3

o See for exampleGolder v. UK judgment of 21/02/1975, Series A no. 18, § B8nder v. Sweden
judgment of 26/03/1987.

SeeKlass and Others. Federal Republic of Germanydgment of 6/09/1978, Series A no. 28, p.
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determining whether a particular remedy is effeetf/Any such remedy must be effective in
practice as well as in law.

9. The effectiveness of a national remedy withi& meaning of Article 13 does not depend
on the certainty of a favorable outcoMeEffectiveness should be assessed in terms of the
alleged violation of the right guaranteed by then@mtion in relation to assessing the
cumulation of remedies available in the domestiw. [éndeed, even when none of the
remedies available to an individual would satisfg tequirements of Article 13 taken alone,
theaggregate of remedigzovided for under domestic law may be considexeteffective”

in terms of this articlé® In other terms, there is no particular form of eety required, the
Contracting States being afforded a margin of dison in conforming to their obligations
under this provisior?*

10. To be considered effective and thus conforrArticle 13, a domestic remedy must allow
the competent national authority both to deal wit substance of the relevant Convention
complaint and to grant “appropriate reliéf."This can entail for example, terminating the
continuation of an action, its modification or napplication, its annulation or obtaining

reparation of damages resulting from the violation.

11. Article 13 however, does not go as far asuarantee a remedy allowing a domestic law as
such to be challenged before a national authonitytree ground of being contrary to the
Convention or to equivalent domestic legal notfnk.does not require incorporation of the
Convention into the domestic law of States Pasitdser. Nevertheless, the test applied by the
domestic courts in relevant applications shouldhade or reflect the Court’s own approach
under the article of the Convention whose violai®ralleged-’ In other words, the national
courts must, wherever possible, interpret and apiggestic law in accordance with the
Convention'®

b) The scope of application of the right to an effextiemedy

12. Regarding its scope of application, Articledti2s not contain a general guarantee of legal
protection ; it exclusively refers to those casewhich the alleged violation concerns one of the
rights and freedoms guaranteed by the Conventi@anhot be invoked independently but only

10 Thus for example, the possibility of applyingthe judge responsible for the execution of sentence

cannot be regarded as an effective remedy for tineoges of Article 13, as he or she is requirecetonsider
the merits of his own decision, taken moreover athany adversarial proceedings (&smenichini v. Italy
judgment of 15/11/1996, Reports 1996-V, § 42) la game sense, see al€alogero v. Italy judgment of
15/11/1996, Reports 1996-V, § 41.

1 See among other$han v. Turkeyjudgment of 27/06/2000, Reports 2000-VI|, §§ &1-6

12 See for examplé&/ilvarajah v. UK judgment of 30 October 1991, Series A no. 21823

13 See among many othefSilver and Others v. U§udgment of 25/03/1983, Series A no. 61, § 118 an
Chahal v. UKjudgment of 15/11/1996, Reports 1996-V, pp. 186981.45.

14 SeeChahal v. UK, cit

15 See for exampleSmith and Grady v. UKudgment of 27/09/1999Reports 1999-VI, § 135Aksoy V.
Turkey judgment of 18/12/1996, Reports 1996-VI, § 95

16 See among otherdames and Others v. Yfudgment of 21/02/1986, Series A no 98, § 85.

1 Smith and Grady v. UKit, § 138.

18 SeeScordino v. Italydecision of 17/03/2003, ECHR 2003-1V, pp. 14 — 15
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in conjunction with one or more articles of the @amtion or of one of its Protocols. Naturally,
the scope of the obligation under Article 13 wiry depending on the nature of the applicant’s
complaint under the Conventioh.

c) The relationship between Article 13 and Article 6f1the Convention

13. Until fairly recently, the Convention organsisilered that, the requirements of Article 6.1
being stricter than those of Article 13, in casa efolation of Article 6.1, it was unnecessary to
determine whether there had also been a breachArtifle 13, the requirements of the latter
being entirely “absorbed” by those of the forrffeFhis was the case when the claim concerned
the absence, within the national legal system,lwidy competent to examine the claim, that the
length of proceedings was excessiver of any means to shorten or terminate the ekeess
length of procedur&

14 Such reasoning was not without critics evemiwithe Court itself. Judges Matscher and
Pinheiro Farinha, in their separate opiniorMalone v. UK,while recognizing the “obscure”
nature of Article 13, contested the inadequacyhef drguments put forward by the Court to
justify a non examination of the allegation of @dwh of this Articlé® They, however, noted
that the “absorption argument” may be correct ifes@s the procedural guarantees of Article 6
of the Convention are concerned. In fact, the natitaws generally do provide for specific
procedural remedies which are “stronger” than thfaiArticle 13 in respect of procedural
guarantees of Article 6, whereas to a wide extaistis not the case regarding the excessive
length of proceedings. It is with respect to thpedfic part that Article 13 has itgdison
d'étre’.

15. The change in reasoning with regard to thbtrig effective remedy in respect of the
excessive length of proceedings came in 2000, Kuitiia v. Poland*

19 See for exampl&hahal v. UK, cit.§§ 151-152.

0 SeeAirey v. Ireland judgment of 9/10/1979, Series A no 32, § 35. Arobbstacle to the applicability
of Article 13 to the issue of the excessive lengthproceedings, put forward by the former European
Commission on Human Rights was its non applicationases where the alleged violation took placéhi
context ofjudicial proceedings (Report d@artolomeo Pizzetti v. Itajyof 10/12/1991, volume 257-C, Series A).

A See for exampl&iuseppéTripodi v. Italy, judgment of 25/01/2000, § 15.

= See for exampldouilli v. France judgment of 7/12/1999, § 27.

= “.....We recognise that Article 13 (art. 13) cong#is one of the most obscure clauses in the Ctoxen

and that its application raises extremely difficutid complicated problems of interpretation. Thipriobably the
reason why, for approximately two decades, the €ution institutions avoided analysing this provisifor the
most part advancing barely convincing reasons.dtly in the last few years that the Court, aveduies function of
interpreting and ensuring the application of adl #rticles of the Convention whenever called omdoso by the
parties or the Commission, has also embarked upminterpretation of Article 13). We refer in peaular to the
judgments in the cases of Klass and Others (S&nes 28, paras. 61 et seq.), Sporrong laiehroth (Series A no.
52, para. 88), Silver and Others (Series A nopéflas. 109 et seq.) and, most recently, CamphbelFal (Series A
no. 80, paras. 124 et seq.), where the Court lichdhla foundation for a coherent interpretatiortta$ provision.
Having regard to this welcome development, we cartaur regret, concur with the opinion of thejonigy of the
Court who felt able to forego examining the allegabf a breach of Article 13). In so doing, thejondy, without
offering the slightest justification, has deparfeam the line taken inter alia in the Silver anch@s judgment,
which was concerned with legal issues very sinbilahose forming the object of the present caskedd, applying
the approach followed in the Silver and Others jegt the Court ought, in the present case, artfteteame extent,
to have arrived at a finding of a violation of &fé 13, Malone v. UK judgment of 2/08/1984, Series A no. 82.

2 Judgment of 26/10/2000, Reports 2000-XI.
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16. In this judgement, the Court considered “ia light of the continuing accumulation of
applications before it concerning the alleged wotaof the right to a hearing within reasonable
time” that “the time has come to review its casg*laccording to which, in case of a violation
of that right (Article 6.1f° there would be no separate examination of anelégeach of the
right to an effective remedy (Article 13). In suppaof this review the Court noted the
“important danger that exists for the rule of lawhm national legal orders when excessive
delays in the administration of justice occur ispect of which litigants have no domestic
remedy”, that it had already pointed out in itsvimas case-law related to this maftett also
underlined the subsidiary character of the machinécomplaint to the Court recalling that by
virtue of Article 1 of the Convention, “the primamgsponsibility for implementing and
enforcing the guaranteed rights and freedoms i ¢ai the national authoritied” This
subsidiary character of the Strasbourg system mpént is articulated precisely in Articles 13
and 35.1 of the Convention.

17. The purpose of Article 35.1 of the Conventiaijich sets out the rule of exhaustion of
domestic remedies, is to afford the ContractingeStéhe opportunity of preventing or putting
right the violations alleged against thémforethose allegations are submitted to the Gdurt
This rule is based on the assumption, reflectefricle 13, that there is an effective domestic
remedy available in respect of the alleged bredchnoindividual right guaranteed by the
Convention. In the light of these arguments, tlyhtriof an individual to be tried within a
reasonable time will be less effective if theresexino opportunity to submit the Convention
claimfirst to a national authorityThe requirements of Article 13 are to be seeremdorcing
those of Article 6.1, rather then being absorbethbyn?

18. As to the contents of Article 13 in respecAdicle 6.1, starting from th&udla judgment,
the Court has developed a number of criteria mandiqoularly relevant with respect to a
domestic remedy for breach of the right to a heaviithin reasonable time (sé&ra, paras.
43-55).

B. The supervision of the implementation of judgmeimsging an unreasonable
length of domestic proceedins

a) Ingeneral

19. In pursuance of Article 46 § 2 of the Convamtithe task of controlling the execution of the
judgements issued by the Court lies with the Comesnidf Ministers. It has a general duty to

5 To determine whether or not the time is «reasiemabithin the meaning of Article 6.1 of the Contien,

the court has laid down four main criteria: the ptarity of the case, the applicant’s conduct, theduct of the
relevant authorities (including the courts), andatvs at stake for the applicant. It considers ezs®e individually
in the light of these criteria, which explains wimg Court’s decisions cannot be used to extrapstatedard times
for different categories of case.

% Ibidem § 148. (See for exampBottazzi v. Italyjudgment of 28/07/1999, ECHR 1999-V, § 22).
2 Ibidem § 152.

2 Ibidem § 152; See alsBelmouni v. Francgudgment of 28/07/1999, ECHR 1999-V, § 74.

2 Kudla v. Polandcit., § 152 émphasis add@d

% In this respect, see also the Venice Commissigpision on the implementation of the judgmentshef

European Court of Human Rights (CDL-AD (2002) 33 28-33 and 88 41-42.
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scrutinize all measures taken by the State condemebide by the final judgement of the
Court.

20. Like the State’s obligation to execute, thevgo of supervision of the Committee of
Ministers extends to measures pertaining to th&itheal case’ general measur&sand the
award of just satisfaction. The Committee of Mimistissues a final resolution when it deems to
have discharged its functions under Article 46.2.

21. When controlling execution of judgments firglia breach of the reasonable time
requirement, the Committee of Ministers most oftequires the acceleration of pending
proceedings in order to help remedy the conseqaaiaxcessively long proceedings. Whether
proceedings are effectively speeded up will, howevse supervised only in certain
circumstances, e.g. when exception diligence isired (such as cases regarding compensation
to AIDS victims) and when the unreasonably longcpealings are constituent parts of other
ongoing violations of other Convention rights (sashthe right to respect for family life, the
right to property etc.), or when the breach coreéne execution of a domestic court decision.

22. When a State refuses to execute a judgemdime @ourt, the Committee of Ministers may
decide to open a procedure of monitoring in respecommitments. In 2000, the Committee
thus set up a special annual monitoring procedaonearning the reform of justice aimed at
solving the problem of the excessive length of gedlings in Italy In its Interim Resolution,
by recalling that “excessive delays in the admiaigin of justice constitutes an important
danger, in particular for the respect of the rdlawa”, the Committee underlined the importance
of taking “general measures preventing new vioteti@f the Convention similar to those
already found®*

b) The Committee of Ministers’ Recommendation onntipedvement of domestic
remedies

23. In the late nineties, the Committee of Ministandertook a series of activities aimed at
improving the compliance with commitments accefitganember States, in particular through
better functioning of the judicial systethin 2000, the Ministers’ Deputies thus decidedtéots
monitoring the effectiveness of national judici@medies with respect to the length of
proceedings (judicial control of deprivation ofdity and trial within reasonable time), and to
the execution of judicial decision.

3 Such as measures necessary to ensure that fieaapis put, insofar as possible, in the sameasiin as

he or she enjoyed prior to the violation of the @ariion. These may entail, for instance, the nequlit an end, if
possible retroactively, to an unlawful situation.

32 Such as legislative amendments, in order to piefiether violations of a similar natur8ee Interim

Resolutions DH (99) 436 and DH (99) 437 concerrgrgessive length of proceedings before the admatiist
courts and civil courts, respectively, in ltaly, evb the Committee of Ministers decided to resusi@xamination
“of the question as to whether the announced measiilteeffectively prevent new violations of then@ention”.

B Interim Resolution DH (2000) 135 on Excessiveagtarof judicial proceedings in Italy. General measu

Adopted by the Committee of Ministers on 25 Octdt&g0.

3 Ibidem para. 2 — 3.

% See document on “Compliance with member Stateshntitments”, CM/Monitor (2001)14 of 15
November 2001, Part I. General comments.

% Ibidem In 2001, the Committee of Ministers instructeel 8teering Committee for Human Rights (CDDH)
to “examine ways and means of assisting membezsStadth a view to a better implementation of theg@mtion in
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24. Pushed by an ever-increasing number of apiplisain connection to unreasonably long
proceedings before the Court indicating that tHecéffeness of existing national remedies
could be further improved, in May 2004, the Comeatidopted its Recommendation on the
improvement of domestic remedies (hereinafter: “tHRecommendationy’ The
Recommendatiomecalled that in addition to the obligation of at@mie@ing the existence of
effective national remedies in the light of theezksv of the Court, member States have the
general obligation tsolve the problemsnderlying violations foundemphasis added). The
member states are thus called to, in particular:

- “review, following Court judgments which point tdrigctural or general deficiencies in
national law or practice, the effectiveness of éxesting domestic remedies and, where
necessary, set up effective remedies, in ordevda aepetitive cases being brought before
the Court; and

- pay particular attention /.../ to the existence déafve remedies in cases of an arguable
complaint concerning the excessive length of jadlisioceedings”.

25. Further to this Recommendation, the Steeringn@ittee for Human Rights (CDDE)
decided to resume the study started in 2001, onnsned assisting member States in
implementation of the Convention in domestic law gractice, in the aim of producing a report
on the existing national practices in the fieldeffiective remedi€. The preparation of the
report is in progre$3

1. Existing domestic remedies in respect of allegedly lengthy proceedings in the
Council of Europe member States: a compar ative analysis

26. The right to a hearing within reasonable tisn®day enshrined in the constitutions and/or
legislation of almost all Council of Europe memB¢ate§'. The same is increasingly becoming

their domestic law and practice, including the Bion on effective remedie$®. The CDDH, in turn, entrusted the
work of following up this decision to its Committe€Experts for the Improvement of ProcedurestierRrotection

of Human Rights (DH-PR). See the Report of the Bdseéting of the CDDH (27 February — 2 March 2001),
document CDDH (2001) 15, 8 11. In September 2002, Secretariat of the CDDH prepared a memorandum
containing a comparative overview of national pgcactvith respect to effective remedies and mechamifor
reparation in cases of violation of the Conventignnational authorities. This document shows thavarious
member States, legislative activities or discussimm this matter were in progress (See documerglémentation

of the European Convention on Human Rights— Effectemedies at national level’, DH-PR (2002) 001y
September 2002).

3 CM Rec (2004)6, adopted on 12 May 2004, at t# $éssion of the Committee of Ministers (12-13 May
2004).

8 Through its Committee of Experts for the Improesinof Procedures for the Protection of Human Right

(DH-PR).

3 See document: «Ilmprovement of domestic remedigslow-up to the implementation of the

Recommendation Rec (2004)6 — Information receivwetth® Secretariat», DH-PR (2004) 012, 6 October200

4 The information transmitted by the Secretariatttef DH-PR in this respect has been used to fill-in

guestionnaires with respect to the following coiestr Austria, Czech Republic, Malta, Norway, Pgatu Slovakia,
Slovenia, Spain, Sweden and Switzerland.

41 Either as a specific constitutional guarantethmyugh the direct application of the ECHR in tlaianal

legal systems.
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true for the right to a remedy, which is a primgnarantee underpinning the exercise of the
right to a hearing within reasonable time, as aglbf all the other rights and freedoms.

27. Generally speaking, in the majority of the @ouof Europe member states there is a
remedy allowing an applicant to complain about éRkeessive length of proceedings. It often
takes then form of a general guarantee includingsdme cases, a general remedy at the
constitutional level. A number of countries facedhwhe limits of the ordinary legal remedies
and pushed by the relevant case-law of the Eurofeamt of Human Rights, have recently
introduced a specific remedy to deal with unrealsteniength of proceedings.

28. The application in practice of the right teeenedy with respect to allegations of excessive
length of proceedings in particular, its scopepgli@ation and its specific procedural modalities
vary greatly in the different legal systems; they therefore not be dealt with in this study. The
analysis will be limited to a general overview loé tdomestic remedies which currently exist in
Europe with respect to allegations of unreasondblay in administrative, civil and criminal
proceedingé® on the basis of the information available (seeekufix), and to the assessment of
their effectiveness with reference to the casedétine Court and their pertinence in respect of
ensuring hearing within reasonable time.

A. State of the art
a) Remedies available for pending proceedings

29. According to the information available, doneséemedies with respect to allegations of
excessive length of procedures availablepiemdingproceedings can be divided - according to
the available forms of redress - into four mairegaties. In most countries, these different
forms of redress for the violation of the rightadiearing within reasonable time co-exist and
may be applied cumulatively.

I. Remedies allowing to speed up lengthy procesding

30. In most Council of Europe member States, fiassible for an applicant in judicial and
administrative proceedings tequest the speeding-up of the proceedinguestion through the
fixing of an appropriate time-limit for the takiraf necessary measurfésSuch measures may

42 Croatia, Czech Republic, France, Italy, Poland, tegal, and Slovakian addition to these, a number of

other countries is at present preparing legislaianing at introducing a specific remedy for unceeble delays of
judicial proceedings; thusjungary(see document CM/Del/OJ/DH (2005) 922, Vol. I18), Greece(ibidem), and
Italy (information provided by Mr Francesco Crisafulipvernment Agent of Italy during the Workshop oa th
improvement of domestic remedies with particulapkasis on cases of unreasonable length of progeediald at
the initiative of the Polish Chairmanship of theuBail of Europe on 28 April 2005).

a3 The enforcement proceedings do not fall withérsitope and shall not be treated here.

“ A request for the speeding-up of proceedings beagubmitted in the form of a legal claim to a sigpe

authority/court Austria, Azerbaijan, Belgium, Bulgaria, Czech RdjoybDenmark, Estonia, Malta, Poland
Portugal, Russian Federation, Slovakia, SwitzatlaBweden and Ukraine) ¢o the chairperson of the dilatory
court @enmark, Lithuania, Norway, Slovakia, Spain, Sedrid Montenegro)n certain cases, a complaint against
lengthy proceedings must be submitted to the dowuqtiestion, which will then transmit it to the coetent court /
authority @ustria, Czech Republic and Polandh a number of countries, a remedy allowing toetarate lengthy
proceedings can also take form of a constitutiopatplaint. This is the case Albania, Bosnia and Herzegovina,
Croatia, Czech Republic, Cypr{sefore the Supreme Cour@ermany, Malta, Slovakia, Slovenia and Spaiie
introduction of a general remedy at the constihgiolevel for violation of fundamental rights aneéddoms,
including the right to a hearing within a reasopabhe, is also planned in Moldova.
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consist in: a) taking a particular procedural gtegding a hearing, obtaining an expert’s report,
issuing another necessary order or taking an aathwthe concerned authority has failed to
takef* b) deciding on the merits of the case or termigathe proceedind$,c) transferring
jurisdiction to decide on the merits of the casa tifferent court or superior authorftyand d)
continuing the proceedings and taking a decisistead of the dilatory juddé.

31. In certain cases, the remedy allowing to acatdehe lengthy proceedings can be coupled
with theright to compensation for non-pecuniary damagach compensation can be ordered
either by the authority which decides on the lepgimplaint® or in separate proceedinjdn
other cases, a decision on the infringement ofr¢asonable time requirement taken by the
higher court / authority may be followed aylisciplinary action against the dilatory judge

32. When assessing the reasonableness of théodun&tudicial proceedings, the competent
national authorities often refer to the criteriplggd by the European Court of Human Rights in
respect of Article 6 § 1 of the Conventian

il. Remedies allowing discontinuing of proceediagmitigation of sentence

33. The right to a trial within reasonable time gk particular importance in criminal
proceedings. Indeed, many criminal jurisdictionsmember States do take into account the
duration of the proceedings in issue when decidirggiminal case. However, they do not all
react in the same manner when the violation off¢asonable time requirement is fourd\
violation of the reasonable time requirement mag fliead to a) the stay of the proceedids),

the inadmissibility of the prosecution,c) the reduction/mitigation of senteried) the

45 Austria, Cyprus, Czech Republic, Denmark, Estohithuania, Malta, Poland, Portugal, Slovakia and

Switzerland.

6 Austria, Belgium, Bosnia and Herzegovina, Croaigprus, Portugal, Slovakia.

4 This possibility exists inAustria where the party to administrative proceedings ragly transfer of

jurisdiction to a superiour authority, which musen decide itself within a statutory time-limit,cam Cyprus
where the Supreme Court can order a retrial byfereint court.

8 This may be the case Austria (see note 48) and Belgium further to a complaint to the Higher criminal

chamber in respect of lengthy criminal investigatiwoceedings.

9 Bosnia and Herzegovin&roatia, Cyprus, Denmark, Estonia, Malta, Slovaldivenia

0 poland, and Spaifonly when the main proceedings have been teretyat

1 Bulgaria, Serbia and Montenegro.

2 The following countries left this question undeimed in their reply to the questionnaire or inpding

information to the DH-PR : Armenia, Austria, BulgarCzech Republic, Estonia, Finland, Gerogia, Gegmn
Greece, Hungary, Luxembourg, Slovakia, Sweden dmdikk.

%3 In some cases, a determination of a violatiothefreasonable time requirement will also influetice
course of the civil or administrative proceedingb€n a punitive sanction is at issue).

4 Belgium, Czech Republic, Estonia, Finland, Germaitiiuania, Malta, Netherlands, Switzerland and the

UK. This possibility has also been introduced recentfustrian Criminal Procedure Code (March 20@4),is not
yet applicable in practice. This measure will entés force only on 1 January 2008, due to a necgssne needed
to bring about the necessary changes in the judigstem.

» Belgium, Czech Republic and Germany
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exemption of punishment if the defendant is foundtg’” or his or her acquittaf In certain
cases, in the event that a public authority failsake a decision within a prescribed time-lintit, i
shall be deemed to have made a decision to thizapis favour®

34. A decision on discontinuing of the proceedimgsluction of sentence or exemption of
punishment due to a violation of the reasonable tiequirement can be accompanied by the
right to compensation for non-pecuniary dam&ge.

35. It should be noted, in respect of this formredress for breach of the reasonable time
requirement, that in many of the countries conakraepossible decision by the competent
authority to take the duration of the proceedimys account in its final decision af a purely
praetorian natureand is not based on any specific constitution&gal provision.

iii. Reparation of the damage caused by the exoeskiration of proceedings

36. In an number of countries, the possibilityobtaining reparation of the pecuniary and/or
non-pecuniary damage suffered in connection witbxaessive duration of judicial proceedings
co-exists with other means of legal action allowitgg complain about the length of

proceeding&!

37. In other countries, instead, the reparatiodashage remains - thus far - thely possible
remedy an applicant can claim in respect of delgyaceeding$?

38. As to the ground for granting reparation, @yrbe

- afault of a judge or another officer of the cddrt,

- aheavy workload of the tribund's,

- anirregularity in the conduct of proceedings, iaghg non-compliance with the
obligation to perform an act or give a decisiorhimitthe statutory time-limft®

- unlawful act or omission done within the courspmfceedings®

- malfunctioning of justice or denial of justi€eand

6 Austria, Czech Republidenmark, Estonia, Finland, Germany, Luxembourg, dded, Netherlands,

Norway Sweden, Switzerland, and the WHKs interesting to note that a reduction of Hemtence has also been
chosen by the Court of Justice of the European Qamities as an appropriate remedy for the violatibrihe
reasonable time principle (sBaustahlgewebe v. Commissitase, C-185/95 P).

57 Belgium Cyrpus, Estonia and Switzerland.

8 Belgium, Denmark and Estonia

9 Belgium and Sweden

&0 Cyprus Denmark, Malta, Norway, the UK.

o1 Belgium, Cyprus, Czech Republic, Finlandthuania Luxembourg Netherlands, Norway, Poland,

Portugal, Serbia and Montenegro, Slovakia, SloveBgain, Sweden, Switzerland.

62 France, Hungary (in theory), Italy and the Netheda.

&3 Belgium, Lithuania

o4 Belgium

& Czeck Republic and Slovakia

66 Portugal, Poland, Sweden

&7 France, Spain
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- aviolation of the right to a hearing within a reaable timé®

39. Though a violation of the right to a hearinghm a reasonable tima re ipsa gives rise to
State liability for damage in a few countries orggveral high and supreme jurisdictions of
member states have expressly declared that aigiolat the reasonable time requirement as
guaranteed by Article 6 8 1 of the Convention ibédreated as a “fault”, an “unlawful act”, a
“malfunctioning of administration of justice”, a édial of justice”, or an “irregularity in the
conduct of proceedingshat engages the responsibility of the State afigesbit to repair the
ensuing damagd®.

40. As to the amount of pecuniary compensation hhva victim of the excessive length of
proceedings may be entitled, its determination gdiyeremains within the discretion of the
jurisdiction concerned. Taking into account the that when assessing the reasonableness of
the duration of proceedings in a case before thikencompetent authorities of the member
States generally refer to criteria applied by theur€ with respect to Article 6 81 of the
Convention, it might be assumed that this will dilsdhe case when they are called to determine
the amount of compensation. Yet, such assumptionotscertainf’ In fact, only a few
rapporteurs specifically declared that in deterngrthe amount of compensation, a competent
authority refers to/relies on criteria used by @wirt”*

41. Finally, in most States, damages awarded egribund of lengthy proceedings are only of
a non-pecuniary character, in particular in casesrevthe proceedings are still pending.

Iv. Disciplinary responsibility of the judge for due delay of proceedings

42. The possibility for a party in judicial prociags to bring a disciplinary action against a
judge is mentioned by a number of States as a nenmetespect of excessive delays in the
proceedingé® However, the effect of any such decision will oobncern the personal position
of the responsible judge, and there seems not smpalirect and immediate consequence for
the proceedings which have given rise to the compl@n the other hand, a disciplinary action
will most often be preceded by a complaint to aesupory organ, which can give (generally
non binding) instructions to a dilatory judge. Tpessibility that a disciplinary action may
follow could thus have a certain (although indiyesffect of speeding-up the proceedings in
guestion.

&8 Croatia, Italy, Lithuania, Russian Federation, Saeifand

&9 Belgium, Czech Republic, France, Portugal, Polafidough such a jurisprudential evolution is with n

doubts to be praised, a revision of the conceragidlation in this matter is to be commended ireotd ensure that
this interpretation is followed in practice by egutisdiction faced to this kind of a case. It iscaworth noting that
in one countryKinland), a mere delay of proceedings cannot constitgt®and for compensation (sEskelinen v.

Finland, decision of 3/02/2004).

0 SeeScordino v. Italy, cit.

n Denmark, Lithuaniand Slovakia

2 In Croatia, Poland and Slovakia, pecuniary damagsulting from suffering due to excessively laggt

proceedings can also be awarded. When proceediadsreninated and it can be established that thkcapt has
been delayed in the enjoyment of certain rightg) pecuniary damages may be given (France, Italy).

& Bulgaria, Georgia, Hungary, Island, Latvia, Lithuania, Swed&erbia and Montenegro, Slovenia and

Ukraine.
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b) Remedies available for completed proceedings

43. When the allegedly excessively lengthy procegsd have been terminated, the only
available remedy is a request pecuniary compemsdtio damage resulting from allegedly
excessive duration of proceedings.

In practice of most countries examiré@ remedy allowing reparation of damage causetidy t
excessive length of proceedings can be used byplicant also with respect to terminated
proceedings.

B. Evaluation

a) The effectiveness of available domestic remedidwitight of the case-law of the
Court

44. In terms of the Court’s case-law, it isaligation of resulthat is required by Article 13
(seesupra para. 9). The Contracting States have some tmtr@s to he manner in which they
provide the reliefrequired’> The Court, respecting the margin of appreciatiorery to the
Contracting States, has restrained from determiairgpecific form or type of an “effective
remedy” with respect to an alleged violation of tigiat to a hearing within a reasonable time. It
has nevertheless established the criteria a damestiedy must fulfil in order to be considered
“effective” for the purposes of Article 13.

45. Three of the four categories of remedies rapatl above (sesuprg paras. 29-43) have
already obtained the “effectiveness patent” by @wurt, provided they fulfil the criteria
developed by if®

46. Whatever measure may be ordered by a compitmirity’’ a domestic remedy in respect
of unreasonable delays will conform to the requerta of the Convention only when it has

" Except forBulgaria and Croatia where compensation for damage resulting from ekeesluration of

proceedings can only be claimed for pending pranged

» See for exampleaya v. Turkeyjudgment of 19/02/1998, ECHR 1998-1, §1@halal v. the UK cit.,
§145.
. Austria (for exampletHolzinger v. Austria (No )1 judgment of 30/01/2001, Reports 2001-I; Croéia

example Slavicek v. Croatiadecision of 4/07/2002, Reports 2002-VIl); Denmé@krn v. DenmarkCommission
report (30) of 16/02/1993), Germany (for examfilekle v. Germanyjudgment of 15/07/1982, Series A no. 51),
Norway Beck v. Norwayjudgment of 26/09/2001, ECHR 404), France (amotigrs,Giummarra v. France
12/06/2001), Italy (among otherBrusco v. ltaly decision of 6/09/2001, Reports 2001-I®j Sante v. Italy,
decision of 24/06/2004), Poland (d€easinski v. Polandjudgment of 14/06/2005), Portugal (for examflemé-
Mota v. Portugal decision of 2/12/1999, Reports 1999-I1X), Slovakiadrasik v. Slovakjadecision of 22/10/2002,
ECHR 2002-IX), Spain (for exampl&grnandez-Molina Gonzales v. Spaitecision of 8/10/2002, Reports 2002-
IX), Switzerland (for exampleBoxer Asbestos SA v. Switzerladdcision of 9/03/2000). It is to be noted though
that in certain cases, the effectiveness patenilis partial as the concerned remedies can onlysee for some
types or categories of proceedings (for exampléy oriminal proceedings in case of Portugal andifgpdor
pending proceedings only (for example, in Croatid Roland), or only with respect to proceeding®teefower
courts (for example, in Austria, France and Italy).

" Be it taking a particular procedural step withifixed time-limit resulting in speeding-up of peatlings or

their termination or granting adequate reparaiiokiQd or pecuniary one).
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acquired a sufficient legal certainti, theory and in practice, to enable an applitantse it at
the date on which an application is lodged withGloeirt’®

47. A possibility to apply to a higher authorityr fepeeding-up proceedings and imposing an
appropriate time-limit for the taking of necessargcedural steps (areventiveremedy) will
thus not be considered effective in the absen@espfecific procedure, when the result of such
application depends on tlescretionof the authority concerned and where the applicsanot
given the right to compel the State to exercissLfservisory powers,

48. Equally, an application to an administratieairt against the administration’s failure to
decide cannot be regarded as “effective” with resfmethe alleged unreasonable duration of the
proceedings if “it can give rise neither to anydfing as regards the length of proceedings as a
whole nor to adequate redress when an unreasodelalg has already occurre.”A simple
acknowledgment (even though in a sufficiently clesanner) of the failure to observe the
reasonable time requirement cannot be considef@diext either. An adequate redress for the
declared breach must be given to the concernedcappl Equally, the favourable outcome of
the proceedings as such will not be consideredusdegedress for their lendth.

49. In other words, a national “complaint aboutge’ must not be merely theoretical: there
must exist sufficient case-law proving that theliappion can actually result in the acceleration
of a procedure or in adequate redf8ss.

50. In the absence of national case-law relabrgy ‘tcomplaint about delays” in question, such
a specific remedy could nevertheless be considéséidctive” when the wording of the
legislation in question clearly indicates thasispecifically designed to address the issue of the
excessive length of proceedings before the domestimrities:

8 See, among many others, tAeimmarra and Others v. Frangadgment €it.), where the Court has held

that having regard to the developments in the zagethe possibility to request reparation of daesagesulting
from breach of the reasonable time requirementamasffective remedy for the purposes of Article B4fhly for
those applications that are lodged with the Cowfiobe 20 September 19¢8mphasis added)The reference to the
date on which the application was lodged is subjecexceptions which may be justified by the pattc
circumstances of each case (B=aimann v. Franggudgment of 22/05/2001, Reports 2001-V, 847) bewa
specific remedy was clearly designed to addietey, alia, the problem of the unreasonable delay of procgedas
was the case in Croatia, Italy and Slovakia (s#egxtampleGiacometti and Others v. Itglgecision of 8/11/2001,
Reports 2001/XIINogolica v. Croatiadecision of 5/09/2002 arkhdrasik v. Slovakiecit.).

& See,Djangozov v. Bulgariadecision of 8/10/20Q4Horvat v. Croatia judgment of 26/07/2001, Reports

2002-VIll, § 47,Hartman v. the Czech Repubiiadgment of 10 July 2003, Reports 2003-VIll, § 82

8 See for exampleBelinger v. Slovenjadecision of 2/10/2001Doran v. Ireland judgment of 31/07/2003,

ECHR 2003-XHowever, the Convention organs hold that in castoabt as to the effectiveness of a remedy, it has
to be used (seRaif v. Greeceapplication no. 21782/93, Commission decisior2®fJune 1995, Decisions and
Reports 82-A, p. 5, antlkdivar and Others v. Turkgjudgment of 16 September 198&ports1996-1V, p. 1211, §
68).

8l SeeByrn v. Denmarkcit., 8 21;Kuzin v. Russian Federatipjudgment of 9/06/2005, para. 45.

82 See for examplé&oran v. Ireland cit. ; Timar v. Hungarydecision of 19 March 2002h{orvat v. Croatia

cit., 88 37-39.

8 SeeSlavicek v. Croatiacit., p.3. For the argumera contrariq seeOhlen v. Denmarkdecision of

6/03/2003, where the Court considered thia¢ «vording of the invoked sections of the Act da¢provide lucidity
as to speculation on the effectiveness of sucltonan a case like the present one. 8.
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51. A remedy allowing an applicant to obtain adéguadress for delays that have already
occurred (a&ompensatoryemedy) is also capable of proving suitable ferghrposes of Article
13, and this notwithstanding the particular fornatswedress may happen to take in domestic
legal system: compensation in kind or pecuniarymemsation.

52. Thus, a discontinuance of the prosectficand mitigation of senten®ecan both
constitute an appropriate reparation for the viofabf the reasonable time requirement and
an “effective remedy” in the sense of Article 1heTsame is true for the inadmissibility or
the discontinuance of the prosecuffband the decision of acquittdlWhat counts more than
a specific form of redress given to an applicarihes motivation underlying a decision of the
national court.In other words, the national jurisdiction mustaclg acknowledge that a
specific measure has been taken with the aim oaineg the over-stepping of the
“reasonable time” in the meaning of Article 6 §fittee Conventior{®

53. In addition, a redress given for the breacla seasonable time requirement must be
adequate with respect to the (extent of the) dedlareact??

54. As to a purely pecuniary compensation remetijle a first lecture of th&udla v. Poland
judgment seemed to suggest that both elementsdsthaeubresent and complete each other
(remedy for accelerating lengthy proceediagsl remedy for reparation of damage when a
substantive delay has already occurred), the subségase-law of the Court clearly established
that Article 13 offers aalternative®

55. In this respect, it may be interesting to ribtg the UN Committee on Human Rights took
the view that all stages of judicial proceedingssttake place without undue delay and that, to
make this right effective, a procedure must be labls to ensure that this applies in all

instances. Furthermore, the mere possibility ofiolotg compensation after, and independently
of, a trial that was unduly prolonged does not tituts an effective remedy for the purposes of
the International Covenant on Political and CivijjRs™*

56. In the view of the Court, the fact that a pusempensatory remedy will have no influence
whatsoever on the duration of proceedings whichuader way does not affect its effectiveness

84 See for exampléckle v. Germanyg66.

8 Ibidem See alsoVan Laak v. Netherlandslecision of 31/03/1993, D.R., 744ezée v. Netherlands
judgment of 22/05/1998, § 5Beck v. Norway, 88 27-28 ;Ohlen v. Denmaticit.

8 SeeConrad v. Germanydecision of 13/04/1988, D.R., 56, p. 263.;v. Germanydecision of 6/07/1983,
D.R., 33, p.5.

87 SeeByrn v. Denmark, citp.5.

8 See for examplé&ckle v. Germanyit., § 94,Beck v. Norway, cit§ 27.

8 See for examplé]... v. Germanydecision 13/12/1984, D.R. 41, p. 252 ; Conra@ermany, cit., p. 264 ;
Van Laak v. Netherlandsit., p. 156.

%© See among many otheklifsud v. Francedecision of 11/09/2001, Reports 2002-VIlI, § Djangozov v.

Bulgaria, cit., 8 47 Paulino Tomas v. PortugaDecision of 22/05/2003, Reports 2003-VIIl, p. 9.

o See the UN Committee on Human Rights’ General i@ent 13 (Article 14), 21 session 1984
(Compilation of General Comments and General Recemdiations Adopted by Human Rights Treaty Bodies, UN
Doc. HRI/GEN/1/Rev.1 at 14 (1994). This view wasftoed in its conclusions of 31 October 2002, tba
application no. 864/1999\lfonso Ruiz Agudo v. Spaig 9.1.
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as long as it remains itself an effective, suffitiand accessible meafisin other words, a
procedure before the authority competent to dethl avi‘complaint for delay” must itself respect
the reasonable time requirement, as excessivesdeldiiis regard may affect the effectiveness
of an action for reparation. Furthermore, such mmensatory remedy should equally apply to
cases where the proceedings in question are peadoh¢hose where proceedings have already
ended at domestic lev&.

57. Similar to the remedy allowing mitigation oeralty in criminal proceedings, the

sufficiency of the remedy allowing the reparationdamages may depend on the level of
compensationThe amount of a given pecuniary compensation shoeibdequate and sufficient

having regard to just satisfaction as providedufuter Article 41 of the Convention.

58. In one of its recent decisions related to lémgth of proceedings in Italy, the Court
questioned the effectiveness of the claim for coregtion available in the Italian legal systém
on this basis. While recognizing that there is aonfal obligation on Contracting States to
incorporate the Convention in their domestic lexygtem, the Court stressed that it follows from
the principle of subsidiarity that the national teumust, where possible, interpret and apply
domestic law in accordance with the Convention. dimeunts awarded to the applicants by the
Italian courts were significantly lower than the amts given in similar cases by the Court
itself: this difference in the level of compensatmwarded rendered the remedy ineffectiva.
direct consequence of this decision of the Euro@&aunt was a new wave of applications with
respect to alleged violation of Article 13 on theund of inadequate compensation before the
European Court’

59. A compensation granted that is lower thanatm®unt usually awarded for comparable
delays by the Court itself may nevertheless beidered “adequate” in the light of the specific
circumstances of the case, the standard of livintpe State concerned, the promptness of the
finding and award by the national court as welthas promptness of the payment within the
national legal systerf.

60. While the Court praises the determinatiorhef domestic courts of its member States to
apply the Convention standards directly and tograee the Court's case-law into their
respective legal systems, a recourse based saidlyeodirect applicability of the Convention

92 SeePaulino Tomas v. Portugatit. p. 9.

% See among othedlifsud v. Francecit , 8 17,Soc v. Croatigjudgment of 9/05/2003, no 47863/99, § 93.

94 It may be useful to recall that in 2001, furtiterthe growing number of applications concerning th

excessive length of procedures, the Italian autheradopted the so-called «Pinto Act», which distadd a specific
domestic remedy allowing applicants to obtain goregriate relief in the form of financial compensatbefore the
Italian Court of Appeal. Starting from thlgrusco v. ltalycase (), the Court considered this claim as actfe
remedy for the purposes of Articles 13 and 35.

% Scordino v. Italydecision of 17/03/2003, ECHR 2003-1V, pp. 14-15.

% In that connection, in a group of judgments d=td in November 2004, the Court set out a number o

criteria for the calculation of just satisfactievhich would enable the Italian courts to align ttagiproach to that of
the Court in determining the appropriate level @hpensation (seRiccardi Pizzati v. Italyno. 1),Musci v. Italy,
Giuseppe Mostacciuolo v. ltaly, Cocchiarella v.ltaApicella v. Italy, Ernestina Zullo v. Italy, Geppe
Mostacciuolo v. Italyno.2), judgments of 10 November 2004.

7 SeeBako v. Slovakiadecision of 15/03/2005.
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in national legal system cannot be regarded witbuficient degree of certainty as an
effective remedy?®

61. The same goes true for the disciplinary resjdity of the dilatory judge, as such kind
of action cannot presumably result neither in spgpdp of lengthy proceedings, nor in an
adequate redress for the delay occufred.

62. Finally, it is worth noting that although tpeesent analysis indicates that a domestic
remedy for complaint about the excessive lengtproteedings do exist in most European
States, it results from the recent Court’s judgreeaetating to several member states that
many of them areot effective in practic&®

b) The pertinence of the available remedies with respe ensuring that a hearing
takes place within a reasonable time

63. Although a purely compensatory remedy (benipécuniary form or in kind) may be
considered effective, provided that certain coodgi have been met, @eventive remedy
aiming at speeding-up or terminating lengthy prdoegs presents a number of significant
advantages.

64. The first and foremost advantage of this kihdomestic remedy is its resyttreventing the
violation or putting a term to its continuationidtin fact, the only legal means allowing to stop
the procrastination, in time, of proceedings. Tisisof course only true, provided that the
competent authority has the necessary power taeise respect of its decision in respect of
lengthy proceedings.

65. A further advantage of this kind of remedytssaccessibilityit can often be raised in the
course of pending, directly before the court / mulluthority in question. In certain cases,
though, it is necessary for an applicant to iretis¢parate proceedings whose admissibility may
depend on the discretion of the competent c8trt.

%8 SeeRachevi v. Bulgariacit. § 64.

9 SeeKormacheva v. Russian Federatigugment of 29/01/2004, para. 64.

100 Thus in BulgariaDjangozov v. Bulgaria, cit., Dimitrov v. Bulgari@3 September 2004 afthchevi v.

Bulgaria, cit. (concerning civil proceedings) a@smanov and Yuseinov v. Bulgatiadgment of 23/09/2004 and
Mitev v. Bulgaria judgment of 22/12/2004 (concerning criminal pemtiags); the Czech Republibpstal v. Czech
Republi¢ judgment of 25/05/20048artl v. the Czech Repuhliudgment of 22/06/2004, amdbne’ny v. the Czech
Republi¢ judgment of 26/10/2004 (concerning civil proceed), Hartman v. the Czech Republicit., and
Hradecky v. the Czech Republjpdgment of 5/10/2004; Finlandangasluoma v. Finland, cit., Eskelinen v.
Finland, cit. (concerning criminal proceedings), Greetalousi-Kotsovos v. Greecgudgment of 19/05/2004,
Nastos v. Greece, Theodoropoulos and Others v. dgrgedgment of 2/12/2004 (concerning administrative
proceedings), and al$tonti-Arvaniti v. Greecgjudgment of 10/04/2003; Hungary (Erdos v. Hungaecision of
3/05/2001, Timar v. Hungary, decision of 19/03/2@08 Simko v. Hungary, decision of 3/12/2002) dnel:Doran

v. Ireland, cit., O'Reilly and Others v. Irelappidgment of 29/06/2004 (concerning judicial reviproceedings);
the NetherlandsGdcer v. the Netherlandgudgment of 3/10/2002; Russian Federatidiarmacheva v. Russian
Federation, cit., Plaksin v. Russian Federation.,, &femanakova v. Russian Federatipugment of 23/09/2003
(concerning civil proceedings), ardyakhin v. Russian Federatipfudgment 30/11/2004 (concerning criminal
proceedings), Sloveni&elinger v. Slovenjadecision of 2/10/2001) and Ukrainderit v. Ukraine judgment of
30/10/2004 (concerning criminal proceedings).

101 Germany.
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66. There is, of course, a risk that the use @fdditional remedy does in itself contribute to the
length of proceedings, particularly where thera @ossibility of appeal against the decision of
the first competent authority. A few examples frdomestic practice prove this has not been the
case, mainly thanks to strict time-limusthin which the competent authority has to deciden

a request to speed-up the proceedifiys.

67. Thecompensation in kind (abandonment of prosecution, mitigation of sergegic.) due to
excessively long proceedings will have an immedmafeact on the proceedings.

68. This solution may however raise certain legastions. A court’s decision in criminal
proceedings should be determined on the basig@rtvity of the crime committed (and not on
a procedural basis). On the other hand, a deaidithe judge in criminal proceedings to redress
a violation of the reasonable time requirement ughothis kind of compensation may be
justified by the time spent in detention duringlirand by the necessity to ensure the rights of
the defencé® In this latter respect, it would be appropriatattthe decision taken by the
competent authority should clearly state thatithe elapsed since the committal of the crime in
guestion has frustrated the exercise of the defiegicts.

69. Obtaining goecuniary compensation for damage suffered due to an unreasonable delay i
the proceedings may be beneficial for litigantsame specific cases. A request for pecuniary
damages in pending proceedings may have the adeaotandirectly motivating the judge or
authority in question to deal more expeditiousfth the proceedings. In theory, such remedy
could even be used several times during one ggboéedings, for each stage of proceedings or
level of jurisdiction.

70. On the other hand, a remedy allowing reparaifadamages may be difficult to ugxcept

for those member States where this kind of remedybeen established as a specific remedy for
lengthy proceedings), as the liability of the Statedamages resulting from the unreasonable
duration of proceedings must then be incurredspeet of the fault of a judge, resulting e.g. in
denial or malfunctioning of justice. Though mangt8¢ indicated that the excessive length of
proceedings is to be assimilated to a fault of @gguor malfunctioning of justice, such
development is a result of the case-law and capaatonsidered as certain in each and every
case in which an excessive duration is found.

71. The compensation procedures are generallyeculy ordinary rules of procedure; an
applicant will be obliged to initiate separate @edings in certain cases only after the
proceedings in question have terminated, and msy ladve to go through three levels of
jurisdiction - first instance, appeal and cassation. With adgeeptions, there are generally no
specific deadlines within which a competent autliesi due to issue a decision in this matter.

72. Furthermore, the amount of the compensatidairsad might not be adequate to a damage
suffered (sesupra paras.57-59).

73. Finally, even when it can be used alreadyndupending procedures, the remedy allowing
for reparation of prejudice resulting from excesdength of procedure will remain without any
concrete and immediate influence on the courseauigedingsn question.

102 Thus inAustria, Lithuania and Portugal.

103 Finding and calling witnesses, presenting evidesic.
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74. When the proceedings have been conclual@dparation for damages remains the only
possible remedy for the alleged violation of thghtito a hearing within reasonable time, and
has the undeniable advantage of providing an appgliwith the possibility to obtain pecuniary
compensation for the damage suffered. Howeverdegsihe risk that the amount of the
compensation obtained might not be adequate, itnisdf legal action will not provide a victim
of lengthy proceedings with a truly effective rematiowing it to exercise its fundamental right
to a hearing within reasonable time.

75. Whatever form of redress a specific domestitety is able to provide (with the exception

of termination of procedures/mitigation of sentgneeprocedure on lengthy complaint should
not in itself last excessively long and should centise the lengthening of other proceedings in
course before the same jurisdictiSh.

104 As is already the case in Italy and in Croatiec@ding to the available information, from 2001etarly

2004, the ltalian Courts of Appeal have decided@me 7000 compensation claims. In its latest imteeisolution
on ltaly, the CM recalled that in spite of the effadeployed by the Italian authorities, the problef the excessive
length of judicial proceedings persisted and thatas necessary to reopen its supervision of tksstaun of the
general and individual measures required to rentleglyiolations found and to prevent similar viaas. It thus
called the Italian authorities to provide fioter alia, «the acceleration of compensation procedures thraiigh
creation of a domestic remedy in cases of lengtiproteedings (see the Committee of Ministers’ Interim
Resolution ResDH (2005) 114, adopted on 30 Nover@beb.) As regards Croatia, in the period from 2690
February 2005, the Croatian Constitutional Coletif2274 cases pertaining to the violation of #esonable time
requirement. This Court has therefore recentlygrtesl a report to the Parliament indicating a ooig influx of
cases that is seriously threatening the potential of the Consthal Court to fulfill its competence in an
appropriate manner and in a reasonable timéhe Constitutional Court’'s Report, no. U-X-83535, §3).



