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Conclusionstotheprdiminary draft report on national remediesin respect of excessve
length of proceedings and recommendations asto theremediesto be used to obtain the
speeding-up of the procedures

A. Remediesin case of lengthy pending proceedings
a) Criminal proceedings

1. Speeding-up criminal proceedings could be aekieby using procedural steps leading
towards rendering of a decision by the same ayusy a different one, thus making it possible
for the interested party to obtain the taking aheasure which the dilatory judge (or other
authority having competences in criminal procedunesl failed to take.

2. The remedy that a State may provide in thipegismust be in accordance with the ECHR
jurisprudence under Article 13, namely it must aaga sufficient legal certainty in theory and
in practice (meaning that there must exist sufficeaase-law which can prove that the remedy is
able to lead to the acceleration of the procedamd)it has to be available to the applicant at the
date on which the application is lodged with thei€o

3. It is important to underline the fact that thegth of criminal proceedings also includes the
criminal investigation as the applicability of thdicle 6 begins the moment when the criminal
charge is notified to the person concerned. Thus useful to consider the existence of a
remedy for speeding up the procedure in this stageuaranteeing a petition right before the
prosecutor in charge with the supervision of theicial investigation, or, in case the criminal
investigation is conducted by the prosecutor, leetus/her hierarchic superior. Against the
response of this authority an appeal before a eotlié competent court for hearing the grounds
of the case — should be taken into account. Irethes hypotheses, the prosecutor or the court
should take the necessary measures in order ta speehe procedure — for instance, the
establishment of a dead-line for the terminatiothefcriminal investigation.

I. when finding a violation of the reasonable time uisgment, the competent
authorities may resort to remedies that constitaipensation in kind, such as
abandonment/inadmissibility of prosecution, reductor mitigation of sentence,
exemption of punishment or even acquittal (the watibn used by the magistrate in
such a decision is of great importance- for instatite assessment that the defence
rights were affected by the lengthy proceedings).

4. AdvantageThese remedies constitute a good motivationhereasonable time requirement
to be strictly observed in criminal cases, esplgc@insidering the fact that, as a result of the
aforementioned remedies, the crime itself mighetieinpunished.

5. DisadvantageSuch a remedy might lead to a solution of crirngmaceedings on the basis of
procedural reasons, and not on the basis of tivit\gad the alleged crime. However, taking into
consideration that the substance of the criminaldad the final scope of the punishment is an
educational one and not a mere application of tivate justice principle “eye for an eye”, these
remedies appear accurate as the social scope plittfighment can no longer be achieved and
the society is no longer interested in punishingime committed a long time ago. Only the
retributive scope of the punishment can be reablgezbntinuing the criminal procedure. In this
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light, the abandonment of the prosecution or tlggiigeal is in fact the consequence of the expiry
of a special statutory time limit, which existse domestic criminal law of many countries.

il. when finding a violation of the reasonable time uiegment, awarding
compensations for the damages (pecuniary or nomApEy) that occur as a result of
lengthy proceedings should become possible. Timedy can either be the only
one, or it can be coupled with the abovementioeetkdies that allow the speeding
up of the proceedings in question.

6. Advantage These remedies may constitute a good, althoudinett, motivation for the
reasonable time requirement to be observed inmalncases.

7. Disadvantagerhe possibility of introducing a demand or anacfor damages during the
allegedly lengthy proceeding may raise concerrie # effect of the pressure exercised in this
way upon the judge, thus possibly leading to randeof a decision too quickly and, as a
consequence, to a superficial solution of the case.

8. Taking into consideration these arguments ptigsibility of introducing a demand or an
action for compensating the damages should begedvefore a higher court that would have
the competence to analyze the length of the praeeaiud, if the action is appreciated as well
founded, could award compensation for damages.

9. As to the ground for obtaining damages, it rhaythe heavy workload of the courts, the
malfunctioning or the denial of justice, the fanfita judge or of another authority or a violation
of the right to a hearing within a reasonable time.

10. The recommendation, in the light of the ECHReclaw, goes in favour of an objective
ground, namely the unreasonable length of the duoee without referring to fault or
malfunctioning. It is of evidence that in appreicigtthe excessive character of the length the
three elements established by the ECHR are to lkiagtanto consideration, namely the
complexity of the case, the behaviour of the applicand the conduct of the authorities. A
subsequent regress action could be introducelak ifault of an authority is under question. But
for the scope of the remedy, it should be baseabgattive responsibility of the State.

11. It is very important that the amount of peawnicompensation for the victim be adequate
and sufficient, that is to be awarded in conformith the European Court of Human Rights’

case-law on the matter and by taking into accdumtspecific circumstances (the standard of
living) in the respective State, and not be lefthte total discretion of a jurisdiction. Otherwise,

an inaccurate amount of the damages would not thavsignificance of a true reparation of the
violation.

iii. when finding a violation of the reasonable timeursgment, a disciplinary action
against the dilatory judge may also be providedn®ans of a complaint to a
supervisory authority.

12. AdvantageThe possibility of a disciplinary action has atam effect as to the speeding up
of proceedings in question.

13. Disadvantagd his remedy is accompanied by the risk of a digm@rsolution of the case
and, to a certain extent, could affect the impl#stiaand independence on the judge, if the
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disciplinary procedure is started while the crirhipecedure is still pending before the dilatory
judge. Thus, the disciplinary aspect could infleergs/her behavior as to the impartiality.
Moreover, the disciplinary procedure is ratherevpntive method than a remedy, as it does not
deal, as regard the applicant, with the lengtthefdrocedure and the award of damages for the
violation of the right to a fair trial, but prevergimilar violations in the future.

V. when finding a violation of the reasonable timeursgment, the possibility for a
higher court to establish a time limit for the thky judge to deliver a solution
or/and give instructions to the dilatory judge dddoe considered. These measures
might be joined by the decision of the higher cdartransfer the case to another
judge.

14. AdvantageThis could constitute a remedy and a factor Watld speed up the pending
procedure.

15. DisadvantageProblems might appear if this remedy is not aquamed by guarantees
against a superficial judgment of the case, in sudray that the time limit does not affect the
other guaranties of the fair hearing, as the etyuafi arms and the proofs or the adversary
principle. The impartiality problem may also oc¢see above). It can be avoided by transferring
the case to another judge, but the latter will ngedhe) time in order to get acquainted with the
details of the case.

b) Civil and administrative proceedings

16. Speeding-up civil and administrative procegslinould be achieved by using procedural
steps that may lead towards the rendering of aidecby the same court or by a different one,
thus making it possible for the interested partyltain the taking of a measure which the
dilatory judge had failed to take.

17. These measures are practically the same aslbdesabove, in Section a), adapted to the
specificities of the civilladministrative procedsrecompensation in kind (such as holding a
hearing, obtaining an expert’s report, issuing la@ohecessary order or taking an act which the
concerned authority had failed to take), a discgyly action against the dilatory judge by means
of a complaint to a supervisory authority, the pwkty for a higher court to establish a time
limit for the dilatory judge to deliver a soluti@n/and give instructions to the dilatory judgegthi
measures might be joined by the decision of thédrigourt to transfer the case to another
judge), awarding compensations for the damagesotiwatr as a result of lengthy proceedings
(this remedy can either be the only one, or itlmamcoupled with the abovementioned remedies
that allow the speeding up of the proceedings @stjon).

18. As regards the ground and the amount of theadas to be awarded, the same principles
and solutions as the ones mentioned above arealplglin these proceedings.

19. The advantages of such measures are cleadiSdmvantages might result from the fact

that in civil proceedings there are private payties/ing different/opposing interests, including

as far as the length of these proceedings is coedeAnyway, the public interest in this case

cannot be but a fair solution of the litigationthim a reasonable time frame (the fact that a party
of a specific civil procedure has the interest efagling the trial and acts to this purpose is

generally considered, in many national legislati@ssa procedural abuse, if certain limits are
crossed).
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20. In this respect, considering the private matir the civil procedure, the remedies for
excessive length should be adapted in consequeocexample, if the length of proceedings is
due to the dilatory manoeuvres of one party (lefsamctioned by the judge), the other(s)
party(ies) should be entitled to ask for the messdescribed above. On the other hand, if the
length of proceedings is due to the lack of dilgefrom the part of the applicant, the domestic
legislation should provide the possibility for thelge to suspend the procedure and even
pronounce it obsolete. This is, beside a sanctorihfe lack of diligence, also a method for
assuring the defendant that a procedure oncedstaittenot continue sine diae.

21. It is important to note the fact that the Icpnocedure also includes the execution of the
judgment. This phase, conducted by the bailifhatrequest of the creditor, could represent an
important part in the analysis of the length of flneceedings, as a whole. In the light of the
ECHR case law, it is essential for the domestidslation to provide a remedy for an
unreasonable length of the execution.

22. This remedy should consist in the possibibtyseizing the competent court in order to
obtain the speeding up of the execution procedidre.measures described above regarding a
possible disciplinary action against the bailiff Fas/her lack of diligence, the possibility foeth
tribunal to set a time limit for the terminationtbe execution or the award of damages for loss
of the creditor are applicable in this hypothekighe case of the demand for damages, if they
are the consequence of the bailiff's conduct, thay lead to a mitigation of his/her fees.

23. Regarding administrative proceedings, it &clhat the public interest is both to ensure
prompt and efficient decision making, and to enabtividuals who apply to administrative
authorities or to administrative courts to receiag and equitable treatment. Further to the
measures described above, the efficiency of tharestnative proceedings could be improved
by the preventive measure of providing the silentedure, within a prescribed time limit, for
certain administrative acts (such as authorizatibosnces etc) to be issued or renewed (if a
public authority fails to take a decision in thegaribed time limit, it shall be deemed to have
made a decision in favour of the applicant).

24. 1t is of great importance that the procedwstatdished by the State in order for the
interested person to complain about the excessingth of proceedings, either criminal, civil or
administrative, respect the time limit requiremeiar this reason, the States should prescribe a
strict time limit in which the judge called upon @ézamine the complaint regarding excessive
length of the procedure must render a solution.

B. Remediesin case of lengthy completed proceedings

25. The considerations in respect of criminalil @xd administrative proceedings are the same
as far as the remedies in case of lengthy comptetestedings are concerned.

26. The remedy that a State may provide must laeéordance with the ECHR jurisprudence
under Article 13, namely it must acquire a suffitieegal certainty in theory and in practice
(meaning that there must exist sufficient caseadvich can prove the awarding of adequate
redress) and it has to be available to the applatatne date on which the application is lodged
with the Court.
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27. It is not necessary that the remedy providedspeeding up the pending proceedings and
the one provided for reparation of damages in chssompleted procedures be cumulative.
However, in the case the procedure is already ceteghl the only possible remedy for the
violation of the right to a trial in a reasonabied is awarding compensation of damages for the
unreasonable length of the procedure.

28. In case the criminal procedure ends at trgeesté criminal investigation without going to
trial, the defendant should also be able to lodgeaetion for compensation of damages
produced by the excessive length of the criminalestigation phase, knowing that the
requirement of the reasonable time limit representguarantee for a defendant against the
delaying of the procedure.

29. As in the case of pending proceedings, itfigreat importance that the procedure
established by the State in order for the intedggéeson to complain about the excessive length
of proceedings respect the time limit requiremEnt. this reason, the States should prescribe a
strict time limit in which the judge called upon @ézamine the complaint regarding excessive
length of the procedure must render a solution.



