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l. I ntroduction

1. In December 2002, in its opinion on the impleia@m of the judgments of the European
Court of Human Rights(hereinafter “the Court” or “the Strasbourg Cour’ the Venice
Commission expressed the view that it would beuugethe Committee of Ministers of the
Council of Europe woulddevelop guidelines on what measures are to be tdierthe
respondent States following the finding by the €otia breach of a particular provision of the
European Convention on Human Rights (hereinaftére“European Convention” or “the
Convention”), so that member States may know irmack what consequences they may face.
These guidelines, which should be inspired by twghpractice of the Committee of Ministers
and a more explicit case-law of the Court in thespect would, in the Commission’s opinion,
allow for a stricter approach by the Committee ahisters to the supervision of the execution
of the Court’s judgments.

2. Following a request by the Romanian authorities wiyiihe Conference on “The European
Convention on Human Rights: from integrating stadddo shaping solutions” (Bucharest, 8-9
July 2004), the Venice Commission decided to cauly a comparative study on existing
national remedies with respect to allegations afessive length of proceedings, with a view to
proposing possible improvements in their avail&pgind effectiveness.

3. The Secretariat subsequently prepared a questionon the kind, nature and characteristics
of national remedies which currently exist in Calnof Europe member States

(CDL(2004)124). Replies to this questionnaire inspect of 39 European countries

(CDL(2005)927?) were provided by Venice Commissi@mbers, and were also obtained

through the valuable assistance of the Registtii@European Court of Human Rights, as well
as of the Department of Execution of judgmenteeBuropean Court of Human Rights and of
the Secretariat of the Committee of Experts foriigrovement of procedures of the protection
of human rights (DH-PR), Directorate General litbé Council of Europe.

4. The Venice Commission also worked in close evatipn with the European Commission
for the Efficiency of Justice (CEPEJ), a body dgthbd on 18 September 2002 with Resolution
Res(2002)12 of the Committee of Ministers of then€ib of Europé, with the aims “(a) to
improve the efficiency and the functioning of th&ige system of member states, with a view to
ensuring that everyone within their jurisdictionncanforce their legal rights effectively, thereby
generating increased confidence of the citizenhénjustice system and (b) to enable a better
implementation of the international legal instrurseof the Council of Europe concerning
efficiency and fairness of justicé.”

! Opinion on the implementation of the judgmentstiid European Court of Human Rights, CDL-

AD(2002)34, § 102.

2 www.coe.int/cepej.

3 The tasks of CEPEJ are: to analyse the resutteeqgtidicial systems; to identify the difficultisey meet;

to define concrete ways to improve, on the one htrel evaluation of their results, and, on the otiend, the
functioning of these systems; to provide assistameaember States, at their request; to proposieet@ompetent
instances of the Council of Europe the fields wliteneuld be desirable to elaborate a new legatungent.
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5. A conference, co-organised by the Venice Conamiasd the Minister of Justice of Romania
within the framework of the Romanian Chairmanshiphe Committee of Ministers of the
Council of Europe, was held in Bucharest on 3 ApiD6 on “Remedies for unduly lengthy
proceedings: a new approach to the obligations ofiiil of Europe member states”. On this
occasion, representatives of the Venice CommisienCourt , Directorate General Il of the

Council of Europe, the CEPEJ, Government Agents @miesentatives of the Romanian
authorities discussed about possible guiding ppled in the identification of effective remedies
for unreasonably lengthy proceedings. The restiltsese discussions are fed into this study.

6. The present study is based on contributions bgské. Bogdan Aurescu (substitute member,
Romania); Pieter Van Dijk (member, the Netherlan&843a Garcia Maltras de Blas (expert,
Spain); Franz Matscher (member, Austria) and Giorialinverni (member, Switzerland). It
was drafted by the Constitutional Co-operation Bimn of the Secretariat, and discussed and
adopted by the Venice Commission at its ... Plenesgi@n (Venice, ... 2006).

Il. The right to an effective remedy before a nationahuthority in respect of the
unreasonable duration of proceedings : the internabnal guarantee

A. The right to a hearing within a reasonable timeatvid at stake

7. Article 6 8 1 of the European Convention on Humaghi provides that:

“[iln the determination of his civil rights and oigiations or of any criminal charge
against him, everyone is entitled to a fair andlgubearing within a reasonable time by
an independent and impartial tribunal establishgddw.”

8. In requiring cases to be heard within a “reabtatime”, the Convention underlines the
importance of administering justice without delaysich might jeopardise its effectiveness and
credibility. Excessive delays in the administration of justioastitute an important danger, in
particular for the respect of the rule of [Aw.

9. The Convention requires proceedings to be adedu‘within areasonabletime”. The
notion of reasonableness must reflect the necessdayce betweeaxpeditiousproceedings
and fair proceeding8.A careful balance needs to be struck between guvak safeguards,
which necessarily entail the existence of lengtie tannot be reduced, and a concern for
prompt justice.

10. Celerity of proceedings responds to the needefal certainty, for both citizens and the
State, and to the need to allow the peaceful cemas of individualsréchtsfriedeh Long-
lasting disputes disturb such peaceful coexistgndeial proceedings may not be pursizet

4 ECtHR, Katte Klitsche de la Grange v. Italy judgrnof 27 October 1994, § 61.

° Committee of Ministers of the Council of Euroftes DH(97)336, Length of civil proceedings in Italy

supplementary measures of general character, 271P&.

6 ECtHR, Niderdst-Huber v. Switzerland judgmeni8fFebruary 1997, § 30; mutatis mutandis, Acquaviva

v. France judgment of 21 November 1995, Series./8B8-A, p. 17, § 66.

! CEPEJ(2004)19rev2, A new objective for Judicigt&ms: the processing of each case within an aptim

and foreseeable timeframe, available at www.cdedpgj, p. 7.
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infinitum, not even when this prolongation may eventuaklyl o substantive justice. Decisions
must at some foreseeable point become final.

11. The duration of judicial proceedings certaiaffects the interests of at least one of the
parties to such proceedings: indeed, oversteppageasonable time requirement of Article 6 of
the Convention may result in (procedural) breadfesther important Convention provisions,
such as Article 3 (in the case of unreasonably slovestigations into allegations of ill-
treatment, for exampig Article 5 (in the case of lack of a speedy decdidy a court on a
habeas corpusctiori, or Article 8 (in the case of undue delays in edgtproceedings which
may r%sot;lt in the de facto determination of theessubmitted to the court before it has held its
hearing’).

12. Justice delayed is justice denifithe undue postponement of judicial decisions maylre

in a denial of justice for the parties to the pemlings. In more general terms and in the longer
run, it risks to affect the confidence which thegal public places in the capacity of the State
to dispense justice, to decide disputes, and, imgpgprtantly, to punish as well as to prevent and
deter future crimes. This may cause or even irthgerecourse by individuals to alternative,
irregular means of dispute settlement or dispemsatf punishment. The deleterious effects on
the rule of law of such a situation are evident.

13. The public interest in the proper functionamgl use of justice, including in its cost-effective
management, are another important element.

14. Celerity, however, must not be sought to te&iment of the good administration of

justicé’. Due consideration must always be given in thet fitace to the need to ensure the
fairness of the proceedings: the other guaranttesus in Article 6 of the Convention, notably

the right of access to a court, the equality ofsarthe adversarial principle, and the right to
dispose of adequate time and facilities for thepgration of one’s defence, must not be
undermined or affected by a rushed conduct of tbegalure.

15. The quality of the legal reasoning and therxto which judgments are motivated and
made transparent to the parties and to the pubkcalso extremely important and need to be
given due consideration. As CEPEJ pointed out, iduletusly drafting a decision, weighing up
the reasons for it, and making it clear and cormgnmsible are all operations that take time”,
which may prompt a decision to “lighten the regueats for providing reasons for a decision”.
However, “a decision with clearly stated reasorewa the parties to accept it more easily.
Good decisions at first instance have the effectddicing appeals®

16. The requirement of celerity must not impingetiee need to preserve the independence of
the judiciary in organising its own proceduresesith

8 ECtHR, Labita v. Italy judgment of 6 April 2008§ 133, 136.
o ECtHR

10 ECtHR, W. v. United Kingdom judgment of 8 July8T9§ 65.
1 ECtHR, Gast and Popp judgment of 25 February 2905.

12 CEPEJ (2004)19rev2, pp. 8, 9.



CDL(2006)028 -6-

17. In conclusion, each case must be processétihveh optimumtime-frame. The CEPEJ
places great importance on floeeseeabilityof such time-frame. It notes in fact that “onelod t
most awkward problems for court users is that #reyunable to predict when proceedings will
end. (...) Users need foreseeable proceedings (fnenodtset) as much as an optimum time.
However, it must be noted that a foreseeable timig-is not as such an acceptable time-
limit". 3

18. The assessment of the reasonableness of ridgodwof any set of proceedings must never
be mechanical, necessarily depends on the speniiemstances of the case and must reflect
the concern of ensuring the right balance amonigteadifferent guarantees set out by Article 6
of the Conventiori?

B. The reasonableness requirement in Article 6 oCiievention : an outline

19. The requirement that proceedings must be abedwvithin a reasonable time applies to the
determination of both criminal charges and civjihts and obligation’s. Article 6 applies to
criminal and civil, but also certain disciplinafyand administrative proceedints.

20. As regards the period to be taken into coraiida, in civil cases it normally starts when
the case is brought before the competent judicitlaaity, or even before, if a preliminary claim
before an administrative authority is necessaiy, criminal cases, it starts when the person is
“accused”, that is when he or she is informed @hicral proceedings having been instituted
against him or hé? or suffers important repercussions on accountcti proceeding®

21. The final point is normally the date when jiinldgment becomes final (is either filed with
the court’s registry or notified or when the deaellfor appealing it expires etc., depending on
the applicable domestic rules).

13 CEPEJ (2004)19rev2.
14

p. 4.
15

See F. Tulkens, « Le droit d’étre jugé dans daidéisonnable : les maux et le remédes », CDLZRO

Numerous issues have arisen before the Courtgasds what the applicability of Article 6 to carta
“civil” cases, as well as to certain disciplinamppeedings. They are far too complex to be addiessthis study,
for which they are of no direct relevance.

16 ECtHR, Engel and others v. the Netherlands judgmE8 June 1976, § 83; Oztiirk v. Germany judgment
of 21 February 1984, § 56.

o With the notable exceptiomter alia, of the disputes “which are raised by public setvavhose duties

typify the specific activities of the public sergitn so far as the latter is acting as the depgsiapublic authority
responsible for protecting the general interesth@fState or other public authorities” ECtHR,|&gin v. France
judgment of 8 December 1999, Reports of JudgmentOecisions 1999-VIIl, § 66. For procedures conicey the

admission and expulsion of aliens, see ECtHR, Maaqudgment of 5 October 2000, and for taxatiosesa see
ECtHR, Ferrazzini, judgment of 12 July 2001.

18 ECtHR, Jorg Nina Jorg and others v. Portugalijueigt of 19 February 2004, § 30.

19 ECtHR, Deweer v. Belgium judgment of 27 Februs®g0, Series A no. 35, p. 24, § 46; Wemhoff v.
Germany judgment of 27 june 1968, Series A no 26p.8 19; Ringeisen v. Austria judgment of 16 JUy1,
Series A no 13, p. 45, § 100;

0 ECtHR, Foti and others v. Italy judgment of 10cBeber 1982, Series A no 56, p. 18, § 52; Lavents v
Latvia judgment of 28 November 20002, § 85.
A ECtHR, Barattelli v. Italy judgment of 4 July 208 15; Mattoccia v. Italy judgment of 25 July PO

75.
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22. In the assessment of the reasonableness @i of a set proceedings, regard must be
had to the circumstances of the case and theiariead down in the Court’s case-law, in
particular the complexity of the case, the applisagonduct and that of the competent
authorities, and the importance of what was aestakthe applicant in the dispéte

23. Special diligence is required on the parthef tompetent authorities in cases when the
parties to the proceedings are affected by illrefSs® for labour disputes, or child-care cases. It
is also generally required in criminal cases, intigalar when the accused is detained on
remand*

24. Article 6 8§ 1 of the Convention imposes an @ontracting States the duty to organise their
judicial systems in such a way that their courts ceeet the requirements of this providfon
Accordingly, the Court does not accept backlogadmninistrative difficulties as justification for
procedural delay® However, exceptional political or social situasdn the country concerned
may be taken into consideratioh.

25. The obligation to organise the judicial systema manner that complies with the

requirements of Article 6 8§ 1 of the Conventioroagpplies to a Constitutional Court. However,

“when so applied it cannot be construed in the sase as for an ordinary court. Its role as

guardian of the Constitution makes it particulargcessary for a Constitutional Court

sometimes to take into account other consideratimans the mere chronological order in which

cases are entered on the list, such as the ndtareage and its importance in political and social
terms. Furthermore, while Article 6 requires thatigial proceedings be expeditious, it also lays
emphasis on the more general principle of the prageninistration of justicé®.

C. The right to an effective remedy before a natieudhority under Article 13:
an outline

26. Ubi jus ibi remediumWhen there is a right, there should be a remedysuant to Article
13 of the Convention:

“Everyone whose rights and freedoms as set forthisnConvention are violated should
have an effective remedy before a national authordtwithstanding that the violation
has been committed by a person acting in an dffieipacity”.

27. The effectiveness of human rights largely ddpeon the effectiveness of the remedies
which are provided to redress their violation. Tight to a remedy in respect of an arguable

= ECtHR, Scordino v. Italy judgment of 29 March BQGC], § 177.

= ECtHR, H. v. UK, Series A no. 120-B, § 83; Olssn 2 v. Sweden, Series A no. 250, § 103; Hokkanen
Finland, Series A no. 299-A, § 72; Ruotolo v. It8kries A no. 230-D, § 17.

2 ECtHR,Debboub v. Franc@idgment of 9 November 1999, § 46.

» ECtHR, Bottazzi v. Italy judgment of 28 July 198®2.

% ECtHR, Kolb and others v. Austria judgment ofAitil 2003, § 54.

2 ( E)CtHR, Milasi, judgment of 25 June 1987, 88 172CGtHR Maltzan and Others, decision of 2 March
2005 (GO).

3 ECtHR,Gast and Popp v. Germajuydgment, cit. § 75.
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claim of a violation of a fundamental right or fdeen is expressly guaranteed by almost all
international human rights instrumefis.

28. Theinternationalguarantee of a remedy implies that a State hasritmary duty to protect
human rights and freedoms first within its own leggstem. Article 1 of the Convention
requires the Contracting States to “secure” thitsignd freedoms under the Convention. The
European Court exerts its supervisory role sultfettte principle of subsidiarity),i.e. only after
domestic remedies have been exhausted or when tiom&sedies fail consistently or are
systematically unavailable. The right to an effextremedy established in Article 13 of the
Convention stems directly from this principle.

29. Although the principle of the rule of law, whiis contained in the Preamble and in Article
3 of the Statute of the Council of Europe, of whitatonstitutes one of the three pillars (together
with democracy and respect for human rights), wquatfy the right of an effective remedy as
an autonomous one, Article 13 does not contain reergé guarantee of legal protection; it
exclusively refers to those cases in which thegatleviolation concerns one of the rights and
freedoms guaranteed by the Convention. It cannoineeked independently but only in
conjunction with one or more articles of the Corti@nor of one of its Protocols. Naturally, the
scope of the obligation under Article 13 will vadgpending on the nature of the applicant’s
complaint under the Conventidh.

30. Notwithstanding the literal wording of ArticlE3, the existence of an actual breach of
another (“substantive”) provision of the Conventismot a prerequisite for its applicatith.
According to the case-law of the Court, Article rEgjuires that, when a claim of a violation
under the Convention is aarguablé€ one, a remedy allowing both to have such claimiabl
and subsequently to obtain appropriate relief, rhasavailablé® The arguability test requires
that a claim “only needs to raise a Conventiondsshich merits further examinatiofi*”

2 See for example, in addition to Article 13, Al¢i@ of the Universal Declaration on Human Rightd a

Freedoms, Article 2.3 of the International Cover@nCivil and Political Rights, Article 6 of the @eention on the
Elimination of Racial Discrimination, or Article ®f the Convention on the Elimination of All Formg o
Discrimination against Women.

% ECtHR, Z. and Others v. UK judgment of 10 May 208 103.

3 See for examplé&hahal v. UK, cit.§§ 151-152.

32 SeeKlass and Others. Federal Republic of Germanydgment of 6/09/1978, Series A no. 28, p.
29, § 64.

B See among otherKJass and Other<it., § 64;Kaya v. Turkeyjudgment of 19/02/1998, Reports 1998-,

pp. 329-30, § 106. However, Article 13 cannot lterpreted so as to require a remedy in domestiénaespect of
any supposed grievance under the Convention thahdividual may have, no matter how unmeritorious h
complaint may beBoyle and Rice v. U§udgment of 27/04/1988, Series A no. 131, §P@yell and Rayner v.
UK, judgment of 21/02/1990, Series A no. 172, 88 3]1-3

34 See European Commission of Human Rights befer€turt in Boyle and Rice v. United Kingdom, § 53.

Non-arguable is not the same as manifestly ill-ftethin the sense of Article 35(3) of the Conventidowever,
although originally the Court seemed to leave appenpossibility that a complaint that is declareghifestly ill-

founded may still be deemed to have been arguBbld and rice v. UK, § 53), it conceded that &itdifficult to

conceive how a claim that is “manifestly ill-fourttiecan nevertheless be “arguable” and vice verigiidm, § 54).
And in Powell and Rayner the Court held in so manyds that the “dual [i.e. domestic and Europegslesn of
enforcement is at risk of being undermined if Aetid3 (...) is interpreted as requiring national llwmake
available an 'effective remedy’ for a grievancessiffed under Article 27(2) [the present Articlg(3 (...) as being
S0 weak as not to warrant examination on its matitsternational level” (ECtHR, Powell and RayrdiK, 8§ 33).

It is now standing case-law that if a complaint end substantive right is declared manifestlyaikided, the
arguability of that same complaint under Articlei¢2lenied on the basis of the same reasoningE€tHR, Igor
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31. The “national authority” competent for providithe remedy must not necessarily be a
judicial authority®>> On the other hand, the powers and procedural giems of an authority
will be relevant when determining whether a patticuemedy is effectivé® Any such remedy
must be effective in practice as well as in fAw.

32. The effectiveness of a national remedy withenmeaning of Article 13 does not depend
on the certainty of #avourableoutcome®® Effectiveness is to be assessed in respect of the
possibility of redressing the alleged violation tbe right guaranteed by the Convention,
possibly by cumulating available remedies. Inde&n when none of the remedies available
to an individual would satisfy the requirementsAaficle 13 taken alone, thaggregate of
remediesprovided for under domestic law may be consideredeffective” in terms of this
article® In other terms, there is no particular form of ety required, the Contracting States
being afforded a margin of discretion in conformibg their obligations under this
provision?°

33. To be considered effective and thus conforrArtle 13, a domestic remedy must allow
the competent national authority both to deal wiite substance of the relevant Convention
complaint and to grant “appropriate reliéf"This can entail, for example, ending an actian, it
modification or non-application, its annulment dstaining reparation of damages resulting
from the violation. The principle of effectiveneslso implies that the exercise of domestic
remedies must not be unjustifiably hindered by actsmissions of the authorities of the State
concerned?

Vrabec v. Slovakia judgment of 5 October 2004)tht admissibility stage, if a complaint about asdescourt or
the reasonable time requirement under Article &eclared admissible, the Court will adopt theaesgposition
with respect to any claim under Article 13 withauteparate examination (ECtHR, Jonasson v. Swadgmgnt of
30 March 2004). At the phase of the merits, therQwill usually find concurrent breaches of thes@aable time
requirement under Article 6(1) and the requirenwnan effective remedy under Article 13 (ECtHR, Rad v.
Bulgaria judgment of 23 September 2004, §§ 60-6B&§196-104). In some cases, however, the Coul$ fieason
to thoroughly examine the existence of an effectenmedy after it has found a breach of the readerhe
requiremerit. And, indeed, in certain cases the Court treatedcomplaint concerning Article 6(1) as being
absorbed into the examination of the more gendlaation under Article 13 (ECtHR, Kaya v. Turkeydgment of
19 February 1998, § 105).

» See for examplé&older v. UK judgment of 21 February 1975, Series A no. 183,8 aender v. Sweden

judgment of 26 March 1987.

% Thus for example, the possibility of applyingthe judge responsible for the execution of sentence

cannot be regarded as an effective remedy for tineoges of Article 13, as he or she is requirecetonsider
the merits of his own decision, taken moreover aithany adversarial proceedings (&@menichini v. Italy
judgment of 15 November 1996, Reports 1996-V, §ld2he same sense, see alSalogero v. Italy judgment
of 15 November 1996, Reports 1996-V, § 41.

37 See among otheri¢han v. Turkeyjudgment of 27 June 2000, Reports 2000-VII, §681-

8 See for examplé&/ilvarajah v. UK judgment of 30 October 1991, Series A no. 21823

3 See among many otheS&lver and Others v. U§udgment of 25 March 1983, Series A no. 61, § 418
Chahal v. UKjudgment of 15 November 1996, Reports 1996-V1869-70, §145.

40 SeeChahal v. UK, cit

4 See for exampl&mith and Grady v. UKuidgment of 27 September 19%eports 1999-VI, § 135ksoy

v. Turkeyjudgment of 18 December 1996, Reports 1996-VI,.8 95
42 ECtHR,Altun v. Turkeyudgment of 1 June 2004, § 70
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D. The relationship between Article 6 § 1 and ArtitBof the Convention

34. Until fairly recently, the Convention organsisiered that, the requirements of Article 6.1
being stricter than those of Article 13, in casaddation of Article 6.1 has been found, it was

unnecessary to determine whether there had alsoebbesach of Article 13, the requirements
of the latter being entirely “absorbed” by thosetté formef*® This was the case when the

claim concerned the absence, within the natiomgll Isystem, of a body competent to examine
the claim, that the length of proceedings was eswe$' or of any means to shorten or

terminate the excessive length of procedure.

35 Such reasoning was not without critics evetiwithe Court itself. Judges Matscher and
Pinheiro Farinha, in their separate opiniorMalone v. UK,while recognizing the “obscure”
nature of Article 13, contested the adequacy oatigaments put forward by the Court to justify
a non examination of the allegation of a breacthisf Article’’® They, however, noted that the
“absorption argument” may be correct in so farhesgrocedural guarantees of Atrticle 6 of the
Convention are concerned. In fact, the nationaslgenerally do provide for specific procedural
remedies which are “stronger” than that of Artidl@ in respect of procedural guarantees of
Article 6, whereas to a wide extent this is not tase regarding the excessive length of
proceedings. It is with respect to this specifid gaat Article 13 has itsraison d’étré.

36. The change in reasoning with regard to thbktrig effective remedy in respect of the
excessive length of proceedings came in 2000, Kuitia v. Poland’

. SeeAirey v. Ireland judgment of 9 October 1979, Series A no 32, § B%other obstacle to the
applicability of Article 13 to the issue of the essive length of proceedings, put forward by themér
European Commission on Human Rights, was its nplicgtion in cases where the alleged violation tptace

in the context ofudicial proceedings (Report dBartolomeo Pizzetti v. Italyof 10 December 1991, Series A
257-C).

a4 See for examplé&iuseppelripodi v. Italy, judgment of 25/01/2000, § 15.

s See for exampl&ouilli v. France judgment of 7/12/1999, § 27.

6 “... We recognise that Article 13 (art. 13) cong#s one of the most obscure clauses in the Cdament

and that its application raises extremely difficutid complicated problems of interpretation. Thipriobably the
reason why, for approximately two decades, the €otion institutions avoided analysing this provisifor the
most part advancing barely convincing reasons.adnly in the last few years that the Court, avadiies function of
interpreting and ensuring the application of adl #rticles of the Convention whenever called omdoso by the
parties or the Commission, has also embarked upoimterpretation of Article 13). We refer in paular to the
judgments in the cases of Klass and Others (Senes 28, paras. 61 et seq.), Sporrong lasithroth (Series A no.
52, para. 88), Silver and Others (Series A nopéfas. 109 et seq.) and, most recently, CamphetlFal (Series A
no. 80, paras. 124 et seq.), where the Court lidhdhia foundation for a coherent interpretatiortto$ provision.
Having regard to this welcome development, we canamur regret, concur with the opinion of thejoniéy of the
Court who felt able to forego examining the alleégabf a breach of Article 13. In so doing, the ondy, without
offering the slightest justification, has deparfemim the line taken inter alia in the Silver anch@s judgment,
which was concerned with legal issues very sinbilahose forming the object of the present castedd, applying
the approach followed in the Silver and Others joegt the Court ought, in the present case, arttkteame extent,
to have arrived at a finding of a violation of A&l& 13, Malone v. UK judgment of 2/08/1984, Series A no. 82.

4 ECtHR, Kudla v. Poland judgment of 26/10/2000p&tés 2000-XI. The Court’s change of position must
have also been inspired by concerns of judiciahenty, as a “radical effort” to find an antidote ite ever-
increasing backlog. See J-F Flauss, Le droit aegnurs effectif au secours de la régle du délabraiable: un
revirement de jurisprudence historique, in : Revimestrielle des Droits de 'Homme, 2002, pp. PIH-. See also
L. Burgorgue-Larsen, De l'art de changer de caplibertés, justice, tolérance : mélanges en hogenz Doyen
Gérard Cohen-Jonathan (Vol 1), Bruxelles, Bruylaf4, pp. 343-347 ; J. Andriansimbazovina, délsannable
du proces, recours effectif ou déni de justica ? Revue frangaise de droit administratif, 20Q3{}). 85-98.
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37. In this judgment, the Court considered “in tight of the continuing accumulation of
applications before it concerning the alleged wotaof the right to a hearing within reasonable
time” that “the time has come to review its case*laccording to which, in case of a violation
of that right (Article 6.1), there would be no segta examination of an alleged breach of the
right to an effective remedy (Article 13). In suppaof this review the Court noted the
“important danger that exists for the rule of lawhm national legal orders when excessive
delays in the administration of justice occur ispect of which litigants have no domestic
remedy”, that it had already pointed out in itsvimas case-law related to this mafter.

38. According to the Court, the requirements oficke 13 should be considered as
“reinforcing” those of Article 6(1), rather thanibg absorbed by the obligation to prohibit
inordinate delays in legal proceedings under Agtfi1)*°

39. The Court also underlined the subsidiary ataraof the machinery of complaint to the
Court, recalling that by virtue of Article 1 of tl@onvention, “the primary responsibility for
implementing and enforcing the guaranteed rightd &eedoms is laid on the national
authorities.?® This subsidiary character of the Strasbourg systérmomplaint is articulated
precisely in Articles 13 and 35 8§ 1 of the ConvemtiArticle 13 establishes an additional
guaranteg’ According to thetravaux préparatoiresArticle 13 aims at according a means
whereby individuals may obtain relief at natioreld| for violations of their Convention rights
before having recourse — if they are of the opiri@at no (satisfactory) relief has been given —
to the Strasbourg Coutt.

[1. The requirements of the Committee of Ministers of te Council of Europe in
respect of implementation of length-of-proceedingsases’

40. In pursuance of Article 46 § 2 of the Conwamtithe task of supervising the execution of
the judgments issued by the Court lies with the @dtee of Ministers. It has a general duty to
scrutinize all measures taken by the State condemebide by the final judgement of the
Court.

41. Like the obligation of the States under Aeidb(1) to abide by the judgments of the Court
in any case to which they are parties, the poweupervision of the Committee of Ministers
under Article 46(2) extends to measures pertaitonidpe individual cas&, general measurgs

8 Ibidem § 148. See aldBottazzi v. Italyjudgment of 28/07/1999, ECHR 1999-V, § 22.

9 ECtHR, Kudla v. Poland, cit., § 152.

> Ibidem § 152.

1 ECtHR 28 July 199&elmouni v. France& 74; ECHR 26 October 200Qudla v. Poland§ 152.

%2 Collected Editions of th€ravaux Préparatoiresvol. Il, pp. 485 and 490, and vol. lll, p. 651.

3 In this respect, see also the Venice Commissigpision on the implementation of the judgmentshef

European Court of Human Rights (CDL-AD (2002) 3% 28-33 and 8§ 41-42.

4 Such as measures necessary to ensure that fieapis put, insofar as possible, in the sameasiin as

he or she enjoyed prior to the violation of the @omion. These may entail, for instance, the neqalit an end, if
possible retroactively, to an unlawful situation.

s Such as legislative amendments, in order to piefiether violations of a similar natur8ee Interim

Resolutions DH (99) 436 and DH (99) 437 concerr@rgessive length of proceedings before the admatiiss
courts and civil courts, respectively, in ltaly, evd the Committee of Ministers decided to resusi@xamination
“of the question as to whether the announced measiilteeffectively prevent new violations of then@ention”.
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and the award of just satisfaction. The Committelinisters issues a final resolution when it
deems to have discharged its functions under Ar6l2.

42. When supervising the implementation of judgiméinding a breach of the reasonable time
requirement, the Committee of Ministers most oftequires, as an individual measure, the
acceleration of the proceedings in question ifdha® still pending. Such speeding up, which
may be seen as a form mstitution in integrumwill often be a result of a judgment by the
Strasbourg Court, even in the absence of a speeifiedy under domestic law.

43. The Committee of Ministers insists on the-festking of proceedings in particular in those
cases in which the Strasbourg Court imposes a iapgitgence” (see para. .. above) or when
the breach concerns the failure to enforce a dacresirt’s decision or the continuing breach of
a substantive Convention provision (the right afgarty, for example)

44. In case the proceedings complained about baded in the meanwhile, in addition to
possible damages the taking of general measuggvent similar violations in the future with

respect to the applicant and in other cases wiltheemain means of implementation of the
Court's judgment.

45. When a State refuses to execute a judgmehedTourt, the Committee of Ministers may
decide to open a procedure of monitoring in respéthat State’s commitments. It did so in
2000, when it set up a special annual monitorirgecgulure concerning the reform of justice
aimed at solving the problem of the excessive femdtproceedings in Italy/. In its Interim
Resolution, the Committee of Ministers underlineel importance of taking “general measures
preventing new violations of the Convention simitathose already found®.

46. In the late Nineties, the Committee of Ministandertook a series of activities aimed at
improving the compliance with commitments accefiitganember States, in particular through
better functioning of the judicial systethin 2000, the Ministers’ Deputies thus decidedtémts
monitoring the effectiveness of national judici@medies with respect to the length of
proceedings (judicial control of deprivation ofdity and trial within reasonable time), and to
the execution of judicial decisiofi$In particular, in 2002 the Committee of Ministeet up the

6 See M. Lobov, « L'exécution des arréts relatifs durée excessive de procédures judiciairespéBence

du Comité des ministres » , CDL(2006)035, p. 3.

57 Interim Resolution DH (2000) 135 on Excessivegthrof judicial proceedings in Italy. General measu

Adopted by the Committee of Ministers on 25 Octdtzg0.

> Ibidem 8§ 2-3.

%9 See document on “Compliance with member Stateshntitments”, CM/Monitor (2001)14 of 15
November 2001, Part I. General comments.

60 Ibidem In 2001, the Committee of Ministers instructeel 8teering Committee for Human Rights (CDDH)

to “examine ways and means of assisting membezsStath a view to a better implementation of then@mtion in
their domestic law and practice, including the Bion on effective remedie§®. The CDDH, in turn, entrusted the
work of following up this decision to its Committe€Experts for the Improvement of ProcedurestierRrotection

of Human Rights (DH-PR). See the Report of the 5dseéting of the CDDH (27 February — 2 March 2001),
document CDDH (2001) 15, 8 11. In September 2002, Secretariat of the CDDH prepared a memorandum
containing a comparative overview of national pcactvith respect to effective remedies and mechamifor
reparation in cases of violation of the Conventignnational authorities. This document shows thavarious
member States, legislative activities or discussimm this matter were in progress (See documerglémentation

of the European Convention on Human Rights— Effectemedies at national level’, DH-PR (2002) 001y
September 2002).
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European Commission for the Efficiency of JustiCEPEJ)with the aim to address the major
problems of the judicial systems of member Statesdefine ways to improve their efficiency
and functioning” In 2004, the CEPEJ set out a Framework Programmided “A new
objective for judicial systems: the processing athecase within an optimum and foreseeable
timeframe”®? which recommended lines of action aimed at remjishis objective. The Task
Force on timeframes of proceedings was chargedthétiask of translating these lines of action

into concrete measures enabling them to improveeplure timeframes in the member Stétes.

47. The ever-increasing number of applicationgho European Court of Human Rights in
connection with unreasonably long proceedings dasibts as to the effectiveness of the
existing national remedies. In May 2004, the Corteaitadopted its Recommendation on the
improvement of domestic remedies (hereinafter: “tHRecommendation’y® The
Recommendatiomecalled that, in addition to the obligation of atmeing the existence of
effective national remedies in the light of theectsv of the Court, member States have the
general obligation tsolve the problemsinderlying violations foundemphasis added). The
member states are thus called to, in particular:

- “review, following Court judgments which point tdrigctural or general deficiencies in
national law or practice, the effectiveness of éxesting domestic remedies and, where
necessary, set up effective remedies, in ordevam aepetitive cases being brought before
the Court; and

- pay particular attention /.../ to the existence déafve remedies in cases of an arguable
complaint concerning the excessive length of jadlisioceedings”.

48. Further to this Recommendation, the Steeringu@ittee for Human Rights (CDD)
decided to resume the study started in 2001, onnsned assisting member States in
implementation of the Convention in domestic law practice, in the aim of producing a report
on the existing national practices in the fieldeffiective remedie® The preparation of the
report is in progres¥.

See para. 4 above.

62 See CEPEJ (2004) 19 Rev.

&3 See «Terms of reference of the Working Groupvaiuation of judicial systems (CEPEJ-GT-EVAL)”,

adopted by the CEPEJ-GT-2004.

o4 CM Rec (2004)6, adopted on 12 May 2004, at ti#' $éssion of the Committee of Ministers (12-13 May
2004).

& Through its Committee of Experts for the Improesinof Procedures for the Protection of Human Right

(DH-PR).

e See document: «Improvement of domestic remedigslow-up to the implementation of the

Recommendation Rec (2004)6 — Information receivweth® Secretariat», DH-PR (2004) 012, 6 Octobed200

&7 The information transmitted by the Secretariathef DH-PR has been used to fill in questionnaivitis

respect to the following countries : Austria, thee€h Republic, Malta, Norway, Portugal, SlovakitgvEnia,
Spain, Sweden and Switzerland.
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V. Existing domestic remedies in respect of allegedlgngthy proceedings in the
Council of Europe member States: a comparative supy

A. In general

49. The right to a hearing within a reasonablestisitoday enshrined in the constitutfns
and/or legislatiof of almost all Council of Europe member Statesadly also be provided for
through direct application of the ECHR in domekigal system&’

50. While in a number of countries there is noegahrequirement with respect to the
reasonableness of the length of judicial proceadipgovision is made for a maximum time-
limit for examining and deciding a caSe.

51. Generally speaking, in the majority of the @oluof Europe member States there is a
remedy allowing an individual to complain about theessive length of proceedirgsThe
remedy may be constituted bygeneral actiof® (for example: an action for breach of a
constitutional/conventional right, a civil actioarftort against the State) orspecific remedy
related to the breach of the reasonable time repaint* (request to accelerate the proceedings
in question, action against a State for damageedalg non-compliance with the obligation to

o8 Albania, Andorra, the Czech Republic (the ChasfeFundamental Rights and Freedoms), Italy, Malta,
Portugal, Romania, Slovakia, San Marino (the Datilam of the rights of the citizens and of the fam#ntal
principles of the San Marino legal order), Slovergpain, Switzerland, Turkey (the right is providealy for
persons under detention).

&9 Hungary, ltaly, Lithuania, Netherlands, Romarfsrbia and Montenegro, San Marino, Sweden, the

Former Yugoslav Republic of Macedonia, United Kiogd

n Countries recognizing the supremacy of intermafidreaties over conflicting national law: Romania

Albania, Andorra, Armenia, Azerbaijan (althougheimational treaties do not take precedence oveftictomg
constitutional provisions and acts accepted by @fagferendum), Bosnia and Herzegovina, Bulgari@a€@a, the
Czech Republic, Estonia (although Estonia may potlade international treaties which are in conflidth its
constitution), France, Georgia (as long as thernat®nal treaties do not contradict the constt)ti Greece,
Moldova, the Netherlands, Poland, the Russian Rédar San Marino and the Former Yugoslav Republic
Macedonia. Countries prioritizing generally recaga principles of international law: Austria, Pgal
Constitutions of some countries provide that thational legislation shall comply with generallycapted
principles of international law: Georgia, Hungdtgly and Slovenia. The Constitution of the Swissfederation
provides that the Confederation and the Cantoni§rgispect international law. The Belgian Considtatprovides
that federal authorities may temporarily substitiltemselves for councils and communities “in ortteensure
respect of international and supranational obbgeti. The Latvian Constitution provides that thetStshall
“recognize and protect fundamental human right@iéoordance with the constitution, laws and intéonat
agreements binding upon Latvia”.

n For example in Armenia (the Code of Civil Proaedprovides for a fixed timeline for examining and

making decision on cases), Azerbaijan (a fixed ltimacfor examination of cases is established), Giadthe Code
of Criminal Procedure provides for terms of detamtithe Code of Civil Procedure provides that thecedural
action shall be exercised within a term establighethw. In case procedural term is not establighethw, it shall
be determined by a court), Norway, Ukraine (the éCofl Criminal Procedure provides for terms of pia-t
investigation).

2 Save for Armenia, Azerbaijan, Greece, Romania.
Albania, France, Hungary, Luxembourg, Malta.

" Bosnia and Herzegovina, Bulgaria, Croatia, CypEstonia (only in case of delays in administrative

proceedings), Finland, Georgia (a disciplinary actimay be initiated in case of an unreasonableydefa
examination of a case), Italy, Lithuania, Norwdng Former Yugoslav Republic of Macedonia.
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give a decision without a reasonable delay, actiomed at mitigation of sentence in criminal
proceedings). In a number of countries both tyfesrnedies may be applicatfe.

52. Such a remedy (general or specific) may bdsaged in the legislatioff, or in the
Constitution when it takes the form of a constinél complaint before the Constitutional
Court!’

53. A number of countries have recently introduasgecific remedy to deal with unreasonable
length of proceedings, after having faced withlitinés of the ordinary legal remedies and being
urged by the findings of the European Court of HarfRights’® Some of the countries are
currently preparing legislation aimed at introdgcof a specific remedy or improvement of the
existing oné€.

54. The precise scope of application and the Bpgmiocedural modalities of the different
remedies in question vary greatly from one coutdrihe other. They will therefore not be dealt
with in detail in this study. The analysis will bmited to a general overview of the domestic
remedies currently existing in the Council of El@aopember States with respect to allegations
of unreasonable delay in administrative, civil amninal proceeding® on the basis of the
information availabl&" with a view to identifying the main kinds of reniesiavailable and their
main features.

55. The remedies available for allegations of ssiee length of proceedings may be divided
into different categories.

" Austria, Andorra, Belgium, Bosnia and Herzegoyittee Czech Republic, Denmark, Germany, the

Netherlands, Poland, Portugal, Russian Federafierhia and Montenegro (the specific remedy is asureaof
internal control and has an administrative chargc®lovakia, Slovenia, Spain, Sweden, Switzerlddkiaine,
United Kingdom.

. Andorra, Austria, Bosnia and Herzegovina, Bulgathe Czech Republic, Finland, Estonia, France,

Georgia, Hungary, ltaly, Lithuania, Luxembourg, INetands, Poland, Portugal, Norway, Russian Feddarat
Serbia and Montenegro, Slovakia, Slovenia, Swe@main, Switzerland, the Former Yugoslav Republic of
Macedonia, Ukraine.

" Albania, Bosnia and Herzegovina, Croatia, thecBzBepublic, Cyprus, Germany, Malta, Slovakia,

Slovenia and Spain.

8 Croatia, the Czech republic, France (by meansast law), Italy (by means of legislation), Poland,

Portugal and Slovakia.

& For example the Czech Republic (The draft lawifgid) the Law No. 82/1998 has been submitted & th
Parliament. The draft law provides an adequate eosgiion for the applicants suffering from unduleygeduring
the proceedings. The draft law will be applied aettively: if the applicant has his length of prediegs case
pending before the European Court, he has thelplagsif asking for compensation within one yerorh the entry
into force of the draft law), Hungary (see docum@&m/Del/OJ/DH (2005) 922, Vol. I, p. 18), Greechidgem.),
Ukraine. According to the information provided by Mrancesco Crisafulli, Government Co-Agent ofyitdliring
the Workshop on the improvement of domestic rensedith particular emphasis on cases of unreasoredygh

of proceedings, held at the initiative of the RolEhairmanship of the Council of Europe on 28 AR5, Italy is
also working on the improvement of the existing edias.

8 Enforcement proceedings will not be treated.

8l The Secretariat has relied on the informatiomstied by Venice Commission members in reply to the

guestionnaire (CDL(2004) 124), on the informatioovided by the Department for the Execution of Juelgts of
the European Court of Human Rights of Directoragnésal Il of the Council of Europe, by the Registifythe
European Court of Human Rights and by the Secattaiithe DH-PR, and on the information it haslitsbtained
from direct sources or from Permanent Representatio
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- Preventiveor acceleratoryremedies are designed to expedite the proceeutirgyder to
prevent them from becoming excessively lengthylexdompensatoryemedies provide
the individual with redress for delays that haveady occurred.

- Certain remedies amvailable for both pending and terminated procegdimand others
are only available for pending proceedingmdeed, when the proceedings are over,
acceleratory remedies are clearly of no use, aedrémedy may only consist in
compensation for the damage resulting from thegetlyy excessive duration of
proceeding€ or in a disciplinary action against the dilatonytheority®® However,
general measures to prevent violation of the redsertime requirement in the future
may also provide a form of just satisfaction todpelicant.

- Certain remedies may lagpplicable to any kind of proceedings (civil, adistirative or
criminal), while others arapplicableonly to criminal proceedings

56. These categories, however, are not cleatast.difficult to say, for example, whether a
disciplinary action against the dilatory judge islyoa preventive remedy or if it is also
compensatory (as the applicant may se¥ #urther, these categories often overlap with each
other.

57. It should be noted, that in most countrieBerint forms of redress coexist and may be
applied cumulativel§®

58. For the sake of simplicity, and in the lightlwe practical approach which is sought, in the
present study the existing national remedies wdl fresented according to the kind of
proceedinggcivil/administrative and criminal) to which theye applicable. Due to what has
been explained above, some repetitions and inagearaill be inevitable.

B. State of Art

1. Remedies available for administrative/civil procees

59. In most of the Council of Europe member Sigbesventive remedies are available for
administrative and civil proceedings.

60. A request for acceleration may be lodged:

82 Such remedy is available in practice of most tiesmiexamined save f@roatia, where the compensation

for damage resulting from excessive duration ofeealings can only be claimed for pending proceeding

8 In Bulgaria a disciplinary action against a ditgt authority may be initiated only during pending

proceedings.

84 While a disciplinary sanction will only concetmetpersonal position of the responsible judge etheing

no direct and immediate consequence for the pratgeavhich have given rise to the complaint, aidisary
action will most often be preceded by a complaina tsupervisory organ, which can give (generally-nimding)
instructions to a dilatory judge. At the same tinfe risk of an ensuing disciplinary action may éav certain
(although indirect) effect of speeding-up the pealiegs in question as well as a general prevesfieet.

& Almost all countries providing for the remedy, dase of established delay, of acknowledgment ®f th

violation, foresee this as a general form of resifesall types of proceedings. Both acceleratony eompensatory
remedies are always preceded by an ascertainnara thasonable time requirement has been violated.
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- With a superior authority/cousither directl§® or through the court dealing with the
proceedings. In the latter case the court concewikdransmit it to the competent
court/authority?’

- with the dilatory court®

61. The measures taken in response to the abgwests may consist in:

- fixing of an appropriate time-limit for the relevauthority to

a) take a particular procedural step (holding aihgaobtaining an expert’s report, issuing
another necessary order or taking an act whichaheerned authority has failed to taRe)

b) decide on the merits of the case or termina&e@tbceeding® or

- transferring jurisdiction to a different court osaperior authority*

62. In most countries, remedies aimed at compenseb-exist with acceleratory on&sln a
few countries, however, compensation for damageiresn thus far - thenly possible remedy
an applicant can claim in respect of delay of pedaegs:>

63. Compensation can be ordered either by the sautigority which decides on the
reasonableness of the length of the proceetfiogén separate proceedingdt should be noted
that in a number of States, compensation is awavddfor non-material damage, in particular
in cases where the proceedings are still perfding.

64. The ground for granting reparation may be:

8 Bulgaria, Estonia, Switzerland.

87 Austria (if the dilatory court takes all the prooeal steps specified in the request within four kseef

receipt, and informs the party concerned, the gisedeemed withdrawn unless the party declarésnaiwo
weeks after service of the notification that iths to maintain its request), the Czech Repubtidraiand.

8 Denmark, Lithuania, Netherlands. Norway, Spaérb and Montenegro.

8 Austria, Cyprus, the Czech Republic, Denmarkpifiat (administrative proceedings), Lithuania, Malta

Poland, Slovakia and Switzerland.

© Austria, Bosnia and Herzegovina, Croatia, CypBlgyakia.

o This possibility exists in Austria, where a padyadministrative proceedings may request thatdse be

remitted to a superior authority, which must thenide itself within a statutory time-limit, and@yprus, where the
Supreme Court can order a retrial by a differenttco

92 Cyprus, the Czech Republic, Finland, LithuaniaaRd, Portugal (acceleratory measures are usgdronl

criminal proceedings) , Serbia and Montenegro, &{@y Slovenia, Spain.

% France, Hungary (in theory), Italy and the Nd#ras (both in civil and administrative procedursssye

for administrative proceedings where a punitivecian is at issue; there the sanction may be lodveseway of
compensation).

o Bosnia and Herzegovina, Croatia, Cyprus, DenmdtMy, Malta, Netherlands (in administrative

proceedings concerning a punitive sanction); Pol8talakia, Slovenia

% Netherlands (tort action); Poland, Spain (the pemsation claim may be lodged with the Ministry of

Justice after the termination of the main procegsjin

% In Croatia, Poland and Slovakia, pecuniary damagsulting from suffering due to excessively laggt

proceedings can also be awarded. When proceediadsreninated and it can be established that thkcapt has
been delayed in the enjoyment of certain rightsupry damages may be also given in France, Italy.
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- afault of a judge or another officer of the cdrt,

- the heavy workload of the tribundls,

- anirregularity in the conduct of proceedings, iahg non-compliance with the
obligation to perform an act or give a decisiorhimithe statutory time-limit?

- an unlawful act or omission committed in the cowfsproceedings™

- a malfunctioning of justice or denial of justitté and

- aviolation of the right to a hearing within a remable timée??

65. Several high and supreme jurisdictions of nemdbates have expressly declared that a
violation of the reasonable time requirement asajiaed by Article 6 § 1 of the Convention is
to be treated as a “fault”, an “unlawful act”, adliunctioning of administration of justice”, a
“denial of justice”, or an “irregularity in the cduoct of proceedingsthat engages the
responsibility of the State and obliges it to reftzé ensuing damagdé’

66. As to the amount of pecuniary compensatiowtch a victim of the excessive length of
proceedings may be entitled, its determination gdiyeremains within the discretion of the
jurisdiction concerned. Taking into account the that when assessing the reasonableness of
the duration of proceedings in a case before thkencompetent authorities of the member
States generally refer to criteria applied by theur€ with respect to Article 6 81 of the
Convention, it might be assumed that this will dilsdhe case when they are called to determine
the amount of compensation. Yet, such assumptionotscertain® In fact, only a few
rapporteurs specifically declared that in deterngrthe amount of compensation, a competent

authority refers to/relies on criteria used by @it

67. In certain administrative proceedings, in ¢évent that a public authority fails to take a
decision within a prescribed time-limit, it shak lweemed to have made a decision to the
applicant’s favour®

68. Finally, the possibility for a party in judatiproceedings to bring a disciplinary action
against a dilatory authority is mentioned by a nambf States as a remedy in respect of
excessive delays in the proceediffys.

2. Remedies available for criminal proceedings

o7 Lithuania, Netherlands.

%8 Belgium.

9 The Czech Republic and Slovakia.

100 Netherlands, Poland, Portugal, Sweden.

101 France, Spain.

102 Croatia, Italy, Lithuania, Russian FederationjtSavland.

103 Belgium, Czech Republic, France, Portugal, Poland

104 ECtHR,Scordino v. ltaljudgment, cit.

108 Denmark, Lithuania and Slovakia.

106 Belgium, Italy, Sweden.

107 Bulgaria, Georgia, Hungary, Island, Italy, Latvlathuania, Russian Federation, Sweden, Serbia and

Montenegro, Slovenia and Ukraine.
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69. In most cases, the above-mentioned remedissrilbled for civil and administrative
proceedings are not exclusive of these jurisdistidsut may also be applicable in criminal
proceeding$® Therefore, general constitutional or legal acti@iming at the accelerating of
proceedings, the reparation of damages or disaigliaction against the judge may also derive
from an alleged breach of the reasonable lengtazfeedings in a criminal ca¥¥.

70. A characteristic of criminal proceedings iattlin general, the trial phase is preceded by an
investigative phase. Depending on the differentesys, the investigation might be entrusted to
a court or bod¥° other than the one which must decide on the mefrise case. In this sense,
some countries provide for specific preventive réie®which aim at speeding up investigative
or pre-trial proceedings by allowing for complaiatsequests for acceleration to be lodged with
the superior prosecuting or judicial authofity.

71. Measures taken in response to the above medti@quests range from a dismissal of the
application if the delays are justifiable, an irigetion into the causes of the alleged delays or a
request for follow-up reports, to the fixing ofimé-limit to conclude the investigative phase,
hierarchical instructions between Prosecutors dwety on how to handle the case, or the
adoption of disciplinary measures. Specific prewverntemedies related to the trial phase appear
to be less commott?

72. As to compensatory remedies, in criminal pedoggs there is a specific form of redress by
means of which the excessive delays incurred duhiegroceedings are taken into accoent,
officio or at the request of a party, in the assessmetiteobppropriate punishment. In some
countries this remedy has been incorporated irfisl&iont™® whereas in others it appears to
have been set out or developed through caséfaw.

108 Unless it results otherwise from the specificggcor nature of the concrete remedy, for examgestfect

of positive silence is exclusive to administragpreceedings.

109 Therefore the fact that specific information mefiiag criminal proceedings was only provided for 13

countries -Austria, Belgium, Bulgaria, Cyprus, Demky Estonia, Finland, Germany, Netherlands, Pattug
Sweden, Switzerland and the United Kingdom - dassimply that generic remedies are not applicablstich
cases.

110 For example investigative judges, prosecutiovices, police.

1L For example Belgium,(where the request can bgelddot only by the defendant but also by the Atgr

General), Bulgaria, Denmark, or Portugal (where ganyy can request that the proceedings beforihgecution
Services or those taking place in a court or beddrelge be expedited when the time-limits providedaw for any
procedural step are exceeded).

12 Only Denmark has referred to the possibility skiag the court dealing with the case to scheduleri

trial. Belgium expressly refers to the lack of sadegal speeding mechanism.

13 For example Belgium, (Article 21ter Preliminarild of the Criminal Procedure Code), Finland (Gniah

Code Chapter 6, Article 7), or Sweden (Chapter&8i@n 5 and Chapter 30 section 4 of the Penal Cackording
to the latter, “Courts in criminal cases shall baththeir choice of sanction and in their deterrtiora of the
appropriate punishment, take into account whethemaaturally long time has elapsed since the casian of the
offence”.

14 For example, the Estonian Supreme Court or then@® Constitutional Court. In the Netherlands, the

Supreme Court has developed general guidelinegifamal cases in this respect. In SwitzerlandRbderal Court
has determined the possible consequences of ahbiredlte reasonable length of proceedings in caminatters,
and specified that the judge must explicitly memtibe violation of this principle in his judgemeand state what
account was taken of it
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73. A remedy of this kind is always of a compeosacharacter, for its effects necessarily
derive from the acknowledgement that a delay h&ady occurred, even if in some countries
such effects can be anticipated by discontinuinggedings on the grounds of delays before the
case is brought to the court that decides on ititsi&

74. In the majority of cases, however, the Couit gonsider the issue of the length of
proceedings together with the decision on the melfita violation of the reasonable time
requirement is found to have occurred, the coust degide to give redress, (namely) by means
of:

- areduction or mitigation of the sentetiGe

- amere declaration of guilf

- an acquittdf'®

- adecision to stay a prosecution or discontinuegedings'®

75. Finally, this remedy of individual redress nadgo be applied in administrative proceedings,
where a punitive sanction is at stake so that #dmdgnition of an excessive duration of
proceedings may result in its mitigatiti.

V. The Strasbourg Court’s assessment of existing natial remedies

76. Since the requirement of Article 13 constiwta obligation of result, the Contracting States
have some discretion as teetmanner in which they provide the relie§uired:?* The Court,

respecting the margin of appreciation given to @@ntracting States, has refrained from
indicating a specific form or type of an “effectik@medy” with respect to an alleged violation of

15 For example Belgium, where this decision canalzert by the “Chambre du Conseil” or the “Chambre de

Mises en Accusation” before the investigate phasencluded and the case is passed on to the atighall take
a decision on the merits. Specific mention musiraele to the Statutory rules in England and Scotlahidh

impose time-limits on the institution of proceedingarticularly when individuals charged with crgvee held in
custody, and may lead to the barring of prosecutiothe discontinuance of proceedings. Notwithstamdheir

effectiveness, such rules seem more related tajubstion of statute of limitations and the expifyowerall or

specific procedural time-limits (for example, fentand on custody or commencement of the trial) thahe issue
of the reasonable length of proceedings. The samement applies to Switzerland, where the “violatairthe

“reasonable time” principle may give rise to thiease of the defendant when the time-limit for legdion has run
out”.

116 This appears to be the most common effect. SeexXample Denmark, Estonia, Finland, Germany,

Netherlands or the United Kingdom. Belgian law #ecwhat the reduction of sentence will consfstaopenalty
lower than the minimum set by the law will be impds

17 For example Belgium, Denmark (where penaltiesosed might be suspended), or Switzerland (where

exemption from punishment may be granted everititfendant is found guilty).

18 Case-law seems to favour a restrictive interpicgtan the sense that acquittal does not automibtic

derive from the acknowledgement of a delay in arahproceedings (see for example Estonia and Kihlan

19 These remedies are only used “in exceptionalstg@sitzerland, Germany). In the United Kingdonisit

usually necessary for the prosecutor to have befwilain causing the delay and, even then, tlagwill be stayed
only if the defendant can show that because ofi¢hey a fair trial will not be possible and thatwié therefore be
prejudiced. The trial would not be stayed if thfeets of unfairness could be dealt with in the seunf the trial.
Similarly, in Belgium to take this decision (whiskems to entail the impossibility to rule on thal @ction) the
delay must have affected the administration ofexvig or the defence rights.

120 For example Austria, the Netherlands

121 See for examplekaya v. Turkeyjudgment of 19/02/1998, ECHR 1998-I, §1@halal v. the UKcit.,
8§145.
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the right to a hearing within a reasonable timehds nevertheless assessed the remedies
available in the Contracting States in the lighttleé generally established “effectiveness”

criterial??

77. It should be noted that although States ofefr to particular types of domestic
remedies as being available for allegations ofetkeessive length of proceedings, according
to the Court’'s assessments a significant numbéhesde remedies can not be considered as
effective in practicé®

A. Acceleratory remedies

Austria

78. As mentioned previously, the Austrian legattesn provides for several options as regards
acceleratory remedies. In this respect the Coud thet the transfer of jurisdiction to the
superior authority in case of the delay of the cetapt authority to make a decision (as
provided for in Section 73 of the General Admirgistre Procedure Act) constitutes an effective
remedy to be used for the alleged breach of a meaé® time requirement with respect to
administrative proceeding$! although not in every cas&.

79. In Holzinger v. Austria the Court found thateguest for the superior court to impose an
appropriate time-limit for the competent courtake particular procedural steps (under Section

122 The present chapter does not include the Cowglevant case-law with respect to all member Stétes

order to provide a general overview of the effemtss of particular types of existing domestic tbes it merely
invokes several country examples with pertinensitiations of assessments made by the Courtitdt e noted
though that in certain cases, the effectivenesnpét only partial as the concerned remedies onbe used for
some types or categories of proceedings (for ex@noply criminal proceedings in case of Portugdl Spain), for
pending proceedings only (for example, in Croatid Roland), or only with respect to proceeding®taefower
courts (for example, in Austria, France and Italy).

123 Thus in BulgariaDjangozov v. Bulgaria, cit., Dimitrov v. Bulgari@3 September 2004 aithchevi v.

Bulgaria, cit. (concerning civil proceedings) at@manov and Yuseinov v. Bulgaiiadgment of 23/09/2004 and
Mitev v. Bulgaria judgment of 22/12/2004 (concerning criminal pemtiags); the Czech Republibpstal v. Czech
Republi¢ judgment of 25/05/20048artl v. the Czech Repuhliudgment of 22/06/2004, amdbne’ny v. the Czech
Republi¢ judgment of 26/10/2004 (concerning civil proceed), Hartman v. the Czech Republicit., and
Hradecky v. the Czech Republjpdgment of 5/10/2004; Finlandangasluoma v. Finland, cit., Eskelinen v.
Finland, cit. (concerning criminal proceedings), Greetalousi-Kotsovos v. Greecgudgment of 19/05/2004,
Nastos v. Greece, Theodoropoulos and Others v. dgrgedgment of 2/12/2004 (concerning administrative
proceedings), and al$tonti-Arvaniti v. Greecgjudgment of 10/04/2003; Hungary (Erdos v. Hungaecision of
3/05/2001, Timar v. Hungary, decision of 19/03/2@08 Simko v. Hungary, decision of 3/12/2002) dnel:Doran

v. Ireland, cit., O'Reilly and Others v. Irelappidgment of 29/06/2004 (concerning judicial reviproceedings);
the NetherlandsGdcer v. the Netherlandgudgment of 3/10/2002; Russian Federatidiarmacheva v. Russian
Federation, cit., Plaksin v. Russian Federation.,, &femanakova v. Russian Federatipugment of 23/09/2003
(concerning civil proceedings), ardyakhin v. Russian Federatipjudgment 30/11/2004 (concerning criminal
proceedings), SlovenBtukenda v. Sloveniano. 23032/02, 6 October 2005¢lBiger v. Sloveniadecision of
2/10/2001) and Ukraindlerit v. Ukraine judgment of 30/10/2004 (concerning criminal pestiags).

124 Egger v. Austrigdec.), no. 74159/01, 9 October 2003.
125 Kern v. Austriajudgement of 24/02/2005.
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91 of the Austrian Courts Act) can, in principlenstitute an effective and sufficient remedy
which has to be used in respect of complaints abeuength of court proceedintfs.

Portugal

80. A similar attitude is contained in the Coujtidgment in Tomé Mota v. Portugal with
respect to criminal proceedings. The Court heldl @inanterlocutory application by which the
Judicial Service Commission or the Attorney-Genesalequested to fix a time-limit for

taking a procedural measure which the competentt @yupublic prosecutor have failed to
take as envisaged in Articles 108 and 109 of theuBoese Code of Criminal Procedure
constitutes an effective remedy to be exhausteahlbgpplicant.

Poland

81. The Court considered a number of cases cancgtine effectiveness of the Polish Law
of 17 June 2004 (“the 2004 Act”, according to whiicthe superior court finds a violation of
Article 6 of the Convention, it instructs the lowewurt to take measures to accelerate the
proceedings and/or awards the complainant comgengatvhich Poland introduced as a
remedy for excessive length of proceedings casessponse to judgments of the ECHR. In
the leading decisions dflichalak v. Poland (dec.), no. 24549/03, 1 March 2005 and
Charzynski v. Polanddec.) no. 15212/03, 1 March 2005, the Court liedd applicants were
required to exhaust this remedy before bringingy iteesse to Strasbourg. This applied even to
applications registered with the Court before thiyeinto force of the 2004 Act given that it
explicitly allowed complaints to be lodged by thosbo had already brought a case to
Strasbourg, provided that the Court had not alreathpted a decision on the admissibility of
the case Charzynski88 20, 36 et seq.). The Court further stated that 2004 Act was
capable of preventing alleged violations of théatigp a hearing within a reasonable time and
of providing adequate redress for any violation tied already occurred (§ 39).

B. Remedies allowing for taking into account the egnes delays in the
assessment of punishment

Denmark

82. In Ohlen v. Denmark’ the Court found that the redress afforded at dtmésvel
(reduction of sentence) for the violation of thelagant’s right to trial within reasonable time
was adequate and sufficient.

Germany

83. The mechanism established in German casewhereby redress is given by taking the
breach of the reasonable time requirement intowadcahen determining the sentence, was
considered as being “capable of proving suitabt&dwever, the Court also noted that the
national jurisdiction must clearly acknowledge tlaaspecific measure of redress that has

126 Holzinger v. Austriano. 23459/94, 30.01.01, 8§ 24-25. On the same tia¢ Court held iiolzinger v.
Austria (No. 2) no. 28898/95, that this remedy was not effeatitiere there was already a substantial delay by the
time the legislation took effect.

127 Ohlen v. Denmark, judgement of 24/05/2005.
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been taken, is directly linked with the over-stegpof the “reasonable time” in the meaning
of Article 6 § 1 of the Conventioff®

Norway

84. The Court held that “the mitigation of a s&gton the ground of the excessive length of
proceedings does not in principle deprive the imllial concerned of his status as a victim
within the meaning of Article 34 of the Conventidowever this general rule is subject to
an exception when the national authorities haveaestedged in a sufficiently clear way the
failure to observe the reasonable time requireraadthave afforded redress by reducing the
sentence in an express and measurable matffiéfhus, the delay element being a direct
factor for making decision on mitigation of sententhe Court considered the remedy as
being effective.

C. Remedies aimed at pecuniary compensation

Portugal

85. In its decision in the case of Paulino Tomé&Bartugal:* the Court ruled that an action in
tort against the state for excessive length ofl gubceedings, based on Legislative Decree
48051 of 21 November 1967, could be said to canetdn effective remedy within the meaning
of Article 35 of the Convention only after the pohtion of the judgment Pires Nino in which
the administrative court held that the excessingtle of proceedings could constitute grounds
for the State responsibility.

France

86. The Court found, in Giummarra and others anEe, that national case law indicated the
existence of an adequate remedy in respect of @eaptivil proceedings. Thus Article L.781-1
of the Code of Judicial Organisation as interpratethe case-law was considered an effective
remedy for the purposes of Article 34.1, but oy those applications that were lodged with
the Court before 20 September 1999.

Italy

87. In its decision Di Cola and ors. V. ltaly, ¢dgon of 11 October 2001), the Court
considered that the remedy provided by “Pinto Aedis an effective remedy for the purposes
of Article 13 and 35.

88. More recently, the amount of damages awargdtid Italian courts has proven in some
cases to be inadequate and thus, the remedy hascbesidered ineffective (Scordino and
ors. (no. 1) v. Italy, (decision of 27 March 200Bis defect has been corrected by the Italian
Court of Cassation in a judgment of January 2084 aed by the Court in Di Sante c. Italie,

128 Eckle v. Germanyudgment of 15/07/1982, § 94.
129 Beck v. Norway, judgment of 26/09/2001.
130 Tomés v. Portugaho. 58698/00, decision of 27 March 2003,

131 Giummarra v. Francgudgment12/06/2000; Brodgexier-Micault v. Francgudgment of 21 October 2003

(with respect to administrative proceedings).



CDL(2006)028 - 24 -

no. 56079/00, decision of 24 June 2004. The Coad taken the view that this new
development in national law should have been wideipwn by 26 July 2004, which
becomes the key date for the exhaustion of domestiedies in future applications.

89. Firstly, the Grand Chamber has delivered nidgments against Italy concerning the
effectiveness of the Pinto Law which had been thioed in Italy to provide a remedy for
length of proceedings in cases where the ECHR wkely Ito find a violation of Article 6 § 1
of the Convention.132 The judgments (in particulas lead judgment of Scordino) outline
the principles which the Court will apply in assagshe effectiveness of domestic remedies.
In assessing whether a remedy was appropriate @ fidient, relevant factors included the
time taken to receive compensation once an awatdobean made; the amount awarded by
the domestic court as compensation as comparech#& the ECHR would have awarded;
whether the remedy allowed for original proceedirigsbe expedited or was simply
compensatory; and the nature of the proceduras ¢coghe applicant in bringing the domestic
proceedings. These factors when taken as wholetrpeaceedings under the Pinto law were
not entirely sufficient and therefore did not depripplicants of their victim status for the
purpose of bringing a case to Strasbourg.

90. The victim status of the applicants was basettipally on the manifestly unreasonable
nature of the amounts awarded by the Italian autesr(including sums as low as 8% of
what the ECHR would have awarded). In additionlirtteese cases, save f8cording the
Court found it unacceptable that the applicants Wwaided more than six months to receive
the compensation awarded by the national courts.

VI. The requirements of Article 13 of the Convention inrespect of unreasonably
lengthy proceedings under the case-law of the Eurepn Court of Human
Rights

91. In assessing the effectiveness of various dteneemedies in respect of the excessive
length of proceedings, the Strasbourg Court hdsoedéed a number of criteria and principles.
In particular, the Court has recently given certiplicit indications as to the characteristics
which an effective domestic remedy in length-ofgeedings cases should have. It did so “in so
far as the parties appear to link the issue ofimitatus to the more general question of
effectiveness of the remedy and seek guidelinesaftording the most effective domestic

remedies possible***

92. The Venice Commission welcomes the Court'sivgtiess to provide such explicit

indications. It recalls that, in its opinion on timeplementation of judgments of the European
Court of Human Rights, it had expressed the viewittwould be appropriate for the Court “to

address the question of whether and to what exiemtrete reparation is possible, prior to
examining whether and to what extent it is appsadprito award, instead or in addition, just
satisfaction.” And that “the Court would need teagindications as to what would constitute
adequate reparation in the type of case under denasgion, in order to express its view as to

132 ECtHR, Scordino v. Italy [GC], cit.; Giuseppina and Orestina Procaccini v. It4C] judgment of 29
March 2006 Ernestina Zullo v. ItalfyGC] judgment of 29 March 200&occhiarella vitaly judgment of 19 March
2006; Musci v. Italy[GC] judgment of 29 March 2006Apicella v. Italy [GC], judgment of 29 March 2006;
Giuseppe Mostacciuolo v. Italy (no. [3C] judgment of 29 March 200&iuseppe Mostacciuolo v. ltaly (no. 2)
[GC], judgment of 29 March 200Riccardi Pizzati v. ItalfyGC] judgment of 29 March 2006.

133 ECtHR,Scordino v. Italjudgment , cit., §182.
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whether such reparation would be possible, whatlynopart, under the applicable national
legislation.***

93. The following are the principles which can dexived to-date from the case-law of the
Strasbourg Court.

A. As regards the kind of remedy

94. As was previously underlined, in terms of @wurt’'s case-law, it is aobligation of result
that is required by Article 13. Even when nonehaf temedies available to an individual, taken
alone, would satisfy the requirements of Article 18 aggregate of remedigsrovided for
under domestic law may be considered as “effectivésrms of this articlé®®

95. The Court has indicated in the first placé ttee best solution [to the problem of excessive
length of proceedings] in absolute terms is indiiphy, as in many spheres, preventioi.

96. Where the judicial system of a State is daficin terms of ensuring compliance with the
reasonable time requirement, “a remedy designedpedite the proceedings in order to prevent
them from becoming excessively lengthy is the reffscctive solution. Such a remedy offers an
undeniable advantage over a remedy affording oalypensation, since it also prevents a
finding of successive violations in respect of saee set of proceedings and does not merely
repair the breach posteriorj as does a compensatory remedy [13].”

97. While stating expressly that such acceleraterpedy would be “the most effective
solution”, the Court has refrained from indicatthgt the provision of such a remedyasguired

by Article 13 of the Convention. This reluctancens doubt, motivated by the need to afford
the Contracting States a certain discretion asdomanner in which they provide individuals
with the relief required by Article 13 and confomm their Convention obligation under that

provision%®

98. The Court does, however, express a clearrprefe for an acceleratory remeulyer a mere
compensatory remedy, at least within legal syst@meh have proven unable to secure the right
to a trial within a reasonable time. In this resp&anay be taken that the Court’s position has
somewhat shifted from that previously expre&Satiat Article 13 offers an alternative between
a remedy which can be used to expedite a decisigdhebcourts dealing with the case, and a
remedy which can provide the litigant with adequeddress for delays that have already
occurred. The latter, in fact, only offer @nposterioriremedy and are unable to prevent
successive violations.

134 CDL-AD(2002)34, §§ 64-71.
135 See para. 9 above.

136 ECtHR Scordino v. Italjudgment , cit., §183.
137 ECtHR Scordino v. Italjudgment , cit., § 183.

138 ECtHR,Kaya v. Turkeyjudgment of 19/02/1998, ECHR 1998-I, §10#alal v. the UKcit., §145;Kudla
v. Poland cit. ,§ 154.

139 ECtHR,Kudla v. Polandcit. § 158;Mifsud v. Francedecision of 11/09/2002, Reports 2002-VIII, § 17,
Djangozov v. Bulgarigcit., § 47,Paulino Tomas v. PortugaDecision of 22/05/2003, Reports 2003-VIl, p. 9.
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99. The same preference for an acceleratory refmmaslypeen expressed by the United Nations
Human Rights Committee, which has stated thattafies of judicial proceedings must take
place without undue delay and that, to make thi#t effective, a procedure must be available to
ensure that this applies in all instances. Furtbezmaccording to the Committee, “the mere
possibility of obtaining compensation after, andiependently of, a trial that was unduly
prolonged does not constitute an effective remefy” the purposes of the International
Covenant on Political and Civil Right&’

100. Where “the proceedings have clearly alreasBnkexcessively long”, mere prevention
may not be adequaté® In this case, other compensatoeynedies may be appropriate.

101. Indeed, the Court indicates that a combinadibtwo types of remedyne designed to
expedite the proceedings and the other to affonchpemsation, may appear as the best
solution**?

102. A compensatory remedy may take the form_oénuml reparation of the damage
(pecuniary and non-pecuniary: see para. Belowgsedf

103. Other kinds of “compensatory” remedyay constitute an appropriate redress for the
violation of the reasonable time requirement andefiiective remedy” in the sense of Article
13. This is true, for example, for a discontinuaméethe prosecutiohi’> a mitigation of
sentencé?* exemption from paying legal cosfS, an acquittat’® the suspension of the
sentence, the low-fixing of a fine and the non-lepion of civil and political right§'’ (possibly
more than one form of redress being applied asdnge time). These measures must be taken in
an express and measurable manffer.

104. The quashing of a ruling on a proceduraleiggcluding the non respect of the relevant
time-limit) following complaints by the applicanbés not amount to an appropriate redress to
the extent that it is irrelevant for and incapatfieexpediting the proceedings or providing the
applicant with redress for the delays occuff&d.

140 See the UN Committee on Human Rights’ General @ent 13 (Article 14), § 10, 21 session 1984
(Compilation of General Comments and General Recemdiations Adopted by Human Rights Treaty Bodies, UN
Doc. HRI/GEN/1/Rev.1 at 14 (1994). This view wasftoned in its conclusions of 31 October 2002, ba t
application no. 864/199%\lfonso Ruiz Agudo v. Spa&§9.1.

141 ECtHR Scordino v. ltaljudgment , cit., § 185.
142 ECtHR Scordino v. ltaljudgment , cit., § 186.

143 ECtHR, Eckle v. Germanyjudgment of 15 July 1982, Series A no. 51, §§ B6afid 94; European
Commission on Human Right§onrad v. Germanydecision of 13/04/1988, D.R., 56, p. 268.; v. Germany
decision of 6/07/1983, D.R., 33, p.5.

1a4 ECtHR,Eckle v. Germanycit., § 66-67. See alsWan Laak v. Netherlandslecision of 31/03/1993, D.R.,
74 p. 156Hozee v. Netherlandgidgment of 22/05/1998, § 5Beck v. Norwayjudgment of 26 September 2001,
ECHR 404§ 27;0hlen v. Denmarjudgment of 24 February 2005, § 27.

145 ECtHR,Ohlen v. Denmarjudgment, § 28.

146 Eur. Commission on Human RighBsrn v. Denmark, repodf 16/02/1993, § 21.
147 ECtHR,Morby v. Luxembourdec.), 13 November 2003.

148 ECtHR,Scordino v. Italjudgment, cit., § 186.

149 ECtHR,Kuzin v. Russian Federatigndgment of 9 June 2005, § 45.
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105. The favourable outcome of the proceedingsual sannot be considered to constitute
adequate redress for their length.

106. A _disciplinary action against the dilatordgie may amount to an effective remedy against
the length of the proceedings in terms of Articdeot the Convention only if it has a “direct and
immediate consequence for the proceedings whicle lgaxen rise to the complaint”. This
entails that the disciplinary action must presesttain specific features. There must be an
obligation for the supervisory organ to take uprtrater with the dilatory judge, if a complaint
is lodged. The applicant must be a party to thegmwdings. The effect of any decision taken
must not merely concern the personal position@fésponsible judgg?

107. Whatever form of redress, it must be couphgth the acknowledgement of the
occurred violationIndeed, the national jurisdiction must clearlkramvledge that a specific

measure has been taken with the aim of repairiagter-stepping of the “reasonable time”
in the meaning of Article 6 § 1 of the Conventidh.

108. Such acknowledgement is an indispensablegthmot a sufficient>® component of
any effective remedy set up under Articles 6 andfltBe Conventiod>*

109. In conclusion, according to the StrasbourgrC&tates have to:

- organise their legal system so as to prevent unmeste procedural delays from
taking place;

- if excessive delays occur, acknowledge the viatatad Article 6 of the
Convention and provide adequate redress;

- when their legal system is deficient in terms @fsanableness of the length of
proceedings, provide an acceleratory remedy;

- if they chose not to do this, and also in caseswvexeessive delays have indeed
already taken place, provide a compensatory remiedyhe form of either
financial compensation or other forms such as atitipm of sentence and
discontinuance of the prosecution.

B. As regards the legal basis for the remedy

110. Article 13 does not require the provisioraapecificremedy in respect of the excessive
length of proceedingS’ a general constitutional or legal action, suclarmsction to establish
non-contractual liability on the part of the Statgy be sufficient. Such action, however, must
be effective both in law and in practice (see bejoavas. ..) .

150 ECtHR, Kuzin v. Russian Federatigndgment, cit. § 45 mutatis mutandigur. Comm. H.R.Byrn v.

Denmark decision of 1 July 1992, DR 74, p. 5.

151 ECtHR,Kormacheva v. Russjadgment of 29 January 2004, § 62.
152 ECtHR,Eckle v. Germanyit., § 94 Beck v. Norwayrit., § 27.

153 ECtHR,Eckle v. Germanycit., § 70:0hlen v. Denmaricit., § 30.

154 ECtHR,Ohlen v. Denmatkcit., § 27;Eckle v. Germanjudgment of 15 July 1982, Series A no. 51, § 66;
Beck v. Norwayudgment 26 June 2001, § X3raaskov Jensen v. Denmddec.), no. 48470/99, ECHR 2001-X
and Normann v. Denmark (dec.), no. 44704/98, 14 2001 Morby v. Luxembourfdec.), cit..

155 ECtHR,A.M. Paulino Tomas v. Portugalecision of 22 May 200Broca and Texier-Micault v. France

judgment of 21 October 2003, § 18.
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111. In the absence of a specific legal basis,atf@lability of a remedy and its scope of
application must be clearly set out and confirmedcamplemented by the practice of the
competent organs and/or through appropriate cas&xla

112. Whatever measure may be ordered by a cometiority, a domestic remedy in respect
of unreasonable delays will conform to the requerta of the Convention only when it has
acquired a sufficient legal certainiy, theory and in practice, to enable an applitantse it at

the date on which an application is lodged withGlosirt*®’

113. If the remedy is set up through legislatiomwill acquire “a sufficient level of certainty” on
the date of entry into force, independently of thestence of any case-law confirming its
applicability, provided that the wording of the dgext in question is clear and indicates that it
is specifically designed to address the issue @fetkcessive length of proceedings before the
domestic authoritieS® Mere doubts as to the effective functioning ofesvly created statutory
remedy does not dispense the applicant from haeicmurse to it>°

114. If the effectiveness of a general remedy speet of claims of unreasonable duration of
proceedings is acquired or proved after its emtity force through a specific case-law, a certain
time after the judgment concerned may be nece$sdoye the sufficient level of certainty is
acquired. Such length of time may vafy.

115. In respect of a remedy consisting in progdinancial compensation for the excessive
length of proceedings, the basis for the Statalslity to pay damages and how such damages
would be calculated or the level of damages whizhiccbe expected must be clégr.

156 See, for example, ECtHBpc v. Croatigudgment of 9 May 2003, § 94.

157 See, among many others, tAeimmarra and Others v. Frangadgment €it.), where the Court has held

that having regard to the developments in the zagethe possibility to request reparation of daesagesulting
from breach of the reasonable time requirementamasffective remedy for the purposes of Article B4fhly for
those applications that are lodged with the Cowfiobe 20 September 19¢8mphasis added)The reference to the
date on which the application was lodged is subjecexceptions which may be justified by the pattc
circumstances of each case (B=eimann v. Francgudgment of 22/05/2001, Reports 2001-V, §47) bemwa
specific remedy was clearly designed to addietey, alia, the problem of the unreasonable delay of procgedas
was the case in Croatia, Italy and Slovakia (s#egxtampleGiacometti and Others v. Itglgecision of 8/11/2001,
Reports 2001/XIINogolica v. Croatiadecision of 5/09/2002 arkhdrasik v. Slovakiecit.).

158 ECtHR,Slavicek v. Croatiadec., 4 July 2002.

159 ECtHR, Krasuski v. Poland judgment of 14 June52@071.

160 The Strasbourg Court held that six morithd been sufficient for the first judgment of thherieh Conseil

d’Etat holding the State responsible for a breatkhe reasonable time requirement to become legaiain
(ECtHR, Broca and Texier-Micault v. Frangeit.); six monthsvere equally sufficient for a judgment of theilal
Court of Cassation bringing the fixing of the lewélreparation for breach of the reasonable tinggiirement into
line with European case-law to become known togémeeral public (ECtHR, Scordino v. ltaly judgmertit,, §
147). An action to establish non-contractual ligpibn the part of the State in Portugal acquiredhe view of the
Strasbourg Court, a sufficient degree of legalageiy one yeaafter the judgment of the Supreme Administrative
Court accepting for the first time that the Stadald be held liable under Article 6 of the Conventfor the length

of judicial proceedings, was rendered (ECtIRRulino Tomas v. Portugatit.).

161 ECtHR,Doran v. Ireland cit. §§ 65-66.
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C. As regards the characteristics of the remedialqooe

116. A remedy in respect of the excessive lend@tjudicial proceedings must be effective,
sufficient and accessibté”

117. A national “complaint about delays” must et merely theoretical: there must exist
sufficient case-law proving that the applicatiom cactually result in the acceleration of a
procedure or in adequate redr&ss

118. In the absence of specific case-law, a remealy be considered “effective” when the
wording of the legislation in question clearly ioalies that it is specifically designed to address
the issue of the excessive length of proceedinfyséthe domestic authoritiés:

119. The possibility to apply to a higher authofdr speeding-up proceedings (imposing an
appropriate time-limit for the taking of necessprgcedural steps or putting forward a hearing)
will not be considered effective in the absenca specific procedure, when the result of such
application depends on tlkscretionof the authority concerned and where the applisanot
given the right to compel the State to exercisslservisory powert>

120. The efficiency and sufficiency requirementsagnn particular that the duration of the
remedial proceduraeeds to be reasonably short, and indeed wouldreetspecial attention”
on the part of the competent authorities in ordeavoid infringements of Article 6 in this
respect (this provision would apply to the remegialcedure}®® An unreasonable duration of
the remedial procedure may amount to a disprop@t@hurdle to the effective exercise by an
applicant of his or her right to individual applice within the meaning of Article 34 of the
Convention and exempt an individual from the oli@ato exhaust it®’

121. The duration of the phase of enforcementeoisibns on the reasonable time requirement
is crucial : the payment of the awarded compensatiost be made within six months from the
date when the relevant domestic decision becomésmceablet®® Indeed, in order to be

162 ECtHR,Paulino Tomas v. Portugatit. ; see als@elinger v. Slovenjaecision of 2/10/2001.
163

37-39.
164

ECtHR,Doran v. Ireland cit. ; Timar v. Hungarydecision of 19 March 2002jorvat v. Croatia cit., 88

ECtHR, Slavicek v. Croatiacit., p.3. For the argumet contraria seeOhlen v. Denmarkdecision of
6/03/2003, where the Court considered thia¢ «vording of the invoked sections of the Act da¢provide lucidity
as to speculation on the effectiveness of sucltonan a case like the present one. 8.

165 ECtHRDjangozov v. Bulgariadecision of 8 October 200#orvat v. Croatia cit., 8 47;Hartman v. the

Czech Republigudgment of 10 July 2003, § 82; Nuvoli v. ltalggment of 16 May 2002, § 35.
166 ECtHR,Paulino Tomas v. Portugatit.; Gouveia da Siva Torrado v. Portugaec.), 22 May 2003.

167 ECtHR, Vaney v. Francgudgment of 30 November 2004, p. 9 (the remediatedure had lasted more
than ten years. A number of applications directgalrest Italy and raising the issue of the unredsienduration of
the remedial procedure under the Pinto law have beelared inadmissible: ECtHR¢cordino v. Italjjudgment,
cit., § 208 (four monthsPelli v. Italy, dec., 13 November 2003 (eighteen mont@gtaldo v. Italy dec., 3 June
2004 (two years and five months including the esdorent phase)fomaselli v. Italydec., 18 March 2004 (one
year and four months).

168 ECtHR, Scordino v. ltalycit., § 198. The Court underlined that under Riirto law such decisions are

immediately enforceable. In a series of Italiaresathe Court found the duration of the phase foireement of the
decisions finding a breach of the reasonable tengirement to be unacceptable and considered was foy the
Strasbourg Court to be unacceptable; this factarpled with the excessive legal fees and the iicgerfit level of
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effective, a compensatory remedy must be accompayiadequate budgetary provisemthat
effect can be given to decisions of the courts pgdeal awarding compensation within six
months of their being deposited with the registoy from the date when they become
enforceable}®®

122. With regard to the concern to have a remé@dyding compensation that complies with
the reasonable-time requirement, it may well beé tha procedural ruleare not exactly the
same as for ordinary applications for damages. fibri each State to determine, on the basis of
the rules applicable in its judicial system, whigtocedure will best meet the compulsory
criterion of “effectiveness”, provided that the gedure conforms to the principles of fairness
guaranteed by Article 6 of the Conventidh.

123. Special_rules concerning legal coftarticularly fixed expenses such as the fees of
registration of judicial decisions) in the remegiebcedure (lower than in ordinary proceedings)
would be appropriate in order to avoid that exeessiosts may constitute an unreasonable
restriction on the right to lodge such claitfi.

124. Reparation refers to both pecuniary and rempary damageThe existence and
guantum of the pecuniary damagye to be determined by the domestic courts. Aghionon-
pecuniary damage, there is a strong but rebut@édemption that it will be occasioned by
excessively lengthy proceedings It may however lo@nmal or even non existent. domestic
courts have to provide sufficient reasons to psneh a casE?

125. The sufficiency of the action may dependhanlével of compensatioithe determination
of non-pecuniary damage for excessive length afgedings “must be done in a legally defined
framework since reference has to be made to theusis\@warded, in similar cases, by the

Strasbourg Court. Some divergence is permissiliteinreason™’

126. A compensation granted that is lower thanatmeunt usually awarded for comparable
delays by the Court itself may nevertheless beidered “adequate” in the light of the specific
circumstances of the case, the standard of livintpe State concerned, the promptness of the
finding and award by the national court as welthas promptness of the payment within the

compensation, led the Court to consider that tteess afforded in domestic law was insufficient Hedapplicants
had not lost their victim status (ECtHRpcchiarella v. Italyjudgment, cit., 8§ 99-100 (seven months plus more
than three years to obtain enforcemeRicardi Pizzatv. Italy judgment, cit., 8§ 98-99 (fourteen months plus 22
months to obtain enforcement)Musci v. ltaly judgment, cit, 88 100-101 (eight months plus 23otgain
enforcement)Giuseppe Mustacciuolo v. Itaipo. 1) judgment, cit., 88 98-99 (eight months glfisen to obtain
enforcement);Procaccini v. ltalyjudgment, cit., 8§ 97-98 (eight months plus mdrantthree years to obtain
compensation)Zullo Ernestina v. Italyjudgment, cit., 88 101-102 (seven months plus 2tk to obtain
enforcementApicella v. Italyjudgment, cit., 88 97-98 (seven months plus elévaybtain enforcementiziuseppe
Mustacciuolo v. Ital{no. 2) judgment, cit., 88§ 97-98 (nine months ftusteen months to obtain enforcement).

169 ECtHR,Scordino v. ltaljudgment, cit., § 209.
170 ECtHR,Scordino v. ltaljudgment, cit., § 200.

e ECtHR, Scordino v. ltalyjudgment, cit., § 201. The Court pointed out tmatPoland applicants are

reimbursed the court fee payable on lodging a caimipif their complaint is considered justified sgharzyiski v.
Poland(dec.), no. 15212/03, to be published in ECHR 2005

172 ECtHR,Scordino v. Italjjudgment, cit., § 204.
173 ECtHR,Scordino v. Italjjudgment, cit. § 146Dhlen v. Denmarjudgment of 24 February 20088 30-31.
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national legal systeri* A lower level of compensation awarded by a Stateich has
introduced a number of remedies, one of which sgied to expedite proceedings and one to
afford compensations acceptable, provided that it is not unreasonahbt that the relevant
decisions are consonant with the legal traditiod #me standard of living in the country
concerned, are speedy, reasoned and executeduieklyd >

127. The remedy must be available both for prdogedhat have already ended and for those
that are still pending’®

VII. The Venice Commission’s assessment of the effectiess of domestic remedies
in respect of excessive length of proceedings

128. The Venice Commission would underline infiret place that, while it is conscious that
the Strasbourg Court does not demand this, it dersithat the existence of a specific remedy
contained in a piece of legislation would help Gounf Europe member States address the
issue of providing an effective remedy to the esiweslength of proceedings in the most
effective and comprehensive manner.

A. As concerns the kind of remedy

129. The Venice Commission has previously expcesiseview that, in general, in case of
breach of one of the fundamental rights, concrefmanation is preferable to the award of
pecuniary compensatidh’

130. In the case of excessive length of procesdimgparation is certainly necessary, essential
even, if the proceedings have ended or if theysallepending but a breach of the reasonable
time requirement has occurread, relation to that breachHowever, the right to proceedings
within a reasonable time is, by its very naturepatinuousone, as much as its violation is; it
develops with the development of the proceedingm#ielves: undue delays can occur at all
times until the proceedings are over: new breaohesticle 6 of the Convention are always
possible as long as the proceedings are pending.

131. Preventing and putting an end to undue detatfeerefore of the utmost importance, and
continues to be essential even after the past gdotgs have clearly already been excessively
long.

132. The Commission is thus of the view thataddition to— and not as an alternative to -
compensatory remedies for breaches of the reasorimbé requirement which may have
already occurred, each State-party to the Eurofeanention on Human Rights should provide
acceleratory remedies.

1ra ECtHR,Bako v. Slovakiadecision of 15 March 2005.

s ECtHR,Scordino v. ltaljudgment, cit. § 208Dubjakova v. Slovakjalecision of 10 October 2004.
176

17.
177

ECtHR,Soc v. Croatigudgment of 9 August 2003, § 9aulino Tomasdec. cit.;Mifsud v. Francecit , §

See Venice Commission’s Opinion on the implentemtaof judgments of the European Court of Human
Rights, CDL-AD(2002)034, § 64.
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133. CEPEJ is of the same view, when stating “th& mechanisms which are limited to
compensation are too weak and do not adequatete ithe States to modify their operational
process and provide only one elemarosterioriin the event of violation proven instead of
trying to find a solution for the fundamental prerl of excessive delay&

134. The Committee of Ministers shows a clearguesfce for acceleratory remedtés.

135. The Court itself, while leaving the choice vie#n compensatory and acceleratory
remedies, expresses its preference for the lattbiraleed seems to encourage States to adopt
them, by granting certain “privileges”, for examfilg according that lower damages may be
awarded by those States which have introduced fabeu of remedies, one of which is
designed to expedite proceedings and one to afforgpensation” (see para. 126 above).

136. The Venice Commission wishes in additionrtdexline as follows. Acceleratory remedies
in the form of a request to take the so far delapedcedural step are to be seep@ventive

not compensatory. They do not amount testitutio in integrum when an undue delay has
taken place, the possibility of putting an end @ohsdelay does not represent a reparation in
kind. The individual's entitlement to not sufferifigpm such excessive delay derives from
Article 6 8§ 1 as such, not from the finding of @dorh of that provision. If an undue delay has
taken place, as long as the proceedings are atitlipg arestitutio in integrumwill be possible

in the following forms:

If the proceedings are pending : if they are crahitby way of mitigation of
sentence or similar (see para. 74); if they arg, eiministrative or criminal, by way of
fast-tracking the casélhis means that the threshold of reasonablene$® iremainder
of the proceedings will be reduced, the case velldealt with more quickly than an
ordinary one: in this manner, the undue delay Ww#&l caught up (of course not
arithmetically) and the global length of the pratiags will be “reasonable” within the
meaning of Article 6 § 1.

If the proceedings are terminated, the only pd#silvill of course be pecuniary
reparation.

137. The Venice Commission also underlines that Skasbourg Court has stressed the
importance of the rules relating to the subsidiaptinciple so that individuals are not

systematically forced to refer to the Court in Si@urg complaints that could otherwise, and in
the Court’'s opinion more appropriately, have beddressed in the first place within the

national legal system.

138. The Commission notes that individuals who giam about the excessive length of still
pending proceedings before the Strasbourg Cousirobtot only pecuniary reparation in
application of Article 41 of the Convention, bus@lthe acceleration of pending proceedings as
a “natural” individual measure urged by the Comeaitbf Ministers within the framework of the
supervisory procedure. It follows that by going $trasbourg, an individual obtains, if
applicable, both kinds of redress, compensatoryaandleratory.

178 CEPEJ(2004)19rev2, A new objective for Judicigt&ms: the processing of each case within an aptim
and foreseeable timeframe, available at www.cdedpgj, p. 3.

179 See M. Lobov, CDL(2006)035, p. 7.
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139. It follows that in cases where the natioeghl system does not provide for acceleratory
remedies (which is the case for most domestic lsgalems), the individual would not be
afforded an equivalent redress before his own aitit® to that which he could obtain in
Strasbourg: the subsidiarity principle would beidefht. Under these circumstances, the
individual could even argue not to have lost h&ust of victim even after obtaining (mere)
pecuniary compensation in a domestic procedurecanttl challenge his need to exhaust the
domestic remedy in question.

140. In conclusion, the Venice Commission considkeat, in order to comply fully with the
requirements of Article 13 of the Convention inat&n to the reasonable time requirement in
Article 6 81 of the Convention, Council of Europember States should provide compensatory
remedies for any breach of the reasonable timdresgant which may have occurred together
with acceleratory remedies designed to prevent(famher) undue delays from taking place at
any moment until the proceedings are terminated.

B. As concerns the features of the proceedings

141. Itis essential for any remedy in respe@xaissive length of proceedings to be conducted
in the swiftest possible manner.

142. Compensatory procedures should follow simeglifules, possibly not be subject to three
levels of jurisdiction, and should be governed tioigtstime-limits.

143. Normally, the quantification of the damagdgeast the moral one, should be made by the
same authority which rules on the existence ofotatron of Article 6 8 1 by reference to the
criteria developed by the Strasbourg Court. In aaiseomplex determination of pecuniary
damage, it should instead be possible to refedéutsion to more competent bodies: but the
duration of the relevant procedure should be clyefmonitored (and it might even be
appropriate to prioritise this kind of cases). Ight be appropriate to allow for the choice, to be
made by the individual, between ordinary proceeslioiydetermination of pecuniary damage,
possibly with three levels of jurisdiction, and abridged, simplified but clearly fast-tracked
procedure, with only a limited possibility of appea

144. The decisions awarding damages should bedimaitety enforceable, and provision should
be made for their enforcement within a maximum iaf months (which entails adequate
budgetary provisions).

145. Legal costs in the remedial proceeding shbeldkept to a minimum, and indeed be
charged on the State, at least when the applicatisnccessful. No fixed expenses should be
imposed in this kind of procedures.

146. Exemption from legal costs could indeed le® s a compensatory remg@udyich is done

in certain member States, such as Denmark), whahidypresent the advantage of providing
the applicant with a tangible, prompt, often siigaifit form of pecuniary measure which would
not necessitate to issue proceedings. The matighatf state budget would be affected by this
exemption will of course deserve consideratiomattational level.
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As concerns the specific remedies

1. Civil and administrative proceedings

a. Ingeneral

147. The acceleratory remedies applicable to and administrative proceedings are: measures
designed to put an end to the undue delay (suokgagsts to hold a hearing, obtain an expert’s
report, issue another necessary order or takiragiwwhich the concerned authority had failed to
take), a disciplinary action against the dilatargige by means of a complaint to a supervisory
authority (in the limited sense explained abouag, possibility for a higher court to establish a
time limit for the dilatory judge to deliver a st or/and give instructions to the dilatory judge
(this measures might be joined by the decisiom@ftigher court to transfer the case to another
judge).

148. The available compensatory remedies are:divgacompensation for the damages that
occur as a result of lengthy proceedings (this dgnean either be the only one, or it can be
coupled with the abovementioned remedies that all@vspeeding up of the proceedings in
guestion), and the possibility of fast-tracking tlase (see para. 135 above).

149. In civil proceedings, private parties oft@vd different, even opposite interests, including
as far as the length of these proceedings is coedelhe public interest however cannot be but
a fair solution of the litigation, within a reastt@time frame (the fact that a party of a specific
civil procedure has the interest of delaying thal tand acts to this purpose is generally
considered, in many national legislations, as agaforal abuse, if certain limits are crossed).

150. Regarding administrative proceedings, ilesucthat the public interest is both to ensure
prompt and efficient decision making, and to enabtividuals who apply to administrative
authorities or to administrative courts to receigg and equitable treatment. Further to the
measures described above, the efficiency of tharestnative proceedings could be improved
by the preventive measure of providing the silentedure, within a prescribed time limit, for
certain administrative acts (such as authorizatibosnces etc) to be issued or renewed (if a
public authority fails to take a decision in theguribed time limit, it shall be deemed to have
made a decision in favour of the applicant). Howethee interests of third parties will have to
be given due consideration.

b. Compensatory remedies

151. As concerns reparation of damages, the seqgithe questionnaire show that the grounds
for obtaining damages vary from the heavy workloadhe courts, the malfunctioning or the
denial of justice, the fault of a judge or of amstlauthority or a violation of the right to a
hearing within a reasonable time.

152. The Venice Commission, in the light of theeskaw of the Strasbourg Court, considers
that it would be appropriate to award damages erotijective ground of the “unreasonable”
length of the procedure, without referring to paeeddault or malfunctioning and without taking
into consideration practical circumstances sucla dseavy workload, changes in personnel
etcetera. It is of evidence that in appreciating ¢ixcessive character of the length the three
criteria established by the ECtHR are to be takitg consideration, namely the complexity of
the case, the behaviour of the applicant and thduzi of the authorities, including the court. A
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subsequent regress action could be introducek ifault of an authority is under question. But
for the scope of the remedy, it should be basesbgattive responsibility of the State.

153. It is very important that the amount of peagncompensation for the victim be adequate
and sufficient, that is to be awarded in conformifth the European Court of Human Rights’

case-law on the matter and by taking into accdumtspecific circumstances (the standard of
living) in the respective State, and not be leftht® total discretion of a jurisdiction. Otherwise,

an inaccurate amount of the damages would not thavsignificance of a true reparation of the
violation.

154. As regards disciplinary proceedingsly to a certain extent may they be considersshha
“remedy” as regards undue delays. This measurel ti@dome closer to a preventive remedy if
the disciplinary action may be initiated pendinggaredings and lead to the “removal” of the
dilatory judge. As the Court has pointed out, thesasure may only be regarded as effective if it
has a direct impact on the proceedings at issug8above). Otherwise, it has a long-term,
preventive, general educational effect.

155. It would however, on the other hand, raigseigbue of judicial independence as well as the
possibility that it could be abused by parties he proceedings as well as by the judicial
hierarchy..

156. In any case, when speaking in general of dbimpensatory remedy it seems we are
referring only to judges, whereas the cause ofydelay reside in any other professional that
participate in criminal (or other) proceedingssiiould be made sure that responsibility can
reach all of them (ie. prosecutors, police, clegkperts, etc).

157. In this respect, considering the private neatf the civil procedure, the remedies for
excessive length should be adapted in consequeocexample, if the length of proceedings is
due to the dilatory manoeuvres of one party (lefsamctioned by the judge), the other(s)
party(ies) should be entitled to ask for the messdescribed above. On the other hand, if the
length of proceedings is due to the lack of dilgeefrom the part of the applicant, the domestic
legislation should provide the possibility for thedge to suspend the procedure and even
pronounce it obsolete. This is, beside a sanctorthfe lack of diligence, also a method for
assuring the defendant that a procedure oncedstaiftenot continuesine die

c. Preventive remedies

158. Preventive remedies should be availableaat e those case in which the Strasbourg
Court imposes a special diligence on the partegtithorities (see para. 23 above)

159. The Commission wishes to draw attention éoGhecklist of indicators for the analysis of
lengths of proceedings in the justice system, peepay CEPE3®°

160. Indicator FIVE (Means to promptly diagnosdage and mitigate their consequences)
reads, inter alia, as follows:

8http://www.coe.int/t/e/legal_affairs/legal_coopésatoperation_of_justice/efficiency _of_justice/dawents/12%
202005%20REV%20CEPEJ%20check%20indicators%20lis20. pdf.
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While monitoring the duration of proceedings, theligial system needs to have
established mechanisms for prompt identificationerfessive duration (delays) and
should instantly alarm responsible persons andcesfiwith a view to remedying the
situation and preventing further dysfunctions.

Clear responsibility for prevention and suppressibdelays

7. Can responsibility for the identification andoadance of undue delays be clearly
determined ?

a. Is there a person or office that is in chargenobnitoring the regular course of
particular proceedings and locating delays withiew to reducing them, irrespective of
the stage of the proceedings (first instance, a)pea

b. Does a responsible person or office have a tlutyeport to the court, authority or
office undue delays? Can the responsible persam $#ps to resolve current delays or
prevent future ones and speed up the proceedigs appropriate measures available
against the responsible person if steps are noedaklen or results achieved?

c. Is there an office being responsible for appiaterlength of judicial proceedings at the
national level? Has it authority to take action weelays have been observed? (...)

161. In the Commission’s view, it would be higldppropriate not only to provide for the
monitoring structure suggested by CEPEJ, buttalsegard it as a means of preventing undue
delays within the meaning of Articles 35 and 1®hefConvention

162. The powers, scope of action and right ofatie of the monitoring body should be
coordinated with the relevant domestic rules onalneady existing measures for accelerating
the proceedings.

163. A duty should be imposed on the monitorings@e or office to monitor and promptly
intervene ex officio.

164. In addition, the possibility to seek the imémtion of such monitoring authority should be
given to parties to proceedings through their lawybae consequence of the failure by a party,
through no fault of its own, to have recourse tshibuld entail the forfeiture of the right to
reparation for the undue delay which may have oeduwsis a consequence of such failure.

2. Criminal proceedings

a. Ingeneral

165. The replies to the questionnaire indicate, th#h few exceptions, almost all existing
remedies areompensatoryafter the breach of reasonable time has happened)

166. The Commission recalls that procedural dekgguire special relevance in criminal
proceedings, because these proceedings affectibdsiclual rights (together with the right to a
fair trial, other requirements linked to the rigbt defence and to personal freedom can be
violated). Compensatory remedies, capable of apgraily a posteriorj do not appear fully
satisfactory, and preventive remedies should beldped.
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167. This can only be achieved if countries ate &bcollect information about their systems
so that they can identify where delays occur and éfficient the existing remedies are as to
their prevention or redress. At the same timedhg/ér of the defendant should be vigilant from
the very beginning to challenge unnecessary dekays,should be given the possibilities to
effectively do so.

b. Compensatory remedies specific to criminal procegsi

168. As regards the possibility to adopt the deci®f discontinuing the case before it is
brought before the court that is called to decidetlee meritsthis solution has the obvious
advantage of anticipating the effects without teechof going through the trial and waiting for a
decision on the merits of the case, so it is memnomical”. In fact, a general suggestion for
compensatory remedies could be the possibility thayy be granted in proceedings less
complicated than ordinary proceedings, indepenfilent the cause in which delays occurs and
to the decision on the merits.

169. However, due to the seriousness (substactiakacter) of the effects and the public and

other interests which are at stake in criminal pealings, it can also be argued that such a
decision should be taken cautiously, after a prbparing and by means of a motivated decision
on the merits.

170. A balanced approach could be to welcomeherohe hand, that countries provide for a
remedy that can anticipate these effects to the-thl” phase of the proceedings but at the
same time considering (as it happens now) thétatlsl be reserved only for very exceptional
cases. In this sense “anticipating” the procedughtpose a problem of legal basis in countries
that follow the legality principle (mandatory praséon) in which a specific legal basis would

have to be provided to allow for the discontinuaniceroceedings before the final ruling.

171. Initself, the principle of taking into acedhe delays in the assessment of the punishment
(see para. 72 above) must receive a positive assat@as an appropriate form of redress in
criminal proceedings, in particular as regards mhmégation of the sentence and a mere
declaration of guilt.

172. ltis true that these forms of redress manyradict other exigencies of justice, and notably
they may cause a lack of “substantive justice”, miedelay in the justice system makes it
impossible to punish the offender or to punish hinthe level that is common for the crime
concerned, or they may lead to an outcome of cahproceedings on the basis of procedural
reasons, and not on the basis of the gravity ofalleged crime. On the other hand, the
inadmissibility of the prosecution or the acquittay be seen as the consequence of the expiry
of a special statutory time limit.

173. Taking into consideration that the purpodesriminal law and the ultimate aim of the
punishment are retribution and justice from thenpaif view of society, (re-)education and
atonement on the part of the perpetrator, andfaetiisn for the victim(s), the perspectives of a
meaningful fulfilment of each of these purposes @nas after a considerable lapse of time have
to be weighted against the public interest of adad speedy trial and the interest of the person
concerned not to be subjected to a long period rmfediainty about the outcome of the
prosecution instituted against him alone and nohexe application of the private justice
principle “eye for an eye”, these remedies appeaurate as the social scope of the punishment
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can no longer be achieved and the society is rgetonterested in punishing a crime committed
a long time ago. Only the retributive scope of pheishment can be reached by continuing the
criminal procedure.

174. As regards more specifically the acquittal #me discontinuance of proceedings, they
present other problems and once again raise the toegset up real preventive methods that
avoid these extreme solutions. They should in @$g de applied in exceptional cases as they
may raise issues in connection with the possibdftgeclaring civil responsibility “ex-delicto”

(in countries that have this system) to which Belgiseems to refer. This might imply in the
best of cases that the victim would not be ablgebcompensation at least in the criminal
proceeding and would have to initiate an independil proceeding. In the worse of cases,
this could even imply that the victim will not gty compensation at all because the offender
has been found “not guilty” or the existence of ¢thene has not been determined as there has
not been a decision on the merits.

175. The motivation used by the judge when asgpdsepunishment against the length of the
proceedings is of great importance. The decisiost imdlicate if and to what extent the defence
rights or the establishment of the truth were afig@dy the length of the proceedings. The link
between the assessment of the punishment and éaehbof the reasonable time requirement
must equally be made explicit. It would also se@prapriate to indicate what sentence would
have been applied in the absence of “compensatioa’to the excessive length.

c. General compensatory remedies also applicable tmnined
proceedings

176. As regards reparation of damag@@scuniary or non-pecuniary) that occur as a resul
lengthy proceedings, it may constitute some, athomdirect, motivation for the reasonable
time requirement to be observed in criminal ca3é® effectiveness of this remedy in this
respect also depends on whose budget is charged.

177. In some countries, reparation of damagesaapp® be only possible in case of
discontinuance or acquittal, and it seems that tsoare usually reluctant to provide it
cumulatively even when it is formally possible (d¢K). This could be unfair for it is also
possible that a defendant who would have been #edun any case, in addition suffers from
delayed proceedings to have his case solved. Toequral situation of a defendant in criminal
proceedings pending a decision on his case is iefipésensitive” and might have for example
repercussions in social/professional life. In cateundue delays it seems important that
compensatory remedies include pecuniary redresthesfe possible consequences. Another
general suggestion is to simplify the procedurétiye and decide upon these claims as they
derive from the previous acknowledgement of undalayd

178. The possibility of introducing a claim for mages pending the allegedly lengthy

proceedings may raise concerns as to the effetttegpressure exercised in this way upon the
prosecutor or judge, thus possibly leading to rendeof a decision too quickly and, as a

consequence, to a superficial solution of the case.

d. Preventive remedies

179. Very few countries appear to have remedisattow to speed up proceedings before an
unreasonable delay actually occurs. In countriegctwhave acceleratory systems that are
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applicable to both civil and criminal proceedinggsvould have to be clarified whether the
investigative phase is covered. In other wordsglacating criminal proceedings must imply the
possibility of accelerating not only the hearingral itself but also the investigative or preatri
phase. Undue delays may happen in both. The prioggsechust allow to obtain a remedy from
the authority (ie. judge or prosecutor) that isialty dealing with the proceedings, as criminal
proceedings sometimes go through different staggsldferent authorities.

180. For example, the interlocutory system deedriby Portugal (see paras. .. above) seems
very effective: it can be addressed both to thegqmators or to the judges depending on where
the case is; it sets up a simple procedure, witb-timits to decide and the explicit possibility of
adopting acceleratory measures. It can be initiayeainy party in the proceedings and from the
moment a legal time-limit has been exceeded. Buvhisilast characteristic was not formulated
in such a rigorous way (it is not really a requiestnof reasonable time of proceedings), it
would suffice for a similar mechanism to be efiiti€ it could allow to raise the alarm about a
stalling in the proceedings that could become tifiplsle and to take measures therein. It
appears important that legitimacy to lodge suchptamts would be as wide as possible and not
only reduced to the defendant, but also to theipublprivate prosecutor and the civil parties,
who also have a legitimate interest.

181. In this sense it could also be appropriatgite Public Prosecutors the possibility or the
obligation to be informed of pending proceedingg tre powers to either request (for example
a compulsory request towards the investigativegudgclose proceedings if the prosecutor has
sufficient elements to bring charges) or take acagdry measures, and inversely the same could
be applied to judges when the case is in the hahte prosecutors (for example for bringing
charges), so that both institutions could in a s@as$ as watchdogs on the length of proceedings.
It could be useful to provide certain time-limithea which an obligation to inform of the
progress of the proceedings could arise. It coldd ae useful if the possibility to adopt
management measures related to the handling cadeewas specifically provided.

182. Finally almost no information has been preslidn remedies to accelerate proceedings as
regards the trial phase. These could include tlssipdity to ask for the conclusion of the
investigative phase and/or the setting of a datehe hearing, and powers to speed up this
scheduling in specific cases (dangers of undueydsasidering the time it took to close
investigations, defendant held in custody, etc).céOragain the question of expediting
proceedings depends on all the participants inptbeeedings and therefore, to the appropriate
extent, remedies should be applicable to all. kamgple in the phase of the hearing additional
research could be made into: if the judge can talecive or preventive measures such as
setting time-limits for experts to provide theiput, if fines or disciplinary sanctions are
applicable if lawyers, experts or witnesses doapgear before the court when so requested; if
the possibility of suspending the hearing is a gdmeile or an exception, if it is possible to
celebrate it partially with those who attendedgtmnmons instead of suspending the trial, etc.



TABLE 11

THE COUNCIL AN A A TYPES OF
OF EUROPE'S | ACCELERATORY | DISCIPLINARY | COMPENSATORY | DAMAGES
MEMBER REMEDY ACTION REMEDY 2 AWARDED
STATES AGAINST THE
DILATORY
AUTHORITY

ALBANIA

ANDORRA Vv

ARMENIA

AUSTRIA v v Material
and non-
material
damage

AZERBAIJAN

BELGIUM Vv Vv Material
and non-
material
damage

BOSNIA & v v v Non-

HERZEGOVINA material
damage

BULGARIA Vv Vv

CROATIA Vv Vv Material
and non-
material
damage

CYPRUS Vv Vv Material
damage

CZECH v v Material

REPUBLIC damage

DENMARK Vv v Material
and non-
material
damage

ESTONIA Vv Vv

FINLAND Vv Vv

FRANCE Vv Material
and non-
material
damage

GEORGIA Vv

1

2

The remedies given in the present table canreltbeused for one particular type of proceedings (f
example only for administrative proceedings in Bitpor for all of them.

Including compensation in kind (for example natign of sentence) or pecuniary compensation.
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GERMANY

GREECE

HUNGARY

ICELAND

IRELAND

ITALY Material
and non-
material
damage

LATVIA

LITHUANIA Material
and non-
material
damage

LUXEMBOURG

MALTA Material
and non-
material
damage

MONACO

NETHERLANDS Material
and non-
material
damage

NORWAY

POLAND Material
and non-
material
damage

PORTUGAL Material
and non-
material
damage

ROMANIA

RUSSIAN Material

FEDERATION and non-
material
damage

SAN MARINO

SERBIA AND Material

MONTENEGRO and non-
material
damage

SLOVAKIA Material
and non-
material
damage

SLOVENIA Material
and non-
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material
damage

SPAIN Material
and non-
material
damage

SWEDEN v Material
damage

SWITZERLAND Material
damage

“THE FORMER v

YUSGOSLAV

REPUBLIC OF

MACEDONIA

TURKEY

UKRAINE v

UNITED Material

KINGDOM and non-
material

damage




TABLE 2

THE COUNCIL OF
EUROPE'S
MEMBER STATES

A SPECIFIC REMEDY *

A GENERIC REMEDY *

ALBANIA

An application to the Constitutional
Court complaining of a breach of the
right to a fair trial.

ANDORRA

A party can address to the Superior Counci
Justice in case of the delay in proceedings
request taking of necessary measures.
Superior Council of Justice can ask the jud
and magistrates to speed up the proceedin
question.

&f constitutional complaint (amparo
abefore the Constitutional Tribunal.
The
ges
Js in

ARMENIA

AUSTRIA

Section 91 of the Courts Act

If a court is dilatory in taking any procedural
step, such as announcing or holding a hearir
obtaining an expert's report, or preparing a
decision, any party may submit a request to
court for the superior court to impose an
appropriate time-limit for the taking of the
particular procedural step.

Subject to any contrary provision in the
administrative regulations, the authorities mu
give a decision on applications by parties ...
and appeals without unnecessary delay, ang
the latest six months after the application or
appeal has been lodged.

Section 73 of the General Administrative,
Procedure Act

If the decision is not served on the party with
this time-limit, jurisdiction will be transferred
to the competent superior authority upon the
party’s written request (Devolutionsantrag).
This request has to be refused by the compg
superior authority if the delay was not cause
by preponderant fault of the authority

As far as th@dministrative criminal
proceedingsare concerned, there is no
opportunity to expedite the proceedings, but
regard must be had in determining the
sentence, on whether the duration of the

The parties concerned are free
address the Constitutional Court
after the domestic remedies have
ndeen exhausted. The Constitutional
Court must then examine whether
thise authority has complied with its
duty arising from Article 6 § 1 of the
Convention.

st

at

in

tent
d

proceedings in issue can be regarded as

1

A specific action related to the breach of thasomable time requiremetior example: a request to

accelerate the proceedings in question, an aciainst a State for damage caused by non-compliaitbethe
obligation to give a decision without delay, ari@tiimed at mitigation of sentence in criminalqaedings).

2

tort against the State).

A general action (for example: an action for bheaf a constitutional/conventional right, a cadtion for
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reasonable in the light of the specific
circumstances of the case.

A complaint against the excessive length of
proceedings can be lodged by a party in the
proceedings.

AZERBAIJAN

BELGIUM

Une sanction est prévue farticle 21ter du
Titre préliminaire du Code de procédure
pénale lorsque le juge du fond constate
dépassement du délai raisonnable.

La sanction du dépassement

raisonnable prend la forme dune simpleexte

déclaration de culpabilitt ou du pronon

d'une peine inférieure a la peine minimaleonstitue, dans l'ordre interne, u

prévue par la loi;
Si l'affaire est a l'instruction

I'article 136 du_ Code d’instruction

criminelle prévoit que lorsque l'instruction

n'est pas cléturée aprés une année, l'inc
ou la partie civile peut saisir la chambre ¢
mises en accusation (c'est-a-dire
juridiction d’instruction d’appel, qui a un tré
large pouvoir de contréle de l'instruction) p
simple requéte; la chambre des mises
accusation peut alors demander des rapy
sur I'état d'avancement des affaires

prendre connaissance des dossiers; elle
enjoindre au juge d’instruction d’accélérer
procédure, voire lui fixer un délai de clotu
de son instruction; elle peut aussi délégue
de ses membres pour poursuivre l'instruct
en lieu et place du juge d'instruction.

larticle 136bis du Code d'instructio
criminelle, dans le méme souci de contenir
instructions dans des délais raisonnables,
obligation au procureur du Roi de faire rapp
au procureur général de toutes les affaires
l'instruction n'est pas cléturée dans I'année
premier réquisitoire (c’est-a-dire de la sais
du juge d'instruction). S'il I'estime nécessa
pour le bon déroulement de linstruction,
donc pour l'accélération de la procédure,
exemple, procureur général peut saisir
chambre des mises en accusation qui, a
avoir éventuellement entendu le rapport
juge d'instruction, a alors les mémes pouv(
que dans le cadre de l'article 136 évoqué
dessus.

Pour ce qui concerne encore une affaire fai
I'objet d’'une instruction, il faut relever que
chambre du conseil - juridiction d'instructig
de premiére instance— lorsqu’elle est appel

du deélehomme et du droit subjectif que ¢

La violation du délai raisonnab

upette responsabilité est déduite de
méconnaissance de larticle 6 de
Convention européenne des droits

consacre au
cfsticiable;

profit d
cette méconnaissan

faute au sens dearticle 1382 du
Code civil obligeant I'Etat a réparg
le préjudice qui en est résulté.

Ipé
es
la
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ar
en
orts
et
peut
la
re
un
on

n
les
fait

ort

dont
du
ne
re
et
par
la
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du
irs
ci-

sant
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engage la responsabilité de I'Etat;
> la
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=

décider du sort d’une instruction cléturée pal

rle
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juge d'instruction, peut, dés ce stade, const
le dépassement du délai raisonnable
ordonner le non-lieu ou déclarer les poursu
irrecevables. La chambre des mises

accusation peut mettre fin aux poursuites a

moment pour le méme motif, fat-elle saisi

d'un probleme de procédure en co
d’instruction.

ater
et
tes
en
fout
e
urs

D

BOSNIA AND
HERZEGOVINA

A complaint on the basis of Article 6 § 1 of t
Convention can be
Constitutional Court.

It could, where the proceedings have not en
yet, order that the competent court comp
the proceedings by certain date or with

further delay (normally within six months), and

it could order a monetary compensation
non-pecuniary damage.

If a delay occurred due to a misconduct g
judge, hel/she could be subjected to
disciplinary procedure.

ne

lodged before the

ded
ete
DUt

for

f a
a

BULGARIA

Article 217a of the Code of Civil Procedure
introduced in 1999, provides that:

“1. Each party may lodge a complaint ab
delays at every stage of the case, inclug
after oral argument, when the examination
the case, the delivery of judgement or
transmitting of an appeal against a judgmern
unduly delayed.

2. The complaint about delays shall be lod
directly with the higher court, no copies sh
be served on the other party, and no State
shall be due. The lodging of a complaint ab
delays shall not be limited by time

Dut
ing
of
he
tis

jed
all
fee
put

3. The chairperson of the court with which the

complaint has been lodged shall request
case file and shall immediately examine

the
he

complaint in private. His instructions as to the

acts to be performed by the court shall

be

mandatory. His order shall not be subject to

appeal and shall be sent immediately toge
with the case file to the court against which
complaint has been filed.

4. In case he determines that there has
[undue delay], the chairperson of the hig
court may make a proposal to the disciplin

ther
the

been
ner

ary

panel of the Supreme Judicial Council for the

taking of disciplinary action.”

There also exists the possibility to expedite
criminal proceedings through a complaint

the
to

various levels of the prosecution authorities.
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CROATIA

Section 63 of the 2002 Constitutional Act o
the Constitutional Court. The latter provide
that :

“(1) The Constitutional Court shall examing a
constitutional complaint even before all legal
remedies have been exhausted in cases when a

competent court has not decided within
reasonable time a claim concerning
applicant’s rights and obligations or a crimir
charge against him ...

(2) If the constitutional complaint ... und
paragraph 1 of this Section is accepted,
Constitutional Court shall determine a tim
limit within which a competent court shg
decide the case on the merits...

(3) In a decision under paragraph 2 of this

Article, the Constitutional Court shall fi
appropriate compensation for the applican
respect of the violation found concerning

constitutional rights ... The compensation shall

be paid from the State budget within a term
three months from the date when the p3
lodged a request for its payment”.

a
he
al

er
the
e_

X
in
his

of
arty

CYPRUS

In criminal cases the accused may raise the
issue that his constitutional right for a trial
within a reasonable time has been violated g
that he should be acquitted.

If a judgement has been reserved for more {
6 months then an interested party can appl
the Supreme Court seeking a remedy. ]
Supreme Court in examining such
application can:

- order the retrial of the case by
different court

- make an order for the issue
Judgement within a time limit

- issue any other necessary order.

nd

han
y to
The

of

THE CZECH
REPUBLIC

Section 5 8 1 of the Law no. 335/1991 g

nLaw _no. 182/1993 on_ the

courts and judges provides that : “judges
are required to rule impartially and fairly
and without delay”. By virtue of Section 6 §
1 it is possible to lodge complaints with t
organs of the judicial system (such

presidents of courts, or the Ministry of Justi
concerning the way courts have condug
judicial proceedings, whether these conc
delays, inappropriate behaviour on the par
persons invested with judicial functions

interference with the proper conduct of co
proceedings.

Law No. 192/2003 introduced a new Articlg

Constitutional Court

Section 82(3) provides that when

the Constitutional Court upholds a
heonstitutional appeal it must either
aset aside the impugned decision by
cgjublic authority or, where the
tédfringement of a right guaranteed
ehy the Constitution is the result of

ah interference other than a
odecision, forbid the authority
udoncerned to continue to infringe th

right and order it to re-establish the

status quo if that is possible.

174a to the Law No. 6/2002 on tribunals and
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judges (in force since 01/07/2004ccording

to which a party who considers that
proceedings have lasted too long may ask for a

deadline for taking a procedural action.

Law no. 82/1998 on State liability for
damage caused in the exercise of publ
authority by an irregularity in a decision or
the conduct of proceedinggin force since 15

May 1998) in its Section 13 provides that the

State is liable for damage caused by

irregularity in the conduct of proceedings,
including non-compliance with the obligation
to perform an act or give a decision within the

statutory time-limit

(o)

DENMARK In civil as well as criminal casest is the court| In  criminal __cases that are
dealing with the concrete case that decides pudiacontinued before the case |is
complaint  concerning the length pbrought before the courts, |a
proceedings. If a violation of ECHR article 6|/isompensation claim can be lodged
found, the result may for instance p&vith the Regional Publi¢
compensation or reduction of the sentence. | Prosecutor/the Director of Publjc

Prosecutions. The compensation
In criminal cases where the case has not yetlaim is considered undesection
been brought before the courts, the persopn1i618h of the Administration of
question may lodge a complaint with thdustice Act which in practice alsq
Regional Prosecutor. The Regional Publicovers compensation on the basig
Prosecutors generally supervise the work of|tttee length of proceedings.
Chief Constables and may — on the basis pf a
complaint or otherwise — give instructions |to
the Chief Constables, including instructions
concerning the handling of a specific case.
In pending court proceedings, any party to the
case may — at any point during the proceedings,
ask the court dealing with the case to schedule
the case for trial.

ESTONIA Delays by the administrative authoritiés
administrative proceedingsmay be appealed
to the courts, whereas the court is able to ofder
specific performance and, if damage has been
caused due to the delay, damages to the pefson.

FINLAND It is possible to submit a complaint either to the
Ombudsman or to the Chancellor of Justice.

These authorities can raise a criminal or

disciplinary case against those they deem

responsible for the delay.

The mitigation of sentence is possible.

FRANCE Article L. 781-1 of the Code of

Judicial Organisation:
“The State shall be under an
obligation to compensate for damage
caused by a malfunctioning of the
system of justice. This liability shall
be incurred only in respect of gross
negligence or a denial of justice”.

GEORGIA The law of Georgia “On disciplinary

proceedings and disciplinary liability of

judges of the courts of general jurisdiction
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of Georgia” provides for the liability of 3
judge. In particular one ground for liability of]
judge is “unreasonable delay of considerat
of a case...”.

a
jon

GERMANY

Reduction or mitigation of sentence is possik

Iérticle 93 The Federal
Constitutional Court, jurisdiction:

The Federal Constitutional Cou
shall rule:

4a. on constitutional complain
which may be filed by anybod
claiming that one of their bas
rights or one of their rights undg
paragraph (4) of Article 20 or und
Article 33, 38, 101, 103 or 104 h
been violated by public authority;

(s

er
er
nS

GREECE

HUNGARY

According to Article 349 of the
Civil Code, the official liability of
the State administration may |
established only if the releva
ordinary remedies have beg
exhausted or have not been fou
adequate to redress the damag
Unless otherwise specified, th
provision also covers the liabilit
for damage caused by the courts
the prosecution authorities.

Furthermore, according t&. 114
of the Code of Civil Procedure a
party may complain of thg
irregularity of proceedings at ar
time during the proceeding
Minutes shall be taken of any or
complaint to that effect. If the cou
fails to take such a complaint in
account, the grounds for su
failure shall be given immediatel
or, at the latest, in the fing
decision.

he
nt
BN

nd

ge.
is

or

ICELAND

IRELAND




he

or
rty
5e.
of

- 49 - CDL(2006)028
ITALY In 2001, the so-called “Pinto  Law
introduced a specific domestic legal remedy
with respect to the excessive length |of
proceedings allowing applicants to obtain a
relief in the form of financial compensation
before the Court of Appeal.
A complaint can be lodged by anyope
sustaining pecuniary or non-pecuniary damage
as a result of a violation of ECHR.
If a claim is grounded, a decision shall |be
communicated to State Council at the Court of
Audit to enable him to start an investigatipn
into liability, and to the authorities responsilhle
for deciding whether to institute disciplinaly
proceedings against the civil servants involved.
LATVIA
LITHUANIA In the pending proceedings, the remedy| Mational legal dispositions
respect of excessive delays in the proceedingancerning theompensation of the
is the question of internal administration in thdamage which was caused by th
courts. In 2002, the Council of the Courts|ainlawful actions of the investigators
the Republic of Lithuania adopted théhe procurator, the judge and t
Requlation on administration in the courts | court. They are provided in tig@&vil
according to which the chairmen of the courtSode of the Republic of Lithuania
are monitoring the administrative activities |ofArticle 6.272) and the specidlaw
the judges, which includes the measure§ ¢ém the Compensation of the
ensure the transparent and operative proces®ainage Made by  Unlawful
the investigation of the cases; checking of thictions of the State Authorities.
cases of unjustifiably long judicial
proceedings; the investigation of the
complaints concerning the actions of the judges
which are not related to the administration| of
justice etc.
Therefore it is possible, that the chairman| of
the court, in responding to the justified
complaint concerning the actions or omissjon
of the judge, instructs the judge to speed up the
judicial proceedings or initiates the disciplinary
action against the judge.
LUXEMBOURG A State liability action undehe
Law on State responsibility.
MALTA The issue of whether judicial
proceedings are excessively long
not has to be raised by the pa
alleging it by means of a Court cas
This can also be made in the form
constitutional complaint.
MONACO
NETHERLANDS In criminal cases, and in administrative There is the general remedy of a

cases where a punitive sanction is at issue

civil action against the State for

recognition by the court that the reasonable-
time requirement has been violated, may res
in a mitigation of the penalty or of the punitivi
sanction.

tort.
ult

a}

-
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NORWAY

In criminal caseswhere there have been
excessive delays in the judicial proceedings,
the courts shall acknowledge that such delay
have taken place. In addition, the courts shal
reduce the sentence.

S
I

POLAND

Act of 17 June 2004 on a complaint agains

t Article 417 of the Civil Code

violation of the party’s right to have a case
examined without undue delay in judicial
proceedingsestablished a specific remedy
respect of excessive delays in judicial (civil g
criminal) as well as administrative (only befa
administrative courts) proceedings allowi
speeding-up lengthy proceedings.

If the superior court finds a violation of Artic
6 of the Convention, it instructs the lower co
to take measures to accelerate the proceec
and/or awards the complaint compensation.

provides for a liability of the State
for damage caused by public
iruthority.
nd
re

ng

e
urt
lings

PORTUGAL

the Criminal Procedure Code (of 1 January

Avrticle 22 of the Constitution :

1988)

Article 108

“1. When the time-limits provided for by la
for any step in the proceedings are excee
the public prosecutor, the accused, the pri
prosecutor gssistentepr the civil parties may

make an application for an order to expeditaused by such performance, whi

the proceedings.

2. That application shall be considered
(@) the Attorney-General, when

proceedings are in the hands of the Attorne:

General's Department; (b) the Judic

Service Commission, when the proceeding®

are taking place in a court or before a judg

3. No judge who has intervened in t

proceedings in any capacity may participa

in the decision.”
Article 109

“/...I 3. The Attorney-General shall make 3
decision within five days.

/... 5. The decision shall be taken without
any other formalities. It may take the form of
(a) a dismissal of the application as unfound
or because the delays complained of are
justified; (b) a request for further
information...; (c) an order for an investigatio
to be carried out within fifteen days into the
delays complained of...; (d) a proposal to
implement or cease to implement disciplinar
measures or measures to manage, organise
rationalise the methods required by the
situation.

the

shall be jointly and severally liabl
win civil law with the members o
délokir agencies, their officials or the
adgents for actions or omissions
the performance of their duties,

result in violations of rights
freedoms or safeguards or
W_rejudice to another party.”

efurthermore, Legislative Decree

4po. 48051governs the State’s nor
hgntractual civil liability. Pursuan
5 to its Article 2 § 1, “The State and
other public bodies shall be liable
h ird parties in civil law for such
reaches of their rights or of leg
provisions designed to protect tf
interests of such parties as ¢
caused by unlawful acts committe
with negligence dqulpa) by their
agencies or officials in the
performance of their duties or as
consequence thereof.”

1%
o

or

“The State and other public bodi¢
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RUSSIAN Articles 12.1 and 14 of the Law “On the| Article 1070 § 1 of the Civil Code
FEDERATION status of judges in the Russian Federation] provides for liability of the State for
and Article 15 of the Law “On the judicial | damages caused by its agents acti
system in the Russian Federation’set forth| in their official capacity.
that a judge can be removed from office for
disciplinary offences by a decision of the
Supreme Judicial Qualifications Board and
qualifications boards of regional courts. Under
Article 22 of the Law “On the organs of the
judicial community” the qualifications boards
can receive information on a disciplinary
offence committed by a judge from presidents
of courts and organs of the judicial community,
state bodies, public officials and citizens. The
disciplinary offence means, in particular,| a
judge’s activity or inactivity resulting i
excessive length of criminal proceedings and
violation of human rights and undermining the
authority of the judicial power or disgrace
honour and dignity of a judge.
SAN MARINO An ordinary action for damages ma
be brought before the civil judge on
the ground of breach of the
reasonable time requirement
SERBIA AND A central monitoring body has been establishésh the basis of the combing
MONTENEGRO by the recent amendmente_the Law on | provisions of thed.aw on Contracts
Judges This Oversight Board is comprised jofnd __Torts, and the specidl
five justices of the Supreme Court, and has|tpeovisions of the Law on the
authority to inspect any case, pending | @ourts and the Law on Judges
concluded before any court, and can instijutgy party to an unreasonably long
disciplinary proceedings against a judge wtjadicial proceeding can sue the State
has not performed his or her duties inl i@ a civil action for material angd
conscientious and competent manner, and|caoral damages caused by the
recommend the judge to be dismissed frommproper actions of a state organ,|i
office. Any party can file a complaint to thethis case a court.
Oversight Board, or to the president of the
court which is deciding on the particular case.
The Board does not have the power to award
damages. The complaint to the Oversight
Board is specifically designed to be used [for
speeding up pending cases.

SLOVAKIA According to the Section 250t of the Code af In accordance witlrticle 4c of the

Civil Procedure, a person or legal entity ma
lodge a complaint before the court agai
inactivity of a public administration authorit)
When the complaint is considered justified,
court has the power to impose a time-li
within  which the public administrativ
authority is obliged to take a decision.

Law _No. 514/2003 on_State liability for
damage caused in_the exercise of publi
authority (in force since 1 July 2004) in its
Article 9 provides that the State is liable f
damage caused by an incorrect act, includ
non-compliance with the obligation t
perform an act or give a decision within t
statutory time-limit.
suffered loss on account of such

A person who N&Sgecide on complaints lodged b

yComplaints Act of 1998 a person
nsan lodge a complaint allegingter
y.alia, the violation of their rights or

nibf an action of a public authority ¢
b jts failure to act. The complaint will

public authority itself.

Dr
ifyticle 127 of the Constitution (as

bamended in 2001) provides:

1. The Constitutional Court shal

ARatural or legal persons alleging

irregularity is entitled to compensation

Df

hegally protected interests as a result

be examined by the head of the
public authority concerned or by the
hierarchically superior authority If
~directed against the head of the

y
a
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real and moral damages.

international treaties ratified by th
Slovak Republic unless t
protection of such
freedoms falls within the jurisdictio
of a different court.

2. When the Constitutional Cou

shall deliver a decision stating tha

measure or by means of oth
interference. It shall quash such
decision, measure or oth
interference. When the violatig
found is the result of a failure to a
the Constitutional Court may ord
[the authority] which violated th
rights or freedoms in question
take the necessary action. At t
same time the Constitutional Coy
may return the case to the autho
concerned for further proceeding
order the authority concerned
abstain from violating fundament
rights and freedoms ... or, whe
appropriate, order those wh
violated the rights or freedoms s
out in paragraph 1 to restore t
situation existing prior to th
violation.

Constitutional Court may grar
adequate financial satisfaction to {
person whose rights under paragrg
1 were violated"...

SLOVENIA

A person alleging the violation of this right ¢
lodge a complaint with the Administratiy
Court against lengthy proceedings in pend
cases. Undehrticle 62 of the Administrative

aThe party can lodge a constitutior
eappeal with the Constitutional Coy
inghder Section 51 8§ 1 of the

Constitutional Court Act.

Dispute Act, the injured party may reques
besides the abolishment of the infringemen
his or her constitutional right, also tt
compensation for damage inflicted.

t

of
ne

SPAIN

The Constitutional Court Act provides in

Article 121 of the Constitution

Section 44(1)(c)

“1. An amparoappeal in respect of a violatig
of rights and guarantees capable
constitutional protection ... does not lie unle
... the violation in question has been forma
alleged in the proceedings in question as s
as possible after it has occurred...”

provides that: “Losses incurred ag
result of judicial errors or
rmmalfunctioning of the administratio
aff justice shall be compensated
2dhe State.

Iiccording to Section 292 of the
odudicature Act:

“1. Anyone who incurs a loss as
result of a judicial error or
malfunctioning of the judicia

violation of their fundamental rights
or freedoms or of human rights and
fundamental freedoms enshrined|i

e
e
rights and
n

finds that a complaint is justified, |
person’s rights or freedoms set out i

paragraph 1 were violated as a result
of a final decision, by a particular

3. In its decision on a complaint the

ot
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system shall be compensated by

the
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State, other than in cases foice
majeure in accordance with th
provisions of this Part.

Section 293(2)

“In the event of a judicial error or a
malfunctioning of the judicia
system, the complainant shall subinit
his claim for compensation to the
Ministry of Justice.
The claim shall be examined In
accordance with the provisions
governing the State’'s financial
liability. An appeal shall lie to the
administrative courts against the
decision of the Ministry of Justice.
The right to compensation shall
lapse one year after it could first
have been exercised.”

(1]

SWEDEN

In criminal proceedings,an unreasonabl
length may cause the sentence imposed t
more lenient. Thuszhapter 29 section 5 and
chapter 30 section 4 of the Penal Cod

provide that courts in criminal cases shall, b
in its choice of sanction and in i
determination of the appropriate punishme
take into account whether an unnaturally Ig
time has elapsed since the commission of
offence.

ePursuant tachapter 3 section 2 of
pthe 1972 Tort Liability Act the
State shall be held liable to pay
ecompensation for personal injury,
otbss of or damage to property and
isfinancial loss where such loss, injury
my damage has been caused by a
ngrongful act or omission done in the
theurse of, or in connection with, the
exercise of public authority ip
carrying out functions for th
performance of which the State |is
responsible..

D

A public official who intentionally
or through carelessness disregards
the duties of his office, e.g. hy
omitting to render a decision in|a
matter that is pending before him,
may be held criminally of
administratively responsible and
subjected to criminal or disciplinary
sanctions(chapter 20 section 1 of
the Penal Code and section 14 of
the Public Employment Ac.

SWITZERLAND

At canton level most codes ofriminal

procedure explicitly provide for the competentsection 2 of the 1972 Tort Liability

authorities to conduct proceedings within

reasonable time. The violation of this principleay compensation for

may give rise to: “due consideration in t
fixing of the sentence; release of the defend
when the time-limit for legal action has r
out; exemption from punishment
defendant is found guilty; termination of t
proceedings (as amltima ratio in extreme
cases).

if thea wrongful act or omission done jn

Furthermore, pursuant hapter 3

Act the State shall be held liable [to
personal
hajury, loss of or damage to property
aahd financial loss where such loss,
unnjury or damage has been caused by

nghe course of, or in connection with
the exercise of public authority in
carrying out functions for the
performance of which the State |is
responsible.

“THE FORMER
YUSGOSLAV
REPUBLIC OF

There is an administrative remedy within the
competences of the Ministry of Justice in the

area of judicial administration. According

fo

Article 77 of the Law on the Courts the
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MACEDONIA”

Ministry of Justice is competent to review t
complaints of the citizens concerning the w
of the courts especially those related to de
in the court proceedings. The complaint
lodged in writing, by the party in th
proceeding. Upon the complaint the Minis
of Justice in written correspondence with

court obtains information regarding the case

(especially about the reasons for the delay
to whom is the delay attributable) and infor
the complainant about its findings again
writing. The Ministry of Justice cannot ord
the court to undertake certain measures
speeding-up the procedure in a particular ¢
If the Ministry of Justice finds that the delay
the procedure is a result of unprofessional
unethical conduct of the judge sitting in t
case, the Ministry can inform the Judic
Council of the Republic of Macedonia a
propose dismissal of the judge.
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TURKEY

UKRAINE

In accordance witlArticles 6 and 31 of the

Article 55 § 1 ofthe Constitution

Law on_ Status of Judges a disciplinary
proceeding can be instituted against the ju
who has not performed his or her duties
compliance with the

of the legislation in force or omission th
caused substantive consequences.

Constitution — andState
legislation concerning observation of timegovernment bodies, officials and
limits while administrating justice. A judge carofficers”.
also be held responsible for deliberate violation

of Ukraine guarantees to everyone
dibe right to challenge before a court
idecisions, actions or omissions |of
authorities, local self

atA citizen has a right of access to| a
court if he or she considers that his
or her rights have been violated by
actions or omissions of a State
authority, a legal entity or officials
acting in an official capacity.
Among entities whose actions or
omissions may be challenged before
the competent court listed in the fist
paragraph of this provision are the
bodies of State executive power and
their officials”.

UNITED
KINGDOM

In the exercise of their inherent jurisdiction, t
criminal courts may stay a prosecution wher

there has been an unreasonable lapse of timeeffect to Article 6(1) ECHR and take

h&nder the HRA, all courts and
e tribunals must where possible give

account of the jurisprudence of the
ECtHR. If a court or tribunal fails tp
give effect to the ECHR when |t
could have done so, this will be|a
ground of appeal to a higher court|or
tribunal.




