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LEGAL ASPECTS REGARDING THE POSSIBLE CONSEQUENCES OF
GRANTING THE STATUS OF PERSONS BELONGING TO NATIONA L
MINORITIES TO NON-CITIZENS

l. General remarks
A. Origins of the legal debate

1. The present paper proposes an analysis ovéedhEconsequences of granting the status
of person belonging to national minorities to indiials who are not citizens of the State in
which this status is granted. In this case, thenat legislation concerning the protection of
minorities, as well as the relevant internationadtiuments in this field would apply to
persons that are regarded as aliens from the pbinéw of general international law.

2. The origin of this legal debate can be idesdifin some special cases such as those in the
Baltic States or in certain successor States ofdorYugoslavia, where the legal status of an
important number of persons is not (yet) clarif@dsettled. Thus, the existence of certain
restrictive conditions for granting citizenship $yme successor States generated a significant
number of individuals not having/deprived by thezeinship of the State on whose territory
they reside, but enjoying a specific ethnic, liragigi, religious and cultural identity.

3. It would be worth noting, in this context, tltencerns expressed by the Advisory
Committee of the Framework Convention for the Ruite of National Minoritiel
concerning the fact that Estonia restricted theeustdnding of the term “national minorities”
to “citizens” residing on the territory of EstorfiaThese concerns were, nevertheless,
determined by the fact that the citizenship requést “does not appear suited on the existing
situation in Estonia, where a substantial propartaf persons belonging to national
minorities are persons who arrived in Estonia pigothe re-establishment of independence in
1991 and who do not at present have the citizenshifstonia.® At the same time, the
Advisory Committee noted that “further efforts areeded in order to make naturalisation
more accessible, bearing in mind that the numbestaibless persons remains high and the
fact that the lack of citizenship often has a de¢mtal impact over the enjoyment of full and
effective equality.? Similar situations could be observed, in the beigig of the 1990’s, also

in the other two Baltic States.

! Opinion on Estonia, adopted on 14 September 2§08dgific comment in respect of Article 3 of the

Framework Convention.

2 Declaration contained by the instrument of redifion of the Framework Convention, deposited by

Estonia on 6 January 1997.

3 Opinion on Estonia, adopted on 14 September 208A, 17.

4 Ibid, Executive Summary, para 5.
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4. The situation of non-citizens was also noted assult of the dissolution of the former
Yugoslavia. The Advisory Committee on the Framew@Gdnvention for the Protection of
National Minorities noted, for example, that thelgems encountered with threturn of
refugees’ processin Croatia affect the correct implementation ofe tiFramework
Conventiorr The specific situation of displaced persons in s@mccessor States of former
Yugoslavia in relation with the citizenship issgealso complicated by the particularities of
the previously existing system of “nations” (an@ eculiar understanding attached to this
term).

5. These particular situations determined someti@vneed of granting a certain level of

protection to certain persons that, in the commemnss, would have been considered as
persons belonging to minorities, but do not hawediizenship of their home - State due to

specific historical or legal circumstances.

6. Besides the impulse given by these specifi@siins, it was also noticed that neither the
UN, nor the European instruments on minority priddé&cmention the citizenship criterion in
order for this protection to be granted.

B. Important aspects to be taken into account when dgsissing the issue of
extending the minority status to non-citizens

a. Absence of an ‘“international’/European definitioi the term “national
minority”

7. The debate (and decision) of granting minasitgtus to non-citizens might influence the
debate on the definition of “national minority”. @hWenice Commission already started to
recommend the exclusion out of the definitions afianal minority at domestic level the
citizenship criterion (see, for instance, the ammissued in October 2005 regarding the draft
Law on national minorities of Romania).

8. It is extremely important to underline, at tpisint, that, however, excluding out of the
definition of national minority the citizenship t@rion, that means granting official minority
status to non-citizens, and granting — in facteeaing — some minority rights to non-citizens
are not the same thing.

9. International documents do not provide for &ntleon of the term “national minority”.
Nor does the most important legal document withim €ouncil of Europe legal system, the
Framework Convention for the Protection of Natiokiahorities. It is well known that both at
international, and at European level convening upogenerally accepted definition of
national minority (with the notable exception oét@entral European Initiative) was not (yet)
possible.

10. The Framework Convention departed from th&ainproposal of the Parliamentary
Assembly of the Council of Europe, contained in tRecommendation 1201 (1993)
concerning an Additional Protocol to the Europeamn¥&ntion on Human Rights on the
Rights of National Minorities. Article 1 of the gyosed Protocol provided for a definition of
“national minority”, according to the following ¢eria:

Opinion on Croatia, adopted on 6 April 2001, Exae Summary, para 4.
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reside on the territory of the State anda@teens thereof

maintain longstanding, firm and lasting ties witlatt State;

display distinctive ethnic, cultural, religiouslorguistic characteristics;

are sufficiently representative;

are motivated by a concern to preserve together whach constitutes their
common identity, including culture, traditions,iggbn or language.

®oo o

11. Absence of a definition in the Framework Conian generated the possibility and the
need that States provide specific definitions i ithiternal legislation. [Some States prefer a
simpler solution: enumerating the national minestirecognised” on their territory (such as
Article 64 of the Constitution of Slovenia)].

12. Nevertheless, the elimination of the defimtimitially proposed by Recommendation
1201 did not impeded States from sharing the ess@ficthese criteria when defining
“national minorities” on domestic level. Thus, eént State practice can be observed in the
sense of conditioning the application of legislaticoncerning protection of national
minorities to citizen$.Still, legislation of only a very limited numbef States is extending
minority rights to non-citizen§.

13. In other words, excluding the citizenship ein / granting minority status to non-
citizens is equivalent not only to extending thespeal scope of minority protection to new
categories of individuals, but also testarting the debate on the issue of a European
definition of national minoritiesThat is because excluding a certain criterion radaming
another one(s) to replace it and to rely on. The=sw criteria are to be determined and
accepted, this meaning to convene upon a genaatigpted (new) European definition of
national minority.

14. 1t is important to note, in this respect, ttte¢g most recent approach at the level of the
Parliamentary Assembly of the Council of Europens®éo embrace or to come back to a
ratherconservativespirit. Thus, the Recommendation 1735/ 26 JanR@0p on the “concept
of nation” clearly refers to the persons belongimgnational minorities as to citizens of their
home-State: para 8 — “... on the territories of aladisthe Council of Europe member states
there live various groups of people who are atstirae timecitizensof the same state or civic
nation...”, para 9 — “These national minorities...whrelpresent a constitutive part and a co-
founding entity of the nation-state of which theiembers are subjects @tizens..”, para 11

— “The Assembly acknowledges that the most impéortale in preserving the identity of
national minorities falls with the state of whichet national minority members are
citizens...’; para 12 — “...to allow any individual to define tself as a member of a cultural
‘nation’ irrespective of his country of citizenshop the civic nation he belongs asiizen..”
(Italics added).

6 Constitutional Law in the Rights of National Miittes in Croatia, Article 4; Law on National

Minorities of Ukraine (1992) — see also Advisoryr@mittee Opinion on Ukraine, adopted on 1 March 2002
para 17; Declaration provided by Estonia, see @oteaw no LXVIlI of 1993 on the Rights of Nationahc
Ethnic Minorities of Hungary, Article 1; Constitatial Act no. 23/1991 of Slovakia, Articles 24, 28d 37.

! The cases of Latvia, Lithuania, Serbia and Moedeo.
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b. The problem of the “new minorities”

15. The absence of the citizenship criterion witthie definition of the national minority

provides, indeed, for “more weight” of other crigethat might be followed in order to

establish the content of the notion, such as thgdtanding relations, the distinctive ethnic,
cultural, religious or linguistic characteristics.

16. It might also imply putting the accent @sidenceand opening a debate bowlong the
residence period should be in order for a certairsgn to be considered as belonging to a
national minority (a new one or an already existomg), orhow longthe relations with the
home-State should be for a certain ethnic groupetaecognised as minority. If UN and
European instruments do not mention the citizenshtprion — in fact, they do not set forth
any criterion, as they do not give any definition ational minority — there is, at least in
theory, no legal reason to fix certain “long” pesoof time in order for a certain group of
persons to be regarded as a national minority (€@.years or more) or for a certain person
to be considered to belong to an existing natiomabrity.

17. The discrepancy between two particular persesisiing for the same period of time on
the same territory — one recognised as belonging thistoric” national minority and the
other not, because his/her ethnic group is nottdhs' in that territory — can hardly be
justified. If citizenship is excluded, why to maaim other restrictions that might be seen as
discriminatory — like the “historic” link or the gysonal” period of time?

18. Again, the recent approach of PACE is ratlsservative: the Recommendation 1735/
26 January 2006 on the “concept of nation” cleadfers to national minorities as to
“traditional” ones; so, the “new minorities” areatxded. Thus, in para 11 the Assembly
“invites member states to adopt legislation andulagry actsrecognising the traditional
national minoritiesand apply them in good faith” (Italics added).

c. The problem of the political and legal bond betwéka kin-State (which
coincides with the State of citizenship) and theiinority

19. Extending the personal scope of applicatiomioiority protection to non-citizens (of the
home-State) allows also for ti@reigncitizensto be included in this category, thus creating a
certain political and legal bond, on ethnic baketween the kin-State (which coincides with
the State of citizenship) and the kin-minority. fdes not only an overlapping of legal
regimes (see below) that occurs, but also the esnior allowing, at a later, subsequent
possible stagéor all persons belonging to that kin-minority (includitigpse persons already
having the home-State citizenship) to be grantedih-State citizenship, on ethnic basis.

20. This possibility was criticised during the Bpean debate on the well-known Law on
Hungarians living in neighbouring countries, asnigecontrary to the good-neighbourliness
principle because it was considered likely to @eatpolitical bond between kin-State and
kin-minority.2 Not only because the early versions of the Lawidex dual citizenship for

the Hungarians abroad (this idea was abandoneclanchated from the draft submitted for
approval to the Parliament), but because grantihgi@ certificates with certain symbolism

8 Chapter D, Section (c) “The Principle of friendigighbourly relations”, Report on the preferential

treatment of national minorities by their kin - ®8taadopted by the Venice Commission (19-20 of Deto
2001).
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included (similar to Hungarian passports) riskemtoading to the Venice Commission on the
preferential treatment of national minorities byithkin-State of October 2001, to create a
political bond, which was an understandable cafisermcern for the home-State.

21. Taking into account the above mentioned, ohiolg foreign citizens in the category of
national minority would not only create a politidadnd, but also a legal one. The political
implications, the “understandable concern” (evemrarabvious than in the above mentioned
case) would render such a measure unacceptableef@uropean States.

d. The relationship between the national minority &nel (civic) nation of the
home-State

22. If the definition of national minority excluslethe citizenship as a criterion, thus
extending the scope of national minority to nomzens, this could imply that such non-
citizens (which, together with persons having thieenship of the home — State, thus belong
to the same national minority) become part orgasti,associatedo a certain civic nation to
which a national minority belongs in the home —t&tarhe contradiction (non-citizens
becoming, by association, a part of a civic natather than the civic nation of their State of
citizenship) isobvious

C. Possible legal situations of non-citizens within # scope of this study

23. Threesituations might be envisaged concerning the Is@gdls of a non-citizen residing
on the territory of a State.

24. First, this person might enjoy the status afién” (that is “foreign citizen”), thus taking
benefit of the general international law applicatdealiens (see, for instance, the UNGA
Resolution 40/144 of 13 December 1985 - Declaratiorthe Human Rights of Individuals
Who are not Nationals of the Country in which Théye). At the same time, aliens enjoy the
diplomatic and consular protection of the Stateitvzenship.

25. Seconda particular situation could be foreseen whereesgn receives the status of
refugee case in which relevant international law instratseapply.

26. AThird situation is the one in which a non-citizen resjdon the territory of a State is a
statelesgperson. In this case, relevant international @ applies.

Il. Legal consequences of the combined application dfig¢ minority status and the
status of alien/refugee/stateless person

27. In order to establish the legal consequenéabeo parallelism between the status of
person belonging to a national minority, on onedhaand the status of alien, refugee or
Stateless person, on the other hand, a comparatiaklysis of the international law for the
protection of aliens, refugees and Stateless psrgonparallel with international law
regarding persons belonging to minorities is useful

o Ibid.
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A. Overview of the applicable law on the four catego&s
a. The legal regime of aliens in international law

28. In the case odliens there is no general international instrument meigg their
protection, the receiving State having, in pringjpghe sovereign right to admit aliens on its
territory or to establish the regime of aliens degj on its territory° However, the State has
the obligation to observe the principlerafinimum standard of treatment, providing for a
set of minimum guaranties recognised by the Statéhé aliens residing on its territory,
independently of the treatment granted to its owizens or to norms agreed through
international treaties. The content of this priteimay be identified on a case by case basis,
but there is a broad recognition of the fact thatancerns the respect of thyeneral
principles of the human rights protection

29. In this context, a general acceptance in émses of inclusion of the principle obn-
discriminationon the ground of belonging to a national minonitythe general principles of
human rights can be notédMoreover, Article 1 of the Framework Conventioclirdes the
protection of national minorities in the internai@d protection of human rights. Therefore, it
can be considered that States have a general custailigation not to discriminate on the
ground of minority or not to prohibit certain rightsuch as religious freedom or the right to
use the native language. Nevertheless, little aunseuld be met on inclusion of the
obligation to take positive measures, as the onegiqed by Article 4(2) of the Framework
Convention, towardall residentsin the minimum standard of treatment.

30. At the same time, aliens living on the tersitof a State are enjoying the diplomatic and
consular protection of the State of citizenshipu§hwhen its own citizen has suffered a
prejudice due to certain action/measures of theéhamities of the State of residence

incompatible with the international law, after teehaustion of local remedies, the State of
citizenship may exercise the diplomatic protectibine individual claim is transformed into a

State claim thereby.

31. Moreover, according to the 1963 Vienna Conwentn Consular Relations, the sending
State may intervene for defending the rights obikg citizens, rights that should have been
observed by the receiving State (Article 5).

b. The legal regime of refugees in international law
32. In the case akfugees the reference document is the 1951 Conventicate@lto the

Status of Refuge€$,establishing as a general principle, ficiple of non-refoulement,
meaning that no Contracting State shall expel wrme(“refouler’) a refugee, against his or

10 Nevertheless, States usually agree on bilateralultilateral level the treatment applicable aiionals

of the other Contracting Parties, by granting éerspecific rights or specific regimes, as the maspbured
nation treatment or national treatment.

1 See opinion of Professor Matscher, quoted byrRé&a Dijk, in Comments on the Constitutional Law
on the Rights of National Minorities in Croatia, Qm. 216/2002 of the Venice Commission.

12 The Convention was amended by the 1967 Protedti, the main scope of enlarging the notion of
refugee, without making any reference to the datdaouary 1, 1951. However, the Protocol is an pedeent
international instrument from the Framework Conigmnbf 1951.
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her will, in any manner whatsoever, to a State ehee or she fears persecution. The
convention is not applicable to those refugees wh® the concern of United Nations
agencies other than UNHCR, [such as refugees fralasithe who receive protection or
assistance from the United Nations Relief and Wdgency for Palestine Refugees in the
Near East (UNRWA)], nor to those refugees who hasgéatus equivalent to nationals in their
country of refuge.

33. As a general rufé the State Parties to this Convention shall granefugees the same
treatment as to the aliens accepted on theiraeyr{Article 7 of the Convention). Moreover,
the State Parties to the Convention are obligedandiscriminate the refugees by reference to
their race, religion or State of origin (ArticleoBthe Convention).

34. [Certain specific provisions of the Conventauld be mentioned. Thus, Article 4 of the
Convention regarding the right to religion, prosder a treatment not less favourable to the
one granted to its own citizens. At the same tiAréicle 22 of the Convention regarding the
right to education, provides for the same treatnfienthe refugees as for the citizens of the
State, concerning elementary education. Regardirgfdllowing cycles of education, the
treatment is similar to the one granted to aliens].

c. The legal regime of stateless persons in intennaitiaw

35. In the case of thstateless personsthe reference document is the 1954 Convention
relating to the Status of Stateless person, estabi a similar framework for stateless
persons as for the refugees: principle of non-ahisoatory treatment on the basis of race,
religion or State of origin (Article 3), treatmesimilar to the one granted to aliens, with the
exception where the Convention provides for a nfar®urable treatment (for example,
Article 4 of the Convention provides for a treatmemmilar to the one granted to its own
citizens as regards the freedom to express tHarae).

36. [Specific provisions stipulate that during tlementary cycle of education, the Stateless
persons are granted the same treatment with tizerct of the State of residence (Article 22).

As for the following cycles of education, the tmeant should be, as possible, similar to the
one granted to aliens].

d. The legal regime of persons belonging to natioriabnities in international law

37. In Europe, the international protection grdnte the persons belonging tational
minorities is set forth mainly by th&994 Framework Convention for the protection of
national minorities,** but also by other international documents. As ineet above, there
is no unanimously accepted definition of nationaharity.’®> Nor does the Convention
provide for a definition of the term “national miity”. Therefore concrete conditions that
certain persons must accomplish for being recognes& persons belonging to national

13 The States shall grant the same treatment detaliens accepted on their territory, with theegtion

of the cases where the Convention provides for gefavourable treatment.
14 The preamble of this Convention is referring theo international instruments containing provision
regarding the protection of minorities (such asuUiheconventions and declarations).

15 The Convention refers to “essential elementseirtidentity, namely religion, language, tradisosnd
cultural heritage” in Article 5 (1).
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minorities are established by the States. Thusritfe to “choose to be treated or not to be
treated as a person belonging to a national myiprgrovided by Article 3 (1) of the
Framework Convention is conditioned by the defamtithat each State provides for “national
minority”.

38. In conformity with the provisions of the Frammk Convention, the persons belonging
to national minorities have the benefit of certaghts that confer them the possibility of
preserving and promoting their ethnic, linguistieligious and cultural identity. The main
idea is to ensure that the persons belonging to#tienal minorities are effectively treated
equally as the majority. This means that it is 8sagey to take special measures in favour of
the persons belonging to national minorities (Aeti¢ (2) of the Conventiorif.

39. The Convention provides for the possibility afState which has ethnical, cultural,
linguistic or religious link or a common culturagiitage with the persons having the status of
national minority in another State, to concludeatatal agreements with that State and the
right of these persons to establish and maintae &nd peaceful contacts across frontiers
(Article 18 of the Convention).

40. The idea of the primacy of agreements and ajresensual (not unilateral) approach in
the field of minority protection is reiterated betReport on the preferential treatment of
national minorities by their kin - State, adopted by the/enice Commission 19-20 of
October 2001). The report providdster alia, for the following principlesthe primary
responsibility for minority protection belongs thet home - State; there is a need of a
conventional basis between the two States; theepmefial treatment may be granted by the
kin - State in the education and cultural fielddanith the condition of the existence of the
legitimate aim of fostering cultural links and witthe respect of the principle of
proportionality. These rules were confirmed by the Statement @fHigh Commissioner of
OSCE for the National Minorities, from October 2601.

B. Combined application of the aliens/refugee/Statelsspersons regimes and
minority status

41. There are certain legabnsequencethat may occur when granting to an alien/to a
refugee/to a Stateless person the status of pdsstonging to national minority. The
examination of some of these effects might be usefu

a. Aliens

42. First, even though in all situations rights of persordobging to minorities are
individual rights!’ the exercise of the rights and the enjoyment effteedoms flowing from
the principles enshrined in the Framework Convensioall be donendividually as well as in
community with othersas provided by Article 3 (2) of the Framework @ention. Thughe

16 For example there are special rules regardingpttatection of religious identity of the national

minorities.
1 The basic legal concept of the Framework Coneeng “rights and freedoms of persons belonging to
national minorities”, meaning individual rights afréedoms (Article 1 of the Convention). The Framek
Convention departed from the concepts proposecheyRecommendation 1201 (1993) of the Parliamentary
Assembly of the Council of Europe, that providedpara 5 of the Preamble, for “rights of nationahanities”

as a component of international law on human rights
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exercise of the rightdoes not regard only individuals, as in the casaliehs, refugees or
Stateless personsut also communities of individuals.

43. Secondly in the case that certain aliens (that have, tmgewith other aliens or with
citizens of the home — State a common ethnic dullidentity) are granted the status of
persons belonging to a national minority, this aiton might be interpreted as a
discriminationagainst other aliens that may be found on thé&deyrof that State (and do not
have such identity links). That is because theeS#attuld be bound to take positive action in
respect of the former category of aliens, accordimgArticle 4 (2) of the Framework
Convention, in order for them teffectivelybenefit from the same status as “the persons
belonging to the majority'®

44. At the same time, the legal situation of cuating the regime of person belonging to a
national minority and the status of alien couldibirpreted in the sense affectingthe
sovereign right of the State to set forth the ddmestandard of treatment of aliens, as,
according to the provisions of the Framework Comeer) the State would be obliged to grant
to aliens with the status of persons belonging dbonal minorities certain rights that are
generallgy excluded for aliens, such as the righpddicipate to activities related to public
affairs:

45. Thirdly, another consequence is related to the possibilftygranting diplomatic
protection by the State of citizenshiphis would imply the possibility of the State of
citizenship to intervene in the favour of the parsesiding on the territory of another State as
alien and, at the same time, as a person belortgiagnational minority. Practically, in this
situation, it is most probable that the State adizenship coincides with the kin - State,
determining theparallel applicationof two different legal regimes: the preferentigatment
granted by the kin - State, according to intermettily recognised standards, and diplomatic
protection. It would be difficult to imagine how ehprinciples outlined in the Venice
Commission Report on the Preferential TreatmemMaifonal Minorities by their kin-State of
2001, would apply in this situation, especially threes referring to the primacy of agreement
or the consensual approach between the two Statelvéd”

46. There might appear some questions whethesitiigtion would create discrimination as
regards the other persons belonging to nationabmti@es (or to the same national minority,
but that are citizens of the State in which thegide) that can not enjoy the diplomatic
protection of the State with which they have cwtulinguistic, ethnic or religious ties or a
common cultural heritage. Some questions might menddfficult to answer, especially

whether the kin - State, which coincides with thet& of citizenship, might overtake a claim

18 By the contrary, there is no contradiction orcdimination when granting fundamental freedomse(lik

the freedom of expression, freedom of associat@eess to education or to justice or other rightsuded
within the general principles of human rights potitan), as provided by the legal regime of aliens.

19 Article 15 of the Framework Convention provides the obligation of the Contracting Parties toatee
the necessary conditions for the participationhef persons belonging to the national minoritieth®cultural,
social or economic life also in the field of ‘publaffairs’, especially when they have a direct effen their
situation.

20 The exercise of diplomatic and consular protectfoconsidered, according to the international ilaw
force, as ainilateral and discretionary rightf the State of citizenship.
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of its citizen concerning the respect of internagilonorms related to the rights of persons
belonging to national minorities.

47. In connection with the above mentioned, anottenceptual contradiction is the
qualification of the actiorof the State exercising diplomatic protectiondgrerson belonging
to a national minority: according to internatiofe, this is aight of that State; according to
the standards regulating the kin — State involvam&tthough (such) State...may have an
interestin persons having the same ethnicity living abrdht, does not entitle or imply, in
any way, a right under international lato exercise jurisdiction over these persorfs.”
(Italics added)

48. Last but not least, it is important to undexlthat “an alien lawfully in the territory of a
State may beexpelled there from”, under certain conditioffs.Even if “individual or
collective expulsion of such aliens on ground afetacolour, religion, culture, descent or
national or ethnic origin is prohibited>creating this possibility (on other grounds) migkt
seen, in certain circumstances, as contrary tal&rfi6 of the Framework Convention, which
prohibits measures aimed at modifying the proportd population in areas inhabited by
persons belonging to national minorities.

b. Refugees and Stateless persons

49. The main questions that may arise from thall@hrapplication of the norms related to
rights of persons belonging to minorities and theeso concerning refugees or stateless
persons could be related to a possible situatiadiszriminationamong different categories
of refugees or stateless persons. This discrinnatvould result from applyinglifferent
legal normsto different refugees or stateless persons, actptd the criterion of belonging
(or not) to a national minorityn the context in which, in most cases, refugeesstateless
persons have various/different ethnic, linguistic@igious features in comparison with the
majority of citizens.This situation could be also interpreted as affiectithe non-
discrimination rule on the basis of tBéate of originprovided by Article 3 of the Convention
relating to the Status of Refugees and Article 3hef Convention relating to the Status of
Stateless Persons.

C. Coincidence of certain rights

50. The examination of certain specific rightsabBshed by international law to the benefit
of the persons belonging to national minorities lddae useful, with the view to see to what
extent these rights coincide with other rights galhe recognized for specific categories as
aliens, refugees or stateless persons. For theopeirpf this analysis, we will refer to the
rights provided by the Framework Convention.

2 Statement of the High Commissioner of OSCE ferNational Minorities, October 26, 2001.

22 Article 7 of the UNGA Declaration on the HumargRis of Individuals Who are not Nationals of the

Country in which They Live, 13 December 1985

z Ibid.
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51. Thefreedomof peaceful assembly, freedom of thought and freedb expressiorare
provided by Article 7 of the Framework Conventioor fpersons belonging to national
minorities Freedom of expressias also detailed in Article ¢

52. At the same time, with respectfteedom of peaceful assembhyticle 5 para 2 (c) of
the UNGA Declaration on the Human Rights of Induaés Who are not Nationals of the
Country in which They Live (13 December 1985), &ldi 15 of the Convention relating to
the Status of Refugees and Article 15 of the Conwerrelating to the Status of Stateless
Persons also appl¥reedomof thoughtis also provided, for aliens, in Article 5 para) 6f
the UNGA Declaration on the Human Rights of Induaés Who are not Nationals of the
Country in which They LiveFreedom of expressias also provided, for aliens, in Article 5
para 2 (b) of the UNGA Declaration on the Humanh®&gof Individuals Who are not
Nationals of the Country in which They Live.

53. Thefreedom of religions regulated by Article 8 of the Framework Convemt

54. It can be noted that this freedom is regulaied in Article 5 para 1 (e) of the UNGA
Declaration on the Human Rights of Individuals Wdr@ not Nationals of the Country in
which They Live, by Article 4 of the Convention aghg to the Status of Refugees, and by
Article 4 of the Convention relating to the StatdisStateless Persons.

55. With respect to theght to education provided by Articles 12, 13, and 14 of the
Framework Convention, it is to note that Article &@he Convention relating to the Status of
Refugees and Article 22 of the Convention relatingthe Status of Stateless Persons
assimilate the treatment granted to refugees aaitlsss persons to the one granted to
nationals.

56. Theright to equal protection by law and before couidsset forth in Article 4 of the
Framework Convention. It is also provided by Aei@ para 1 (c) of the UNGA Declaration
on the Human Rights of Individuals Who are not biagils of the Country in which They
Live, by Article 16 of the Convention relating tioet Status of Refugees and Article 16 of the
Convention relating to the Status of Statelessdpests

57. Therefore, certain rights and freedoms areragjueed by international law tall
categories examined: persons belonging to natiomabrities, aliens, refugees, stateless
persons. In these situations, the need for appl¥ivegrules related to rights of persons
belonging to national minorities would not appesioavious. At the same time, it should be
noted that the wording defining the exact contdrihese rights is not always identical, as the
purpose of protection is not the same.

[ll.  Conclusions
58. The conclusion of the above analysis concgriiive consequences of excluding the

citizenship criterion from the domestic definitiorsf “persons belonging to national
minorities” (in the sense of including non-citizgmase, mainly, théollowing:

2 These rights are also set fonithe European Convention on Human Rights (Aréide10, 11) and the

International Covenant on Civil and Political RiglfArticles 18, 19, 21).
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- There isno definition accepted at international level for tioaal minorities”; the
international and European legal instruments is fi@ld do not provide any criteria
regarding this definition -either citizenship, or/and other criteripin consequence,
the fact that national legislations restrict th@lagation of rules concerning rights of
persons belonging to minorities to citizens canb®tnterpreted as not respecting the
Framework Convention or any other relevant legstruiment.

- Recommending the exclusion of citizenship as c¢aterfrom the definition of
“national minority” implies discussing anfthding other criteriato rely upon; they
have to beyenerally accepted

- Excluding the citizenship criterion from the domesdefinitions of “persons
belonging to national minorities” (in the senseiméluding non-citizens) creates a
situation ofoverlapping regimesndparallel applicationof different set of norms of
international law: international protection of maial minoritiesand, at the same time,
the legal regime of aliens or of refugees or ofet¢ss persons;

- Applying simultaneously these different internatibiaw regimes would result in
practical and conceptual difficulties and contratiins > the non-discriminationrule
is mostly affected;

- Some important rights and freedoms are regulatedll liiese regimes;

- Taking into account the difficulties encounteresl veell as theolitical implications
involved (especially regarding the inclusion ofeab/foreign citizens in the category
of national minority), it isunlikely that States will accept easily the extension ef th
notion of “national minority” to persons that aretmitizens of the State in which they
resideas a general rule

- Taking into consideration the fact that the debabeut excluding the citizenship
criterion was stimulated by some particular sitwagi in Europe (following the
dissolution of the former USSR and of the formerg¥slavia), the best solution
would be found on &ase-by-case basis, if the specific situation ioegain State
would call for an extension of certain rights ofr@ens belonging to national
minorities to persons not having the citizenshiphat home — State; so, it should be
seen as an exception, and not as a general rule;

- So, if the specific situation in a certain counsky requiresthe right solution, from
the international law point of views not to exclude the criterion of citizenshipdim
the definition of national minority as set forth in its domestic legislation in thedd,
but to extend the benefit of certain rights of perss belonging to national
minorities to those non — citizens present in th@rme - State who need this
protection; the selection of those rights extended to such -haitizens should be
performed also on ght — by — right(article — by — article) approach.

% Perhaps the most controversial issues would hergted by granting diplomatic protection to a pars

belonging to a national minority by a State thaincmles with the kin - State. This legal situatioould be
interpreted both in the sense of creating discrétim among persons belonging to that minority, ahd
affecting certain principles governing kin - Stateolvement. Nevertheless, difficulties resultingprh the
parallel application of international legal reginfesrefugees or stateless persons should not ¢lected.



