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l. Introduction

1. On 14 June 2006, Mr Fuad Alesgerov, Head ofGbeordination Department of Law
Enforcement Agencies within the Office of the Ferdi of the Republic of Azerbaijan,
requested the opinion of the Venice Commissionhen‘ltaw on Freedom of Assembly in
Azerbaijan” adopted in November 1998 (CDL(2006)034y Bogdan Aurescu, Ms Finola
Flanagan and Mr Peter Paczolay were appointed gposteurs.

2. A Round Table on the Freedom of Assembly irbAifan was organised by the OSCE Office
in Baku on 19 September 2006. The Round Tableddcus the above-mentioned Law and its
implementation in practice. Participants in this eav included representatives of the
Presidential Administration, the Ministries of Jaet Interior and National Security, the Milli
Mejlis, the city of Baku as well as internationaiperts and national scholars. Mr Bogdan
Aurescu attended the Round table on behalf of émece Commission.

3. The present opinion, which was drawn up orbtees of comments by Mr Bogdan Aurescu,
Ms Finola Flanagan and Mr Peter Paczolay, was addpty the Commission at its ... Plenary
session (Venice, ...).

[. General observations

4. These comments are based on an unofficial &nglanslation of the Law on Freedom of
Assembly in Azerbaijan provided courtesy of the @STffice in Baku. The translation may not
accurately reflect the original version on all geiand, consequently, certain comments can be
due to problems of translation.

5. The current opinion essentially focuses onvibading of the provisions of the Law under
consideration (hereinafter referred to as “the Dawdence the way in which the Law has been
implemented in practice by the competent admirtiggauthorities, the police and the judiciary
is in principle not addressed. With a view to adwag the protection of the right to freedom of
assembly in Azerbaijan, it is however crucial thmprovements in the text of the Law be
coupled with progress made in its implementatiocesiserious shortcomings have been noted
in this area in recent yedrdt should be emphasised that how the Law is ingtegr and
implemented is of great significance in terms sfabmpliance with international human rights
standardsin this regard, the European Court of Human Ridfa#s stated that the right to
peaceful assembly should not be interpreted régeig and any restrictions should be
construed narrowly, and that in general, rightstrbes‘practical and effective” not “theoretical
or illusory”.

! See PACE Resolution 1456(2005) ad 88 4 and Which called on the Azerbaijani authoritigs."),
with regard to freedom of assembly, to urgently glymvith European standards and practice as regatus
organisation of rallies and the keeping of law amwdier by the police (..”) PACE Resolution 1358(2004)
ad 8 9 iii, which underlined thatfreedom of peaceful assembly still suffers repeatad unacceptable
restrictions, and impediments to the right to caigpawere again observed during the presidential
election (...)} PACE Resolution 1305(2002), ad § 6 i.
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6. Against this background, it should be bornenind that the Law does not expressly or at
least unambiguously state the presumption in fawauholding assemblies. Its philosophy
appears rather restrictive, as evidenced by theermus comments made in relation to its
chapter 1ll (Articles 7-11), which is entirely dded to the restrictions and prohibition of
peaceful assemblies. It is true that several pingsof the Law could in principle be interpreted
in a more liberal way. Without awareness-raisingasaees and adequate training for the
authorities and the police, there is however athgk a more restrictive reading of the Law will
continue to prevalil.

7. A number of problems raised by the Law havenldiscussed in the context of a Round
Table organised by the OSCE Office in Baku on 1§t&aber 2006. On this occasion,
numerous clarifications were made by representtifethe Azerbaijani authorities which
helped overcome certain misunderstandings. Referemcuch clarifications is made in the
current Opinion where appropriate. Following thisuRd Table, the Azerbaijani authorities
have expressed their readiness to continue distisssvith the OSCE and the Venice
Commission with a view to improving the Law. Therit@ Commission stands ready to
provide its assistance in this respect.

[1. The European and international standardson the freedom of assembly

8. The European and international standards onghteto freedom of assembly, which mainly
derive from the ECHR and the ICCPR together with ¢brresponding case-ldvhave been
presented and discussed in earlier opinions of/éréce Commissiof.These standards can be
summarised as follows:

- The freedom of assembly is a fundamental demoaight and should not be interpreted
restrictively.

- It covers all types of gathering, whether publigorate provided they are “peaceful”.

- Itis a “qualified” right and the state may justifyhat is a prima facie interference with the
right. Article 11(2) ECHR expressly permits limitets provided they are “such as are
prescribed by law and are necessary in a democstitiety in the interests of national
security or public safety, for the prevention cfadder or crime, for the protection of health
or morals or for the protection of the rights amdddoms of others”. The State is given a
wide margin of appreciation in order to deal wittsatder or crime or to protect the rights
and freedoms of others.

2 Other international instruments, such as thermatitonal Convention on the Elimination of all fasraf

Racial Discrimination, the Convention on the Riglfsthe Child and the Council of Europe Framework
Convention for the Protection of National Minor#tjeare also relevant to this area.

3 See Opinion on the Law on Conducting MeetingsseAtblies, Rallies and Demonstrations of the
republic of Armenia (CDL-AD(2004)039; Opinion oretibraft Law Making Amendments and Addenda to the
Law on Conducting Meetings, Assemblies, Rallies &amonstrations of the Republic of Armenia (CDL-
AD(2005)007. Opinion on the Law Making Amendment&l sAddenda to the Law on Conducting Meetings,
Assemblies, rallies and Demonstrations of the Repuh Armenia; Opinion on the draft law on freedarh
conscience and religious entities of Georgia (COR(2003)20); Opinion on the law on assemblies of the
Republic of Moldova (CDL-AD(2002)27).
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- Aregime of prior authorisation of peaceful assaashis not necessarily an infringement of
the right but this must not affect the right astsuc

- The state may be required to intervene to secundittons permitting the exercise of the
freedom of assembly and this may require positigasores to be taken to enable lawful
demonstrations to proceed peacefully. This ingobreiving at a fair balance between the
interests of those seeking to exercise the riglatssémbly and the general interests of the
rest of the community i.e. by applying the prireipl proportionality.

- The exercise of fundamental rights and freedonas denstitutional mattepar excellence
and, as such, should be governed in principle priignay the Constitution.

- Fundamental rights should, insofar as possible, dlewed to be exercised without
regulation, except where their exercise would pastireat to public order and where
necessity would demand state intervention. A letiysl basis for any interference with
fundamental rights such as the right of peacefseatbly is required by the Convention.
The relevant regulation, in other words, shoulduon what is forbidden rather than on
what is allowed: it should be clear that all thatriot forbidden is permissible, and not vice-
versa.

- Accordingly, it is not indispensable for a Stateet@act a specific law on public events and
assemblies, as control of such events may bedejfenheral policing and the rights in
relation to them may be subject to the general adtnative law.

- Laws specifically devoted to the right of freeddrassembly, if they are enacted, should be
limited to setting out the legislative bases fompssible interferences by State authorities
and regulating the system of permits without unssme detalils.

9. Reference should also be made to the “Guidelfoe Drafting Laws Pertaining to the
Freedom of Assembly” (Warsaw, December 2004yhich have been prepared by the
OSCE/ODIHR with a view to helping practitioners ahved in the preparation of draft
legislation pertaining to the freedom of assembty.is worth recalling that theVenice
Commission has adopted a detailed Opinion on Besgelines’

V. Freedom of assembly in thelegal order of Azerbaijan

10. The Law concerns the right to freedom of asdgiprotectedjnter alia, by Article 11 of
the ECHR and Article 21 of the ICCPR.

4 See CDL(2005)048; a revised version of these &imes should be prepared by the OSCE/ODIHR by
the end of 2006.

° See Opinion on OSCE/ODHIR Guidelines for Draftibgws Pertaining to Freedom of Assembly
(CDL-AD(2005)040).
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11. Article 1 of the Lalvmakes specific reference to Article 49 of the Giartion of the
Republic of Azerbaijan, which states as follows:

“Freedom of Gatherings
I. Every person shall have the right to freely gatith others.

Il. Everybody shall have the right, upon notificatiof corresponding Government bodies in advarwce, t
peaceful, unarmed gatherings, meetings, demormtitstreet processions, pickets together withrethe

12. The Second Chapter, Section Il Articles 24e71he Constitution sets out the “Principles
of Human and Civil Rights and Freedoms”. This lacglogue of rights and freedoms contains
some economic and social rights not guaranteettd¥ECHR and some guarantees that seem,
in some instances, less extensive than those iNRECHese include guarantees of rights which
are closely connected with the freedom of assemaigely the right to equality (Article 25),
right to strike, alone or together with others ({@et 36), freedom of thought and speech (Article
47), freedom of conscience and religion (Articlg,4&edom of information and the freedom of
mass media (Article 50), the right to participatdhe political life of society and state (Article
54) and the right to address and criticise Goventraad Government bodies (Article 57). In
addition Article 60 gives a specific guarantee tingtits and freedoms of every person shall be
guaranteed in a court. Article 71 provides thatetkecutive, legislative and judicial powers shall
observe and protect human rights and freedoms fixélte Constitution and that “no-one shall
stop the implementation of human rights and freexiom

13. Since the coming into force of the Azerbafaonstitution in 1995, a law entitled “The
Constitutional Law on Regulation of the Exercise Hiiman Rights and Freedoms in the
Republic of Azerbaijan” was enacted in Decembe220Bie purpose of this Constitutional law,
whose draft had been submitted to the Venice Cosionigor an opiniod,was to bring “(...)
the exercise of human rights and freedoms in thmuBlee of Azerbaijan in conformity with the
European Convention on the Protection of Fundarh&ights and Human FreedomsThe
Republic of Azerbaijan has acceded to the ECHRs Tnstitutional Law provides that
restrictions on human rights and freedoms providedn the Constitution and in International
Agreements shall be restricted “only by law” (Alei8.1).

14. The Constitutional Law requires that resmigtiaws “shall directly quote the restricted right
or freedom, as well as the relevant Article of @enstitution of the Republic of Azerbaijan
(Article 3.2). Restrictions “should not alter the essence of thegbts and freedomis
(Article 3.3). The constitutional law expressly yides that the right to freedom of assembly
guaranteed in Article 49 of the Constitution “magy dubject to restrictions as are necessary in
the interest of national security, for the protctof health and morals, for the protection of
rights and freedoms of others, for the preventibarione...”. The expressly limited powers of
restriction in Article 11(2) ECHR are thereforelregted to a certain extent in the constitutional

6 Article 1 of the Law reads as follows:

«|. Everyone’s freedom to assemble together witterstlis ensured by article 49 of the Constitutionthad
Republic of Azerbaijan. The realization and limiatof this freedom is determined by this Law.

Il. The state ensures the realization of the freedof assembly and takes relevant measures for fpavin
assemblies organised peacefully and without arnscaordance with the present Law

! See Opinion on the Draft Constitutional Law ongHRation of the Implementation of Human Rights
and Freedoms of Azerbaijan (CDL-INF(2001)27).
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law, with the exception of a reference in the Gtutgdbnal Law to ‘public safety’ as a ground
for restriction.

15. Against this background, it appears that #meegal constitutional framework in Azerbaijan
is somewhat peculiar since it is not the text ef@onstitution which allows for the limitation of
a constitutional right, but rather the Law itsdlhis approach is not common in Europe since
most Constitutions explicitly authorise the ledistato introduce certain limitations to the
constitutional right or freedom at issue, with awito fully complying with the principle of the
rule of law. Nonetheless, the Venice Commission efake Opiniofi that the ECHR would on
ratification be incorporated automatically into Azajan’s domestic legal system with ECHR
self-executing provisions directly applicable. Ire tcase of conflict ECHR would prevail over
the Constitutioh which would, in any event, be interpreted and enpénted in the light of the
ECHR. The Constitutional Law reinforced this.

16. Given the relative lack of clarity of the cbhasional regime concerning human rights
restrictions in Azerbaijan and notwithstanding tt@ncrete improvements brought by the
adoption of the Constitutional Law, it is essentiiabear in mind that the possibility to restrict
the right to freedom of assembly - and closely eoted freedoms - should not be left to the full
discretion of the legislatdf. This is all the more important that this consiitn&l regime
contains no express reference to the requiremeArtiole 11(2) ECHR that restrictions be
“necessary in a democratic society” (or some edgimtarequirement) or to the need for
proportionality which is a matter of some significa having regard to the comments which
follow.

V. Analysisof theLaw

Articles 1 and 3

17. These Articles contain an over-arching guaeamf freedom of assembly in accordance
with Article 49 of the Constitution, the applicatiof which guarantee is governed by the Law
under examination in accordance with the principhésinternational law whilst ensuring
equality of persons. It might be useful that thesevisionsmention not only the relevant
constitutional provisions, but also the relevantnm® of the international and European
instruments on the subject matter (ICCPR, ECHR HARE, the Convention on the Rights of
the Child, the FCNM)A reformulation of these references could helpusnghat the exercise of
the freedom of assembly will be brought in confaymwith the relevant international standards
and the Constitution as interpreted in the lightAdicle 11(2) ECHR. These Articles should
also refer to the Constitutional Law on Regulatminthe Exercise of Human Rights and
Freedoms referred to in paragraphs 13 and 14 above.

8 See Opinion on the Draft Constitutional Law orngBation of the Implementation of Human Rights

and Freedoms of Azerbaijan, ad §§ 2-15 (CDL-INF@QQ).

9 Constitution of Azerbaijan Article 151.

10 See Opinion on the Draft Constitutional Law ongBation of the Implementation of Human Rights

and Freedoms of Azerbaijan, ad § 8 (CDL-INF(200))27
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Article 2

18. The right of assembly covers all types of gatly including assemblies and meetings,
demonstrations, marches and processions whethelic paob private provided they are
“peaceful”. Furthermore, “an assembly” can be & llesmal grouping and for a less defined
purpose than is contained in these basic defigitiand “it is also an essential part of the
activities of political parties in the conduct déeions”**

19. Itis assumed that the purpose of the detdididitions contained in Article 2 of the Law is
to guarantee freedom of assembly to these typesssgmbly, which are all mentioned in
Article 49 of the Constitution, albeit not neceggain an exhaustive way. However, it is
unlikely that the list of Article 2 covers all pdsg types of assembly and it is not clear that
assemblies that fall outside the definitions ageil@ed by the Law or, indeed, whether they are
prohibited. The limiting nature of this definitias therefore unsatisfactory and unnecessary and
there would be great difficulty in differentiatifgetween the various categories. Article 2 not
only lists the various types of assembly coveredhieyLaw but also ascribes a specific purpose
to each type. The purpose of the assembly shouldddevant in these definitions. Where an
assembly, of whatever kind for whatever purpogeeaceful its restriction can only be justified
for the reasons listed in Article 11(2) ECHR whaoke reproduced in Article 7.1 of the Law.

20. The definitions in this provision of the Lavedikely to result in arbitrary decision-making
in relation to what assemblies are permitted andnjustifiable restrictions in relation to the
holding of peaceful assemblies. So, for instandenionstrations”, “street processions” and
“pickets” relate to “issues connected with socrad aational life” whereas a “gathering” is “for

a joint discussion of any question and for makimgeision”. This requirement is too vague and
could result in unjustified restrictions on thegldem of assembly. For example, assemblies held
for economic reasons might be considered as fatlintgide the scope of “social and national
life”.

Article 4.1

21. Article 4.1 provides for categories of pea¢efssembly that shall not be regulated by the
Law. These are assemblies “in places which areivaie ownership” and “enclosed places
especially designed for conducting public eventdiis distinction between assemblies held
in public places as distinct from assemblies helgrivate or specially designed place is not
appropriate since the ECHR applies to all typeassembly. Furthermore, the OSCE/ODHIR
Guidelines do not exclude that private property d¢@nused as a venue for a public
assembly?

22. The need for control of assemblies is notdahko these distinctions. If the assembly is
peaceful it should be allowed. It is nonethelegsdhise that, where possible, the right should
be allowed to be exercised without regulation; thig principle applies to all assemblies and
not only to those held on private property. If hhepose of the Law was simply to exclude
peaceful assemblies “in places which are in privatenership” and “enclosed places

1 See Opinion on OSCE/ODHIR Guidelines for Draftirayvs Pertaining to Freedom of Assembly, ad
§ 14 (CDL-AD (2005)040).

12 See OSCE/ODHIR Guidelines for Drafting Laws Peitay to Freedom of Assembly, ad items 3.1 and
5.2 (CDL(2005)048).
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especially designed for conducting public eventsirf the obligation of notification pursuant
to Article 5, this could be stated explicitly ineth.aw, as has been done for “fortuitous
assemblies” in part IV of the same provision.

Article 4 11

23. Atrticle 4.11 provides that “wedding and funkecaremonies, holiday and mourning events
and religious ceremonies” shall not be regulatedhgy Law. In the context of the above-
mentioned Round Table, it has been clarified tyatxrluding such assemblies from the scope
of the Law, the authorities intended not to undwdynplicate their holding, particularly through
the notification requirement. While this is perfgainderstandable given that hundreds of such
events take place every day without any problerblaaket ban of these events should they
become an “assembly” within the meaning of Artles excessive and not such as to provide a
proper link to a permissible reason for restrictiomler Article 11(2) ECHR® Indeed it can be
that people might wish to express an opinion ahsaic event and the distinction must be
difficult to draw in practice. In any case, the migelisted in Article 4.1l do not of themselves
present the likelihood of “disorder” or “crime” aldey do not necessarily present any danger
for the rights and freedoms of others.

Article 5

24. This Article provides for a “notification” pcedure before convening an assembly.
During the above-mentioned Round Table, represeatabf the Government have made it
clear that the requirement in the Law wasrfotificationand not for gpermissionto hold the
assembly. The Venice Commission welcomes this noation since other provisions of the
Law could, as they currently stand, encourage timapetent authorities to issue a blanket
prohibition as soon as the notification procesy@sancomplete.

25. For example, Article 14 | items 1) and 2)loé Law provides that the police have power
to suspend when necessary an assembly held withotien notification as well as an
assembly which does not meet the conditions stipdlan a written notification. In this
context, it is important to stress that any systgmotification for holding assemblies must
not impair or prevent the lawful exercise of thghti to assembly. Any restriction must
therefore be proportionate and the Law should ndéar that automatic suspension is not
the necessary consequence of defective notificatiprfailure to comply fully with a
notification: consideration of the individual cirtgtances of each case remains necessary.

26. Notification 5 days in advance might remove timpact of an assembly designed to
respond to a significant political event. Hencéufa to comply with a requirement for 5 days

notice should not necessarily justify suspensioor. i it clear why an assembly must have a
name, and its purpose, provided it is lawful, sHdo¢ able to change or expand without a
risk of prohibition or suspension.

13 Article 4 Il provides that :

« Using wedding ceremonies, holiday and mourning &vand religious ceremonies for organising gathgsin
meetings, demonstrations, street processions ai@{s shall be prohibited”.
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27. The notification also requires the approximatenber of participants. This may
sometimes be possible but equally an organisepitégsroviding a best estimate, may prove
to be significantly wrong in the numbers that maptte. This should not lead to any
consequences for the demonstration unless thdinkesl to legitimate reasons for restriction
detailed in Article 11(2) ECHR.

28. Allin all it seems that the notification pemture, which is in itself admissible, imposes
excessive bureaucratic requirements not justifiabihin the meaning of Article 11(2)
ECHR. A provision allowing organisers to supplemerformation submitted and fix any
flaws to allow for notification to become valid shd therefore be provided for.

29. As concerns spontaneous demonstrations, venelguaranteed by Article 11 ECHR, the
Law should include an express provision allowingnth This possibilityis only implied by
Article 5.IV., which merely states that a writtentification is not required for “fortuitous”
assemblies. Also, the right to counter-demonstratghould be regulated (see related comments
under Article 9).

Article 6

30. Article 6.1 prohibits “persons under 18 orgmns whose capability is restricted by the court
decision” to be organizers of an assembly. Thisvipian is too restrictive, since the UN
Convention on the Rights of the Child sets fortiisrArticle 15 the right of the child to freedom
of assembly. The authorities must therefore ensomeitions that permit those under 18 and of
restricted capacity to exercise their right to di@® of assembly and this may require positive
measures. The law could provide for these perdoagight to freedom of assembly under
certain conditions, for instance the consent optirents or legal guardians.

31. Atrticle 6.11I prohibits “foreigners and stagek persons” to be organizers of an assembly
pursuing political goals. If the imposition of art restrictions on the political activity of alen

is not forbidden (according to article 16 of theHE), preventing stateless persons with stable
and legal residence in a given State from orgagian assembly (including for pursuing
political goals) is an excessive restriction of fiteedom of assembly and should be reviewed.

32. Article 6.V prohibits an assembly if the orgamns cannot attend. It is excessive to ask for
all organizers to be able to attend an assembdy@scondition for allowing it. Sometimes the
force majeureor a fortuitous situation might prevent one or enarganisers to attend an
assembly. The provision might be used by certderasted groups even to block an assembly
by simply preventing an organiser to attend theeetve assembly. The law should therefore
provide for a certain flexibility, for example bjlawing the assembly to be held with at least
half of the organizers being present at the eweriiy giving the organisers the possibility to be
replaced by representatives in case of necessitigelle is adequate organising presence and
sufficient control and communication with the pelior other authorities so as to allow for a
peaceful assembly, then the failure of all orgasise attend should not result in prohibition of
the event.

Article 7
33. Article 7.1 contains the competing interegtattjustify the restrictions. The six points

closely follow the corresponding elements of Adicl1(2) ECHR, which is positive.
However, the Law provides in Article 7 1l that thestriction can take “any form including
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change of time and place of an assembly”, withaasqibing the proportionality test. This

affords far too wide a discretion to the authositie restrict assemblies. The Law should
therefore elaborate on the nature and extent trictsns permissible in order to remove the
possibility of arbitrary and discriminatory restrans.

34. Atrticle 7.1l and IV introduce the proportidity and the necessity test, respectively. This
approach follows European standards and is to tmomed. Article 7.1l and IV reflect that all
restrictions applied must be absolutely necessahaliow for a balance of interests between the
freedom of assembly and the State or public intemesluding the rights of other persons.
However, many specific rules in other parts oflthes are excessively restrictive and do not, in
practice, allow sufficient flexibility for the apphtion of the principle of proportionality. A
wider discretion to make arrangements to facilitageright of assembly is required.

Article 8

35. Article 8.1l item 3) provides for prohibitiof an assembly “during the period of
preparation for international events of state ingure determined by the decision of the
relevant body of executive power and on days oflihgl them on the territory of cities and
regions where they are conducted”. This provisiffards too broad a discretion in deciding
what is “an international event of state importdncehe obligation to prohibit such a
demonstration once it has been decided to be aerfistional event of state importance” is
unconnected with any permitted reason for restncimn Article 11(2) ECHR. The discretion so
to define a particular event contains the poterfoal disproportionate and discriminatory
restrictions being imposed on certain protests.plReare entitled to protest peacefully at
international events unless, in particular circiamsés under consideration, one of the permitted
reasons for restriction applies.

36. Article 8.1V introduces the notion of “relevapody of executive order” that is used in

Articles 8.V, 9.VI and VII, 10 and 13.VIl. Duringhé¢ above-mentioned Round Table,

representatives of the Government have indicatadtiie body (bodies) concerned was (were)
clearly identified in other sectoral legislatiom& it is very important to avoid uncertainties in

this regard - including for the public -, considena could be given to mentioning the name of
the public bodies concerned in the Law, or at leaaking precise cross-references to the
relevant legislative provisions.

37. Article 8.1V allows for prohibition of an asebly “in important cases in a democratic
society observing restrictions provided for in dauf Article 7..”. This provision is too vague

and its purpose cannot be determined. It seemdAtkiate 8 VI, which states that prohibition

shall be considered a measure of last resort, disodfice.

Article 9

38. Article 9.ll provides that if two events am take place at the same place and time
organisers are provided with the possibility ofetlgtining another place and time. However the
entittement to counter-demonstrate is protectedhey ECHR. There is a danger that this

provision would be used to prohibit counter-dem@tisin even where there is no danger of
confrontation between opposing sides. It is esalhiat the right to counter-demonstrate should
only be limited in connection with genuine securdy public order considerations (see

comments under Article 5).
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39. Article 9.11I prohibits assemblies in a listgaces. This provision uses the expression “shall
be prohibited”, which entails a disproportionatmitation on the exercise of freedom of
assembly by virtually excluding the use of the prtipnality test on a case by case basis.
People may have a particular desire to demonstrake vicinity of the places concerrféand

a provision allowing for more flexibility in the dsion-making by the competent authorities
would be preferable. The same holds true for At&lV, V and VI: in all these cases, should
restriction be placed on the holding of assemliesquires to be justified within the meaning
of Article 11(2) ECHR and the restriction shouldtbe less intrusive measure, not necessarily a
prohibition. As regards Article 9.VI in particulahe Law should at least provide for a procedure
allowing for the modification of the list of placetesigned for the holding of assemblies,
including at the initiative of individuals, shoutlde list be too limited. Article 9.VIiseems too
restrictivein that it excludes the holding of assemblies &f&00 (19.00 in summer time): the
text should be reviewed in order to allow for mtbeibility.

Articles 10 and 11

40. These provisions deal with decision-making jadétial review of administrative decisions
on the holding of assemblies. Whilst the relevarttiés of the executive power must give their
decision in writing at least two working days priorthe intended event and the decision must
be clear and grounded, nonetheless an appealdoriancust be considered by the court within
three day and there can be further appeals. Stiohetable would allow the original intended
date of the assembly to be passed before a cowddvgive its decision thus requiring the
assembly to be postponed.

41. Time limits should be so set that the decisibthe executive body and the decision of the
court at first instance can be delivered in timaltow the assembly to take place on the original
intended date should the court find in favour of thrganiserS Representatives of the
Government have indicated in the Round Table heaku on 19 September 2006 that they
were aware of this shortcoming of the Law and mgjlto remedy it.

Article 12

42. In Article 12.11, the reference to “the righit freedom of thought and speech orally and in
written in accordance with the Constitution of Republic of Azerbaijan” should be completed

with a reference to international and European chars. Otherwise, the text is unbalanced (the
only reference in the text to international treatie which the Republic of Azerbaijan is a party
is done in connection to the restriction of suaidamental rights).

43. The requirement in Article 12.1V that partems in an assembly should have “clearly
visible signs” distinguishing them is unusual amdessive. It is also impractical in the case of
“fortuitous” assemblies. Furthermore it effectiveiyeans that it is difficult for people
spontaneously to join a notified assembly.

14 See Opinion on the Law on conducting meetingsemablies, rallies and demonstrations in the

Republic of Armenia, ad § 38 (CDL-AD(2004)(039)).

15 See OSCE/ODHIR Guidelines for Drafting Laws Peaitey to Freedom of Assembly, ad item 4.5.
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44. Article 12.VIll is almost the only provisiohdt deals with the State’s duty to protect the
right to freedom of assembly. Indeed, the only oth@vision in the Law which places a
positive duty on state authorities is that contdimeArticle 9.VIII in relation to the provision

of a special area for conducting gatherings etés ktharacteristic that this single sentence
(“the government shall have the responsibility éoisuring the security of an assembly”) is
part of an article on the duties of organizers. Btegte’s duty to protect an assembly should
be treated in greater detail by the Law. Moreotee, second sentence of this paragraph
makes it possible for the organisers to requestiadédl police force but on the condition that
they pay for this service. This financial obligaticeems at variance with European
standards?®

Article 13

45. Article 13.V provides that “a participant ofaavful assembly cannot be later brought before
responsibility for participation in such an assgmhinly the participants of a lawful assembly
who violate the law can be brought before respditgibThe text should be completed in order

to clearly specify that participants in unlawfusasiblies should be exempted from liability

when they had no prior knowledge that the assernéty not been authorized. Also, the text
should mention that if an authorized demonstratioms out to be non-peaceful, individual

participants who did not commit any violent actmainbe prosecuted solely on the ground of
participation in an illegal gatherirfg.

Article 14

46. This provision regulates the powers of theicgoin connection with assemblies.
Generally speaking, the powers granted to the @alie very extensive and one may wonder
whether general policing powers could not suffloeany case, it is essential that expressions
such as “relevant means” and “special means”, wtiielpolice are entitled to use according
to Article 14 11l and V,, are clearly defined andhited. In this context, representatives of the
Government have indicated in the aforementionednBoliable that the use of “relevant
means” and “special means” by the police were w@gdl in detail in other pieces of
legislation, namely the 1999 Law on Police and1t®@4 Law on Internal Service.

47. Another cautious word should be made in aid the use of force - especially to suspend
and disperse an assembly - as provided for byl@ri¢. This provision lacks clear references to

the proportionality principle, in particular to eme that no undue use of force is made where an
assembly proceeds peacefully.

48. As regards Article 14 | item 3), comments halveady been made concerning the lack of
proportionality in the power to suspend where thenmo or lack of compliance with a written
notification (see related comments under Atrticle 5)

16 See OSCE/ODHIR Guidelines for Drafting Laws Peitey to Freedom of Assembly, ad item 4.3.

1 See OSCE/ODHIR Guidelines for Drafting Laws Peitgy to Freedom of Assembly, ad
item 7 § 2 (CDL(2005)048); See also ECHR judgmérit®March 1991Ezelin v. Francead § 50.



- 13- CDL(2006)067

Article 16

49. This provision provides that persons who wlprovisions of this Law “shall bear
responsibility in accordance with the legislatidnttle Republic of Azerbaijan”. It would be
necessary to have further information on what otkgrslation, whether imposing civil or
criminal liability, is involved and how it is impheented in practice. The Round Table
discussions of 19 September 2006 suggested tlegtsatwo provisions of the criminal code are
of particular relevance in this context, that istide 169 (“Infringement of rules on
implementing meetings”) and Article 233 (*Organiaatof actions promoting infringement of a
social order or active participation in such acidri® The way in which these provisions - the
scope of which seems wide - are applied in pradficéghe competent authorities is likely to
have a chilling effect on the population’s readinés avail itself of the right to freedom of
peaceful assembly. It is however not possible tmroent further without this additional
information.

50. Article 16 offers another example of the liestre perspective of the Law: there is
neither a mentioning of the liability for unlawfal excessive use of force by police, nor a
general provision on the responsibility of the &taWith a view to reaching a better overall
balance, the Law may thus be completed accordiimgkrticle 14 or in a separate provision.

V1. CONCLUSIONS

51. ltis positive that there are correct statemehprinciple governing freedom of assembly in
the Constitution, the Constitutional Law and thevLiander consideration. However the Law
sets out with excessive details the conditiongk@arcising the constitutionally guaranteed right
of assembly, especially where its exercise woulgepoo threat to public order and where
necessity does not in fact demand state intervenlibe relevant regulation should focus on
what is forbidden rather than on what is allowéghiuld be clear that all that is not forbidden
is permissible, and not vice-versa. The philosapftthe Law should therefore be changed.

52. The Law presents certain substantial shortogsniit entails excessive differentiation
between categories of assemblies in a manner whiciot properly linked to permissible
reasons for restrictions; furthermore, the procadequirements in relation to the notification
process are too onerous and the time frame allojdigial review lacks coherence.

18 Article 169 (1) of the criminal code providestha

“The organization, implementation or participatiom assemblies, in the cases forbidden by the lavichwh
brought to essential infringement of rights anditiegate interests of citizens — is punished bypbealty at a
rate of up to three hundred of nominal financialtuor restriction of freedom for the term up toeopear, or
corrective works for the term up to two years,raprisonment for the term up to two yéars

Article 233 of the criminal code provides that:

“Organization by group of persons of actions, roydiieaking a social order or connected to insubnadion
to legal requirements of the authority representtior entailed on infringement of normal actiwafytransport,
enterprise, establishment and organization, as aglhctive participation in such actions — is pineid by the
penalty at a rate from five hundred up to one tlmasof nominal financial unit, or corrective works the
term up to two years, or restriction of freedomtbe same term, or imprisonment for the term uphted
years.
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53. The principle of proportionality is not prolyerespected:he Law ensures too broad a
discretion for State authorities and provides famerous cases of automatic prohibition of
holding an assembly. Prohibition is often usechasonly response, and not as a last reSbs.
proportionality and the necessity test should beensonsistently reflected in the Law so as to
ensure, on a case by case basis, that the restrigticluding the use of force - is justified wiith
the meaning of Article 11(2) ECHR as the less sitt@ measure.

54. The Law does not adequately reflect the faat the state may be required to intervene to
secure conditions permitting the exercise of tgbktrio freedom of assembly, which may require
positive measures to be taken to enable lawful detretions to proceed peacefulijmportant
issues would merit being addressed by the Law, f@ghhe right to hold spontaneous
assemblies, the right to counter-demonstration, Btate’s duty to protect peaceful
demonstrations and the liability for unlawful orcegsive use of force by police.

55. It is important that improvements in the tekthe Law be coupled with progress made in
its implementation, which may justify awarenessirgj measures and adequate training for the
competent authorities so as to avoid too a resticeading of the Law. Indeetie way in
which the Law is interpreted and implemented igreft significance in terms of its compliance
with international human rights standards.

56. The Venice Commission stands ready to asmsArerbaijani authorities to improve the
Law.



