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I. Introduction

1. In a letter dated 13 April 2018, Ms Nela Kurubovi¢, Minister of Justice of Serbia, made a
request for an opinion by the Venice Commission on the draft Amendments to the
constitutional provisions on the judiciary (CDL-REF(2018)015, hereinafter, the “draft
Amendments”).

2. In November 2017, the Ministry of Justice of Serbia (hereinafter, the “Ministry of Justice”)
had asked the Venice Commission for assistance in drafting constitutional
pertaining to the judiciary. The Venice Commission appointed Mr James Hamilto
member of the Venice Commission,* to travel to Belgrade, Serbia and to attend m
the Ministry of Justice and other stakeholders with a view to providing assistance to
of Justice in drafting a constitutional amendment proposal on the judiciary, in Ji j
Venice Commission opinions, and to report back to the Venice Commissi

3. Mr Hamilton travelled to Belgrade twice (November 2017 and Janu submitted
his report to the Ministry of Justice in January 2018. On 22 January, jstry of Justice
published a working draft of amendments to the Constituti%Mr ed the Venice
Commission about his report and visits to Belgrade during 4 Session in Venice,
Italy on 16-17 March 2018.

4. The terms of Mr Hamilton’s engagement were a representative of the Venice
Commission, but to assist the Serbian authorities rm hem about previous relevant
opinions of the Venice Commission. Mr Hamj di -draft provisions, but provided
advice on a previously drafted concept paper p the Ministry of Justice.

ission invited Mr Johan Hirschfeldt
gen Steen Sgrensen (Denmark), Ms Hanna
) to act as rapporteurs.

5. For the present draft opinion, the
(Sweden), Ms Grainne McMorrow (Ir
Suchocka (Poland) and Mr Andrés

6. On 10-11 May 2018, a delegation e Venice Commission, composed of Ms Grainne
McMorrow, Mr Jgrgen Steen rensen, Ms Hanne Suchocka and Mr Andrds Varga
accompanied by M mas kert and Ms Tanja Gerwien from the Secretariat, visited
Belgrade and chronological order): Mr A. Vucic, President of Serbia; the Head of
the Delegation erbia; the Prime Minister; the Minister of Justice; the Minister of
European Integr es of the National Assembly?®; the President of the Supreme
Court of Cas hair of the High Judicial Council (HJC); the HJC; representatives of
IOs and m iplomatic community; the President of the Constitutional Court; the
Republi [ utor, the Chair of the State Prosecutorial Council (SPC); the SPC; the
iCi de sociations® and NGOs*.

a endments were prepared by the Ministry of Justice, following the adoption of
al Action Plan for Chapter 23 of the accession negotiations by Serbia with the
E Commission, opened in July 2016, with the aim of depoliticising the judiciary and to
stre en its independence. The draft Amendments were adopted by the Government of
Serbia prior to being submitted to the Venice Commission for the present opinion. The Venice

! Under the Horizontal Facility Programme for the Western Balkans and Turkey funded by the European Union
and the Council of Europe and implemented by the Council of Europe.

2 Committee on the Judiciary, Public Administration and Local Self-Government; Committee on Constitutional
and Legislative Issues and Committee on Human and Minority Rights and Gender Equality.

8 Judges’ Association of Serbia; Association of Prosecutors of Serbia; Association of Judicial and Prosecutorial
Assistants; Association of Judicial Associates.

* Judicial Research Centre; Lawyers’ Committee for Human Rights (YUCOM); Belgrade Centre for Human
Rights; Rule of Law Academic Network (ROLAN) and the Serbian Network of Jurists.
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Commission was informed that the formal amendment process will be initiated by the National
Assembly of Serbia after the adoption of the present opinion by the Venice Commission.

8. The Venice Commission was concerned to learn — from the numerous reports and
comments that it had received and from its delegation’s visit to Belgrade — that the important
process of amending the Constitution of Serbia of 2006 in its sections pertaining to the judiciary
in order to bring it into line with European standards, began with a public consultation process
marred by an acrimonious environment. Nevertheless these consultations led to substantial —
and positive — amendments to the draft. The Venice Commission would like to underline that
this acrimonious environment is counter-productive for a process, the aim of which | bring all
relevant actors together in order to achieve a common goal, which is to bring Serbi diciary
into line with European standards. It therefore encourages the Serbian authorities
efforts in creating a constructive and positive environment around the public consul
held when the National Assembly will examine the draft amendments, in t
country’s entire process of judicial reform — a process that also involveg,the i
of secondary legislation on the judiciary with the amendments, all of b achieved
within a very short period of time.

9. The present draft opinion was prepared on the basis of géntribgtion the*rapporteurs and
on the basis of an unofficial translation of the draft Amendm I S may occur in this
opinion as a result of incorrect translations.

10. This opinion was adopted by the Venice Co
)

Il. General Remarks

ts ..¥ Plenary Session (Venice,

11. The Venice Commission acknowled Si efforts of the Serbian Government in
pursuit of its aspirations to develop an modern democracy for the benefit of all the
Serbian people and in prioritising t e et the highest standards of compliance with
international best practice and the f law. In order for a democratic state to function
properly, it is essential that it has to h n independent, fair and impartial judiciary that is
trusted by the people. To achi this end, it is crucial that the judiciary be committed to
upholding the rule of and b e from political pressure or bias. The judiciary must also be
seen to be effici countable for the expeditious use of court time and resources and in
the delivery of ity judgments in order that a body of high standard reasoned case
law and jurispru built up. It is thus imperative that the judiciary provide justice
within a reas of time — as justice delayed is justice denied.

nce, to function properly, must be accompanied by judicial integrity. A
rit nly be evaluated by a vigilant, functional, fit for purpose and fair system of
This necessarily involves the observance of the separation of the three branches
judiciary, the executive and the legislature. Each branch must carry out its work,
a part of a system of checks and balances to ensure that none of these branches
uch unchecked power. In this context, it is important, as stated in the Venice
sion’s Rule of Law Checklist, that: “The judiciary should be independent. Independence
means that the judiciary is free from external pressure, and is not subject to political influence or
manipulation, in particular by the executive branch. This requirement is an integral part of the
fundamental democratic principle of the separation of powers. Judges should not be subject to
political influence or manipulation” — but it is also crucial that this be understood as not
excluding any interaction with the other branches of power.

® Rule of Law Checklist (CDL-AD(2016)007), paragraph 74,
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)007-€.
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13. This important interaction between the three branches of power was clearly explained by
the Consultative Council of European Judges (CCJE) in its Opinion no. 18 (2015): “In a
democratic society it is the responsibility of the legislature to design the legal framework in
which and by which saociety lives. The executive power is responsible for the administration of
society (in so far as state agents have to carry it out) in accordance with the legal framework
established by the legislature. The judiciary’s function is to adjudicate between members of
society and the state and between members of society themselves. Frequently the judiciary is
also called upon to adjudicate on the relationship between two or even all three powers of the
state. All this must be done according to the rule of law.”® And “Whilst all three powers share
responsibility for ensuring that there is a proper separation between them, peither that
principle nor that of judicial independence should preclude dialogue be
powers of the state. Rather, there is a fundamental need for respectful
between them all that takes into account both the necessary separation as

the state [emphasis added].” This means that, in checking a jud

governing accountability must be free from the executive’s interferenc
separation of powers and in turn prevent a democratic state from f

14. Although this is outside the scope of the draft Am& e ned in the present
opinion, the Venice Commission finds it important to draw i icle 4 of the current
Constitution of Serbia, which states that the “Governimen em be based on the division
of power into legislative, executive and judiciary.” T ral fule. It then goes into more
detail: “Relation between three branches of powe b sed on balance and mutual
control.” It is indeed important that the whole em, ing the judiciary, be balanced.
However, the wording “mutual control” raises word control could give rise to
misgivings in interpretations regarding th eJother powers, especially the executive
power, towards courts and lead to “politi the judiciary. For this reason, it would
be better to delete the wording “mutua the text of any future constitution.

15. The Serbian authorities made ar, in the meetings with the Venice Commission’s
delegation during its visit to Belgrade, they were fully committed to having a functioning
judiciary within a functioning de*ratic state and were ready to tackle any outstanding issues
to achieve this goal he an Is below, the Venice Commission will deal with those draft
Amendments a both the positive aspects of the draft measures and also those
amendments th te obstacles for achieving this goal.

lll. Analys

ice Commission has adopted a dozen opinions for Serbia relating to the judiciary®
nd 2014, analysing the country’s Constitution and subsequent legislation, as

’s Opinion no.18 (2015) on "The position of the judiciary and its relation with the other powers of state
i7n a modern democracy" https://rm.coe.int/16807481al
Ibid.

8 Opinion on the Provisions on the Judiciary in the Draft Constitution of the Republic of Serbia (CDL-
AD(2005)023); Opinion on the Constitution of Serbia (CDL-AD(2007)004); Opinion on the Draft Law on the High
Judicial Council of the Republic of Serbia (CDL-AD(2008)006); Opinion on the Draft Laws on Judges and the
Organisation of Courts of the Republic of Serbia (CDL-AD(2008)007); Opinion on Rules of Procedure on Criteria
and Standards for the Evaluation of the Qualification, Competence and Worthiness of Candidates for Bearers of
Public Prosecutor's Function of Serbia (CDL-AD(2009)022); Opinion on the Draft Criteria and Standards for the
Election of Judges and Court Presidents of Serbia (CDL-AD(2009)023); Interim opinion on the draft decisions of
the high judicial council and of the state prosecutorial council on the implementation of the laws on the
amendments to the laws on judges and on the public prosecution of Serbia (CDL-AD(2011)015); Opinion on
draft amendments and additions to the law on the Constitutional Court of Serbia (CDL-AD(2011)050corr);



https://rm.coe.int/16807481a1
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2005)023-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)004-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)006-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)006-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)007-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)007-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2009)022-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2009)022-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2009)022-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2009)023-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2009)023-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)015-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)015-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)015-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)050cor-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)050cor-e
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have other international bodies, including GRECO® and the CCJE.* Of the dozen opinions
adopted for Serbia by the Venice Commission, the most relevant opinion for these draft
Amendments is the Opinion on the Constitution of Serbia, adopted by the Venice Commission
at its 70" Plenary Session in March 2007.**

17. The draft Amendments have strived to overcome what the Venice Commission had
identified in its previous opinions as being one of the main problems with the process of the
reform of the judiciary in Serbia, notably the prominent role given to the National Assembly by
the Constitution with respect to judicial appointments.

18. In general, the draft Amendments contain a number of important and welcome
that are fundamental in any democratic state. Certain draft Amendments requi
comments. However, we consider, with respect, that there are certain matters th
dealt with by secondary legislation or bye-laws, but which are currently inc
Amendments and that there are also a number of other matters, pwhic

place in the Constitution, but for which reference is made to seco I
laws. This will also be addressed below.

Amendment | Competences (of the Nationa*ss y) mendment I
(Method of decision-making in the National As I

19. These Amendments list the competences of the, Nati
to the election of members of the High Judicial
Council (HPC), the Supreme Public Prosecutor of S
majorities required. The issues arising with resp
These Amendments will have to be amend
provided below.

ly, including with respect
d the High Prosecutorial
ic prosecutors and define the
ctions will be addressed below.
nce with the recommendations

C)

B. Courts

1. Amendment lll (Judiciary p iples

20. It is important to set owat the administration of justice shall be carried out by
independent courts. [Bhis has b spelled out. There are, however, a few provisions that are
less clear, are missi or, on the contrary, should not be included in the Constitution.

21. Inits fourth ap draft Amendment refers to the review of court decisions, which
may only be by “legally authorised courts in the proceedings prescribed by law.”
This provisigniin arantee the independence of courts against outside interferences in
the wor he Venice Commission, it is evident that the Constitutional Court is one

e a ed courts in the meaning of this paragraph. To this effect, the suggestion
ter the text by stating the following: “legally authorised courts, including the
ionaP Court, in the proceedings prescribed by law.”

Opinion on Draft amendments to Laws on the Judiciary of Serbia (CDL-AD(2013)005); Opinion on the Draft
amendments to the Law on the Public Prosecution of Serbia (CDL-AD(2013)006); Opinion on the Draft
Amendments to the Law on the High Judicial Council of Serbia (CDL-AD(2014)028); Opinion on the Draft
amendments to the Law on the State Prosecutorial Council of Serbia (CDL-AD(2014)029).

® Fourth Evaluation Round: Corruption prevention in respect of members of parliament, judges and prosecutors.
10 Opinion of the CCJE Bureau of 4 May 2018 (CCJE-BU(2018)4) following a request by the Judges’ Association
of Serbia to assess the compatibility with European standards of the proposed amendments to the Constitution of
the Republic of Serbia which will affect the organisation of judicial power (https://rm.coe.int/opinion-of-the-bureau-
of-the-ccje-on-serbia-of-4-may-2018/16807d51ab).

™ http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -AD(2007)004-e.
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22. In the sixth paragraph, the draft Amendment refers to how the court shall sit, which is a
technical matter that should be dealt with by secondary legislation, not the Constitution.

23. The seventh paragraph refers, amongst others, to judicial assistants. They are not lay
judges and their status, role and remit remain unclear. The circumstances and parameters of
their participation, if any, in court proceedings warrants precise definition. This could be more
appropriately dealt with in secondary legislation.

24. An aspect that has been omitted altogether in the draft Amendments, and which is
important for the independence of the judiciary, is its budget. Although internatiogél texts do
not provide for the budgetary autonomy of the judiciary, there is a strong case
taking the views of the judiciary into account when preparing the budget.** Thi

positively on better use of court time and resources, thereby deliveri
service to the Serbian people.

2. Amendment V (Independence of judges)

25. This Amendment is an important provision. It addressg iple"ef the independence
of the judiciary, which is a fundamental principle and migh e d in Amendment Il
as well as the principle of legal certainty. Both are import rt ministration of justice in a
state based on the rule of law.

26. The first paragraph provides that “A judge be ndent and shall perform his/her
duties in accordance with the Constitution, ratifiee.i tional treaties, laws and other general
acts”. The subordination of ordinary judge ution (not only to the law) was a new
regulation in many European states an scussed among constitutional lawyers
and judges of constitutional courts. D controversies around this solution, its main
positive goal is the requirement th en nary judge, not only a constitutional judge,
should see the act on which s/he icates within the context of the constitution, as a
structural and axiological keystone in th tem of law.

S paragﬁ refers to: “other general acts”. The general acts of the

his formulation, are a direct source of law, and judges should be
e, Constitution, ratified international treaties and laws, but also to
dy. This is, in and of itself, not a problem if the wording “other
to secondary legislation, such as regulations issued by the executive

27. The end of the ffi
executive, in thefli
subordinated n
general acts of t
general acts”
as authoris

P ph of this Amendment states that “The method to ensure uniform application
courts shall be regulated by law.” The Commission is conscious that there is
ia regarding a lack of legal certainty due to inconsistent case law. This may
reasons, not only a lack of effort by the judges to ensure that their decisions take
th g case law into account. Nevertheless, under these circumstances it seems
legitimate for the Constitution to provide a clear signal of the importance of ensuring
consistency in the case law. While welcoming the intention behind this paragraph, the
Commission is concerned about its wording and by the intentions of the phrase “method to
ensure...”. Does it refer to a special procedure or a special body? Useful mechanisms and
models to establish a body of reasoned case law should be explored and consideration should
be given to new ways of encouraging the application of precedent, all of which should be the
task of the judiciary. This will result in more consistency in cases and engender greater public

12 see Report on the independence of the judicial system part I: the independence of judges (CDL-

AD(2010)004), paragraph 54.


http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)004-e
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trust in the judicial system and more optimism that it will provide litigants with real remedies
before the Serbian Courts.

29. Careful consideration must be given as to how a uniform application of the law is to be
guaranteed. This is a difficult question, as it touches upon the internal independence of judges.
The Venice Commission, in its Report on the independence of the judiciary (paragraphs 71-72)
states the following: “Judicial independence is not only independence of the judiciary as a
whole vis-a-vis the other powers of the State, but it has also an “internal” aspect. Every judge,
whatever his place in the court system, is exercising the same authority to judge. In judicial
adjudication he or she should therefore be independent also vis-a-vis other judge d also in
relation to his/her court president or other (e.qg. appellate or superior) courts.” M
future development in the case law should not be hampered by unduly rigid rules.

30. Many countries have grappled with this difficulty. The uniform application
harmonisation of case law are guaranteed in different ways, depending o
system of the country concerned. In common law countries this is d
I
S

the rule of precedent. This means, for instance, that in the United King e rendered
by the Supreme Court and the Court of Appeal become precedent must follow in
future cases. In continental or civil law systems, legislatiomis r rce of law and

t
judges will have a more limited authority to interpret it. 0 s, however, if the
legislature is not satisfied with the interpretation of the law can change the law
to that effect.

31. Also, it should be noted that the European Co
conflicting court decisions or judgments are angi
based on a network of trial and appeal court:
jurisdiction.™® Conflicting decisions render
breach of the fair-trial requirement when ns come together, which are: profound
and long-standing differences in the the case law of the domestic courts; where
there is no domestic law that provi fo nisms and remedies such as an appeal or
review capable of overcoming these nsistencies or, if there are such mechanisms, they
have neither been accessible nor effecti

ights (ECtHR) has held that
f any judicial system “which is
over the area of their territorial
nce, according to the ECtHR, are in

32. With respect t princ@f legal certainty and consistency in judicial decisions, the

ECtHR has fo enunciated principles outlined above in addressing the issue of
ameliorating in uarantees, inter alia, a certain stability in legal situations and
contributes to pu. in the courts.”™ However, it went on to state that if there were
persistent co isions, this could create “a state of legal uncertainty likely to reduce

icial system, whereas such confidence is clearly one of the essential
ased on the rule of law."™®

cot " Hence, taking case law into consideration when rendering decisions is useful and
imporgant. In addition, the CCJE has clearly stated in its Opinion no. 20 (2017) that: “...while
judges should in general apply the law consistently, it is of paramount importance that when
a court decides to depart from previous case law, this should be clearly mentioned in its
decision. It should explicitly follow from the reasoning that the judge knew that the settled
case law was different concerning the relevant matter and it should thoroughly be explained

13 see European Court of Human Rights Judgment in the Case ofCupara v. Serbia

http://hudoc.echr.coe.int/eng?i=001-164672.
% Ibid.
5 |pid.
18 |bid.
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why the previously adopted position should not stand. Only then can it be established
whether the departure was conscious (whether the judge consciously departed from the
case law in an effort to ultimately change it) or whether the court neglected or was simply
unaware of the previous case law. In addition, only in such manner can a genuine
development of law be achieved. Failing compliance with these requirements can be
considered arbitrary and the individual’s right to a fair trial would be violated.”*’

34. According to European standards, it is important that consistency in the case law be
achieved through the decisions of higher courts establishing a coherent and consistent
jurisprudence and not through a higher court issuing general directives or instructi to lower
courts.’® As the Venice Commission has stated in its previous opinion, “/Tjhe n i
practice should, in principle be solved by an appeals procedure that could be desi
solve problems that usually, only or mostly, occur in different categories of
cases.™®

35. In any case, the sharing of case law by national courts is impo thods of
doing so may vary, but cooperation between courts in this process is k ective if a
suitable mechanism exists that enables it. Although not mention mendments,
the delegation of the Venice Commission, which visited radg; [discoyered that there was
talk about the creation of a “certification commission” whic I k the harmonisation
of case law, the composition of which was unclear. T i mission has strong
reservations with respect to any body outside the judicia su uch tasks. However, the
Venice Commission is of the opinion that cas g by, for instance, case law
departments in last instance courts (which can als ta ed in lower courts) would be
the better choice.

36. The Venice Commission therefore rec deleting the third paragraph. If, however, it
is felt that a reference to the need to armonisation of case law should be
included in the Constitution and if the e role of the Supreme Court in Amendment
X is not considered sufficient, then t ph of this Amendment could make reference
to taking into consideration or having egard to the case law.

3. Amendment VI (Cond’s for election of judges)

37. In order f inistration of justice to function properly and effectively, much will
depend on the [ judges, its prosecutors and all staff that is involved in the process.
However, it will r
judicial traini training and the efficiency of the judiciary.

training in a judicial training institution”. All other conditions are left to be
. In principle, the general conditions for the election of judges should either be
at the constitutional level, and can then include the obligation for judicial training, or
be entirely left to secondary legislation.

39. The Venice Commission delegation, which visited Belgrade, was informed that the
institution mentioned in the second paragraph refers to the Judicial Academy of Serbia, as
there is no other judicial training institution in Serbia. It was also informed that this provision is
meant to remedy a constitutional problem created by a decision rendered by the Constitutional

v Opinion no. 20 (2017) on the Role of courts with respect to the uniform application of the law, in paragraph 32.
'8 Recommendation CM/Rec(2010)12 on Judges: independence, efficiency and responsibilities, paragraph 23:
“Superior courts should not address instructions to judges about the way they should decide individual cases,
except in preliminary rulings or when deciding on legal remedies according to the law.”

19 Opinion on Draft amendments to Laws on the Judiciary of Serbia (CDL-AD(2013)005), paragraph 105.


https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805afb78
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)005-e
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Court of Serbia in February 2014, deeming such an arrangement unconstitutional under the
current Constitution.

40. Two main objections were raised with respect to including an indirect reference to the
Judicial Academy in the Constitution: the independence of this institution is not guaranteed by
the Constitution and the practical experience of the judicial assistants, who are traditionally
working in the court system with the expectation that this may open, for at least some of them,
the possibility to become judges, is not taken into account. The Venice Commission delegation
that went to Belgrade had received an unofficial translation into English of the “Law on Judicial
Academy” (Official Gazette of the RS, no. 104/2009), and of the “Law a
supplementing the Law on the Judicial Academy”. The scope of the first Law is, acc
Article 1, to “..establish the Judicial Academy (hereinafter referred to as: the Ac
regulate its status, activity, governing and financing bodies, as well as the initial an
training of judges public prosecutors and their deputies (hereinafter

and prosecutor/al staff.” Article 3 on the status of this Academy sta
Academy shall be the Republic of Serbia. [...] The internal organisation
by the Academy shall be regulated by the Law on public services u e stipulated by
this law. The Ministry in charge of judiciary shall supervise leg the Academy.”
In addition, under Atrticle 7, this Academy has a steering commi

“The Steering Committee shall be a body managi
nine members.
Members of the Steering Committee shall be: fo
Council from the ranks of judges, two of
Association of Judges; two members appoi
ranks of prosecutors, one of whom i
Prosecutors; and three members ap overnment, one of whom is the state
secretary in the Ministry responsib , in charge of professional advancement of
those employed in judiciary and fi ng the employees of the Academy.
Members of the High Judicial Cou d State Prosecutors’ Council cannot be members of
the Steering Committee.
The term of office of memb
be re-elected.
Members and

nd it shall be made up of

ppointed by the High Judicial
pointed at a proposal of the
ate Prosecutors’ Council from the
the proposal of the Association of

e‘f the Steering Committee shall be four years and they can

man of the Steering Committee shall be entitled to remuneration for
0% of the basic salary of a basic court judge.”

¥ Law on the Judicial Academy ("Official Gazette of RS" No. 104/09,
5) shall be aligned with Amendments | to XXIX to the Constitution of the

is will facilitate taking into account the practical experience of the judicial assistants
iates, but having regard to their large number — approximately 2000 for a body of
700 active judges in Serbia — it will not enable many of them to become judges.

42. Having a national judicial academy is welcome and not unusual by any means, for
instance, France has the Ecole Nationale de la Magistrature, and this is to be supported.
Hence, the Academy’s role as a sole gatekeeper to the judiciary seems well founded with the
aspiration and commitment to strengthen the calibre and professionalism of judicial and
prosecutorial training, but it would be advisable to protect the Academy from possible undue
influence by providing it with a firm status within the Constitution.
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43. The Venice Commission finds, in general, that Amendment VI should be rewritten to
regulate more clearly the conditions needed to become a judge. As it stands, the content is not
coherent with the title.

4. Amendment VIl (Permanent Tenure of Office)

44. This Amendment deals with the stability of the judiciary. The probationary period no longer
exists, which is to be welcomed. The Venice Commission always supported the abolition of this
practice “Probationary periods by definition raise difficulties for judicial independence but if they
are to apply they should not be longer than is needed to assess a judge’s suitabj
Venice Commission considers that setting probationary periods can und
independence of judges, since they might feel under pressure to decide cases in

Way. 220

45. This Amendment also deals with the dismissal of judges, which isjan im

of the independence of judges, because it has a direct effect on the&o
iSt
m

. In this
judges:
ice of judges
ted in cases of
or where the judge

e only at the request

46. The appointment and the dismissal of judges be lated in the Constitution® —
which is the case, to some extent, with this d e first paragraph refers to the
appointment of judges and to their life tenur is Clearly spelled out and should be
welcomed. The second paragraph then g t situations in which tenure may end
before a judge’s retirement. With respec i e grounds should be laid down in the
t out, as well as the right of appeal of the

Constitution and the competent court
judge concerned.?” The right to an competent court have been provided for in
this Amendment. The third paragraph is Amendment provides for four reasons for a judge’s
dismissal: 1) being sentenced to at lea months imprisonment; 2) committing a crime that
makes the person unworthy of ship; 3) performing judicial functions incompetently, and 4)

having committed a nary offence.

respect, Recommendation CM/Rec (2010)12 of the Committee o
independence, efficiency and responsibilities” states that: “60. T
should be established by law. A permanent appointment sheuld e
serious breaches of disciplinary or criminal provisions establ| I
can no longer perform judicial functions. Early retirement s
of the judge concerned or on medical grounds.”

47. The first re apparent issue. In the second, the wording “a crime that makes
the person unwi i ip” is vague and would benefit from more precise wording by
ind of criminal offence is being referred to.

48. Thethi oses a real problem as “performing judicial functions incompetently” is
cover a variety of situations, notably, it could apply to a judge who has
s the Venice Commission has stated in the past: “[...] [Pleriodical breaches

Jprofessional incompetence and immoral acts are categories of conduct which are
as legal concepts and capable of giving rise to abuse.”® Incompetence is difficult to
d any judge could be accused of having acted incompetently in specific cases.
Therejore, this third reason needs to be taken out.

2 Opinion on Draft Constitutional Amendments concerning the Reform of the Judicial System in “the former
Yugoslav Republic of Macedonia” (CDL-AD(2005)038), paragraph 30.
z Opinion on the Constitution of Finland (CDL-AD(2008)010), paragraphs 112-113; Joint opinion on a proposal
for a constitutional law on the changes and amendments to the Constitution of Georgia (CDL-AD(2005)003),
E)zaragraph 105.

Ibid. See also the European Charter on the statute for judges (1998), paragraph 5.1.
s Opinion on the Albanian law on the organisation of the judiciary (chapter VI of the Transitional Constitution of
Albania) (CDL(1995)074rev), p.4


http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2005)038-e
https://rm.coe.int/16807473ef
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49. The fourth reason needs to provide detail on what these serious disciplinary offences are. It
is important that there is an appropriate scale of sanctions for disciplinary offences and that
they are applied in accordance with the principle of proportionality.?* Care should be taken that
only failures performed intentionally or with gross negligence should give rise to this most
severe sanction.”® As stated by the Venice Commission “Disciplinary proceedings should
generally be initiated in case of professional misconduct that is gross and inexcusable, bringing
the judiciary in disrepute.’®

50. In this respect, the Venice Commission has said in previous opinions, that “For the [...]
reason of independence and impartiality, the grounds for suspension, dismissal oighesignation
should be laid down in the Constitution, and the competent court should be set out
the right of appeal of the judge concerned.”®’ The latter is provided in the fourt
which gives the judge (and president of the court) a right of appeal to the Constit
against decisions of the High Judicial Council (HJC) on the cessation of judiciz
an important guarantee of the independence of the judiciary, and is to he welg

5. Amendment VIIl (Non-transferability of Judge)

51. The Venice Commission has consistently supported t rin ransfers against the
will of a judge may be permissible only in exceptional c @ transfer due to an
organisational reform (or lawful alteration of the court syst e limited by precise
conditions, against the will of the judge may be accepta th endment, the wording “in
case of revocation of the court or the substantial pa iction of the court” needs more
detail in order to narrow the situations down in a cle . revocation of a court means
the closure of the entire court and its transfer to er or a transfer of jurisdiction from
one court to another etc.

52. It is also important to ensure that
similar position is guaranteed to the j

provision.? A general strengthe 0
recommended.

of remuneration and an equivalent or
nsferred and needs to be stipulated in this
ording of this Amendment is therefore

6. Amendment IX (Immu»and incompatibility)

53. This Amen out that judges and lay judges are covered by functional immunity,
which is to be

s. This is by no means an unusual provision and most countries
of restriction on the political activity of judges in their constitutions (or in

opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the Directorate General
of Human Rights and Rule of Law of the Council of Europe, and of the OSCE Office for Democratic Institutions
and Human Rights (OSCE/ODIHR) on the draft law on disciplinary liability of judges of the Republic of Moldova
gCDL-AD(2014)006), paragraphs 19 and 35.
® Ibid., paragraph 35.
2" Opinion on the Constitution of Finland (CDL-AD(2008)010), paragraph 113; Joint opinion on a proposal for a
constitutional law on the changes and amendments to the Constitution of Georgia by the Venice Commission and
OSCE/ODIHR (CDL-AD(2005)003), paragraph105.
2 Report on the independence of the judicial system part I: the independence of judges (CDL-AD(2010)004),
E)garagraph 43.

See, for example, Opinion on the draft laws on courts and on rights and duties of judges and on the judicial
council of Montenegro (CDL-AD(2014)038), paragraph 58.


https://hudoc.echr.coe.int/eng#{"appno":["21722/11"]}
https://rm.coe.int/16807473ef
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)010-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2005)003-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)004-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)038-e
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laws or codes of conduct). It is the type of activity that is prohibited which differs from one
country to the next — some countries have rules that ban the holding of more than one mandate
(e.g. being a judge as well as a member of parliament or government),®* some prohibit all
political activity®* or the membership in a political party®* and so on. The Venice Commission
has said that “...judges should not put themselves into a position where their independence
or impartiality may be questioned. This justifies national rules on the incompatibility of judicial
office with other functions and is also a reason why many states restrict political activities of
judges.” However, the Venice Commission would like to suggest that “political action” be more
clearly defined or replaced by introducing a prohibition of membership in a political party.

7. Amendment X (The Supreme Court of Serbia)

55. The Amendment describes the Supreme Court of Serbia as the highest co
The only role of this Court that is regulated on the constitutional level is to e
application of the law by the courts. It does not, however, indicate how this i

56. In light of what was said above for Amendment V, the Venice C Id like to
suggest that the following (italicised and bold) wording be added paragraph of
this Amendment: “The Supreme Court of Serbia shall ensure, uni ' n of the law by
the courts through its case law.”

8. Amendment XIlll (Composition of the Hi il)

57. In countries which have them, the structure
country to the next. Serbia has chosen the m
judges and one for prosecutors (see Amendm
that exist for judicial councils in Europe.

cils tends to vary from one
ntirely separate bodies: one for
). This is one of the possibilities

58. As regards the establishment
Commission’s view is as follows: *

position of a judicial council, the Venice
r g this variety of legal systems, the Venice
Commission recommends that state ich have not yet done so consider the establishment
of an independent judicial council or r body. In all cases the council should have a
pluralistic composition with a *tantial part, if not the majority, of members being judges.
With the exception -officl embers these judges should be elected or appointed by
their peers.” | ed that, in the composition of this body “A balance needs to be
struck betwee endence and self-administration on the one side and the
necessary acco judiciary on the other side in order to avoid negative effects

procedures
restraint.

s are carried out effectively and are not marred by undue peer

achieve this goal is to establish a judicial council with a balanced
34

t XIll proposes that the HIC be composed of ten members: five judges elected
ers and five prominent lawyers elected by the National Assembly. The reason given
2 solution was to ensure that there would be no judicial corporatism. Having an even
of members in the HJC is less usual than having an odd number, which is the current
trend in many European states — there are only a few that have an even number of members in

For example in the Andorra, Denmark, Croatia, Czech Republic, Estonia, France.

For example in Albania, Armenia, Azerbaijan, Belarus.

The Austrian Code of Conduct made by judges for judges also advises against party membership.

Report on the independence of the judicial system part I: the independence of judges (CDL-AD(2010)004),
E)aragraph 32.

Report on judicial appointments (CDL-AD(2007)008), paragraph 27.


http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)004-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2007)028-e
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their judicial councils.®** There are European standards on the issue of the composition of a
judicial council, notably Recommendation CM/Rec(2010)12 states in its paragraph 27 that:
“Not less than half the members of such councils should be judges chosen by their peers from
all levels of the judiciary and with respect for pluralism inside the judiciary.” No reference could
be found on whether there should be an even or an odd number of members in such a council.
In any case, where decisions are adopted by at least six members (see Amendment XVI),
whether there is an even or an odd number of members will not make a difference.

60. The criteria for the members of the HIC are included in this Amendment. As regards
members elected by the National Assembly, the criteria raise the question as to whyfenly those
who have passed the Bar exam fall within the category of “prominent lawyers”. would
exclude law professors, for instance, and the additional need for having had “..
years of working experience in the field of law falling within the competence of the
Council” is very vague and unclear as to its purpose.

61. The main problem with respect to this Amendment is, howe
members of the HIC are all elected in the same manner by the N
first round, they can be elected by a 3/5"™ majority. This majority,
majority provided for in the initial draft, already providesgfor
system for the National Assembly and the election result
the election of all non-judicial members by the majority
case, has little meaning in practice, since the segond
may elect all these members and there is no i '
Assembly to avoid a second round of voting. 5/9™
a government will often dispose of such a magj

possibility that half of the members of the HJ
President — will be a coherent and like-
government.

than the 2/3"
the electoral
protection against
is provision, in any
ides that a 5/9™ majority
the” majority in the National
hold and it seems likely that
ary, this provision creates the
ccording to Amendment XV, the
n line with the wishes of the current

62. This cannot be accepted an
this respect. One would be to provi
minority in the Assembly will also be a

s must be found. Different options exist in
r a proportional electoral system that ensures the
elect members. Another option would be to give
to outside bodies, not under *rnmen control, such as the Bar or the law faculties the
possibility to appoi mber third option would be to increase the number of judicial
members to be their peers. It will be up to the Serbian authorities, based on the
conditions in a e of the country, to choose the most suitable option.

63. It would
facilitate di

ible to include ex-officio members in the HJC. This can be useful to
he various actors in the system. However, care must be taken that
mbers does not increase the risk of domination of the HJC by the
e Minister of Justice were to be included as an ex-officio member, he or
t have the right to vote or participate in the decision-making process if it is a
ning the transfer of judges and disciplinary measures against judges.®

m up, in its current form, this Amendment is not suitable to ensure pluralism within

the and other solutions must be found.

% Those with an even number of members include Armenia, Belgium, Denmark, Italy, Netherlands, (Scotland),
Slovakia, Spain.

% See for example, Joint Opinion on the Draft Law on the Judicial System and the Status of Judges of Ukraine (CDL-
AD(2010)003); Opinion on recent amendments to the law on major constitutional provisions of the Republic of
Albania (CDL-INF(1998)009); Report on Judicial Appointments by the Venice Commission (CDL-AD(2007)028);
Interim Opinion on Constitutional Reforms in the Republic of Armenia (CDL-AD(2004)044); Opinion on the reform of
the judiciary in Bulgaria (CDL-INF(1999)005).


https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2010)12
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)003-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)003-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-INF(1998)009-e
http://www.venice.coe.int/webforms/documents/CDL-AD(2007)028.aspx
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)044-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-INF(1999)005-e
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9. Amendment XIV (Term of Office of Members of the High Judicial Council) and
Amendment XV (President of the High Judicial Council)

65. Under these Amendments, the mandate for members and of the President of the HJC is of
five years without the possibility for re-election. This is a relatively short mandate, although a
change in the position of the President every five years is to be welcomed. However, it would
be unfortunate if all the members were to change at the same time every five years, including
the President. The Venice Commission therefore suggests that a system of gradation in the
turnover of the membership of the HIC be introduced.

66. According to the second paragraph of Amendment XV, the President of the Ht
elected among the lay members. It is true that the Venice Commission has statg
chair of the council could be elected by the council itself from among the non judic
of the council.®" However, this recommendation by the Commission is ai
where judges elected by their peers have the majority in a council and is
increases the risk of domination of the HJC by the current majority in p

ember shall
prescribed by
raft Amendments,
tirely to secondary

67. Under the third paragraph of Amendment X1V, the term of offi
cease “for reasons prescribed by the Constitution and law and i
law.” This provision appears to apply to all members o
however, contain no criteria for dismissal and so appear
legislation, which is a problem.

68. In addition, under Amendment I, in the thir ra ational Assembly’s election
rights) and in the penultimate paragraph of Ame n embers of the HJC elected by
the National Assembly may be dismissed by th I a 5/9™ majority regardless of the
majority with which they were elected. Thi e revised, the majority required for
dismissal should be higher, or at least eq e rity required for election. It is important

that criteria for dismissal (and proced down in the Constitution and not just left to
legislation.

10. Amendment XVI (Work and D ion-making of the High Judicial Council)
69. This Amendm
issues, all of whj

eals v'he decision-making process of the HJC. It raises several
tained in the third paragraph leading to the dissolution of the HJC.

independent body, which also means that its individual members should be regarded as
independent and should not be dismissed “en masse” on the grounds that one member has not
acted responsibly in the decision-making process. Also, taking into account the composition of
the HJC of five-five, the deadlock in the decision-making process could potentially be provoked
by the politically-elected part of the HIC against the judges. In other words, this provision could
have the potential of rendering the HJC inoperative. This categorical rule should therefore be
reconsidered and the third paragraph deleted.

%" Report on judicial appointments (CDL-AD(2007)008), paragraph 35.
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C. Public Prosecutor’s Offices
1. Amendment XVIII (Status)

72. Regulations on the prosecution service tend to diverge much more from one country to the
next than do regulations on courts. European standards on courts are stricter, however,
European standards with respect to the prosecution service are catching up. For instance, one
common standard is that the prosecution service should be deprived of its extensive powers in
the area of general supervision, which should be taken over by the courts (genegél courts of
law, administrative courts and the constitutional court) as well as by the instit
ombudsman.

73. The broad power of the prosecutor to protect human and citizens’ rig
state and public interest raises doubts. This was often a concern rais nice
Commission.*® A similar concern was raised in the Parliamentary Ass ndation
1604(2003) on the Role of the public prosecutor’s office in a democ s to non-
penal law responsibilities, it is essential that any role for the the general
protection of human rights does not give rise to any conflicigef int a deterrent to
individuals seeking state protection of their rights.”

74. In this context, it seems to the Venice Commission e f the Public Prosecutor’s
Office, as set out in Amendment XVIII, is too bro paragraph of this Amendment
provides that the Public Prosecutor’s Office is an a te body, that will “prosecute
the perpetrators of criminal offences [...] and e constitutionality and legality,
human rights and civil freedoms.” Although the tor’'s Office obviously always has
to act in accordance with the Constitution general protection of human rights is
not an appropriate sphere of activity for s office. This should be the task of an
ombudsman and/or of a specific ights body.** In addition, the protection of
constitutionality in a state which h C onal Court, such as Serbia, falls within the
competence of that Court. The Venic mission therefore suggests that the first paragraph
be rephrased. Another possibility woul replace it by the following wording: “The law may
grant other exceptional tasks f e protection of public interests to the Public Prosecutor's

Office”.

75. The third e Amendment, which states that any influence on the Public
Prosecutor’s Offi idual criminal prosecution case, is prohibited — should be
welcomed. Thi to the distinction that should be made between the independence of

judges and

cutive to give instructions in individual cases to the Prosecutor General (and of
directly to any other prosecutor). General instructions, for example to prosecute
in types of crimes more severely or speedily, seem less problematic. Such
instructions may be regarded as an aspect of policy which may appropriately be decided
by parliament or government.”°

B see Report on European standards as regards the independence of the judicial system: part Il - the
Egrosecution service (CDL-AD(2010)040), paragraphs 73, 77-83.

See the Principles relating to the Status of National Institutions (The Paris Principles), General Assembly
resolution 48/134 of 20 December 1993.
40 Report on European standards as regards the independence of the judicial system: part Il - the prosecution
service (CDL-AD(2010)040), paragraph 30.


http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e
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76. The Venice Commission delegation which visited Belgrade was informed that there is no
internal independence granted to individual prosecutors in Serbia. Although there is, as such,
no problem with this under European standards, as the “independence” of prosecutors by its
very essence differs from that of judges — there are, however, a number of guarantees that
apply to individual prosecutors that need to be heeded. In this context, the following should be
noted:

“31. The independence of the prosecution service as such has to be distinguished from
any “internal independence” of prosecutors other than the prosecutor general. In a
system of hierarchic subordination, prosecutors are bound by the directivesgguidelines
and instructions issued by their superiors. Independence, in this narrow sen
seen as a system where in the exercise of their legislatively mandate

superiors nor have their action confirmed. Prosecutors other than the prg
often rather enjoy guarantees for noninterference from their hierarghical

32. In order to avoid undue instructions, it is essential to devel
guarantees of non-interference in the prosecutor’s activitie
ensuring that the prosecutor’s activities in trial proced ar al pressure as
well as from undue or illegal internal pressures from withi tion system. Such
guarantees should cover appointment, discipline / re pecific rules for the
management of cases and the decision-makingyproc

t countries where the prosecutor
wer to dismiss him or her. In such a
guard, there is a risk of politicisation:

ifig taken into account in relation to particular
cases raised in the Parliament ary accountability may also put indirect
pressure on a prosecutor to avoid unpopular decisions and to take decisions which
will be known to be popular with legislature.” Consequently, accountability to
Parliament in individual cas’of prosecution or non-prosecution should be ruled
out.”

2. Amendment XIX (Responsibility)

77. The Venice Commission has stated in th
general is elected by Parliament, it often
case, a fair hearing is required. Even w,
“Not only is there a risk of populist p

a

78. This Amen t the responsibilities (accountability) of the prosecutors within a
hierarchical pros ial and with respect to the National Assembly. Both the Supreme
Public Prose he public prosecutors, i.e. the heads of prosecutors’ offices, are
responsible (the public prosecutors in addition to their responsibility to the
utor). This reflects the fact that, according to Amendment XXV, they are

3. Amendment XX (Public Prosecutors and Deputy Public Prosecutors)

79. This Amendment refers to a legal remedy against instructions from the public prosecutor
that is available to deputy prosecutors, which is to be welcomed. However, is there a legal

* bid., paragraphs 31-32.
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remedy for the public prosecutor against instructions from the Supreme Public Prosecutor?
More precise wording, that also covers public prosecutors, would be welcome. *?

4. Amendment XXI (Election of the Supreme Public Prosecutor of Serbia and
Public Prosecutors)

80. The first paragraph of this Amendment sets out that the National Assembly elects the
Supreme Public Prosecutor to a five-year non-renewable term. A suggestion might be made
that, since the term of office is not renewable, to prolong the mandate from five to e.g. eight
years. The Venice Commission has repeatedly recommended that the general pr,
elected by a qualified majority. In this case, an anti-deadlock mechanism should b
for the election of the general prosecutor.

81. The third paragraph states that the National Assembly elects public p
proposal of the HPC. It follows from Amendment XXV below, that th [
dismisses the prosecutors on the proposal of the HPC. Prosecutors
Public Prosecutors should have no link to the National Assembly
paragraph should be deleted as well as the reference to public pr
Amendment II. ‘

ragraph 12 of

5. Amendment XXIIl (Life Tenure of Deputy Publi

82. The permanent tenure of deputy prosecutors is

83. This Amendment, however, has the s
regarding judges, the grounds for dismissal n
‘incompetently performs function” are too
of public prosecutors will have to be i
Amendment II.

ings as Amendment VIl above
rly set out and grounds such as
n, rules on the cessation of the office
ing the reference in paragraph 12 of

6. Amendment XXIV (Immunit incompatibility)

84. The recommendations m
the prosecutors.

a’r judges under Amendment IX, apply, mutatis mutandis, to

7. Amend mposition of the High Prosecutorial Council)

85. High p ouncils are becoming a common feature in individual states and
pean standards for introducing them,*® the Venice Commission has
introduction.

“It is welcome that a significant number of members of the Council are prosecutors elected by
their peers (four out of nine), and it is noted that in certain systems, prosecutors may even be in
the majority in such bodies. Notably, in one of its previous opinions the Venice Commission

*2 See Opinion on the act on the public prosecutor’s office as amended (CDL-AD(2017)028), paragraph 45
onwards.

43 Report on European standards as regards the independence of the judicial system: part Il — the prosecution
service (CDL-AD(2010)040), paragraph 64.
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noted that “the balance proposed for the Council, in which prosecutors have a slight majority
but which contains a significant minority of eminent lawyers [...] seems appropriate”. At the
same time, the Venice Commission stressed that the prosecutorial council “cannot be an
instrument of pure self-government but derives its own demacratic legitimacy from the election
of at least a part of its members by Parliament”. If the proposed proportion of prosecutors vs.
non-prosecutors within the Council is maintained, more safeguards are needed to ensure that
the Prosecutorial Council is politically neutral. [...]”

87. Under this Amendment, the HPC is composed of eleven members: four of whom are
deputy public prosecutors elected by public prosecutors and deputy public prosecu and five
who are prominent lawyers elected by the National Assembly plus the Supr
Prosecutor of Serbia and the Minister of Justice. The Venice Commission has
“Where it exists, the composition of a Prosecutorial Council should include pros
all levels but also other actors like lawyers or legal academics. If members
were elected by Parliament, preferably this should be done by qualifie
seems to be the case under Amendments Il and XXVI. However,
anti-deadlock mechanism introduced here, which raises the sam
proposed for the HIC under Amendment Xlll, above, and should t

the one

88. It is important that the HPC not be dominated by $
Assembly so as to give it credibility and to gain public trust i aving five out of 11
members elected by the National Assembly in additi inister of Justice and the
Supreme Public Prosecutor of Serbia — who is als the"WNational Assembly — gives
rise to concern. As in the case of the HIC, a solutio i alism in the Council has to be
found, and the issues raised for judges in the
in the HPC.

rity in the National

89. In conclusion, the Venice Commissi li reiterate that provisions on the judiciary
and the administration of justice need by clear rules. Experience shows, however,
that in many countries the best in on will not work without the goodwill of those
responsible for their implementation. lear or imprecise rules in a system in which such
goodwill is lacking or too weak could lea iminishing the role of the judiciary through political

manipulation. 0

IV. Conclusi
90. The Venice iss Icomes the draft Amendments and acknowledges the efforts of
the Serbian in pursuit of its aspirations to develop and evolve as a modern
democracy t of all the Serbian people and in prioritising the need to meet the

highest pliance criteria with international best practice and the rule of law.
s less, there are a number of outstanding issues that should be addressed in this
0 ss of amending the Constitution of Serbia.

e Venice Commission would therefore like to make the following main

1) Composition of the HIC and the role of the National Assembly:
The election of non-judicial members of the HIJC by the Assembly, introducing a first
round (3/5" majority) and a second round, in the event that not all the candidates are
elected (this time by a 5/9" majority) provides little incentive for the majority in the
National Assembly to avoid a second round of voting. This creates the possibility that
half of the members of the HJC will be a coherent and like-minded group in line with the

** |bid., paragraph 66.
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2)

3)

4)

5)

wishes of the current government. This Amendment is therefore unlikely to be suitable
to ensure pluralism within the HJC and the Venice Commission invites the Serbian
authorities to find another solution.

Composition of the HPC and the role of the National Assembly:
As with the HJC, it is important that the HPC not be dominated by the current majority in
the National Assembly so as to give it credibility and to gain public trust in the system.
Therefore, having five out of 11 members elected by the National Assembly in addition
to the Minister of Justice and the Supreme Public Prosecutor of Serbia — who is also
elected by the National Assembly — gives rise to concern. As in the case
better solution to ensure pluralism in the Council should be found, and the is
for judges in the HJC apply, mutatis mutandis, to the prosecutors in the HP

Dissolution of the HIC:

If the HIC does not make a decision within 30 days the term ofyoffic
shall cease. This could lead to hastened decision making or fr s of the
HJC. Taking into account the composition of the HJC of five- ock in the
decision-making process could potentially be provoked by li lected part of
the HJC against the judges. This has the potentialflef re e HJC inoperative.

This paragraph should be deleted.
Dismissal for incompetence:
Disciplinary responsibility for judges and f not covered by the draft

Amendments yet they set out very vague r dlsmlssal of judges and of
deputy public prosecutors. It is import detail be provided in the draft
Amendments regarding disciplinary re nd dismissal. The use of vague
terminology such as “incompetence? ided and therefore taken out.

Method to ensure the uniform
The Venice Commission r eting the third paragraph of Amendment V,
which states that “The metho sure uniform application of laws by the courts shall
be regulated by law”. If, however;, felt that a reference to the need to ensure proper
harmonisation of case | ould be included in the Constitution and if the reference to
urt in Amendment X is not considered sufficient, then the first

Amendment could make reference to taking into consideration or

endments will depend, to a large extent, on the quality of the secondary
The Venice Commission is ready to provide its expertise in the implementing
, If required.



