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|. BBepeHue

1. B nucbme ot 11 aBrycta 2022 roga r-xa 9nbsupa A3nmoBa, YNOSIHOMOYEHHbIM MO npaBam
yenoBeka KasaxctaHa (ganee: «YIM4»), 3anpocuna 3aknoyeHne BeHeumaHckon koMmccum no
MPOEKTY KOHCTUTYLMOHHOrO 3akoHa «O6 YNonHOMOYeHHOM MO npaBam yenoseka Pecnybnuku
KazaxctraH» (CDL-REF(2022)035), 3a kotopbiMm 6 okta6pss 2022 roga nocregoBan
nepecmoTpeHHbIn BapmaHT (CDL-REF(2022)044, (nanee: «NpoeKT KOHCTUTYLIMOHHOIO 3aKoHay ).

2. -1 Nopren CtuH CépeHceH, r-H Jumntpuc XpucTonynoc 1 r-H AH XernbreceH BbICTynanu B
KayecTBe JOKNaA4YMKOB MO AaHHOMY 3aKMHYEHMIO.

3. -30 ceHTsI0psa 2022 roga Aoknagyuvkyi BMmecTe C r-Hom Mamykoi JloHrypawBsunm n r-Hom
Cepreem KysHeuoBbiM 13 CekpeTapvaTa NpOBENW OHMaWH-BCTPEYM C npeactaBUTens iMu
Odwmca YIHY, uneHamn CeHaTa u Maxunuca (BepxHen M HwxHen nanat [lapnameHTa,
COOTBETCTBEHHO), npeacepateneM Komuccmm no npasBam denoseka npw [pesvgeHTte
Pecnybnukn KasaxcraH, npegcraButensamm  MuHMCTEpCTBaA HOCTULUMKW, a Takke C
npeactaBuTensMn  rpaxgaHckoro  obuwectsa. BeHeuuwaHckas  KOMUCCUSI  BblpakaeT
6narogapHoctb Komuccapy no npaBam 4enoBeka M Bnactam KasaxcraHa 3a opraHv3auumio
BCTPEY 1 NPEBOCXOAHbIN YPOBEHb COTPYAHMYECTBA B XOA4E NOATOTOBKN 3aKMOYEHUS.

4. HacTtosulee 3aknoyeHne Obino NoAroToBEHO Ha OCHOBE aHIMMMCKOrO nepeBoda MpoekTa
KOHCTUTYLMOHHOrO 3akoHa. [lepeBoa MOXET He TOYHO OTpaxaTb HEKOTopble MyHKTbI
OpurMHanbLHON BEPCUm.

5. [JaHHoe 3akntoyeHMe ObiNo MOAroTOBMIEHO HAa OCHOBE KOMMEHTApPUEB AOKTaOYUMKOB U
pe3ynbTaToB OHMalrH-coBellaHnii. MNMpoekT 3aknoueHnst bbin paccmoTpeH NMogkommuccruamm no
OEMOKPATUYECKMM UHCTUTYTAM U MHCTUTYTaM OMOyACMEHa Ha MX COBMECTHOM 3acefaHum 20
oktabpa 2022 roga. lNocne obmeHa MHEHMAMM C r-KOM A3MMOBOW OHO ObINIO MPUHATO
BeHeuwnaHckon komucemen Ha 132-m nneHapHom 3acegaHun (BeHeuus, 21-22 oktabpsa 2022
roga).

II. Obwme sameyaHus
A. MexayHapofaHble cTaHAapThbl

6. [laHHOe 3akntoYeHVe OCHOBbLIBAETCS HA COOTBETCTBYHOLLMX EBPOMNENCKUX U MeXOYHaPOAHbIX
CTaHaapTax.

7. MNMpOEKT KOHCTUTYLIMOHHOIO 3akoHa, BBogsAwmMn YIY B kavyecTBe HaUMOHANBHOIO MHCTUTYTA
no npaeamMm Yenoseka, bygeT npoaHanusmpoBaH B cBeTe «[lapwxckux npuHumnos» OOH o
HaLMOHanbHbIX MHCTUTYTaXx Mo npaBam Yernoeeka.' HbiHeLWHWIn koMmuccap umeeT cratyc b.2

8. nekabpsa 2020 roga NeHepanbHaa Accambnesa OOH npuHana pesontoumnto A/RES/75/186 «
Ponb nHctutyToB OMGyaCMeHa 1 NocpeaHMKa B NMOOLLPEHNM 1 3aLLMTe NpaB YenoBeka, 6raroro
ynpaBsneHus U BepXoBeHCTBa Npasax.3 Mpeambyna pe3ontouum NpUsHaeT «MpuHUUbl 3auumel
U roowpeHusi uHcmumyma ombydcmeHa (BeHeuuaHcKue MpuHUUmbl)»;, B TMNyHKTe 2
MOCTaHOBNSAIOWENA 4YacTM OHa HacTOATENbHO NpU3bIBAaeT rOCyapCTBa-YneHbl C€o3aaTtb
WMHCTUTYTblI OMByACMeHa, « 8 coomeemcmeuu ¢ [BeHeyuaHckumulnpuHyunamu». B nyHkTe 8
NOCTaHOBISIIOLLEN YACTN OHA «PEKOMEHOYET MHCTUTYTaM OMOYACMEHa 1 NOCPEAHUKA, TOE OHM

1 CM. leHepanbHaa Accambness OOH, MpuHUMMbI, Kacalowmecs cTatyca HauuoHanbHbIX MHCTUTYTOB (Mapuxkckue npuHLmnb),
pesoniouns 48/134 oT 20 nekabps 1993 roga, OOCTYMHO no CCbIrnKe
https://www.ohchr.org/en/professionalinterest/pages/statusofnationalinstitutions.aspx

2 OHCHR | GANHRI, Sub-Committee on Accreditation (SCA).

3 Cm. MeHepanbHas Accambrnes OOH, Porb MHCTUTYTOB OMGyCMeHa B MOOLLPEHUN 1 3alLMTe NpaB YeroBeka, Hafnexallero
yrnpaBreHust 1 BEpXOBEHCTBa MnpaBa, pe3oniouus, npuHsatas MeHepanbHo Accambneen 16 gekabps 2020 roga [Ha ocHoBe
poknaga TpeTbero komuTeTa (A/75/478/Add.2, n. 89).



https://documents.un.org/prod/ods.nsf/xpSearchResultsM.xsp
https://www.ohchr.org/en/professionalinterest/pages/statusofnationalinstitutions.aspx
https://www.ohchr.org/EN/Countries/NHRI/Pages/GANHRISSubCommitteeAccreditation.aspx
https://daccess-ods.un.org/tmp/9712116.12224579.html
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CyLLEeCTBYIOT: a) Hagnexawmm o6pa30M CTPOUTb CBOK OeATElNIbHOCTb, PYKOBOACTBYACH BCEMU
COOTBETCTBYROLWMUM MeXayHapoOHbIMW AOOKYMEeHTaMK, , BKIO4as napVI)KCKVIe npuHUUnbl "
BeHeuuaHckue NPUHUUNbI.

9. BeHeumaHckas kommceums npuHsna MNpuHumnsl 3aLmTbl M NOOLLPEHUS UHCTUTYTa OMOyacMeHa
(«BeHeuwmaHckue npuHUMnbI» ) Ha ceoen 118-1 nneHapHon ceccumn (BeHeuwms, 15-16 mapTa 2019
roga). BeHeunaHckme npuHumnbl 6b1nn ogobpeHsl Komutetom muHuctpos CoseTa EBponbl Ha
1345-m 3acenaHum 3amecTtutenein MmHucTpoB 2 mas 2019 roga; MNMapnameHTckon accambneen
Coeta EBponbl, pesontouma 2301(2019), 2 oktabpsa 2019 roga; KoHrpeccom MECTHbIX ©
pervoHanbHblx BnacTern Coseta EBponbl, pesontouuns 451(2019), 29-31 oktsa6pst 2019 roga.*

10. O6wme 3amedaHusi MexxgyHapoOHOro KOOPAMHALMOHHOIO KOMMUTETA HaUMOHAmbHbIX
NpaBo3aLUTHBIX YYpeXdeHnin no noowpeHnto 1 3awmre npae Yenoseka (MKK, kotopbi ctan
MobanbHbIM anbsiHCOM HaLMOHarbHbIX NPaBo3alUMTHBLIX yupexaeHun (FTAHM3Y)%), koTtopble
crnyxaT B KayeCTBe MHCTPYMEHTOB TOnkoBaHusi Mapukckmx npuvHuMnoB n PakynbTaTUBHOrO
npotokona k KoneeHumn OOH npotue nbitok (PrIKMM), PykoBoactBa No HauUMOHamNbHbLIM
NPEBEHTUBHLIM MexaHu3amaM® n Benrpagckue NpUHUMMBI, Kacalowmecs: B3aUMOOTHOLLEHWN
MEXAy HaumMOHanbHbIMM MPaBO3aALMUTHBIMU YUYPEXOEHUSMU U NaprameHTamu,” Tawkke OyayT
CMYXMWTb B KQYeCTBE CrpaBOYHbIX MaTepuarnos.

11. Ha ypoBHe CoeTta EBponbl:

- 16 oktabpst 2019 roga Ha 1357-m 3acegaHun 3amectuTenen MuHMcTpoB Komutet
MUHUCTPOB NpuHAN PekomeHagaumtio CM/Rec(2019)6 rocygapcream-yrieHam O passuTum
MHCTMTYTa oMByACMeHa rocyaapcTBaM-y4nieHam O pasBUTUM MHCTUTYTa oMbyacmeHa;?

- 31 mapta 2021 roga Ha 1400-m 3acegaHun 3amectuTernend MuHUCTpoB KomuteT
MUHUCTPOB npuHan PekomeHgaumio CM/Rec(2021)1 gns  rocyaapCTB-4fieHOB O
pasBuUTUN N yKpenneHnn 3PPEKTUBHbIX, MAPanMCTUYECcKX U  He3aBUCUMbIX
HaLMOHarbHbIX NPaBO3aALLMTHbBIX YYpeXaeHNN.

B. MNpeabiaywue 3aknoyeHns BeHewmaHckon Kommccnuu B oTHoLwleHuun Y4
KasaxcTaHa

12. KasaxctaH sBnsetca uneHoMm BeHeumaHckon komuccun ¢ mapta 2012 roga (u
Habnogatenem mexay 1998 n 2012 rogamun). OTHOWeEHMA Mexay BnacTamm KasaxcrtaHa u
BeHeumaHCcKom KOMUCCUEN MPONOXUINKN NyTb K Gonee LWMpPOKOMYy coTpyaHudectBy ¢ CoBeToM
EBponbl 4epe3 peanusaumio nonuTuku gobpococenctsa, yupexageHHon B 2011 rogy.
MpuoputeTbl coTpygHuyectBa pobpococeactsa ans KasaxctaHa Ha 2019-2023 rogpl
HanpaeneHbl HA COAENCTBUE CO34aHMI0 OOLLIErO NPaBOBOro NpocTpaHcTBa Mexay EBponon n
KazaxctaHom, noowpss Bnactm K danbHEWemMy  MNpUMBEOEHUI0  Ka3axCTaHCKOro
3aKoHo4aTeNnbCTBa B COOTBETCTBME C €BPOMNENCKMMU U MeXOyHapoAHbIMU CTaHOapTaMmu U
KOHCONMAALMM KOHCTUTYLMOHHOM pedhopMbl 1 peddopMbl rocy4apCTBEHHOIO YNpaBIieHNs.

13. WHcTuTyT YIMY 661N NpegmeToM AByX 3aknioveHuin BeHeunaHckon kommcenm: 3akrnodeHne
0 BO3MOXHOW pedhopme yypexaeHus ombyacmeHa B KasaxcraHe, npuHAToe BeHeumnaHckomn
Kommccuen Ha 71-in nneHapHon ceccumn (BeHeuust, 1-2 nioHs 2007 roga) (ganee «3akmoyeHne
2007 roga»)'® n 3akntoueHmne o npoekTe 3akoHa «O6 YNONHOMOYEHHOM MO NpaBaM YeroBekay,

4 CDL-AD(2019)005, MpuHumn 3.

5 https://ganhri.org/

8 https://www.ohchr.org/en/treaty-bodies/spt/national-preventive-mechanisms

7 Benrpaackve npuHLMnbl npunaratotcs k Joknagy MeHepansHoro cekpetaps OOH 2012 roga ans MeHepanbHon Accambrien
OOH o0 HauuoHanbHbIX MHCTUTYTax Mo NMOOLLPEHUIo 1 3awuTe npas Yenoseka (A/HRC/20/9).

8 https://search.coe.int/cm/Pages/result_details.aspx?Objectld=090000168098392f

9 https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da

0 CDL-AD(2007)020-rus



https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2019)005-e
https://ganhri.org/
https://www.ohchr.org/en/treaty-bodies/spt/national-preventive-mechanisms
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/RegularSession/Session20/A-HRC-20-9_en.pdf
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=090000168098392f
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)020-rus
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npuHaToe BeHeumaHcKkon komuceuein Ha 129-1 nneHapHon ceccumn (BeHeums n oHnaiH, 10-11
Aekabps 2021 rona) (nanee «3akntoveHune 2021 rogar).!

14. B cBoeM 3akntodeHumn ot 2021 roga BeHeuunaHckas koMMccusi NpMBETCTBOBANa ykpenneHue
npaBoBoK 6a3bl UHCTUTYTA, MOCKOMbKY OH NepeLlen oT NPe3naeHTCKOro ykasa K 3akoHy. B 1o xe
Bpems, OTMETUB, YTO €AUHCTBEHHbIM KOHCTUTYLIMOHHBIM MOMOXEHNEM, B KOTOPOM YNOMUHAETCS
Y4, asnsetca cratea 55.1-1 B pasgene IV «[lapnameHT» (rge B KayectBe KOMMNETEHLMU
napnameHTa ykasaHo: «71) usbpaHue u ocgoboxdOeHue om OO/MKHOCMU 10 rpedcmassieHuro
lpe3udenma Pecnybnuku KasaxcmaH lNpedcedamens BepxosHozao Cyda u cydeli BepxosHo20
Cyda Pecnybrniuku, npuHamue ux mpucseu»), BeHeumaHckas KOMMCCUS peKoMeHoBana
YCTaHOBUTb Ha KOHCTUTYLIMOHHOM YPOBHE Kak MUHMMYM TPW OCHOBHbIX 3f1IEMEHTA, @ UMEHHO:
CYLLIECTBOBaHNE, OCHOBHOW MaHAaT M OCHOBHYIO npoueaypy n3bpaHus n otctasku YIY.

15. Kpome ToOro, Ana npuBedeHWUs TONOXEHUA 3aKOHOMPOeKTa B COOTBETCTBME C
MeXayHapoOHbIMM cTaHgapTamu, B 3aknoveHun 2021 ObINu AaHbl cnedyloliMe OCHOBHbIe
pekoMeHaaumm:

- OTHOCUTENIbHO  IOPUCOMKUMM  YTMONMHOMOYEHHOro  crnefyeT  BKMAOYUTL  YacTHble
opraHusauum, NpegocTaBnsAloWwmne rocygapCTBeHHbIE YCyr, OrpaHNYnMTb UCKITOYEHUS
N3 IOPUCANKLMK, NPOSICHUTE KOMMETEHLNIO B OTHOLLEHUN CyaebHon BnacTu n gobasntb
nooLypeHme Npas YeroBeKka B KPYr MOSTHOMOYMIA YNONHOMOYEHHOTO;

- OTHOCUTENbHO M36paHnst YNOMHOMOYEHHOIO NPeayCMOTPETb OTKPLITYIO M MPO3paYvHyto
npoueaypy oTbopa, BKMoYaloLwy OTKpbIToe 06bsABMNEeHNe BakaHCUMKN, TECTUPOBaHUE 1
npeaBapuTenbHbld  OTOOP,  u3bpaHue  KBanMAUUUPOBAHHBIM  BOMBLUMHCTBOM
MapnameHTa, 6onee ANUTENbHBIA CPOK MOMIHOMOYMI U KenaTenbHO HEBO3MOXHOCTb
BO30OHOBMEHNSI CPOKa MOSTHOMOYMI;

- OTHOCUTEIbHO HEMPUKOCHOBEHHOCTH YNOMHOMOYEHHOIO OrpaHnynTb
HENPUKOCHOBEHHOCTb PYHKLMOHANbHbLIM UMMYHUTETOM, pacnpocTpaHuTb
PYHKLUMOHANBHBIA UMMYHUTET Ha COTPYAHUKOB UHCTUTYTa M NOCne yxoda COTpyAHMKa
U3 WHCTUTYTA, MPEeQyCMOTPETb BO3MOXHOCTb JIULLEHUS  HEMPUKOCHOBEHHOCTM
KBanuuumpoBaHHbIM 6onbLUMHCTBOM MapnameHTa;

- OTHOCUTENbBbHO CPOKa MOSIHOMOYMIM YMNONTHOMOYEHHOrO HEeo6XoaAMMO, YTOObI MOPSAAOK
0CBOBOXOEHMS OT JOSMKHOCTU NpeaycmaTpuBar OTKpbITblE U NPO3payHble npoLeaypbl 1
peLLeHne 06 aToOM NPUHMMAaNOCh KBannMuuMpoBaHHbIM 6oMnbLUMHCTBOM [NapnameHTa;

- OTHOCUTESBbHO MOSTHOMOYMIA YNONMHOMOYEHHOro B obnacTtun npoeaeHnsi COBCTBEHHbIX
paccnenoBaHuii yopatb orpaHu4eHus;

- OTHOCUTENbHO BroaKeTa UHCTUTYTA NPEeayCMOTPETb, YTOOLI GIO)KETOM pacnopsikanmcb
CaMOCTOATENBHO M 4YTOObI YMNOMHOMOYEHHbLIN npeanaran OwmkeT MHCTUTYTa Ha
NpeacTosILLNIA rOA,;

- OTHOCUTENbHO LWTaTa COTPYAHUKOB WHCTUTYyTa NpefocTtaBuTb YMNONHOMOYEHHOMY
BO3MOXXHOCTb HaHMMaTb CBOUX COTPYOHUKOB B COOTBETCTBUW C KATEFOPUAMW COrNacHoO
oTAEeNbHOMY 0COBOMY CTaTyCy, KOTOPbIA PErynMpyeTcs 3aKOHOM;

- OTHOCUTENbHO €XerogHoro Aoknaga npeaycMmoTpeTb, YTOObl  YNOMHOMOYEHHbIN
npeactasnan goknag NapnameHTy.

B. MNMocneayowme nameHeHus
16. MNpeabiaymn 3akoHonpoekT «O6 YnonHomMo4yeHHOM MO npaBaM YernoBeka B Pecnybnvke

KaszaxcTtaH», npeacTaBneHHbl Ha 3aknodeHne BeHeunaHckonm KomMmuccum, Obin NpuHAT 29
Aekabps 2021 roga.

1 CDL-AD(2021)049, KaszaxcTaH - 3akniodeHne no npoekTy 3akoHa «OB6 YNOonHOMOYEHHOM Mo NpaBam YeroBeka», MpUHATOMY
BeHeumaHckoi kommuceueii Ha 129-i1 nneHapHol ceccum (BeHeums v oHnaiid, 10-11 gekabps 2021 r.).


https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2021)049-e
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17. MNocne KOHCTUTYLMOHHOIO pedepeHayma, npoBefeHHoro B KasaxcrtaHe 5 uioHsa 2022 roaa,
Obln NOArOTOBIEH M NpeacTaBneH B MaXununc npoekT KOHCTUTYLIMOHHOIO 3akoHa. OH 3aMeHuT
BbILLEYNOMSIHYTbIN OObIYHbINA 3aKOH.

18. B xone oHnanH-BCTpey aeneraunsa BeHeumaHckom KoMmccum Gbina nponHopMupoBaHa o
ToM, 4yTOo Maxunuc ogobpun NPOEKT KOHCTUTYLIMOHHOMO 3aKkoHa C psgoM AOMOSTHUTENbHbIX
nonpasok. 30 ceHTsOpa 2022 roga NPOEKT KOHCTUTYLMOHHOIO 3akoHa Obln npeacTaBfieH B
CeHat ans paccMoTpeHust B TedyeHne 60 aHein.'? YIMY /BnacTv npenoctaBuny NocnenHow
BEPCUIO NPOeKTa KOHCTUTYLIMOHHOIO 3akoHa 6 okTsiopsi 2022 roga.'® Takum obpasom, AaHHoe
3aKMNOYEeHNe KacaeTcsl MnpoekTa KOHCTUTYLIMOHHOro 3akoHa B TOM BMAE, B KOTOPOM OH
npeacrasneH B fokymeHTe CDL-REF(2022)044.

19. CnegyeT npmBeTCTBOBaTbL MHMUMATMBY BracTten KasaxctaHa HanpaBneHHy Ha NpUHSTUE
HOBOro KOHCTUTYLMOHHOrO 3akoHa «O6 YNONMHOMOYEHHOM MO NpaBaMm YerioBeka», a Takke UX
XenaHne popaboTtatb MPOEKT KOHCTUTYLMOHHOrO 3akOHa Ha OCHOBE peKkoMeHAauun,
npeacTaBneHHbix B 3akmodeHnn 2021 roga. BeHeumaHckass komuceus GnarogapHa Y4 um
BMNacTsIM 3a UX BbICTPYIO peakUmIo Ha KaXKAoM aTane NOAroTOBKU HAaCTOSILLLEro 3aKIoyeHus!.

. Obnactb NpUMEeHeHUs HaCTOALLEro 3aK4YeHus

20. Oencteytowmn 3akoH «O6 YnonHoMo4eHHOM MO npaBamM 4enoBeka B Pecnybnuke
KazaxctaH» 1 NpoeKkT KOHCTUTYLMOHHOrO 3akoHa «O06 YNOrHOMOYEHHOM MO NpaBaM YenoBeKa
B Pecny6nuke KasaxctaH» BO MHOroOM CXoXu. BeHeumaHckas KOMUCCUS CHATAET, YTO HECKOSTbKO
KNIOYEBLIX PEeKOMeHaauun, caenaHHblix B 3akntodeHun 2021 roga, He Obinn BbIMNOSHEHbI.
MoaTOMy OHM OCTalOTCS aKTyanbHbIMU U 3aCIYXXMBAKOT PACCMOTPEHUS CO CTOPOHbI BriacTeMN.

21. CoOTBETCTBEHHO, NPOEKT KOHCTUTYLIMOHHOMO 3aKOHa aHanuM3MpyeTcs B CBETe 3aKyeHus
2021 roga. Komuceus Takke pacCMOTPUT KOHKPETHBLIE BOMPOCHI, NoAHATLIE B 3anpoce Y4 n B
X04e OHJTanH-ANCKYCCUR.

lll. AHanu3 npoeKkTa KOHCTUTYLMOHHOIO 3aKOHa

A. CtpykTypa

22. IpOEeKT KOHCTUTYLIMOHHOIO 3aKOHa pa3ferieH Ha LWeCTb rnaB U coaepXut 23 ctatbu.

23. B cBoem 3akntoveHunn 2021 roga BeHeumaHckas komuccusi pekomeHgoBana ynyywuTb
KayecTBO (NpeablayLLero) 3akoHONpoekTa, onpeaenus opucaukumio Y4 B otgensHon cratbe
nnu rnaee. B npoekTe KOHCTUTYLMOHHOrO 3akoHa komneTeHuusa YIMY npeacrasneHa B HOBOW
aee lll, a npoueaypa paccmoTpeHus xanod nepeHeceHa B HoByto nasy IV. HekoTophle
KOHKpETHble CTaTbU/MyHKTbl Takke ObINM pPecTpyKTypupoBaHbl. BeHeumaHckas komuccus
OTMeYaeT, YTO, HECMOTPSI Ha HEKOTOpPbIE YNYYLLEHNS B CTPYKTYpe MPOeKTa KOHCTUTYLIMOHHOMO
3akoHa, opucamkumsa YIY no-npexHemy paccMaTpuBaeTcsl B pa3HbIX YacTaX TeKcTa.

B. KOHCTUTYLMOHHbIE rapaHTumn

24. B pononHeHue K ctatbe 55.1-1 (uMtnpyemon B §2 Bbiwe), B KoHcTUTYyLMIO Bbina gobasneHa
HoBasa ctaTbsa 83.1: « 1. YnosHoMmoueHHbIU o ripasam 4vesnoseka e Pecrybriuke KazaxcmaH
codelicmgyem 80CCMaHOB/EHUIO HapyWweHHbIX rpag u ceobod ueriogeka U 2paxdaHuHa,
criocobcmeyem npodsuXXeHUO rpae U €e80b600 4Yenoseka U epaxOaHuHa. 2. [lpu
ocywecmerieHUU C80UX MOIHOMOYUU YrONHOMOYEHHbIU 0 fpasam 4Yesiogeka He3asucum U
HerlodomyemeH 20cydapcmeeHHbIM opaaHaM U OOMKHOCMHbLIM nuyam. 3. YnormHOMOYeHHbI

2 Cm. CT. 18§1 KoHcTutyumoHHoro 3akoHa «O Mapnamente Pecny6nivkn KasaxcraH v cTatyce ero 4enyTartoBy.
13 Cm. 3akoHonpoekT Ne 3517, Haxoasawmiics Ha paccmoTperun CeHaTa: http:/senate.parlam.kz/ru-RU/lawProjects/index
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10 npasam 4esiogeka 8 medyeHue cpoka C80UX MOSTHOMOYUU He Moxem b6bimb apecmosaH,
rnodsepaHym rpusody, Mepam adMUHUCMPamUBHO20 83bIiCKaHUs, HaslazaeMbiM 8 cydebHoM
rnopsidke, rpuseyeH K y20/108Hol omeemcmeeHHocmu be3 coenacusi CeHama, Kpome criy4aes
3adepxaHusi Ha Mecme rpecmyraeHUst Unu cogepuieHUs1 msxkux npecmyrneHud. 4. lNpasogoe
MOMIOXKEHUEe U OpeaHu3ayusi OesimesibHoCmu  YMO/IHOMOYEHHO20 [0 rpasaM 4Yesioeeka
onpedensromcs KOHCMUMYyUUOHHbLIM 3aKOHOM».

25. CornacHo ctatbe 62.4 KOHCTUTYUWUWN, «KOHCMUMYUUOHHbIE 3aKOHbl MPUHUMAKOMCS 1o
soripocam, rpedycmompeHHbiM KoHcmumyuued, 60fbWUHCMEOM He MeHee 08yx mpemel
2oriocoe om obuwjezo yucna deriymamos kaxdou u3 lNanamy. B nepapxum npaBoBbiX HOPM
KasaxctaHa KoHCTuTyLumsa obnagaeT BbICLIEN HOPUANYECKON CUMOW, 32 HEWN CrieaytoT 3aKoHbl O
BHECEHUM NOMpaBok B KOHCTUTYLNIO, KOHCTUTYLIMOHHbIE 3aKOHbI, KOOEKChI M ApYyrue 3aKoHbl. [pn
3TOM KaXdbli M3 HOPMATMBHBIX MPABOBbIX aKTOB HMXKECTOSILLEr0 YPOBHS HE [OOIDKEH
NPOTUBOPEYNTb HOPMATVBHBLIM NPABOBbLIM AKTaM BbILLECTOSALLMX YPOBHEN. '

26. BeHeumaHckaa kOMUCCUS NPUBETCTBYET onpeferieHve, OCHOBHOW MaHOaT M OCHOBHYIO
npoueaypy u3bpaHma YIMNY Ha KOHCTUTYLIMOHHOM YPOBHE, YTO YaCTUYHO COOTBETCTBYET €€
pekoMmeHaauun 2021 roga n pasbsacHeHuo, faHHoMY B ee 3akntoveHun 2007 roga. Kpome Toro,
BeHeumaHckas KOMUCCUS MPUBETCTBYET, YTO HOBOMY 3akoHogaTensctBy o YIMY npucBoeH
CTaTyC KOHCTUTYLIMOHHOrO 3aKoHa.

B. Opucaukuusa

27. CornacHo ctatbe 1 MpoeKkTa KOHCTUTYUMOHHOrO 3akoHa, YIMY obecneunBaet
«20Ccy0apCmeeHHy0 eapaHmuio 3auwumsl rpas u ceobod uyeriogeka U epaxdaHuHa, ux
cobrodeHue u ysaxeHue». Muccua YIY 3aknoyaeTca B «codelicmeuu 80CCMaHO8/1eHUIO
HapyweHHbIX rpaes u c8ob00 Yeriogeka, rnoowpeHuUU rpas u ceobod Yesiogeka u epaxoaHuHay.

28. B cBoem 3aknmtoueHun ot 2021 roga BeHeumaHckasi komuccusi caenarna  HeCKOSbKO
KOHKPETHbIX peKoMeHOauuMi OTHOCUTENbHO cTaTbM 1, B YACTHOCTW, BKMHOYEHME YaACTHbIX
opraHusauun, npegocTaBnALLMX FOCYOAPCTBEHHbIE YCNYrK, orpaHudeHue UCKIIYEHUn u3
IOPUCONKUMM, YTOYHEHUE HOPUCOVKUMM B OTHOLLIEHUN CyOeOHOM CUCTEMbl (OrpaHuYeHune
komneTeHumn YIMY B oTHOweHun cypebHor cuctembl obecnevyeHnem npoLeccyarnbHON
3P PEKTUBHOCTU M aAMUHUCTPATUBHOIO (PYHKLIMOHMPOBAHUS 3TOW cucTeMbl'®) n gobaeneHune
NpoaBMXeHNs npae venoBeka B MangaTt YIY.

a) YacTHbie opraHnzayny, MPegocTaBasoLmNe rocyaapCcTBEeHHbIE yYCayru

29. YacTHble opraHu3auuun, npegocTaBnsloWMe roCydapCTBEHHbIE YCNyrK, BCE elle He
BKNtoYeHbl B topucaukumio YMY. HecmoTps Ha To, 4TO K «20Cy0apCmeeHHbIM op2aHam,
MecmHoUl eocydapcmeeHHOU adOMUHUCMpayuu U caMoyrnpaeieHuto U O0MKHOCMHbLIM fluuam»
nobaBreHa HoBasi Kateropusi «Opyaue opaaHu3auuuy», HESICHO, OTHOCUTCH NN 3TOT TEPMUH K
YacTHbIM opraHu3aumnsam. BeHeuunaHckasi KOMUCCUS cCuMTaeT, UTO «Opyeue opaaHu3auuu»
OOMKHbI BKMOYAaTb YacTHble OpraHM3auun, okasblBaloLme rocyaapCTBEHHbIE YCyr, Unu, no
KpanHen Mepe, CCblflaTbCs Ha COOTBETCTBYIOLUMA MPABOBOW akT, rae MOXHO HaWuTW Takoe
onpegeneHue.

b) UcknroyeHue nz ropucaukymy Y4

30. PekomeHpgaumsa, kacawwaaca wucknodeHus [pesngeHta u [NepsBoro [pesugeHTta
KaszaxctaHa u3 topucaukunmn YIMY, 6bina yactmyHo BbinonHeHa. U xota Mepebin [Npe3naeHT
OornblUe He ynomMuHaeTcsi, UckntodveHne NMpesngeHTa Gbino coxXxpaHeHo B ctaTbe 13.2 npoekTa

4 Cm. cTatbio 10 3akoHa «O npaBoBbIx akTax»: https://adilet.zan.kz/rus/docs/Z1600000480
15 Cm. MpuHumn 13 BeHeumnaHcKMX NPUHLIMMIOB.
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KOHCTUTYLIMOHHOro 3aKkoHa. BeHelLmaHckass KOMUCCUS MOBTOPSiIET CBOK pekoMeHAaLuto
paccMOTpeTb BOMPOC 06 OrpaHnYeHUM WCKYeHUst u3 topucamkunm YIMNY pedrenbHocTm
Mpe3ngeHTa UCKNOYUTENBHBIM/MONUTUYECKUM XapakTepoM. Kak ykasaHo B §30 3aknoyeHus
2021 ropa, OesTenbHOCTb Mpe3ndeHTa, €ecnu OHa He OTHocuTcs K cdepe/obnactam
CyBEPEHNTETA, OCYLLECTBMSIEMOrO MaBOW rocydapcCTBa, OOIDKHA BXOOUTb B KOMMETEHLMIO
MOHUTOPWHra omOGyacmeHa.'® B aTom oOTHOWeEHUM crnegyeT MNepecMoTpeTb MWCKMYeHue,
npeaycMoTpeHHoe B cTaTbe 7.2.

31. B 3TOM e KOHTEKCTE He ObIflo cAenaHO HMKAKUX pas3bACHEHM OTHOCUTENBbHO TEPMUHA
«20cydapcmeeHHble opaaHbl», KOTOPbIN, Cyas No BCeMy, OXBaTbIBaET M CyAeOHyto BNacTb. AToT
Ba>)XHbI BONPOC AOIMKEH OblTb pasbsacHeH B cMbicrie MNMpuHumna 13 BeHeunaHcknx npuHLMNOB:
«Komnemenuusi ombydcmeHa 6 omHoweHUU CcyOebHOU cucmeMbl 0O2paHu4yueaencs
obecrieyeHuem npoueccyaribHol aghgpekmusHocmu u adMuHUCMpPamugHo20
QYHKYUOHUpPOBaHUsi amol cucmembl. » W BO WU30exXaHne pasfnnyHbIX TONKOBAHWN
COOTBETCTBYHOLLIEro nonoxeHus (cm. §31 3akntoveHna 2021 roga).

c) [llpoaBumxeHune npaB u cBo6og Yer1oBeka

32. B cBoem 3akntodeHunn 2021 roga Komucceusa HanomHuna, 4To npoasukeHne npas YesrioBeka
N OCHOBHbIX CBODO SIBNSETCH BaXKHbIM 91EMEHTOM OCHOBHOIO MaHgaTa omMbyacMmeHa, MoMUMO
npeaynpexaneHns, yCcTtpaHeHns HeaoOpoCOBECTHOrO ynpaBrieHns 1 3almnTbl NpaB YernoBeka u
OCHOBHbIX cBobog (§29). MNostomy BeHeumaHckas KOMUCCUMSI PEKOMEHOOBarna BKITHOUUTL
NPOABWKEHME NpaB YerioBeKa U OCHOBHbIX cBoOoA B maHaaT Y4,

33. MpogsmxkeHne Npae n ceBobopn YenoBeka Gbino gobaeneHo k cdepe komneteHuumn YMNY B
cTatbe 1 npoekTa KOHCTUTYLIMOHHOIO 3aKoHa. BeHeunaHckas KOMUCCHSA NPUBETCTBYET yCUIeHve
maHaaTa Y4 B 9ToM OTHOLLEHUM.

d) [MpuHunnoi gesaresIbHoOCTU

34. HecmoTtps Ha pekomeHgauuto 2021 roga, ctaTbs 2 nNpoekTa KOHCTUTYLMOHHOrO 3akoHa
(npyvHUMNBI M NpaBoBasi ocHoBa AesTenbHocTM YY) He BKMOYaeT MOHATME BEPXOBEHCTBA
3akoHa. Bmecto 9aTOro B HeW, Hapagy C  «3aKOHHOCMbIO,  Crpasedsiueocmhbio,
6ecripucmpacmHocmeio, 06BLEKMUBHOCMBIO, 2/1acHoCMmbHo, OMKPbLIMOCMbIO u
rpo3payHoCcmbio», BBEAEH TEPMUH «Opyaue MpUHUUbI, 3aKkperieHHble 8 KoHemumyuyuuy.

35. CornacHo ctatbe 1.1 KoHctutyumn, «1. Pecnybniuka KasaxcmaH ymeepxOaem cebs
OeMoKpamu4ecKuM, C8emCKUM, [pasosbIM U couyuasbHbIM 20Cy0apCcmeoM, 8bICLUMU
UEHHOCMSIMU KOIMOPO_20 SBJISIFOMCS YesI08€K, €20 XU3Hb, rpasa u ceobodki». [ns nonHom
SICHOCTU BeHeumaHckas koOMUCCUMSI COBETYET elle pa3 NepecMoTpeTb AaHHOE MOSIoXeHue,
4YTOGbI NPMBECTM €0 B COOTBETCTBME C COOTBETCTBYHOLLEN CTaTbeln KOHCTUTYLUN B CBETE CBOEW
pekomeHngaumm 2021 roga.

e) _HoBble/ynyYLuerHHblIe MOJIHOMOYUS

36. YIMY moxeT Bo36yxaaTb Aena B KOHCTUTYLMOHHOM cyae'” anst oueHKN KOHCTUTYLIMOHHOCTM
«HOpPMamueHbIX MpPasosbiX akmoes, 3aTparvBatoLLMxX 3akpensneHHble KoHcTuTyumen npaea u
cBoboabl 4YenoBeka W rpaxgaHuHa» (ctatbs 7.15). OTa HoBas npeporatmBa OCOGEHHO
NPUBETCTBYETCH, TaK Kak oHa paclumpsieT nonHomoums Y4 no 3awmrte n npeaoTBpalleHuto
HapyLUEHU NpaB YerioBeka 1 HagensieT ero NoCToAHHbIMKU NpaBamu B KOHCTUTYLIMOHHOM cyde

6 CDL(2001)083, coBMecTHOe 3akrodeHne no 3akoHy 06 ombyacmere B AsepbaiimkaHckon Pecnybruke, §§ 6,7 v 18.

7 CornacHo KOHCTUTYLIMOHHBIM Monpaekam oT 8 uioHa 2022 roaa, KoOHCTUTYLIMOHHBIN coBeT ByaeT 3ameHeH KOHCTUTYLIMOHHbBIM
cyaom. MNonoxeHusa KoHcTUTyumu, onpeaensiowmne esatensHocTb KOHCTUTYLMOHHOMO cyaa, BCTynatoT B cuny ¢ 1 aHBapsa 2023
roga.cMm. npumeyaHue k ctatbe 4 KoHctutyumu: https://adilet.zan.kz/rus/docs/K950001000
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(cm. Takke nogpobHOCTU O gocTyne ombyacMeHa K KOHCTUTYLMOHHOMY npasocyauto B § 83
HWXe).

37. Ewe oOHMM 3HauuTEnbHbIM YCOBEPLUEHCTBOBaHWEM mnofnHomoumn YIY B obnactu
MOHUTOPUHIa SBMSIETCS BO3MOXHOCTb MNPOBOAUTb  «KUHO-, ¢homo- U 8UOeO0CHEMKU,
UHMepB8bUPOB8aHUE, 8 MOM YUCIIE C UCMO/Ib308aHUEM cpedcmea ayouo- u 8UOe0OMeXHUKU» Npn
noceLeHnn «opaaHusayull u y4dpexxoeHul, okasbigarowjux crieyuarnbHble coyuaribHbie ycryau,
obecrieqyugarWUXx BPEMEHHYO U30Mayu om obwecmea unu npedHasHaYeHHbIX Ons
UCIOJIHEHUST HaKasaHUsi», C cornacus 3amHtepecoBaHHbIX nuy, (Ctatesa 7.19). BeHeumaHckas
KOMMUCCUS NPUBETCTBYET 3TN N3MEHEHUS.

. UMMyHuTET

a) Obrnacrb NPUMeHeHUs1 UMMYHUTETa U YroJIOBHOU oTBeTcTBeHHocTu YITY

38. B 3akniouenun 2021 roga BeHeuuaHckass KoMUcCUS caeniana HEeCKOSbKO 3amMeYvaHun
OTHOCUTENbHO codepxaHua ummyHuteta YIMY. B yactHocTn, Komucemst nocumTana, yto B
cTtaTbe 3 npeablayLliero 3akoHonpoekTa («YrnosTHoOMoYeHHbIlU obriadaem UMMYyHUMEMmMoOM 8
meyeHuUe cpoka €20 (ee) rnofAHOMOYUL») VUMMYHUTET, NO-BUOUMOMY, HE SIBMSIETCA TONbKO
PYyHKLMOHANbHBLIM, HO TakKe pacnpoCTPaHSAETCA Ha YacTHY cdepy. BeHelmaHckas kommnceus
HanomHuna, YTo oMOyACMEHbI, KaK U BCe OCTarbHble, HECYT OTBETCTBEHHOCTb MO 3aKOHY 3a
OEVNCTBUS, HE BXOASLWME B UX CrykebHble nonHomoums. MNMoatomy Komucecus pekomengoBana
orpaHnynTb UMMyHUTEeT YIH OyHKUMOHANBHBIM UIMMYHUTETOM.

39. BblweynomsHyTOE npeanoxeHne ObIO yaaneHo, a ctaTbsl 3 NpoekTa KOHCTUTYLMOHHOMO
3aKoHa npegycMaTpmBaeT PYHKLMOHarbHbIE rapaHTMK Ans NpodeCccUoHanbHON eATeNbHOCTU
YIM4. BeHeupnaHckas KOMUCCUSA NPUBETCTBYET TaKOE U3MEHEHME.

40. Elwe ogHUM acnekToM, Ha KOTopbIn Obino obpalweHo BHMMaHue B 3akntoveHnn 2021 roga,
Oblna HeorpaHU4eHHas YrorioBHas OTBETCTBEHHOCTb B Crnydasx «a) 3adepaHusi Ha mecme
npecmynneHusi, 6) coeepuweHUsT MXKKO20 Unu 0COB0 MSKKO20 rpecmyrieHuUss» unm «e)
coanacusi 'eHepanbHO20 MPoKypopay. BeHeunaHckas KOMUCCUMS pekoMeHaoBana 3aMeHUTb
reHeparnbHOro NPoKypopa napriameHToOM, KOTOpbIi OyaeT pelwaTtb, CHAMaTb UM HE CHUMATb
nmmyHuteT ¢ YMNY B COOTBETCTBUM C YCIOBWUSIMM, YCTAHOBIIEHHbIMU MeEXOYyHapOaHbIMU
CTaHgapTaMu. YTo KacaeTca «msipkKux uriu 0cobo msikkux npecmynneHul», Komuceunsa couna
NX onpeaeneHne «o4YeHb HEesICHbIM», TIOCKOIIbKY B HEM He yKa3aHbl MWHMMAallbHble CPOKU
HakasaHus.

41. CtaTtbs 3.2 NpoekTa KOHCTUTYLIMOHHOIO 3aKoHa npedycMaTtpuBaeT, vTo cornacue CeHaTta
TpebyeTca pnOna «apecma, 3adepxaHusi, OoMawHe20 apecma, 6bi3osa 8 cyd, Mmep
a0MUHUCMpPamueHo20 83bICKaHUs, HanazaembiM 6 CyOebHOM ropsidke» WU NPUBMEYEHUS K
YronoBHOM oTBEeTCTBEHHOCTU YT1Y B TeyeHue cpoka ero nonHoMounn. BeHeumaHckaa komuceus
NpMBETCTBYET 3ameHy [eHepanbHoro npokypopa Ha CeHaT, B COOTBETCTBUM CO CBOEW
pekomeHgauunen 2021 roga.

42. OTHOCUTENBHO MCKIIOYEHMI M3 BbllLEyKa3aHHbIX OCHOBAHUN «8 CrlydYasx 3adepxaHusi Ha
Mecme rpecmyrnneHus Unu COoBepleHUsT MSKKUX Urnu 0cobo MSDKKUX rpecmyrieHul,
BeHeumaHckaa koMUCCKs, HAaNMOMWHasa O CBOeW npedblgyllen pekoMmeHgauun ob yToYHeHUU
MUHMMArbHOIO CpoKa HakasaHus 3a TSHKKME UM 0CoBO0 TSPKKME NPECTYNIeHus, OTMeYaeT, YTo
ctatba 11 YronosHoro kogekca KasaxctaHa npegycmaTpuBaeT 4eTbipe KaTteropuum
NPeCTYNMeHnn: NPecTyniieHNss MeHbLUEN TSHXKECTU, NPECTYNNEHNS CPEAHEN TSHKECTU, TSDKKUE
npecTynfneHns n ocobo TsbkKMe NpecTynneHus. TsHKKMe nNpecTynneHns Haka3biBatoTCs
nvweHnem cBoboabl Ha cpok o 12 neT; ocobo TAXKKME MPECTYNNEeHUs HakasblBaloTCH
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nuweHnem ceoboabl Ha cpok Gonee 12 NeT UnNm NOXU3HEHHbLIM NueHem ceobopbl. '8 Moatomy
paspaboTyMkaM npeanaraeTcsl pPacCMOTPETb BO3MOXHOCTb W3MEHEeHUs1 (DOPMYITMPOBKM
npeanioXeHns crnegylwmm o0pasoM «...J1ub0 COBEPLIEHUST MSDKKUX UU 0COBO MSDKKUX
npecmynneHud 6 coomeemcmeuu ¢ Y205108HbIM KoOekcom Pecrybriuku KazaxcmaHy.

b) UmmyHurer coTpygHunkoB YIT14

43. BeHeumaHckas KOMUCCUSA HAMOMMUHAET, YTO (PYHKUMOHANbHbLIA UMMYHUTET COTPYOHWKOB
HaLUMOHANbHOrO MNPaBO3alLUMTHOTO WHCTUTYTa HeobOXoauMM [Anis 3aluThbl  HE3aBMCMMOCTMU
MHCTUTYTa. OT0 TeM Bonee BaxxHO, 4TO Ha YIY Takke Bo3noXeH maHaatT HauuoHanbHOro
NPEeBEHTMBHOIO MexaHu3ama. Takum o6pa3omM, 3aKkoHOA4ATENbCTBO, Kacatoleecs oMOyacMeHa,
OOSMKHO OTBeYaTb COOTBETCTBYHOLWIMM norioxeHmsam OIKII, B 4YactHocTn, ero cratbe 35:
«Ynenam [...] HayuoOHa bHbIX MPEBEHMUBHbBIX MexaHU3MOM rpedocmassisromcs npusuneauu u
UMMyHUMemsl, Komopble Heobxodumbl Onsi He3asUCUMO20 OcyulecmernieHusi UMu ceoux
¢yHkuud. [...]». B cBoem PykoBoacTee Mo HauMoHanbHbIM MPeBEHTUBHLIM MexaHn3mam (2010)
MogkomMUTET NO NPeaynPEXOeHNIO NMbITOK U APYIMX XKECTOKMX, 6ECHENOBEYHbBIX UITM YHXKAOLNX
OOCTOVMHCTBO BMAOB ObOpaLLeHnsa M HakaszaHus YyTOYHWUN, YTO «Kak 4rieHbl HIIM, mak u ezo
coOmpyOHUKU MOMb3YMCS makumMu ripususie2usmu U UMMyHUMemamu, Komopbie Heob6xoduMb!
01151 He3a8UCUMO20 OCyLecmerieHust ux ¢hyHKuul».'°

44. B npoeKTe KOHCTUTYLMOHHOIrO 3akoHa MO-MPEeXHeMy He MNpedyCMOTPEHbl BPEMEHHbIE U
maTtepuasnbHble acnekTbl UMMYHWTETa, 4YTO O3HavaeT, 4To uMmmMmyHuteT YIMY  pgorkeH
COXPaHSATLCS NOCIe OKOHYAHUS CPOKa ero/ee NONIHOMOYUA. DTOT UMMYHUTET OOMKEH KacaTbCs
He Tonbko Nn4yHocTn YIMY 1 ero/ee COTPYAHMKOB, HO Takke [AOSMKEH PacrpoCTPaHATbLCS Ha
MMYLLIECTBO, KOPPECTOHAEHLUMIO W CpeacTBa  CBSA3W,  NpuHagnexalue/vcnonb3yemblie
YNOMHOMOYEHHBIM U ero/ee CoTpyaHUKaMuM B UX NPodheccuoHanbHOM kadecTse. 2O

45. BeHeumaHcKas KOMUCCUSI NMOBTOPSIET CBOK PEKOMEHAAUMI0 AOMNOMHUTL CTaTbio 3 MpoekTa
KOHCTUTYLIMOHHOIO 3aKOHa, 4ToObl MNPAMO YyKasaTb Ha YHKUMOHANbHBIA  UMMYHUTET
coTpyaHukos YTY.

0. WU36paHue n npekpawieHme NONHOMOYMA YNONTHOMOYEHHOro

a) UsbpaHue

46. B cBoem 3akntodeHmn oT 2021 roga BeHeuuwaHckas komuccust pekoMeHgoBana
npeaycMoTpeTb NYyOnMYHY0 U Npo3padHyto npoueaypy oTbopa, BKOYaroLly nybnmnyHoe
00bsiBNeHNe, TECTUPOBAHME M COCTaBMIEHME KOPOTKOrO CrMcka C nocrnenylowmmMm nsbpaHuem
KBanudnumpoBaHHbIM GOMNbLUMHCTBOM FOfIOCOB B MapriaMeHTe, a Takke Oonee AnuTenbHbIn
CPOK MOSTHOMOYMI U, MPeanoYTUTENbHO, HEBO30OHOBMSIEMbIN CPOK MOSTHOMOUNIA.

47. PekomeHgaunsa BeHeumaHCKon KOMUCCUM He Obiria NpuHATa BO BHMMaHue. Ctaten 4.1 n 4.2
(n30paHne) n ctatba 5 (oTCTpaHeHMe OT AOMMKHOCTM) MPOEKTa KOHCTUTYLIMOHHOMO 3aKoHa
npegycMaTpmBalOT TE Xe KpuTepum OTOopa v npoueaypbl M3bpaHus M OTCTpPaHeHUst OT
AOIMKHOCTW, KOTOpble aHanuaupytoTcsa B §§ 56-67 3akntovernsa 2021 roga: YIMY m3bupaetca
CeHaTOM Ha naTb NEeT M OTCTpaHAEeTCA OT AOMMKHOCTM Mo pekomeHgauun [pesvaeHTta
Pecnybnvkn. TpeboBanunst BeHeumaHCKMX MPUHLMMOB, TakMe Kak MyOnmyHbIA  KOHKYPC,
TECTUPOBAHME N COCTaBMIEHME KOPOTKOrO CrNCKa, Takke He Oblnv BKIOYEHbI B YNCIIO KpUTEPUEB
nNpUemMNEMOCTH.

8 CMm. YronosHbIn koaekc Pecnybnuku Kasaxcran: https:/adilet.zan.kz/rus/docs/K1400000226

9 Cm. CAT/OP/12/5, §26.

20 CDL-AD(2016)033 ApMeHVsi — 3aKroUYeHUe Mo NMPOEKTY KOHCTUTYLIMOHHOIO 3aKOHa O NPaBo3alLMTHKE, NPUHATOe BeHeumaHckoi
kommceuren Ha 109-1 nneHapHow ceccum (BeHeumsi, 9-10 gexkabps 2016 roga), §20.



https://adilet.zan.kz/rus/docs/K1400000226
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)033-e
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48. B npoekTe KOHCTUTYLIMOHHOIO 3aKkoHa He ykasaHo, MoxeT nu YIY 6biTb nepensbpaH. OH
oTpaxaeT ctatbto 55.1-1 KoHcTutyumn (natunetHui cpok). OgHako ctaTbst 5 BBOAWUT HOBOE
OCHOBaHve Ang npekpaweHns nonHomouni YIY: «710) ucmedeHue ycmaHOBMIEHHO20
KoHcmumyuueli  Pecnybrniuku  KazaxcmaH  cpoka  ripebbigaHuss 8  QO/mKHOCMU».
PaccmaTtpuBaemble BmecTe, ctatbd 5.10 npoekTa KOHCTUTYLMOHHOMO 3aKkoHa U ctatbs 55.1-1
KOHCTUTYLMM OrpaHnymBatoT Cpok nosiHoMounn Y4 ogHnm cpokom.

49. Ccbinadgcb Ha PekomeHpgaumio Komuteta muHuctpoB Coseta EBponbl 2021 ropga,
BeHeumaHckasas KOMUCCUMSI HaMOMMWHAET, YTO «rpoyecc ombopa U HasHavYeHusi pykogoocmea
Hr13Y dormkeH bbimb OCHOBaH Ha KOMMemeHyuu, rnpo3padyeH u rpedycMampugamse WUPOKOE
yvyacmue, 4mobbi eapaHmuposame He3zasucumMocms u nnpanucmuyeckoe
npedcmasumernscmeo amux uHcmumymos. OH makxe OosrmkeH Oblmb OCHO8aH Ha YEMmKUX,
3apaHee orpedernieHHbIX, 06bEKMUBHbLIX U 0bwedocmynHbix Kpumepusix. CpoK HasHa4YeHus
OommkeH 6bImb 4Yemko ornpedenieH 6 y4pedumesibHOM 3akoHodamesiscmee, 4mobbl
pykoeodsiuue domkHocmu HIM3Y He ocmasarnuck 8akaHMHbIMU 8 MEYeHUE 3Ha4UumeribHoO20
nepuoda epemeHu».?' Moatomy BeHelLmaHckas KOMUCCUS NpeaniaraeT ykasaTb YETKO B CTaTbe
4 npoekTa KOHCTUTYLIMOHHOrO 3akoHa, 4TO CpoK nonHomouun YMNY He aeBngetcs
BO30OHOBMSIEMBIM.

b) 3anpem 3aHuMambcsi Opy2umu eudamu dessmesnibHOCMuU

50. B cBoem 3aknoveHun 2021 roga BeHeuumaHckasi KOMUCCUST peKOMeHOoBana BKIHOYUTL
OCHOBaHue, NpeayCMOTPEHHOE B cTaTtbe 6 («Ha rnepuod ocywecmerneHusi C8OUX rosIHOMOYUL
YOmTHOMOYEHHbIU MpuocmaHasenueaem ceoe YJeHCmMeOo 6 MOAUMUYECKUX Mapmusix»), B
AonorHeHne Kk TpeboBaHuAM cTaTtbk 4.2 npeabloywero 3akoHornpoekTa. NMpu atom Komuccus
ykasana, 4To YNoSIHOMOYEHHbIA He JOSMKEH BbITb YNIEHOM Kakon-nmbo NonmuTUYecKon napTum B
TedeHue OByX NeT A0 ero/ee HasHayeHus.

51. [laHHas pekomeHaaumst He Bbina ydTeHa B cTaTbe 4.2 NpoeKkTa KOHCTUTYLIMOHHOTO 3aKoHa.
BmecTo aT0ro B ctathio 6 66110 4o6aBNeHO HOBOE NpeasioKeHNe, B KOTOPOM YNOMUHAETCS, YTO
«B crnyqae, ecru YIN4 Ha MomeHm e20 u3bpaHusi Ha OO/MKHOCMbB cocCmMoum 8 rnonumu4yeckol
napmuu, rpogeccuoHasbHOM COK3€, OH OO/MKEeH MpeKpamumbs C80€ 4Y/IeHCMBO 8 HUX 8
meyeHue decsimu OHel co OHS1 e20 HasHa4YeHus. ». BeHeuuaHckas KoMuccust CYMTaeT, YTo 3TO
npeanoXeHne NPOTUBOPEUNT «IPOoGOIKUMENIbHOCMU CpoKa ez2o/ee rosiHoMmouul». Cnegyer,
Mo KpamHen mepe, YTOYHWUTb, YTO, BO-NEPBbIX, A4eCATb AHEWN nocne BbibOpoB — 3TO Nepuo Ao
BCTYNNEHMSA B AOMKHOCTb, U, BO-BTOPbIX, YTO HecobnogeHne obsasatenscrBa AOMMKHO ObITb
NPUOCTaHaBMMBAIOLLMM YCIIOBUEM.

c¢) OcHoBaHus 47151 SOCPOYHOIro OTCTPAHEHUS OT JOJDKHOCTH

52. NpepnoxeHne «ocHogaHus A5t A0CPOYHO20 0c8060X0eHUS oM 3aHUMaeMol QOIMKHOCMU»
B crtatbe 5.3 npeabigywlero 3akoHa OblIo 3amMeHeHO Ha (hOpMYNMPOBKY «OCHO8aHUS Osist
0c8060x0eHuUs1 om 3aHUMaemol AormKHOCMU» B CTaTbe 5.2 NpoeKTa KOHCTUTYLIMOHHOTO 3aKoHa:
«1)  HecobnodeHue mpebogaHuli U OzgpaHUYeHUl, YCMaHOBMIEHHbIX  HacmosawumM
KoHcmumyyuoHHbIM 3aKOHOM U UHbIMU 3akoHamu Pecriybnuku KazaxcmaH; 2) ecmyrineHue 8
3aKOHHYI0 CUIly 8 OMHOWEHUU Heao 0b68UHUMENBbHO20 ripueosopa cyda; 3) ecmyrnneHue 8
3aKOHHYIO cusnly peweHusi cyda O [pu3HaHUu e20 HedeecCroCObHbIM unu 02paHUYeHHO
OeecriocobHbIM Tub0 O NPUMEHEHUU K HEMY MPUHYyOUMEsbHbIX Mep MEeOULUHCKO20 Xxapakmepa;
4) cmepmb; 5) npusHaHue e20 6e38eCMHO OMCymcmeyruwuM unu obbserieHue ymepuum
peuweHuemM cyda, 8CmyrnusLIUM 8 3aKOHHYIO curly; 6) npekpauweHue epaxdaHcmea Pecriybnuku
KasaxcmaH; 7) HasHadeHue, usbpaHue Ha Opyayro OO/MKHOCMb UMU rnepexod0 Ha Opyayto
pabomy; 8) eble30 Ha MOCMOSIHHOE MeCMO Xumesibcmea 3a rpedesibl Pecriybnuku KazaxcmaH;
9) nodaya 3asierieHUs1 06 oceoboxdeHUU om OormKHOCMU Mo cobecmeeHHoMy enaHuto; 10)

2! CM/Rec(2021)1, yum. cou. §9.


https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
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ucmeuyeHue ycmaHosrneHHo2o KoHcmumyuuel Pecriybrniuku KasaxcmaH cpoka ripebbigaHusi 8
dormkHocmu.

53. BeHeumaHcKas KOMUCCUSA CYMTaET, YTO HEKOTOPbIE OCHOBAHMSA B BbILLEYNOMSIHYTOM CNUCKe
(8 vactHocTk, ycroeusi 4), 5) u 10) ckopee OTHOCATCA K OOCPOYHOMY MpeKpalleHnto
MONTHOMOYUIA, @ HE K OTCTPAHEHUIO OT OOMKHOCTU. [MoaTomy paspaboTumkam npepgnaraetcs
YTOYHUTL HOPMYSMPOBKY MONOXEHMS, 400aBMB «OCHOBAHWUS ANst AOCPOYHOr0 OTCTPAHEHUS OT
OOMKHOCTM U AOCPOYHOTO NpeKpaLleHns NOSIHOMOYMNY.

54. BeHeumnaHckasi KOMUCCUSE OTMEYaET, YTO ee Npeablaylias pekoMeHaaums o6 UCKIoYeHUI
KOHKPETHbIX OCHOBaHWAW B MNpPEXHEM 3aKoHoMnpoekTe: «3) cocmosHue  300p08bs
YnonHomoueHHO20, npensmcmeyowee OasibHelUweMy UCMOMHEHUK MPOgeCCUOHaNbHbIX
obsizaHHOCcmMelU» W «8) cosepweHuUe MpPOCMYrnKos, HecoeMecmumMbiX C rpebbigaHuem 8
domKkHOCMU U nodpbisarouUx asmopumem YnoriHOMOYEeHHO20», bbina BbIMONHEHa.

55. Ctatba 5.2 BBOOUT HECKONBKO HOBbIX YCIOBWUI 451 AOCPOYHOrO OTCTPaHEHUs OT OOJDKHOCTHU
N OOCPOYHOrO NpeKkpalleHus nonHomounn: 4) cmepme; 5) rnpusHaHue ez20 6e38eCcmHO
omcymemeyrowum unu obbserieHue yMepwum peweHuem cyda, 8CmynueliuM 8 3aKOHHYIO
cuny; 10) ucmedeHue ycmaHoenieHHo2o KoHcmumyuuel Pecrniybriuku KasaxcmaH cpoka
npebbieaHus 8 dormkHocmu. ». BeHeumaHckasi KOMUCCUS CUMTaET, YTO 3TM HOBbIE YCIOBUS
COOTBETCTBYIOT MeXOyHapoAHbIM CTaHaapTaMm, U ee pekoMmeHaaunu.

56. OpgHako, kak oTmevaetca B 3akmodeHun 2021 roga, «HecobmmodeHue mpebosaHuli u
O2paHuU4YeHul, ycmaHOBMEHHbIX HacmoswuMm KoHCmumyyuoHHbIM 3aKOHOM U Opyaumu
3akoHamu Pecriybnuku KasaxcmaH», KOTOpOe OCTaeTcsi NepBOv MPUYMHOW ANS AOCPOYHOrO
OTCTPAHEHUS OT AOMKHOCTU, anpuopK SBNSIETCS pacnibiBYATbIM M OTKPbITbIM ANS pasfnyHbIX
TONMKOBaHWU, OCOBEHHO B CBETE APYrMX MPUYMH, KOTOpblEe CregylT 3a 3TUM  HUXE.
BeHeunaHckas KOMMCCMSA MOBTOPSIET CBOK NPeAblayLLY0 PeKOMEeHAAUMIO UCKYUTL UK, no
KpanHen Mepe, Cy3uUTb 3TO MPEAnoXeHWe A0 «Cepbe3HbIX» HapyLUeHWIN, YToObl MUCKMIOYUTL
Menkue npaBoHapyLleHus (cm. §73 sakntodeHns 2021 roga).

57. PekomeHngaumsa BeneumaHckonm komuccum 2021 roga o Heo6XoaMMOCTU NpeaycMoTpeTb
NyGrMYHY0 1 NPO3payHylo Npoueaypy OTCTPaHEeHUs OT AOMMKHOCTU, a Takke eé ogobpeHue
KBanuuuMpoBaHHbIM BONBbLUMHCTBOM B nNapriameHTe, He 6bina BbinonHeHa. HanomuHaem (§§
76-77 3akntoyeHua 2021 roga), 4TO ANA COOTBETCTBMA BeHeumaHCKMM MpUHUMNAM NpoekT
KOHCTUTYLIMOHHOIO 3akoHa OOSMKEH MpedycmaTpyBaTth NyGrnMYHYO M NpO3padHyto npoueaypy.
Mpouenypa OTCTpPaHEHUs OT LOSMKHOCTU [OIPKHA NPOXoauTb B NaprnameHTte, ¢ nybnnyHbim
crnywaHuem ynorHomodeHHoro. B atonm  c¢BAsm pekoMeHOyeTca  npeaycMoTpeTb
COOTBETCTBYIOLLYIO  npouenypy, obecrneumBarowlyto  nybnuyHble  CrywaHus,  4ToObl
obcToATENLCTBA AENA, a TaKKe MHEHMS YTIONTHOMOYEHHOrO ObINin 06HapogoBaHbI.

58. HakoHeu, kak 3assuna BeHeumaHckaa komuccusa B cBoeM 3aknoyverHun 2021 roga (§78), B
NPOEKT KOHCTUTYLUMOHHOIO 3akoHa cregyeT Aob6aBuTb CcyaebHbI nepecMoTp pelleHus ob
OTCTPaHEHUN OT AOMMKHOCTW.

E. NopoBou otyert

59. AHanornyHo npeablayLeMy 3aKkoHOMPOEKTY, cTaTbs 8.1 NpoeKkTa KOHCTUTYLIMOHHOIO 3aKoHa
npegycmatpmeaeT, 4to Y4 npeacraBnsieT exerogHble OTYETbl O CBOEW AeATENbHOCTU
MpeangeHTty Pecnybnuku.

60. Ncxopsa ua ceoen pekomeHaaumn 2021 roga, BeHeumaHckas KOMUCCUSA HarOMUHAET, YTO
ONS  MPUBEOEHUS TOJIOXKEHUS] MPOEKTa KOHCTUTYLMOHHOIO 3akoHa B COOTBETCTBME C
MexayHapoaHbiMu cTaHgaptamu, Y4, HasHavyaeMbli napnaMeHToOM U HeCyLun nepes HUM
OCHOBHYIO OTBETCTBEHHOCTb, AOIMKEH OTYNTLIBATLCA Nepes napriaMeHToMm. OTO He UCKMoYaeT
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BO3MOXHOCTb Toro, 4to YIMY Oyamer otumtbiBaTbCA WM nepen npe3naeHTom (cM. §§ 95-98
3akntodeHus 2021 roga).

XK. HaumoHanbHbIN NpeBeHTUBHbLIN MexaHu3m (HIMM)

61. [Ina ocywecTeneHns koopauHauum gedarenbHocty uneHoB HIMM, YIMY «obecrneyusaem
coslaHue KoopOuHayuoHHO20 cogema U e20 83aumoldelicmgue € MOOKOMUMEMOM [0
npedynpexoeHuto MNbIMOK U  Opyaux XXecmokux, 6ecyesniogeyHbIX Unu  YHWKarouUux
docmouHcmeo eudoe obpaweHusi u HakasaHus Komumema Opearusauyuu O6beduUHeHHbIX
Hauyut npomue nbimok» (ctatbss 9.1 NpoekTa KOHCTUTYLMOHHOrO 3akoHa). BeHeuwmaHckas
kommcens pekomeHayet fobasuTb «PakynbmamueHbil npomokon Kk KoneeHyuu OOH npomus
MbIMOK U Opyaux XecmoKuX, becyesio8eyHbIX Unu yHUXaruwux O0CmMOUHCMEOo 8ud08
obpaweHusi u HakasaHus (@FIKTI) u Pykosodcmeo no HayuoOHarbHbIM MPEBEHMUBHbLIM
MexaHu3Mam».??

62. Tawke crnegyetr OTMETUTb, YTO B MPOEKTE KOHCTUTYLIMOHHOIO 3aKoHa He YNOMMHAarTCS
npeacTaBUTENN rpaxxaaHckoro obLectsa B KOHTEKCTe coTpyaHu4ecTBa ¢ YI4Y. BeHeunaHckas
KOMMCCUS HanoMmMHaEeT, YTO yyacTue rpaxgaHckoro obwectBa B gestensHoctn Y4 n HIMM
BaXXHO Ans obecneyeHns yHKUMKM BceobLLero y4actus B npouecce. BeHeunaHckas kommcens
pekoMeHayeT co3daTb MexaHuam anga koHcynbTauun ¢ HIMO. Takoe coTpyaHMYEeCcTBO MOXET
ObITb CneumanbHO BKIOYEHO B MPOEKT KOHCTUTYLIMOHHOMO 3akoHa, B YACTHOCTWU, B cTaTbk 9
(HMM) n 12 (KoHcynbTaTUBHbIE 1 COBELLIATENbHBLIE OpPraHbl).

3. PaccmoTpeHue xanob

63. B cBoem 3akmoyeHun 2021 roga Komuccus BblHecna cregylowme pekomeHgaumm
OTHOCUTENBHO cTaTbM 9 (Mpegblgoylero) 3akoHonpoektTa (0COHGEHHOCTM pacCMOTpPEHUs
anobbl): NepecmMoTp CPOKOB PacCMOTPEHMs1 pekomeHgauun mn xopatancte YIMY (3ameHa
«namHadyamu KaneHOapHbIX OHel» Ha Mecsau W «mpudyamu KaneHOapHbIX OHel» Ha
LUECTbAECAT KaneHaapHbIX AHEN) N OrpaHUYeHNIA, KacakoLLMXCs packpbITUst HGOPMaLN.

64. YkaszaHHOe NnonoxeHne ObIno NepeHeceHo B cTaTbio 13 NpoekTa KOHCTUTYLIMOHHOIO 3aKoHa.
Pekomengauunsa 2021 roga 6bina YyacTUYHO BbinosiHeHa. [epBoHavanbHbIA 15-OHEBHBIN CPOK
MOXeT ObITb MPOANEH Ha LIEeCTbAECAT AHEN. M3 oHnanH-BCTpey aenerauuvs noHsna, vto B Y4y
eXerogHo MOoCTynaeT 3HauuTenbHoe KomuyecTBo xanob. [loatomy npeanaraetcs
CKOPPEKTUPOBAaTbL NepBOHaYarbHbIA 15-AHEBHLIN CPOK 1 BBECTM Boriee peanucTuyiHble CPOKW,
4TObObI 06ECNEYUNTL CBOEBPEMEHHOE paccMOTpeHMe xanob kaHuenspuen Y.

a) ObuecTBeHHbIe OOBLeANHEHUS

65. B T0 Bpems kak 06LecTBeHHble 06beanHeHnsA%3 MoryT obpataTbes B YIMY ¢ uenbto 3awmhl
npaB rpaxkgaHuHa ¢ ero nucbMeHHoro cornacus (Ctatbs 13.1), Y4 paspellaetcs «nosyyams
docmyn ... K oKyMeHmam 20cy0apCmeeHHbIX opaaHu3auull u obujecmeeHHbIX 06beduHeHUd,
Kacarouwumcs 8orpocos rnpas U ceobod 4venoeeka U epaxdaHuHa» (Ctatba 14.2). MNopsgok
AOCTyna K AaHHbIM, HAXOASALWMMCS B PacropshKeHUM OpraHmsauun rpaxaaHckoro obuiectsa
(koTopble, B cnydae Takoro 3anpoca, byayT ropugndeckn obsidaHbl NpegocTaBuUTb AOCTYM) U
TEPMUH «BOrpOCkl rpas U ce80600 4ernogeka U epaxdaHuHay ABNATCA anpuopu

22 KazaxcraH patuduumposan ®akynbTaTueHbin npotokon B 2008 rogy. OpHako Jeknapaumein ot 8 despans 2010 roga oH
OTNOXWI BbINONHEHWEe cBoux obsi3aTenbcTB no yactu IV (HaumoHanbHble NpeBeHTMBHbIE MexaHu3mbl) PakynbTaTUBHOIO
npotokona. Cwm. https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-against-torture-
and-other-cruel

2 CornacHo cT. 5 3akoHa «O6 06uiecTBeHHbIX 06beanHeHVsax», “ObuwecmeeHHbie 06beduHeHus1 cozdaromesi u delicmeyom
uensax peanusayuu u 3awumal MOMUMUYECKUX, 9KOHOMUYECKUX, COUUarbHbIX U KyfibmypPHbIX r1pas u c8ob00, ... 0XpaHbl XU3HU
u 300posbs nodel, oxpaHbl OKpyxatowel npupodHol cpeldbl; yyacmusi 8 briaeomeopumesibHOCMU; NPO8eOeHUS KybmypPHO-
rnpoceemumernbHoU, ... pabomsl; ... pacWupeHusi U yKpernneHus MexoyHapoOHOo20 compydHu4Yecmesa; ocyuwecmerieHusi UHol
dessmenbHOCMU, He 3anpeujeHHol 3akoHo0amernibcmeom Pecrybnuku KazaxcmaH».



https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-against-torture-and-other-cruel
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-against-torture-and-other-cruel
https://adilet.zan.kz/eng/docs/Z960000003_
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pacnnbiBYaTbiMU, OTKPbITBIMU AN MHOMMX TOMKOBaHWA M, MO BCEX BMOUMOCTW, OCTaBNsHOT
BO3MOXHOCTb AN NPOU3BONBHOIO NMPUMEHEHMS 3TOrO MOJIOXKEHNS B OTHOLLEHUM OpraHu3aLui
rpakaaHckoro obllecTsa, 6e3 BBeieHNs HeOOX0ANMbIX rapaHTUA.

66. Ccbinasicb Ha CoOBMECTHble pyKoBoAsiLLMe NpuHUMNbl BeHeunaHckon komuceun n ONNMY
OBCE no cBoboae oobeanHeHusi, BeHelmaHckas KoMUccUst HAaNOMUHAET, YTO «06BbeOUHEHUs!
O0ImKHbI bbimb c80OOOHBLIMU OM eéMewamesiscmea 2ocydapcmea unu Opyaux cybbekmoes.
TTiobbie Hanacaemble o2paHuyeHUsi OOMKHbI bbimb 06ycrioarneHbl cmpo2umu ycrosusmu: 1.
OepaHuyeHusi 0omkHbI bbimb ‘ripedrucaHbl 3aKOHOM' U makumM obpa3om, Ymobkl usbexame ux
MPOU380/IbHO20 MPUMEHEHUS;, coomeemcmeyruee 3aKkoHo0amesibcmeo OO/MKHO 6bimb
docmyrnHbIM U 00CMamoOYHO SICHbIM, 4mobbl omdefibHble uuya U accoyuauyuu Moanu
ybedumscsi, Ymo ux OesimeribHOCMb coomeemcmeayem oz2paHudeHusm. 2. Jlioboe nosoxeHue
3aKOHa, o2paHudusarouee npaso Ha ce0b600y 06beOUHEHUST, OOIMKHO CrIy>KUMb 3aKOHHOU Ueru,
mo ecmb makoe rosoXxeHue G0/IKHO OCHOBbIBAMbCS MOJIbKO Ha 3aKOHHbIX UErIsiX, MPU3HaHHbIX
MeXO0yHapOoOHbIMU ~ cmaHdapmamu, a UMEHHO: HayuoHarnbHas unu obuwecmeeHHas
be3onacHocmb, o0buwecmeeHHbIl NMopsdoK, oxpaHa 300p0o8bsi UMU  HPaBCMEEeHHOCMU
HacerseHus u 3awjuma ripas u ceob00 Opyaux nuy,. 3. OzparHudeHus domKkHbI bbimb HEOOX00UMbI
8 OeMokpamu4eckoMm obuwecmee. Omo o3Ha4aem, 4Ymo iroboe ozpaHuvyeHUe OOIMKHO bbimb
copasmMepHO HaMe4YeHHOU 3aKOHHOU Uesiu U 4Ymo OJis1 3aKOHa U €20 MPpUMEHEHUST OOIKHO 6bImb
seckoe, o0bbekmuesHoe obocHosaHue. B uyernom, 3aKoH Oo/mKkeH b6bimb cosmecmum C
MexXOyHapOOHbIMU QOKyMeHmamu o fpasam desioeeka. Kpome mozo, 8axkHoO, Ymobbi fitobbie
8bimeKaruue U3 3moeo O02paHUYeHUsT mpakmoearsiluchb Cmpo20; MorbKo ybedumesibHble U
geckue rnpuyuHbl Orisi 88e0eHUSI MaKux 02paHuyeHull S8srmces npuemnaeMsivu. Lpyaumu
criogamu, moJibKO HeocriopuMbie mpebosaHusi Mo2ym MpPernsimcmeos8ams OCYU,eCMEIeHU0
rnpasa Ha ce0600y obbeduHeHus. HakoHeu, 3aKoH OormkeH bbimb SICHbIM, OCOOEHHO 8 mex
MOJIOXKEHUSIX, Komopble rpedocmassisiom ceobody delicmeuli 2o0cydapCmeeHHbIM Op2aHaM.
OH makxe OormkeH 6bimb MOYHbIM U orpedenieHHbIM U OQo/mKeH 6bimb MNPUHSM 8 Xxode
deMoKkpamu4eckoeo  rpouecca, obecrniequsaroweeo  ydacmue U paccMompeHue
obwecmseHHocmu».%*

67. HOSTOMy KOMNETEeHTHbIM OpraHamMm npeanaraetcAa rMnposACHUTbL 3TOT BOMPOC B CBETE
YKa3aHHbIX BbilLe MeXayHapoaHbIX CTaHOapPTOB.

. CobcTBeHHble cneacTBeHHbIe MONIHOMOYUSA

68. OOnH 13 HeOOCTATKOB MpeablayLlero 3akOHOMpPOEeKTa KacariCa OrpaHMYeHHOro obbema
nonHomounn YIMY no nposeaeHuto paccnenoBaHunin o COGCTBEHHOM MHULIMATUBE, OCHOBaHHbIX
TOMbKO Ha MHdOpMaUnn «u3 oghuluarisHbIX ucmoyHukos unu CMW». BeHeumnaHckas Kommceus
OTMETUNA, 4TO, Hanpumep, UHMOPMAaTOpPbl OObIMHO SIBNSAOTCS OYEHb BaXHLIM MCTOYHMKOM
MHcopMaL MK s paccnegoBaHuin o COGCTBEHHON MHMLMATUBE.

69. CnencTteeHHble nonHomouns YIY Bknto4yalroT, Hanpumep, NpaBoO 3anpawmBaTb BCHO
HeobXxoauMyto MHOpPMaunMo Yy MObIX FOCYAapCTBEHHbLIX OpraHoB, OPraHoB MECTHOro
CaMOynpaBfeHns, OpraHM3auuin M KX OOSDKHOCTHbIX fvL, KOTOpble MO 3aKOHy 0O6sA3aHbl
npeactaButb YINY Heobxoanmble matepuanbl, JOKYMEHTbI, CBEAEHUSA U OObACHEHUS B TEYEHME
AECATU ( UKW, B HEKOTOPbIX Cryyasix, He MeHee ABYX) paboyumx AHen co AHA NoMyYeHus 3anpoca
(ctatbss 18). YMNY no coOGCTBEHHOM WHMUMATMBE paccMaTpuBaeT BOMPOCHI, CBS3aHHblE C
HapyLleHnem npaB 1 cBoboa PU3NYeCKUX NuL, «ecsu uMeromcsi ce8edeHUs 06 UX Maccoeom
HapyweHuu nubo makoe HapyweHue umeem o0buwecmeeHHoe 3Ha4yeHue Ufu C8si3aHo C
Heobxo0uMoCmbIo 3auUmbl UHMepecos8 makux ful, Komopble He Mo2ym CaMOoCmOosimesibHO
ucrionb308ame 3aKOHHbIE Crocobbl 3auyUmbl C8OUX rpas u ceob00».

24 CDL-AD(2014)046, Joint Guidelines of the Venice Commission and OSCE/ODIHR on Freedom of Association, adopted by the
Commission at its 101st Plenary Session (Venice, 12-13 December 2014) / COBMECTHble PYKOBOASALUME MPUHLMMbI
BeHeuuaHnckorn kommuceun n bOWMY OBCE no ceobope ob6beauHeHus, npuHatole Kommncenent Ha 101- nneHapHon ceccum
(BeHeuus1, 12-13 nekabpsi 2014 roga).
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70. BeHeLmaHcKas KOMUCCUA CUMTAET, YTO OTMEHA BbILLEYNOMSAHYTOro OrpaHuYeHns cnegyet
eé pekomeHgaumm 2021 roga.
M. NepcoHan u GromxkeT
71. B cBoeM 3akntodeHun 2021 roga Komnceuns pekomeHngoBarna npegycMoTpeTb BO3MOXHOCTb
ansa YNornHoOMOYEeHHOr0 HaHMMaTb CBOMX COTPYOHWKOB B COOTBETCTBMM CO 3BAHUSIMU B paMKax
OTAENbHOro cneumnanbHOro ctaTyca, perynmpyemMoro 3akoHOM.
72. JaHHble pekomeHdaumm OblIn YacTUYHO BbINOSIHEHLI; COMMACHO PAacCMOTPEHHOMY TEKCTY,
Tenepb, Hapsdy C pykoBoauTernem HauuoHanbHOro LeHTpa, ero/ee 3amecTutenu Takke

Ha3Ha4alTCs U 0CBODOXOATCSA OT AOIMKHOCTU Mo pelueHuto YIY.

a) _3BaHusi coTpyaAHUKOB

73. Cratba 20.5 npegycmatpumBaeT, Yto « CompydHuKu HauyuoHanbHo20 ueHmpa S8s1smces
20cyd0apCmeeHHbIMU  CIIyXKawuMu, OCYyWecmensarouwumMu ce8or O0essimeslbHOCMb Ha OCHO8e
3aKkoHoOameribcmea O 20Cy0apCmEEHHbIX yCry2ax».

74. Kak yxe HeogHOKpaTHO 3asBnsna BeHeumaHckan KoMucens, «yqumeieasi UCKIYUMEesibHYH
posib UHCMuUMyma 3awumHuka rnpas Jyeriogeka u e2o obsisaHHocmu, a makxe Heobxooumble
eapaHmuu e20 He3agUuCUMOCMU, MePCoHas, ecriu OH He OO/KeH bbimb BK/IOYEeH 8 wimam
eocydapcmeeHHoU  cryxbbl, QormkeH umemb omoesibHbIU  crieyuarnbHbIli  cmamyc,
peaynupyembili  HacmosilyuMm  3aKoHOM».?>  Ocobblit  cTaTyC  COTPYAHWUKOB  OOMKEH
COOTBETCTBOBATHL NMpuHUMNY 3 «BeHeunaHCcKMx NpUHUMNOBY», KOTOPbLIVA rmacut: «MHcmumymy
ombydcmeHa rpuceausaemcsi COOMEemMCmeyuee 6bICOKOE 38aHUe, 4YMmMO Mmakxe
ompaxaemcsi 8 803Hagpax0eHuUU ombydcMeHa U 8 KOMreHcauyuu rnpu 8bIXo0e Ha MEHCUo».
OTOT NpUHUMMN OTHOCUTCA K PYKOBOAWUTENIO WHCTUTYTa, HO €ro cregyetr MnoHUMaTb Kak
PacnpOCTPaHSIIOLMUIACA Ha BCEX COTPYAHUKOB. %S

75. Komuceusi pekomeHayeT nNpuBeCTM MPOEKT B cooTBeTcTBME C TpeboBaHusamu lyHkTa 22
BeHeumaHckux npuHUMnoB («MHecmumym ombydcemeHa dormkeH uMmems 00CcmamoYHbIl wmam
compyOHUKO8 U Hadnexawyto cmpykmypHyro aubkocms. B cocmae uHcmumyma moxem
8xo0umpb OOUH UIlU HECKOIIbKO 3amecmumernel, HasHadyaembix ombydcmeHoMm. OmbydcmeH
Oo/mKeH UMemb B803MOXHOCMb HaHUMamb C80UX COMpPYOHUKOB.») W, B YaCTHOCTMW,
npegycMoTpeTb, 4Tobbl YIY nmen BoO3MOXHOCTb HAHMMaTb CBOUX COTPYOHUKOB.

76. Mo aToMy rocyaapCTBEHHbIM OpraHam npeanaraeTcs paccMOTpeTb peKkoMeHAaumm
Komuccunm B nonHom obbeme (cm. §§ 99-114 3akntoveHna 2021 r.).

b) HezaBucumocrtb brogxera

77. Komwuccua  pekomeHngoBana npedycMOTpeTb, uYToObl  ynpaBneHue  GrogKeTom
OCYLLIECTBIISANIOCh aBTOHOMHO M 4TOObI YNONTHOMOYEHHbIV Npeanaran 6ioaKeT yypexaeHms Ha
npeacTosiLLuiA roa,.

78. BlogkeTHble BONPOCHI paccMaTpuBaloTcs B ctatbe 21 NpoekTa KOHCTUTYLIMOHHOTO 3aKOHa,
koTopasi uaAeHTUYHa cTaTbe 16 NpeablayLLero 3aKOHOMPOEKTA.

79. BeHeuuaHCkasi KOMMUCCUSA HaNOMWHAET O CBOeW npegbiaoyllerd pekoMmeHgaumm wu, B
4YaCTHOCTM, O TOM, YTO ynpaeneHue GIKETOM AOMMKHO OCYLLECTBMASTLCA B COOTBETCTBUU C

25 Cm. CDL-AD(2006)038, 3aksoueHure o nonpaekax K 3aKOoHy O 3alUMTHUKE npas YerioBeka ApmeHnn, §78.
% Cm. CDL-AD(2021)035, ApMeHust - 3akrioHeHne O 3aKoHoAaTeNbCTBe, KacalolweMes WwraTta ombyacmena, §§ 25-26.
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MyHkTOM 21 BeHeumaHcKnx NpuHUMMIOBZ’ 1 4YTO OblNo Obl LienecoobpasHo npeaycMoTpeTb
3aKoHOOATENbHbIE MOJIOXKEHNS] B 9TOM OTHOLUEHUW. 3aKOH TakKe OOIDKEH npegycmatpuBaTth
aBTOHOMHOE ynpasneHue co CTopoHbl YIY npegoctaBneHHbIMM GHODKETHBIMU CpeacTBamu,
HaxoAALLUMMUCS B €r0 PacropsikeHmun. 28

80. Komuccus, ccbinasice Ha BbllEYNOMsIHYTble MeXAyHapoAHble CTaHgapTbl M Ha CBOM
npeaplayliMe 3aknoYeHns, MOXeT NMUlb MOAYEpPKHYTb, YTO HEeobXoaumasi He3aBUCUMOCTb
yUYpeXaeHns n3MepsieTcsl He3aBUCMMOCTLIO Ero PYKOBOAUTENS, Ero NepcoHana un ero GogkeTa,
KaK C TOYKW 3PEHUSI CyMMbI, Tak U C TOUKM 3pEHNS aOMUHUCTPATUBHOMO ynpaBneHms. 2

81. TMMoatomy Komuccua pekoMeHOyeT MpPUHATb BO BHMMAaHWE CBOKW MpeablayLilyto
pPEeKOMEHAaLMIO.

IV. KoHKpeTHble 3aMme4vyaHus
A. OlononHutenbHble Bonpockl B 3anpoce YIM4

82. B 3anpoce Ha 3akntodeHune Y4 nonpocnn BeHelmaHCKyto KOMUCCUIO pacCMOTPETL NPOEKT
KOHCTUTYLIMOHHBIX MOJIOXEHWN, KaCatoLLNXCS:

1. lMNpeabsBneHns YNONHOMOYEHHbIM UCKOB B 3alUMTy npaB 1 cBob6oa HeorpaHWYeHHOro
Kpyra §nuu, HapyweHHbIX peleHnaMn wunn  gencteusimm  (6esgencremnem)
rocyAapCTBEHHbIX OpPraHoB, OPraHOB MECTHOro YMpaBfieHUs W camMoyrpaBrneHus,
OOMMKHOCTHBIX NUL, rOCYAapCTBEHHBLIX CryXalux C aHanvM3oM onbiTa ApYrMx CTpaH
(cTaTtbs 16.3 NpoekTa KOHCTUTYLIMOHHOIO 3aKOHA).

2. [loGaeneHus NOMnoXeHust CONPOBOAUTENBHOMO 3akoHonpoekTa (ctatbst 184 YronoeHo-
npoueccyansHoro koaekca3®) o nogaye xogaTancTea ynornHOMOYEHHbIM Mo Aocyae6How
npoBepkKe.

3. YTOYHEHUs KoMneTeHUMM YNONMHOMOYEHHOIO paccmaTpuBaTh Xanobbl nocne Toro, Kak
3a8BUTENN NcHepnanu Bce Mepbl, NPeAYyCMOTPEHHbIE 3aKOHOM.

4. KoHkpeTusaumm opMm B3auMogencTsms YMNorHOMoOYeHHoro ¢ [lapnameHtoMm u
mMacnuxatamu (MeCTHbIMU NPeACTaBUTENbHBIMM OpPraHamMmm).

83. Yto kacaeTca gonpoca 1, TO nocne oHNaH-AUCKyCCMU MO JaHHOW TemMe BeHeumaHckas
KOMMCCUA CCbinaeTcst Ha cBown [MepecMoTpeHHbI foknag o6 vHOuBMAyanbHOM AOCTyne K
KOHCTUTYLIMOHHOMY MpaBocyamio,®! B KOTOPOM Ha OCHOBE aHanmnsa pasfnyHbIX HaLMOHamNbHbIX
NpaBOBbIX CUCTEM NpeanaraeTcs NoapobHbIN 0630p NpaBoMo4YMIn oMOyacMeHa obpaluaTbes B
CyAbl 0OLEN IOPUCONKLNN U KOHCTUTYLMOHHbBIE CYAbI:

«60. B doronHeHue Kk mpaduyUoHHbIM MOSIHOMOYUSIM oMbydcMeHa o rposedeHuro paccriedosaHull, Mnod2omoske
Ooknados u pekomeHOAayul, 8ce Yauwje rnpusHaemcsi, 4mo omM6yocMeHbl O0IMKHbLI UMeMmb paso 8Mewu8ambcs 8 dena
cydos u mpubyHanos u Oaxe UHUYUUPOBamb pa3bupameniscmea 6 Cesi3U C HapyWeHUSIMU OCHOBHbLIX [1pas.
Hanpumep, 6 2011 200y nonHomouyusi ¢hpaHuy3ckozo ombydcmera (Défenseur des droits) 6binu pacwupeHsl, u
menepb OH UMeem paso 8cmynams 8 KOHKpemHble dena 6 2paxx0aHCKUX, aOMUHUCMPamueHbIX U Y20s108HbIX cydax.

27 «21. MHecmumymy om6ydcmeHa QomxHbl 6bimb npedocmagnieHbl 00CMamoyHble U He3asucuMble GH00XemHble pecypcbi.
B3akoH npedycmampueaem, 4ymo 6i00XemHble accu2Ho8aHus, ebidesisieMble UHcmumymy ombydcmeHa, OOIKHbI 6bimb
docmamoyHbiMu 071 obecrieyeHus: MosIHo20, He3asucuMo20 U 3¢hcheKmueHO20 8bIMONTHeHUS UM c8oux obsizaHHocmel u
yHkyul. Heobxodumo mnpokoHcynbmuposamscs ¢ Omb6ydcmeHom o nosody npoekma 6wdxema u Oamb emy/el
803MOXXHOCMb npedocmasums rpoekm 6rdxema Ha npedcmosuwull puHaHCco8bIl 200. YmeepOeHHbIl brdxem uHcmumyma
He coKkpawaemcsi 8 me4yeHue ¢huHaHco8020 200a, 3a UCKI/IIYEHUEM CrlyYaes, Koeda 3mo COKpawjeHuUe npuMeHsiemcs 8 Uesaom
u K Opyeum 2ocydapcmeeHHbIM y4pexdeHusiM. Hesasucumasi chuHaHcosasi nposepka 6r0xema ombydcmeHa OOMmKHa
yyumbligamb MOJIbKO 3aKOHHOCMb (hUHAHCO8bIX pouedyp, a He 8bI60p NPUOPUMEMO8 MpuU 8bIMNOIHEHUU MOTHOMOYUU. ».

2 Cm. CDL-AD(2015)017, yum. coy. §74.

2 CDL-AD(2021)035, yum. coy. §86.
30 hitps://adilet.zan.kz/rus/docs/K140000023 1

31 CDL-AD(2021)001, MNMepecMoTpeHHbIn Aoknag 06 UHAMBUAYANbHOM AOCTYNE K KOHCTUTYLIMOHHOMY MPaBOCyAMIo, NMPUHSATHIN
BeHewmaHckoii komucemert Ha 125-i nneHapHoii ceccum (oHnaiH, 11-12 gekabps 2020 r).
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Tem He MeHee, €20 pO/ib 8 MPOBEPKE KOHCMUMYUUOHHOCMU OCMaemcsi 02paHUYeHHOU, MOCKOMbKY €My He
rpedocmassieHo npaso eMewus8amscsi 8 desia KOHCMUMyyuoHHocmu 8 KoHecmumyyuoHHOM cogeme.

61. B cucmemax ¢ pacrnpocmpaHeHHbIM KOHMpPoriem omMbydcMeHbl, HaderneHHble rnpasoMm e030yxdamb cydebHoe
pasbupamenbcmeo, 00/mKHbI Oennamb 3MO 8 KOMMIemeHMHOM 00bI4HOM cyde, a He 8 KOHCMUMYyUUOHHOM cyde
(Haripumep, crieyuasibHbIl ombydcmeH 8 @PuHnsHOUU). B Bpasumnuu, xomsi oOHa U He OMHOCUMCST K cmpaHam C
pacrnpocmpaHeHHbIM ~ KOHmposrieM, HapoOHbIl  3awUmHUK — makxe MoXem  uHuyuuposams  cydebHoe
pasbupamernbcmeo 8 cydax obweli ropucOUKyUU 01 3alyuUmbl KOHCMUMYUUOHHbLIX rpas.

62. Hanpomus, 8 cucmemax KOHUEHMPUPOBAHHO20 KOHCMUMYUUOHHO20 KOHMpPOssi oMOyOCMeH, Kak rpasursio,
umMeem rpaso UHULUUpPO8amb Mpoyedypy KOHCMUMYUUOHHO20 KOHMPOJIsi HENOCPeACMBEHHO 8 KOHCMUMYUUOHHOM
cyOe (Haripumep, Ascmpus, A3epbaltiOxaH, AnbaHus, Apmerusi, Xopeamus, Yewckas Pecriybnuka, 3CcmoHus,
Benepusi, Jlameusi, Pecnybnuka Mondosa, [onbwa, [Mopmyeanus, PymbiHusi, Poccusi, Cepbusi, Crosakus,
CrioseHusi, KOxHasi Agppuka, Vicnarnusi u YkpauHa). Bo mHo2ux u3 amux cmpaH oM6yACcMeHbI MO2ym UHULUUpO8amb
abcmpakmHbIl repecMomp HopMamueHbIX akmoe 6e3 Hanu4yusi KOHKpemHo20 Oena. Hanpumep, ¢ 2011 2oda
ombydcmeH BeHepuu umeem npaso uHuUUyuuposamb abcmpakmHbili rnepecMomp HopMamueHbIX akmos. B
HEKOMOPbLIX cmpaHax 3mom HopMamueHbIU akm ece euwje 0omkeH bbimb c8s3aH C KOHKPEeMHbIM OesioM, KOmopbIM
ombydcmeH 3aHUMaemcsi 8 0aHHbIU MoMeHm (Harnpumep, 8 A3epbatidxaHe, Nepy u YkpauHe).

63. B cmpaHax, 20e ombydcmeHbl Mo2ym obpalambcsi 8 CyObl, OHU 8CE XKe MO2ym cmaiiku8ambCs C 0epaHu4eHUsIMU.
UHoz2da koHcmumyuyuoHHoe obxarogaHue Moxem bbimb M0OaHO MOJIbKO C Co2iacus nuya, Ybu rpasa vyeroseka unu
OCHOBHble €80000bI 3awujaem uHcmumym ombydcMeHa 8 KOHKpemHoM criydae. Hanpumep, e AsepbalidxaHe
omMbydcMeH umMeem npaso UHULUUPOB8amb MEPECMOMP HEKOHCMUMYUUOHHbBIX CyOebHbIX peweHul MmosbKo o
xo0amaticmey nocmpadasweeo nuuya. B amux criyyasix npasa ombydcMmeHa, 8 nMpuHUUrne, He rnpesbiarom npas
omOerbHO20 Yerogeka. B omnudue om amoeo, ucnaHckul ombydcmMeH Moxem nodams UCK amparo rpomus ecex
aKkmoe 20cydapCmeeHHbIX Op2aHo8 om UMeHU 106020 nuya, Komopoe, HacKoIbLKO eMy U38eCMHO, bbI10 3ampOoHYMo
ocriapusaeMbIM aKmoM, Ymobbl 8KITHOHUIMb €20 Uru ee 8 rnpouedypy nepecmMompa.

64. MNpeumywecmeso pa3peweHusi ombydcmeHam obpaljambcsi 8 KOHCMUMYUUOHHbIE CyObl OM UMEHU YaCMHbIX Uy
3aKnroYaemcesi 8 mom, Ymo 6ra2odapsi ceoemy HOPUOUHECKOMY OflbIMy OHU MO2Ym rOMOYb Yily4uumb Kayecmeo
nemuyud (Hanpumep, 8 bocHuu u NepyezosuHe u Poccuu). 3mo omHocumcs daxe K mem criydasam, koeda Yernosek
umMeem 803MOXKHOCMb HarNpPsIMy 06pamumbCs 8 KOHCMUMYUUOHHbIU cyd. boree mozo, npedocmasneHue docmyna
K cyOam 4yepe3 ombyOCMEHO8, 8epOSIMHO, MO8biCUM 3¢hgheKMUBHOCMb 3aujumbl 1pag 4Yeroseka, MOCKOMbKY
«yernoeeky acez0a sie24ye €8s13ambCsi ¢ OMOYyACMEHOM, YeM C CyObeli».

65. C moyku 3peHus 3aujumsl rpas Yesiogeka BeHelyuaHckas Komuccusi pekomeHOyem, Ymobbl «rociie npoeedeHust
paccnedogaHusi om6ydcmeH npednoymumesibHO UMeJ1 Npaso ocrapueams KOHCMUMYyUUOHHOCMb 3aKOHO8
u nocmaHoeJsieHul unu obwux abMuHUCMpPamueHbIx akmoes. XenamesibHo, 4YmobbI oM6ydcmeH umesi Npaso
ecmynamb 8 coomeemcmeyroujue cydebHbie opeaHbl U cyObl». Koz0a KOHCMUMYyUUOHHBLIU Cy0
KOoMIemeHmeH paccMmampueamb KOHCMUMYyUUOHHOCMb UHOUeUOyaslbHbIX aKkmoe, OoM6ydcMeHy makxe
dosmkHO 6bImb NpedocmassieHo npaso obpawambscsi ¢ UHOUBUOAYallbHbIMU deslaMu 8 KOHCMUMYUUOHHbIU
cy0.»

84. Borpoc 2 kacaetcd BO3MOXHOW nonpaBkM K crtatbe 184 YronoBHO-NpoLeccyanbHOro
kogekca («71. O6HapyxeHue uHgopmayuu 06 y20/108HOM MPECMY/IEHUU  S8/15emcs
OCHogaHueM Onsi Hadana OocydebHoz2o paccrnedosaHusi [...]J»). B xoge oHnawmH-guckyccun
aeneraums  Obina npovHgoOpMUMpoOBaHa O TOM, YTO B COOTBETCTBUM C WU3MEHEHMSIMW,
npousowenwmMmm nocrne nogadv 3anpoca Y4, gaHHbIM NpoekT nonpaBku Obln OTO3BaH,
nockonbky ctatbs 184 YIK BmMecTe co cTatben 1 NpoekTta KOHCTUTYLMOHHOrO 3akoHa YyXe
paspewaeT Y4 yyactBoBaTh B 4OCyaebHOM NpoBepKe; NPOEKT KOHCTUTYLUOHHOIO 3akoHa «O
npoKypaType» BKIo4aeT 0b6a3aTensCcTBO B3aumogencteoBatb ¢ Y4 n cogenctsoBatb €ro
OEATENBHOCTU «8 UeriIsX 3auumbl U 80CCMAaHO8/IEHUS HapyWeEHHbIX npas u ceobod snul,
oxpaHsieMbix 3akoHamu Pecriybnuku Kaszaxcman».3?

85. B oTHOLWEeHnM Bonpoca 3, nocne oHNnanH obcyxaeHuns, BeHeunaHckasi KOMUCCUSA OTMEYaET,
ytTo B BeHeumaHCKMX npuvHUMNAX HET KOHKPeTHoro TpeboBaHusa 06 wmcyepnaHuu
agMUHUCTPaTMBHbIX CpeacTB NpaBoBoK 3awmuTbl. CornacHo MpuHuuny 15, «aroboe ghusuyeckoe
unu ropududeckoe nuyo, exkmovas HINO, umeem npaso Ha ce0600HbIU, becrpensimcmeeHHbIl
u 6ecrinamHeil docmyn K oMbyOcmeHy u Ha rnodayvy xasnobbl». Takoro TpeboBaHUsI HET HU B
AencTeytowem 3akoHe, HU B NPOEKTE KOHCTUTYLIMOHHOIO 3aKoHa.

86. B oTHOoWweHMM Bonpoca 4 cregyeT HanoMHUTb, YTo MaHaat YIY pacnpocTpaHsaeTcsa Ha
«2ocydapcmeeHHble Op2aHbl, Op2aHbl MeCmMHO20 20Ccy0apCmeeHHO20 yrpasneHusi U
camoyrnpassieHusl, UHble opaaHu3ayuu u omkHoCmHbIX fuy». Kpome Toro, YIMY nveet npaso

32 Cm. cTatbio 29 MpoeKkTa KOHCTUTYLMOHHOrO 3akoHa "O npokypaType', Haxogswierocss Ha paccmoTpeHum CeHarta:
http://senate.parlam.kz/ru-RU/lawProjects/download?fileld=19985
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«rpucymecmeosamb Ha JIH06bIX, KaK OMKPbIMbIX, MaK U 3aKkpbiMmbIX, COBMECMHbIX U
pa30enbHbix 3acedaHusix nasam lNapnameHma u 6eime 3acywaHHbIMy. OH/OHa Takke MOXeT
«ydyacmeosamhb 10 rpuanaweHuro 8 rnieHapHbIX 3acedaHusiX ceccuu mMacruxamoes pe2uoHO8»
(ctatbw 7.3 wn 7.4, cooTBeTCTBEHHO). B xoge oHmanH-guckyccum — generaumio
npovHdopMMpoBanu, 4To 3TOT Bonpoc OyaeT peweH nocne Toro, kak YIMY craHer
KOHCTUTYLIMOHHBbIM OpraHOM HapaBHE C NapriaMeHTOM U Macnmuxatamu Takke perynmpyemMbiv
KOHCTUTYLIMOHHbIMKM 3akOHamu. B pononHeHwe Kk Bonpocam u3bpaHus, OTCTpaHeHus oT
OOMKHOCTU N OTYETHOCTU, PACCMOTPEHHBbIM BbIlE B KOHTEKCTE ponu napriaMmeHTa B CBeTe
Mapwxcknx npyHUMNoB u BeHeumnaHckux npuvHumunos, BeHeumaHckas komwuccus xotena Obl
0bpaTtntb BHMMaHue YINY n Bnacten Ha benrpagckue NpuHUMNGI O B3aUMOOTHOLLEHUSX MEXaY
HaUMOHarNbHbIMM UHCTUTYTaMM NO MpaBaM YenoBeka UM napnameHtamu (cm. §10 Bbiwe) B
KayecTBe KOHKPETHOro pykoBOACTBa NO AaHHOMY Bonpocy. HakoHel, BeHeuunaHckas kommcens
CCbINIAeTCA Ha perynspHo OGHOBMSEMbI COOPHUK CBOMX MHEHWW, KacaloLMXCS WMHCTUTYTa
ombyacmeHa.3® PekoMeHaauMM pasfvyHbiX MHEHWUN, BKIOYEHHble B HacToswmin COOpHMK,
TaKKe MOryT NOCAYXWUTb LEHHbIM MCTOYHUKOM MHGOPMaLN B 3TOM OTHOLLEHUN.

B. AocTyn Kk nomewweHusam Y4

87. TlMomeweHuna YIMY HaxogaTca B 3gaHuM «[JoMa MUHUCTEPCTB», BMECTe CO BCeMM
MuHUcTepcTBaMn KaszaxctaHa. YuuthiBas, uto «f/lloboe gusudeckoe unu opududeckoe nuuo,
eKmoYasi HernpasumesnbcmeeHHble opaaHusauuu (HIMO), umeem npaso Ha €80600HbIL,
becnpernsimecmeeHHbIl u 6ecrinamHbili docmyr K oM6ydcmeHy u Ha rnodady xanobbiy (MNyHKT 15
BeHeumaHCknx npuvHUMMOB), BOMPOC O pJoctyne B nomeweHus YMNY u BO3MOXHOCTM
anbTepHaTMBHOIO 3[4aHWsi BHE MpaBMTENbCTBEHHOrO KBapTana obcyxaancs B xoge obmeHa
MHeHnsiMn ¢ Ocomcom YT n Bnactamm 30 ceHTA6ps 2022 roga.

88. l-xa AsummoBa npouHdoOpMMpoBana pgeneraumMid O TOM, YTO rpaxdaHe WuMeroT
GecnpensTcTBEHHbIV A0CTyN K nomeleHnam Y4, B HacToswee Bpems BegeTca noarotoBka K
oTKpbITUO ocpmcoB YIY Bo Bcex 20 obnactax KasaxcraHa. locne OoTKpbITUSI perMoHarnbHbIX
odmcoB YIY HamepeH 3aHATLCS NOUCKOM HOBOrO OGMCHOro 3gaHus B ACTaHe.

V. 3aknroyeHue

89. BeHeumaHckad kOMUCCUSA MPUBETCTBYET HamepeHue M ycunusa Bnacten KasaxcrtaHa no
NPUOAHUIO KOHCTUTYLIMOHHOrO ctaTyca YMNoNMHOMOYEeHHOMY Mo npaBam 4venoBeka. Komuccus
Takke oTMeYaeT pag yy4dleHUn, BHECEHHbIX B MPOEKT KOHCTUTYLIMOHHOTO 3aKOHa, B YaCTHOCTMY,
B OTHOLUEHMM MPOABWXKEHMS MNpaB 4eroBeka B MaHaate YMNOHOMOYEHHOro no npaBam
yenoseka, OyHKUMOHANbLHOro nMmmyHutetTa Y4, yacTM4HOM KOPPEKTUPOBKM OCHOBaHUM ON1s
AOCPOYHOTO OTCTPaHEHUs1 OT AOMKHOCTW, YryyweHus komneTeHuun YIMY B obnactu
MOHWUTOPWHIA, CHATUA  OrPaHWYeHMn  COBCTBEHHbIX  CMEeACTBEHHbIX  MOSTHOMOYMA U
npegocTaBneHns goctyna k KoHCTUTYUMoHHOMY cyay.

90. Tem He MeHee, GOMbLUMHCTBO KIHOYEBLIX PEKOMEHAAUMN, CAEMNaHHbIX B 3akntoveHun 2021
roga, He OblnM BLINOMHEHbl W, CrnefoBaTenbHO, OCTAKTCS akTyanbHbIMKW. BeHelmaHckas
Komuceusa npeanaraet Bnactam KasaxcraHa B NOfIHOM Mepe MUCMoNb3oBaTb €€ 3aKioveHns OT
2021 roga v HacToslLee 3aKoYeHne, Noka NPOEKT KOHCTUTYLMOHHOIO 3aKoHa HaxoauTcs Ha
paccmoTpeHun CeHata, 4Tobbl obecneunTb BCe HeoOXoAMMmble rapaHTUM HE3aBUCUMOCTMU,
BecnpuctpactHoCTH, AOCTynHOCTM U adpekTmBHOCTM  MHCTUTYTA YIY —  HOBOroO
KOHCTUTYLIMOHHOTO OpraHa - B COOTBETCTBUM C MOCMAELHUMW MONUTUYECKUMU U MPaABOBLIMM
CcoObITUAMM B CTpaHE U MEXOYHapOoaHbIMU CTaHgapTamu. B yactHocTu:

- FOpucdukyusi: BKIHOYEHNE YaCTHbIX opraHusauui, NPeAoCTaBNSOLLMX
rocyapCTBEHHbIE YCIyri, OrpaHUYeHne UCKITIOYEHUI 13 PUCOMKLMM (YTOYHEHWE TOTO,
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pacnpocTpaHaeTcs NU TePMUH «Opyrue opraHusaumMmM» Ha 4YacTHble opraHusauum) u
YTOYHEHME IOPUCONKLMUN B OTHOLLEHWM CyaebHbIX OpraHoB;

- UmmyHumem: pacnpocTpaHeHne GyHKUMOHANbHOMO MMMYHUTETA Ha COTPYAHMKOB
yupexaeHus, B TOM 4ucrne nocrie yxoda U3 yupexaeHud, npedyCMOTpeHUe CHATUSA
UMMyHUTETa KBaNnUUMpOBaHHbIM GONbLUMHCTBOM B NapraMeHTe;

- W3bpaHue: npegycmoTpeTb NybnuuHyrlo KW Mpo3padHylo  npouenypy oTbopa,
BKIKOYaloLWyo nybnuyHoe oObsABMEHUE, TEeCTUPOBaHWE W COCTaBIIEHWE KOPOTKOro
cnucka, usbpaHve KBanuuuupoBaHHbIM GonbwKnHCTBOM B [lapnameHte, Gonee
ONUTENbHBIA  CPOK  MOSTHOMOYMM W NPeanoyTUTENbHO HEBO30OHOBMSIEMbIA  CPOK
NONHOMOYUM;

- Cpok nonHomMouyul: ycTaHOBMEHWe npouenypbl OTCTPaAHEHUS OT AOMKHOCTU, KOTopas
AOMKHa npegycmatpuBaTb NybnuyHble W npo3payHble Mpouedypbl, a Takke
KBanuduumpoBaHHoe 60MbLLIMHCTBO ronocos B [MapnameHTe;

- HauuoHanbHbIl npeseHmMuHbIl MexaHu3M: aobdaeneHne ceblnku Ha CIKMM gns
KOopAMHaUMM OEATENBHOCTU U BKIOYEHNE MEXaHN3Ma KOHCYbTauun ¢
npeacTaBUTENSAMU rpaXaaHcKoro obLecTsa B MPOEKT KOHCTUTYLIMOHHOIO 3aKOHa;

- PaccmompeHue xanob: yTtouHeHue ycrioBui pgoctyna YIY Kk  obLiecTBeHHbIM
06begMHEHNAM B COOTBETCTBMUN C MEXAYHAPOAHBIMW CTaHAapTaMu;

- [llepconan uHcmumyma: obecneyeHne BO3MOXHOCTM and YIMY Habupate cBon
nepcoHarn B COOTBETCTBUM CO 3BaHMSAMU B paMKax OTAENbHOrO cneumanbHOro craTyca,
perynmpyemoro 3akOHOM;

- Hesasucumocmb 6ro0xema: obecrnevyeHne aBTOHOMHOMO YMpaBreHus GHoKETOM U
Toro, 4tobbl Y4 npegnaran OL4XeT yupexaeHns Ha NpeacTosALWnA roA;

- [odosoli omyem: npegycMoTpeTb, 4Tobbl Y4 oTunTbIBancs nepeg NapnameHTom.

91. BeHeuMmaHCKasi KOMUCCUSI OCTaeTCA B pacnopskeHun Bnacten KasaxctaHa pnns
AanbHenLwero cogencTems B 3ToM Bonpoce.
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