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Introduction

1. Following the local and regional elections held@noatia in May 2001, the Congress

of Local and Regional Authorities of Europe (CLRA&Juested the Commission at its"47

Plenary Meeting, held in Venice on 6-7 July 20@1provide its opinion on the Croatian law

on local and regional elections. This request waserated by letter of 6 September 2001,
indicating the particular concerns of the CLRAEwiegard to minority issues as regulated
by this law, including the respect of the principleproportional representation, the use of
the 2001 census to determine minority populatimeli the relationship between the law on
local and regional elections and other laws sucliresdraft Constitutional Law on the Rights
of National Minorities in Croatia, the arrangementgth respect to internally displaced

persons and the identification of voters by thénecity.

2. This opinion examines the Law as adopted by that@m Parliament on 6 April 2001,
in particular from the perspective of minority peotion. The following documents have also
been taken into account: the Opinion of the Ve@iosmmission on the Constitutional Law on the
Rights of National Minorities in Croatia (CDL-INRQO01) 14); its Opinion on the Amendments
of 9 November 2000 and 28 March 2001 to the Cantisiit of Croatia (CDL-INF (2001) 15); its
report on Electoral Law and National Minorities (CBNF (2000) 4); the CLRAE Report on the
Local Government Elections in Croatia of 11 Jun®Z20the Final Report of the Office for
Democratic Institutions and Human Rights (ODIHR)Latal Government Elections of 11 July
2001; and the Opinion on Croatia of the Advisoryn@uittee on the Framework Convention for
the Protection of National Minorities (Advisory Camtiee) of 6 April 2001 (CM (2001) 88).

3. General considerations on electoral systems anit #féects on the protection of the
rights of national minorities are dealt with in tetemments of Mr Hartmann (CDL (2002) 16, at
3.1 and 3.2) and in the Commission’s report on #let Law and National Minorities (CDL-
INF (2000) 4). The present opinion was adoptecheyGommission at its 5@Plenary Meeting,
held in Venice on 8-9 March 2002.

| Per sons entitled to vote

A Age

4. The right to vote is guaranteed under this Lawdmspns 18 years and over. Whereas
it is not unknown to grant the vote to persons ymunthan this (some South American
countries have indeed lowered the voting age torlB years), the right to vote is commonly
granted at 18 years and this condition may cestab@ said to be in conformity with
international standards. This condition has noisp&apact on minorities.

B Nationality

5. There is a growing tendency in Europe to grantridjiet to vote for local representative
bodies not only to citizens but also to residertis &re not citizens of the country concerned, but
have had residency there for a considerable pefitiche (not necessarily permanent residence
or domicile within the meaning of various laws).iS’/phenomenon may be observed within the
member States of the European Union (subject tecpkar arrangements taking into account the
situation in each member State). In addition, theur@il of Europe Convention on the
Participation of Foreigners in Public Life at Lochevel (1992) recommends granting
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foreigners the right to vote and stand for locactbns provided that they have been lawfully
and regularly resident in the host country durimg five years preceding the election.

6. The restriction of the right to vote to Croatiatizens, in the first paragraph of Article 2
of the Law, deserves reconsideration from thispestve.

7. In relation to minorities, reference is made herdghe Commission’s Opinion on the
Constitutional Law on the Rights of National Mirt@s in Croatia (CDL-INF (2001) 14 at p. 3),
which stated that "except in the case of poliieplesentation at levels other than the local Jevel
citizenship is generally irrelevant to the contehtinternationally prescribed minority rights".
The Commission further stated (at p. 4) that tleipion in the Croatian Constitution restricting
the right to vote and the right to take part in tmnduct of public affairs to citizens "may
generate some problems for the effective enjoyrnoérihese rights by persons belonging to
minorities who are not, or not yet, citizens of &m". This restriction would seem to be the
more problematic since the 1991 Law on Citizenghgaid to be disadvantageous to those who
are not ethnic Croats, whereas ethnic Croats wiegodutside Croatia do have the right to vote
(see the CLRAE draft Report at p. 5, the ODIHR Freport at p. 7, the Opinion of the Advis-
ory Committee § 27 and below). It would be advisabl revise both the Constitution and the
1991 Law on Citizenship in these respects.

8. Finally, Article 9 of the Law on Voter Registersquires voters to be identified by
ethnicity. It is not clear whether that requiremkas a legitimate aim, given the fact that there
are no separate elections for members of minaritBsce the voter registers are public
documents, the requirement may involve a risk fmspns belonging to certain minorities (see
the Opinion of the Advisory Committee 8§ 19). It mbe recalled that, according to Article 3,
paragraph 1 of the Framework Convention for thetdetimon of National Minorities, “every
person belonging to a national minority shall hthesright freely to choose to be treated or not
to be treated as such”.

C Permanent Residence

9. The requirement of permanent residence in the cmitcerned raises the issue of
special facilities for displaced persons in Crqdia whom it remains problematic to change
permanent residence (see, with regard to the 20l élections, the CLRAE draft Report at
pp. 12-13 and the ODIHR Final Report at pp. 8 a@d The application and interpretation of
the term “permanent residence in the area” areaofiqular importance within the current
political context in Croatia, in which the issuef the return of Serb refugees, equal
opportunity for citizenship rights regardless dfretity and the full restoration of property
rights remain unresolved or only partially resolvétbwever, it should be noted that the
difficulties experienced by former Croatian citiseof Serb origin in renewing their
citizenship, and thus their voting rights, fromitheurrent place of residence arise largely
from problems in the citizenship laws. This is @suie that should therefore be repaired
through amendments to the citizenship laws, andhmough electoral legislation.

10.  Furthermore, the Constitutional Court ruled in 1998t the Constitution allowed
ethnic Croats living in Bosnia and Herzegovina aottling dual citizenship to vote for local
government elections in Croatia. Whereas there beagome reasons to relax the residency
requirements fonational polls (especially with regard to the importancerfority-sensitive
political decisions taken at this level), such amgats hardly exist for local and regional
elections. Problems of transparency and accessdioigl review, which already arise with
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respect to external voters participating in natiopalls, as well as the crucial influence
external voters may have on the result of an elrectithey are numerous, are compounded in
the case of local elections by the fact that tipeegentatives at this level will be deciding on
matters that are of great importance to the looairaunity but generally of little relevance to
external voters.

11. As s described in the electoral reports, the $peenting arrangements for displaced
persons were not covered in the Election Law. Téisto certain organisational obstacles
witnessed during the 2001 elections in some poBiagions for displaced Serb voters.

12.  In sum, both the application and the interpretatibthe term “permanent residence in

the area” in Article 2 need clarification in orderensure that displaced voters can effectively
exercise their right to vote and to avoid falsifioa of the results of local elections.

[ The Electoral System and its Impact on Minorities

A Proportional System Using the d’Hondt Method dio8ating Seats

13.  Article 9 of the Law reflects the principle of paionality of seats for the majority and
the various minorities living in the unit concerngste also Articles 15, 44 and 132 of the
Croatian Constitution).

14. It is to be welcomed that the term "minorities"nist defined, and especially that the
minorities are not listed. However, here the sabservation arises as that made by the Venice
Commission in its Opinion on the Constitutional Law the rights of National Minorities in
Croatia (CDL-INF (2001) 14, p. 3yiz. that a list of minorities is still valid in the éamble of

the Constitution. As long as that Preamble haveeh amended, the Law should state expressly
that "minorities" in the sense of the Law is nattrieted to those minorities that are listed in the
Preamble of the Constitution.

15. The electoral system is laid down in Articles 9 arid24 of the Law. A system of

proportional representation — which generally fagosmaller groups and is therefore more
advantageous to minorities — is provided for, viitbicked lists in a single constituency at the
level of each local and regional self-governmernit.urhe number of seats in each unit is
stipulated by the unit’'s statute. A 5 % threshadapplied for all elections. The d’Hondt

method was used for the calculation of seat digfiob. The mayor is not elected by the
population, but by the elected representativesheflbcal council. The mode of his or her
indirect election is not regulated in the Law.

16. The 5 % threshold is quite high and tends to favarger groupings, to the detriment
of small political parties. It should be noted alsat the lower the number of seats in a unit —
a matter not regulated by law but left for the s of each unit, as described above —, the
lower the probability that the (proportional) repeatation of minorities will be achieved. For
instance, in elections to small local councils witily seven to ten seats, minor parties will
need to obtain between eight and twelve percentvalid votes in order to have a
representative elected. Thle factothreshold may therefore in fact be higher than thial
down by law. Again, this acts to the detrimentm@dl (often minority) political parties.
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17.  The Commission questions whether such a threshalaether the 5 % legal threshold or
a higherde factoone — would be in accordance with Article 15 @& @onstitution and with the
text and purpose of Article 21 of the draft Comsiiinal Law on the Rights of National
Minorities in the Republic of Croatia, which aim ahsuring to national minorities on a
proportional basis the right to political represgion at state and local levels and participation i
public affairs. (In that same draft Constitutiohalv, in relation to the Croatian Parliament, it is
provided under Article 20 that minorities formirgs$ than 4% of the population shall together
have at least 6 seats in the Parliament.)

18. Furthermore, certain ambiguities arise with regtrdthe concept of proportional
representation used in the Law. This applies iti@dar to the comparison of Articles 9 and
61. Article 9, paragraph 1 states that “statutesooél and regional self-government units
shall determine the number of members of repreteatdodies from amongst Croatian
citizens, members of ethnic and national commusitie minorities, in accordance with the
proportional share of their members in the total populatiorihef unit.” But Article 61 also
refers to the principle of ddequaterepresentation” of the minority population in the
compiling of electoral slates. This expressionIgaised in paragraph 2 of Article 9, with
reference to the representation of Croatian peiopeeas where they are in the minority. The
guestion therefore arises as to whether Articlad paragraph 2 of Article 9 may soften the
criteria arising out of the first paragraph of Alé 9, to the disadvantage of minorities.

19. It would be difficult to find an answer to this agii®n in the Law itself, and no other
law precisely regulates these questions. It is tina¢ the Constitutional Law on the Rights of
National Minorities is still only at the draft segHowever, extensive consultations on the
draft of that law have been held and its highlynfeavork-like character was criticised by
inter alia the Venice Commission. In response to that olgaatame the explanation that the
constitutional law was intended to provide a gehé&wmework to be filled in with other
specific laws. That is how Article 13 of the Dr&bnstitutional Law should be understood
when it states: “Members of national minoritieslsrelong with the general and equal right
to vote for members of representative bodies ofldbal and regional self-government units,
have the right to elect a certain number of membérgpresentative bodies in proportion to
the percentage they make up within the total pdmraof the unit, in accordance with a
special law and statute.” Without a doubt, the lawrently under analysis is just such a
special law. It should therefore be filled with goevocally precise and exhaustive content
that leaves no room for doubt as to the scopeeoptinciple of proportionality. Not every law
can or should be a legislative framework.

20.  Article 23 provides that: “All voters having permant residence in the area of that
unit who come to the polls, shall elect, on thedaéthe slates of candidates, all members of
the unit's representative body.” This provision lexies any separate voter rolls or ethnic
representatives elected by the voters of theirgexclusively (and will therefore need to be
amended if the Constitutional Law on the Right®National Minorities is eventually adopted
as it stands). According to the letter of the lggalvision, the electoral system is thus limited
to using direct and explicit strategies to proteatorities by reserving quotas at the level of
candidacy. All parties proposing candidates arégetlto present mixed slates of candidates
and the system thus includes a major incentivani@r-ethnic coalition building. However,
without any clear provision about the ranking ofididates within the slates, the necessity of
including representatives of minorities proportibnaoes not guarantee their election to the
local and regional councils and does not ensurep@optional outcome.
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21.  Finally, it may be noted that it is not clear frahve Law how the principle of pro-
portionality of Article 9 and the resulting fixiraf "proportional shares" may be reconciled with
the freedom of choice of voters laid down in AgidO. Article 23, which regulates how the
members of the representative bodies are eleqtedks of a "proportional electoral method",
but that does not seem to relate to the composiiothe constituency in a majority and
minorities. If a voter declares that he or she hgdoto a certain minority, and consequently his
or her vote is taken into account in determinirg 'tbroportional share", does that mean that he
or she may vote only for a candidate belongindpéosame minority? And if several members of
a certain minority do not wish to do so, given thet that the voting is secret, how could that
affect the "share" of that minority?

22. The issue is also still not sufficiently clarifidxy Article 21 of the draft Constitutional
Law on the Rights of National Minorities in Croatia

B Procedures for the Implementation of the Propaodiity Principle

i) Composition of Electoral Slates

23.  The system of proportional representation is samesicriticised, in general terms, for
encouraging the creation of parties along nationathnic lines. Article 61 of the Law appears
to try to compensate for this effect, at leastdme extent, by providing that, “At the regular
elections 2001, the proponents of slates shallevdampiling slates, acknowledge the principle
of the adequate representation of the minority [ajmn, taking into account the local

circumstances.”

24.  This provision is nevertheless unsatisfactory,tfav reasons. First, it does not require
parties to place minority candidates in positiorsere they have a reasonable chance of being
elected under the system of blocked lists laid ddwnthe Law. Article 11 paragraph 3
mentions only the obligation to pay heed to the@gle of gender equality, but is silent on
ethnic proportionality. Even those parties that mhige seriously committed in presenting
such proportional slates would not be able to guaeany proportionality in the outcome, as
the overall composition of the council is the résdilthe winning candidates of different party
lists (and not different ethnic lists).

25.  Second, Article 61 of the Law, which is part of théerim and final provisions, only
relates to the regular elections of 2001 and waiddsequently, seem to be of no relevance any
longer, unless the Article will be amended to re€efuture elections. It does not contain any
sanction for the situation in which the adequapgasentation provided for is not "adequately”
reflected in the proposed slate (for the rathertuding figures concerning minority
representation on candidate lists, see the ODIHi&I Report at p. 17). Furthermore, Article 61
provides, in a rather vague fashion, for additicglattions in the case that the elections held
have not resulted in proportional representationadional minorities. This system of additional
elections (“by-elections”) is discussed below.

26. On a more general level, the manner of list voifpgpcked or open) has been the
subject of much discussion in all countries adaptiew election laws. Different arguments
favour each of those alternatives, and neitherstgps the bounds of democratic standards.
The Croatian election law has adopted the methathg for the party leader and does not
allow preferential voting within the limits of theate. This solution undoubtedly strengthens
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individual parties, especially the party leader,owras a decisive say in how the names of
candidates are arranged on a slate. The order ithvdandidates are listed determines who
gets elected; the electorate exerts a smalleranfle on the concrete personal composition of
a given representative body. However, for the nesstescribed above, this voting method
presents the disadvantage that it may disrupt timeiple of proportional representation of
minorities. At the same time, though, it avoids gibke strains due to internal campaigning
such as nationality appeals between candidatesgivea slate. It should be emphasised that
legal solutions that are less likely to trigger ftiots should be promoted. Therefore, even if
the possibility of voting for a given candidate Wibappear to constitute a better safeguard of
minority rights, this is not always the rule. letkfore appears that the adopted solution may
be the better one in Croatia’s current situation.

i) The System of By-Elections

27. A serious failing of the Law is that, while it pides, under Article 9, that the statutes of
local and regional authorities shall determine tioenber of seats to be held by “Croatian
citizens, members of ethnic and national communite minorities, in accordance with the

proportional share of their members in the totgytation of the unit”, there is a remarkable

absence of clear provisions governing how suchngposition of the relevant bodies is actually
to be achieved. As mentioned above, Article 61 idexs/for additional elections in cases where
the elections held have not resulted in proporticgresentation of national minorities. It is not
clarified, however, how such additional electiornlf be held and who may participate in them;

only the minorities which are under-represented?

28. ltis also not clear how the results of these &mithl elections will be combined with the
results of the original elections. Will those eéettandidates, who were listed last on their res-
pective slates and who do not belong to the ndtimingority concerned, have to resign to make
room for candidates of the same slate who belortgemational minority concerned and who
have been elected in the additional election? tbisequence would amount to disrespect for
the mandate given to the former by the voters,\aodld create a cause for ending a term of
office before its expiration that is not listedArticle 7. On the other hand, ad hocincrease of
the membership of the elected body to provide $eathe additionally elected members, would
also seem problematic and be in violation of thevent statutes and regulations determining the
size of the representative bodies (see also thélRPBinal Report at p. 6).

29. Two solutions to address this kind of problem existhe laws of other States. The
first solution would remain within the overall legof the Croatian local and regional electoral
system by providing for “best loser seats” accaydia the Mauritius model. Thus, if the
electoral outcome did not reflect the establishedtas, the lowest-ranked winners according
to the d’Hondt formula would be substituted by best-placed minority candidates from the
same lists. The second option would be to shiti toajoritarian electoral system with open
party lists (and possibly multiple voting) whereens cast their votes for single candidates on
the lists, and the seats would be distributed ¢ocndidates obtaining the highest number of
votes taking into account the agreed seat ratiwdyat the different groups (Lebanese model).
Other solutions may also be found, such as applytiegsystem of double representation
governing the elections at the State level, asigealfor by the draft Constitutional Law on
the Rights of National Minorities in Croatia, tcetklections at the regional and local levels;
but in any case, it is essential that clear promsion this matter be included in the present
Law.
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iii) Use of the 2001 Census in Determining Mino@iyotas

30. The Law additionally provides (Article 61, paragna®) for the by-elections discussed
above to be held within 90 days after the resulthe 2001 census are published in order to
correct eventual under-representation of minoritieeemains to be seen to what extent such
by-elections will ever be held, if the results betcensus are published. In addition, the
method of determining the size of the differentug®is highly disputed, for instance in relation
to the position of refugees, displaced personsCGandtian citizens living abroad, while for many
persons belonging to a minority it may be probleertatidentify themselves as such in a census,
especially for Roma, out of fear of discriminationintimidation (see the ODIHR Final Report
at pp. 6-7, and the Opinion of the Advisory Comesitg 20). Moreover, the census question on
ethnicity, correctly reflecting the principle thad one can be obliged to declare themselves as
belonging (or not belonging) to any given minorityas a voluntary question. (See the
ODIHR Final Report, p. 7.) The proportional quoté therefore reflect only the figures of
those persons having declared themselves as betptaggsuch minorities.

31.  Finally, the composition of the population, andréfiere the numerical proportion of the
different groups, will be subject to changes. laiglear on what occasions and how frequently
changes in numbers will be taken into accountlaotating seats.

1 Specific Provisions Having a High Impact on National Minorities
Article 11

32. ltis not clear from this provision whether theseaiminimum numerical requirement for
the registration of a political party, while Arctl2 requires a minimum number of signatures
for the proposal of an independent slate.

33.  There is no special provision for the proposal layarities of slates for the election. This
again raises the question of how the proportiongliinciple of Article 9 is to be put into effect.
Do the minorities have to establish a separateigailparty or have to propose an independent
slate as a group of voters to guarantee that catedidvill be elected for the number of seats
proportionally allocated to them?

34. There seems to be no sanction if the obligatioreuttte third paragraph to take care of
the principle of gender equality in composing tlages is not met. In fact, during the 2001 local
elections the requirement was not implemented wers¢ instances (CLRAE draft Report at p.
12; ODIHR Final Report at p. 18).

Article 12

35.  There is no provision in Article 12, identical toat of Article 11, stipulating that the
proponents of an independent slate shall be obligethke care of the principle of gender
equality. This difference does not seem to befjedti

36. Does the minimum numerical requirement of signatwaiso apply to minorities who
wish to propose an independent slate, even if dked humber of members of the minority
concerned residing in the unit and entitled to ¥®tess than the required number of signatures?
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Article 14

37.  The time-limit of 12 days for forwarding proposestd of candidates to the competent
electoral commission, laid down in the first paegadr of Article 14, appears rather short given
inter alia the requirement under Article 15 that lists cantdie same number of candidates as
the number of members of the representative bouyg ledected.

38. The text of the second sentence of the second magtagseems to start from the
assumption that voters may only propose one indkpenslate, because if more slates are
proposed, the prescribed name has no distinguishaaning. However, there is nothing in the
text of Articles 11 and 12 to suggest that votensnot propose more slates, provided that for
each slate the minimum numerical requirement fdléd. This has to be clarified.

Article 15

39. The requirement that the ethnicity of candidateméntioned would seem to serve a
legitimate aim only if that requirement relatesamy way to the proportionality principle laid
down in Article 9 (see above, part I.B). If for theats proportionally allocated to the majority
and minorities in the unit, candidates are eleotethe basis of separate slates, there would seem
to be no justification for requiring that candidateveal their ethnicity if they do not figure on a
specific minority slate. If, on the contrary, thprdportional shares" are brought about by
counting the candidates of a certain ethnicity Whee been elected, it is not clear how it may be
guaranteed beforehand that the "proportional shaile’be achieved, while it is of course not
possible to change the results of the electiormder to give effect to proportionality without
holding additional elections. (See, however, tmeamks at the end of the observations in section
[1.B.ii) above.)

40. The decision of the Constitutional Court that, ifsh of candidates is no longer complete
due to events other than the decease of a candidatist is no longer valid, could amount to a
frustration of the right of proportional politicgarticipation. This solution is obviously
disadvantageous for every political grouping. le tase of minorities, however, it has an
especially negative dimension since it can bringualthe elimination of an entire minority
slate, thereby completely violating the principle pyoportional representation defined in
Article 9. Imprecisely formulated provisions of thiaw therefore lead to internally
contradictory principles within the framework okimgle law. The Law should be amended to
remedy this undesirable effect, for instance byvélhg lists of candidates to contain more names
than the number of seats available or by provigithgre necessary for a procedure to add names
to a slate that would avoid the elimination of émtire slate.

Article 17

41. The provision does not take into account the inclu®f independent slates by their
name.
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Articles 18 and 19

42.  The question of access to the media is addresdedeny briefly (Article 19). It should
either be developed in the present law or treatedmore substantial manner in other pieces of
legislation. Is there a guarantee of access tmatienal and local media? And if so, does that
mean access to the public media only, or alsog@tivate media? What tools of expression are
covered by the notion of "local public informationtlets"? Is the guarantee of access "without
obstacles" not too absolute? One could think oéssary restrictions as to time and place, and of
certain measures necessary to protect public ardeto protect the rights and interests of others.
Are all forms of access free of charge? What isnnieg "under equal conditions"? Is that formal
equality or substantive equality proportional tor instance, the membership of the political
party or coalition, or the number of signatureshdependent slates? And finally, what sanctions
are involved, if access and coverage are not giveanformity with the requirements?

Article 21

43.  An exceptionally important problem, to which theoper importance is not always
attached, especially in what are known as the newodracies, is the issue of compensating
campaign costs. The basic question is whether tite should finance political parties or
whether they should be left entirely to their owsaurces. Various arguments favour one or
the other alternative. The law under analysis hgied for a solution whereby the state
provides compensation for elections. However, Aetl, which deals with this problem, is
exceedingly general. Political parties and leadénndependent slates that gain a minimum
of one member in a representative body at theiefexshall be entitled to the compensation
of electoral campaign expenses. But the details h&en left to the government’s discretion.
This is unsatisfactory, since, regardless of wheghtem is chosen, it must in any case be
precisely defined in the election law, or possiliy the law on political parties. The
opportunity to regulate this matter in the presam has not been tapped, and that constitutes
a major shortcoming of the law. Leaving the madtetirely up to the government without any
clearly legislated rules always spawns the thréatreferential treatment of certain parties or
of corruption. Historical examples of such phenoaare not in short supply. Hence, this is
one of the more serious defects of the present law.

44.  Particular issues that require clarification ingéuthe criteria for determining the amount
of compensation; the questions whether the numbeandidates elected or the number of
members of the political party are relevant factarsether the fact that a political party will
have members who pay a contribution, which usuailynot be the case for an independent
slate, will be taken into account; and whetherdhisrroom for "positive discrimination" to
enable presumably minorities to participate efiedyi in the elections.

45.  Provisions are lacking concerning the use of tihel$yprovided and concerning reporting
and auditing (see, however, Article 6, third paapty;, of the Constitution).

46. Provisions are also lacking concerning other seumk financial support and their
limitations, and concerning the disclosure of sesirsee, however, Article 6, third paragraph, of
the Constitution). Private support for politicalrfggs may put national minorities in a disad-
vantageous position. Will financial support by kie state of a national minority be allowed?
Who will supervise the sources and amounts of Gi@support and their use, and which sanc-
tions are provided for any misuse?
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Article 26

47.  Since the State Electoral Commission also supentse work of regional and local
electoral commissions, its composition is alsowvehé for the elections of members of the
representative bodies of regional and local uristagraph four provides for the extended
composition of the State Electoral Commission F& tepresentation of political parties in the
Commission, but not for representation of thoseoniies whose voters are not affiliated with a
political party (nor of other voters who supportiépendent slates). Furthermore, a qualified
majority should be required for the decisions @ étectoral commissions in order to avoid the
political majority imposing its views too easily.

Article 27

48.  For the composition of the regional and local e@edtcommissions the same holas
fortiori: there is no provision for the representationhafse minorities whose voters are not
affiliated with a political party (nor of other \as who support independent slates). Since the
electoral commissions determine the voting resoltshe respective units (Articles 46-49),
representation on these commissions is instrumentasupervising that equal political
representation is ensured.

49.  The provision according to which the chairpersohglectoral commissions of a unit
shall be graduate lawyers is praiseworthy, anddcbelextended to their deputies (cf. Article 32,
paragraph 4, where a similar requirement alreagliespto both the chair and the deputy chair of
a voting committee). In addition, there should Ipeexpress provision that the chairs of the
electoral commissions and their deputies shalhbependent and impartial persons.

Articles 28-32

50.  Since the electoral commissions appoint the memnddalge voting committees and since
in the composition of the former no representatibminorities is guaranteed (see comments on
Articles 26 and 27), there is also no guarantetrthaorities are proportionally represented in
the voting committees. As these committees hawmsoire the regularity and secrecy of voting
(Article 32, first paragraph), decide on whethenaor a voter is allowed to vote (Article 41), visit
voters at home who are not able to come to théngaditation (Article 42, second paragraph),
count the votes (Article 43, second paragraph)emtablish the voting results (Article 44), such
proportional representation is instrumental to phetection of the voting rights of minorities.
The possibility of appointing monitors, providedr fan Article 34, does not offer full
compensation for this lack of proportional représton, given the difference in functions and
powers between the voting committees and the nmsnito

Article 34

51. There is no special reference to national minariie groups which shall have the right to
appoint monitors, although national minorities am¢ necessarily covered by the category of
"political parties and voters who proposed theeslahor by the category of "non-governmental
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associations". The right of minorities to appoibservers for the elections in those units where
their members participate in the elections ancdcanelidates, is a very effective tool to supervise
the implementation of their equal right to vote &mg@roportional political representation.

Article 37

52.  The wording of the second paragraph confirms that@an only vote for a whole slate

and not give one's preferential vote to a candidéie is not number one on the list of the slate.
The effects on national minorities of this systehblocked lists, as well as its effects on the
implementation of proportional political represdiata, are discussed above, at II.A and 11.B.

Article 49

53.  Among the details to be announced, the ethnicitythef candidates elected is not
mentioned. This contrasts with the requirement uddtcle 15 that the ethnicity of candidates
be stated on the proposals of slates of candidattgagain indicates that the Law does not seem
to provide express guarantees for ensuring thatethe in fact proportional political
representation of minorities at regional and ldeaél. This makes the conformity of Articles 9
and 15 with the Framework Convention for the Pratacof National Minorities still more
doubtful.

Article 52

54. If a certain minority does not participate in thecions as a separate political party or
with an independent slate, its right to raise dines with the Constitutional Court concerning
irregularities in the candidacy procedure wouldsée be insufficiently guaranteed. Such a right
to raise objections with the Constitutional Couwst however, of vital importance to ensure
proportional political representation. In fact, thevisions of this law orocus standiwith
respect to lodging objections with the Constitugic@ourt are very restrictive in general.

Articles 53-56

55.  If objections to the electoral commissions may alsly be submitted by political parties
and coalitions, or by leaders of independent sl#étessame observation holds that the possibility
for minorities to have their right to proportior@dlitical participation ensured, is insufficiently
guaranteed.

56.  The third paragraph of Article 56 provides thagppeal to the Constitutional Court shalll
be submitted through the competent electoral cosiams Since the appeal will be directed
against the decision of that very electoral comimmsghis provision could negatively affect the
free access to the Constitutional Court, alsodprasentatives of minorities.

57. ODIHR reports, however, that during the 2001 |aglattions the appeals process was
properly conducted with adequate recourse to aea@nd that the appeals were duly con-
sidered (Final Report at p. 9).
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Article 61

58.  See the observations made in the context of thenamts on proportional representation
in section 11.Bi).

59.  The third paragraph of Article 61 provides for precedence of the statutes of regional
and local units over the present Law in the maittgrarticipation of national minority members
in the representative bodies. This precedenceelaunsld seem to be of too general a character.
If the statutory provision concerned provides fochs participation but does not guarantee a
"proportional share" in the sense of Article 9, ldter must have precedence in order to ensure
the right of proportional political participatioMoreover, the relation between the statutes and
the present Law may also raise a constitutionakisghich should ultimately be settled by the
Constitutional Court.

AV Other Provisions
Article 3

60. The provision in the fourth paragraph that the teofn office of members of
representative bodies shall last until the annaunece of the decision to call elections or to
dissolve a representative body, may have as at sl a rather long period of time lapses
between the ending of the term of office of ther@or members and the official announcement
of the results of the new elections, during whihrigd no representative body would be in
function. Consideration should be given to eithesuging that the new elections will follow
shortly after they have been called or shortlyréfie dissolution of the representative body, or
to inserting a transitional provision to the efféleat the term of office of the members will
continue until the moment the outcome of the abestiis officially announced. The fourth para-
graph also creates the impression that the Governofi€Croatia may at its discretion determine
the duration of the term of office by calling neleaions. However, this is clarified by the
provision in the following article that “regulareetions shall be held on the third Sunday of the
month of May, every four years”.

Article 5

61. Inthe second paragraph, the President of the Repsimot mentioned as a function that
is incompatible with the membership of a represamtdody. This reference should be added.

Article 7

62.  After the third dash, there is a reference to atceerdict sentencing the member to a

unconditional prison sentence of more than six m®rthe words "on the day of the coming into

effect of the court verdict". If the court verdistopen to appeal, does the term of office indeed
end on the day of the coming into effect of thedier or on the day on which the period for

appeal has been lapsed without an appeal havinglbdged, or, if an appeal had been lodged,
on the day the final judgement is pronounced? i&els to be clarified.
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Article 8

63.  This provision needs to be rephrased for the séktanty. The first paragraph creates
the impression that each member of a representatifye has a specific deputy, while it becomes
clear from the second and third paragraph thatrafeaone and the same non-elected candidate
will figure as a possible substitute for the firember out of a group of several members who is
suspended or whose term of office ceases beforexiieation of his or her term of office. An
alternative may be considered to put the secondhambparagraph at the beginning and to add a
paragraph concerning the replacement of those ntrsmde have not been elected on a party
slate or coalition slate.

64. In any case, these provisions should be modifiextder to make clear that the candidate
that replaces another candidate whose term okdfifs been suspended or has ceased is the first
non-elected candidate on the list and that they jgarinot choose a replacement freely on the list.
Otherwise, the order of the list would lose its mieg, since it would be possible for a party,
when a candidate at the top of the list resignsgpéace him or her by someone from the bottom
of the list.

Article 50

65. The important question of the financing of the &tets (Article 50) is addressed only
very briefly. This should either be developed ia firesent law or treated in a more substantial
manner in other pieces of legislation.

\Y General Remarks

66. The aim of the present law does not appear to deabwith every question arising in
the field of local elections. The Commission therefconsiders it acceptable that the law
does not deal with issues that may be dealt witbtirer laws, such as the registration of
voters or certain sanctions to be imposed for faguo respect this law. However, it would be
advisable for explicit references to be made tddaws at the relevant points in the present
law. Care should also be taken to ensure that ppmceferred to across a number of laws do
not become incoherent through the simple facttti@trelevant laws were adopted at different
times and in very different political and legalotimstances.

67. In addition, the date on which this law went infteet, very close to election day, has
raised numerous doubts in terms of guaranteeirgicetd rights, especially those of persons
belonging to different nationalities. The issuetloé propervacatio legisis one of the key
principles of a law-abiding state. Its significanieas been emphasised by both scholarly
literature and case-law. It should be noted thaglantion law is a special kind of law which
requires a longevacatio legisowing to the very nature of electoral proceduiieso brief a
period between the date on which the law goes efifiect and the date of voting does not
provide sufficient guarantees for the fair preparatand holding of elections. This is
especially important given the complex nationaditpation in Croatia, unresolved problems
of the citizenship law and a lack of clarity asmbich individual categories of people can take
part in the elections and in which conditions. @ar@reparations are thus necessary and,
above all, these require time. Otherwise a basimaiipulation is created with regard to
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smaller or less well organised groups. This isrenfd aspect of the law that does not pertain
to its content, but it has an adverse effect orptissibility of guaranteeing fair elections. (See
for instance the ODIHR Final Report, p. 3-5.)

68. Finally, it should be noted that a coherent polafyfair representation of national
minorities should also tackle the question of propoal access to public office at the local
level, which necessarily goes beyond legislatisititions. This is an aspect that cannot be
dealt with in an electoral law but should be bammind for future developments in the law.

Conclusions

69. From the above analysis it may be concluded tieak ¢tw on the Election of Members of
the Representative Bodies of Local and Regiondt&avernment Units is unclear on several
points. A number of ambiguities arise from insuéfitly clear or precise provisions, which
should be amended. Reference is made here inylartio the points raised above in sections IlI
and IV. Furthermore, as the law does not deal enthry question arising in the field of local
elections, the problems arising will in some caseglire amendments also to other laws. The
fair representation of national minorities at tleedl level may require amendments in
particular also to the Law on Citizenship.

70. Care should also be taken to ensure that the or$dtip between the concepts
contained in this law and in other laws that areay in force, but that were drafted in very
different political and legal circumstances, do@ become incoherent. Such incoherence
would not improve the guarantees of electoral gght

71. The absence of regulations with respect to the anadd financing of elections are
especially important lacunae. The present law wadédm, particularly in these respects, to
constitute a certain framework which must be imbwét precise substance before the next
election takes place. This must be done suffiggantidvance of the next elections in order to
guarantee the fair preparation and holding of teet®ns.

72.  There are moreover a number of serious flaws wimiehn that the right of minorities to
proportional political representation at regionadi docal level, provided for in Article 21 of the
draft Constitutional Law on the Rights of Nationinorities in the Republic of Croatia, finds
insufficient procedural and material guarantedahénLaw under consideration. In particular:

- the application of a double standard with respedhé residency requirement for the
right to vote — non-Croatian citizens residing iro&ia cannot vote in these elections,
whereas Croatian citizens living abroad are edtiitevote — does not appear justified in
the context of local and regional elections, does neflect the general European
approach to participation in local and regionatéies, and has serious consequences in
particular for Serb refugees;

- whereas the principle of proportional political regentation of minorities is enunciated
in the Law, the means of ensuring its implementedice not clearly laid down;

- the proportional system using blocked lists meaas ¢andidates belonging to national
minorities will only be elected if they are placgafficiently high on the slate on which
they are running, and thus, even if the slates $ieéras reflect the proportional
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composition of a given electoral unit, there is guarantee that this will lead to
proportional representation on the relevant locatégional body;

- Article 61 of the Law, which provides that addit@brelections (“by-elections”) shall be
held within 90 days of the publication of the 2006&nsus results if proportional
representation of minorities has not been achiegdeds not regulate these by-elections
any further, provides no means of enforcement and any case an interim provision
applicable only to the 2001 local and regionalt@es;

- the legal threshold of 5% required for a list tedha candidate elected is quite high and
may exclude national minorities from being représgnand, if the council is small, the
de factothreshold may indeed be higher still;

- the requirement that candidates declare their @thir(Article 15) does not appear, in
combination with the other provisions of the Law, énhance the possibilities of
proportional representation of national minorites laid down under Article 9, and
therefore does not seem to serve a legitimate aim.

73.  These factors have a significant impact on mirewitit cannot be sajafima faciethat

the resulting limitations of the principle of proponal representation of parties as well as of
minorities have a legitimate purpose and are ptap@ to the aim pursued, also in an
international law perspective. It is especially ortpnt that these elements be amended and
clarified before the next elections, and suffiderih advance of them to ensure that the
preparation and holding of the elections is fair.

74.  Finally, these factors highlight the importanceadbpting the Constitutional Law on
the Rights of National Minorities. The adoptiontbis text — which has already been delayed
by several years — is vital to ensure that a cleamework for the protection of national
minorities is laid down, within which the provis®wof the present Law will fill in the details
regarding the participation



