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| have been asked to comment on the Draft Law ol Service in Governmental

Institutions of Bosnia and Herzegovina, submittgdte Council of Ministers to the

Parliamentary Assembly. | have also had at my digpthe amendments included in
the reports of the Constitutional and Legal Comioiss of the House of

Representatives and the House of Peoples. | shaithlynrestrict myself to the

constitutional and human rights aspects of the tdfatv and the proposed
amendments.

1. In general, the requirements of human rights &edprinciples of a democratic
Rechtsstaat, such as they have been formulated in, e.g., ébemnmendation R
(2000) 6 of the Committee of Ministers of the Caln€ Europe on the status of
civil servants in Europe, have been well taken iatcount. The draft law can
even in other respects be considered to be ofduglity and to meet the objective
of establishing a professional and merit-based |C8@rvice in Bosnia and
Herzegovina in accordance with European standards.

2. Article IX of the Constitution of Bosnia and Herzagna does includes some
general provisions a concerning the Civil Servite. addition, the general
principles of the constitution should, of coursksoabe respected in the Law on
Civil Service.

3. According to Art. IX, par. 3, “officials appointed positions in the institutions of
Bosnia and Herzegovina shall be generally repraseatof the peoples of Bosnia
and Herzegovina”. Depending on its applications fhiiovision may be in tension
with the principle of non-discrimination which, axding to, e.g. the above-
mentioned recommendation, should be respected enrécruitment of civil
servants. The particular background of the BiH titut®on makes understandable
and — to a certain extent — even justifiable thengibn paid to the ethnic
composition of the constitutional organs and evethe civil service. However,
the significance of such considerations shouldb®extended through ordinary
laws beyond that explicitly presupposed by the Gurimn.

It should also be noted that the principle of nisedmination is included in the draft

law itself. Thus, according to Art. 15(2) a civédrsant shall be entitled to receive fair
and equitable treatment in all aspects of persomaglagement without regard to, e.g.
his ethnic origin. Art 23 provides that the Agerioy Civil Service shall ensure, when

organizing a public competition, that no distinatior selection shall be done on a
discriminatory basis in accordance with Art. 15f2hos Law”.

4. According to the original wording of Art. 2(2) dfi¢ draft law, the “the structure
of civil servants shall generally reflect the naabstructure of the population of
Bosnia and Herzegovina in accordance with the dasisus”. According to the
report of the Constitutional and Legal Commissidrine House of Peoples, the
word “generally” should be deleted. The respec@mmmission of the House of
Representatives has accepted an amendment accaoadwich the provision
would provide that “the structure of civil servangball reflect the national
structure of the population of Bosnia and Herzegavaccording to the 1991



census, honouring the parity of the constituentpfe=o as regards managerial
posts”. Both amendments go beyond what is requirgdArt. I1X(3) of the
Constitution and enhance the tension with the pia®f non-discrimination. The
original wording is to be preferred.

. Art. 70, par. 7, of the Draft Law is closely reldt® the provision in Art. 2(2). It

provides that “at the initial phase of implemergatiof this Law, the territorial

representativeness of civil servants in the Instiis shall generally be within the
ratio of two thirds from the Federation of BosniadaHerzegovina v.s. one third
from the Republika Srpska”. According to the repoftthe Constitutional and
Legal Commission of the House of Peoples, the wéimghe initial phase of

implementation” should be replaced with “in the rsm of application”. This

amendment would also make the system of natiopaésentation more rigid than
in the original draft and cannot be recommended.

. Art. 6 of the Draft Law regulates the applicatidrtiee Law to the civil servants of

the Diplomatic and Consular Service, the Bordewi8erand the Central Bank.
Par. 1. states the main rule according to whiclsahgodies would be subject to
the application of the law. However, par. 2 pregdthat “ the Council of

Ministers can, upon the opinion provided by the Ageof Civil Service, decide

that the Institutions competent for the regulatadrthe above-mentioned bodies
derogate to certain provisions of the law, with éxeeption of Articles 1, 2 and
3". The scope of the application of the law cancbasidered an issue of such
importance that it should be decided by the legistaand not delegated to the
Council of Ministers.

. The neutrality of officials is one of the corneos¢s of civil service in a
democratic Rechtsstaat. Therefore, provisions concerning the duty of Icivi
servants to announce all such dependencies whighafifiect their neutrality are
very important. It may, especially in new statel/@stablishing their institutions,
be justifiable to extend this duty even to the gmty and activities of close
relatives, as has been proposed in the origindt ¢kev. The deletion of this
extension from Art. 16(2) which has been proposgdhe Constitutional and
Legal Commission of the House of Peoples shoulekthee be reconsidered.

. Art. IX(2) of the Constitution includes a provisian the compensations to be
paid to civil servants: “Compensation for personklimg office in the institutions
of Bosnia and Herzegovina may not be diminishedinduan officeholder’s
tenure.” In the Draft Law on Civil Service, proans on “retribution and
allowances” are included in Chapter 5 and on “wagketonditions” in Chapter 6.
These chapters do not contain any explicit refexetm the role of tariff
agreements or trade unions in general. The rightlseocivil servant, enumerated
in Art. 15, however, involve the right “to form amal join, but not to be obliged to
join, a Trade Union or a professional associatioadcordance with the law” and
to “go on strike in accordance with the law” (pah-i). It may be that the
competence of tariff agreements and trade unionggdslated in “the laws on
labour relations and other laws regulating rightsl @bligations deriving from
employment”, which, according to Art. 45 of the Braaw, “shall apply to a civil
servant unless otherwise provided in this Law”. feve this was the case, an
explicit provision in the Law on Civil Service ité&ould be recommendable.



9. Art. 54 of the Draft Law regulates disciplinary pessibilities. Par. 2 seems to
contain, on the one hand, quite vague and, onttiexr band, redundant definitions
of what can comprise a violation of official duties clear case of redundancy
concerns especially paragraphs 2d and 2k.

10.Finally, 1 would like to repeat my general judgerneancerning the high quality
of the law-drafting.



