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1. By letter dated 15 April, Mr. Stankov, Ministef Justice of Bulgaria, requested the
Venice Commission to give an opinion on the Bulgabraft Law on Amendments and
Addendum on the Judicial System Act (CDL (2002).Ilf%e Draft Law was adopted by the
Bulgarian Council of Ministers on 4 April 2002. Q0 April some concerns were raised in a
meeting of the Supreme Judicial Council. Documddt @2002) 106 contains the motives
advanced in favour of the amendments as well esetboncerns raised.

2. The Venice Commission invited Ms. SuchockaMeskrs. Hamilton and Said Pullicino
who in 1999 had already acted as rapporteurs onrevipus draft on the Reform of the
Judicial system@DL-INF (99) 5 to assume the same task in respect of the neW Daw.
The present opinion, to which the individual comme(CDL (2002) 69, 62 and 63
respectively) are annexed, was adopted Commisgidts &' Plenary Session on 5-6 July
2002 in Venice.

3. The principal changes proposed in the Draft bagvas follows:

a) Changes to the rules relating to the Supreme &ldouncil, in particular
providing for the situation where a member is eddavho does not meet the legal
requirements for membership.

b) A new system for evaluation of judges, prosecutors investigators during the
three-year period before they become irremovable.

c) A procedure to allow for the demotion of certaidges.

d) The introduction of a competitive procedure for éppointment of certain judges
and prosecutors

e) Provisions relating to the training of judges ahd establishment of a National
Institute of Justice.

f)  Provisions relating to the qualification of judges.

g) The administration of the Supreme Judicial Couancd judicial bodies.

4. Following an examination of the Draft Law, 8emmission comes to the conclusion that
it represents a thorough, coherent and compreheside for the judiciary, prosecutors and
investigators. Many of the proposed changes ang p@sitive. The Commission notes with

satisfaction that the Supreme Council of Justidehaive wide powers and that the role of the
executive, i.e. the Minister of Justice, in the @dstration of justice remains limited.

5. Nevertheless, there are a number of concerichwelate essentially to the independence
of the judiciary. The Commission is of the opinitrat the draft should be amended in
relation to the following points:

a) The Minister of Justice as the chairman of the 8oqar Council of Justice should
not be able to be able to block the discussion phdicular issue within this
body. When the Council is discussing proposals nigdiae Minister it would be
preferable that some person other than the Mingight to chair it.

b) The role of inspectorate situated inside of theidig of Justice in the light of
expanding competencies of the Supreme Judicial €bisnnot very clear. The
Ministry of Justice should not be in a positiondetermine which information
stemming from the Inspectorate is passed on t€thencil.

c) Changes to the rules relating to the Supreme &ld@ouncil, in particular
providing for the situation where a member is eddavho does not meet the legal
requirements for membership. The Supreme Judic@ain€il, especially its
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parliamentary component, should not be in a positiodecide on the validity of
the election of a member of the judicial comporedrihe Council.

The composition of the Supreme Council of Justiceutd be depoliticised by
providing for a qualified majority for the electiaf its members.

The evaluation of judges, prosecutors and investigaduring the three-year
period before they become irremovable in theirceffshould be restricted to
courts of first instance. The annual evaluationjusfges may create problems
related to independence of the judges. The criferighis evaluation seem to be
too vague.

The incentives for magistrates provided for in éldi 167a should only be
applicable after the retirement from office.

The envisaged Code of Ethics should be approvedhbySupreme Judicial
Council but regulated at the level of law. It shibuyrecisely spell out the
consequences of a breach of its rules.

Procedural rules for disciplinary proceedings stiaguiarantee a due process. In
particular, a member of the Supreme Judicial Cduntio calls for disciplinary
action against of a magistrate (or the lifting miiunity) should not be entitled to
vote on his or her own proposal. Once the disaplinpanel of the Supreme
Judicial Council has found in favour of the judti@s decision should be final.
The relocation of a magistrate to another distictlemotion to a lower court is
doubtful as a disciplinary measure.

The procedure for lifting the immunity of magiseratshould be improved.

The reasons for the dismissal of a judge (Artid& df the draft law) cannot go
further than the respective constitutional provisigArticle 129).

The appointment of retired judges where there arether applicants seems to be
inconsistent with judicial independence since spetsons are not irremovable
and may therefore be subjected to improper pressure

Provisions relating to the training of judges ahd establishment of a National
Institute of Justice. These provisions should beremdetailed and should
determined the main action of the Institute. Thetitate should be controlled by
the Supreme Judicial Council rather than the Mipisf Justice.

m) The Judiciary should continue to be entitled t@atonomous budget.

6. For a detailed discussion of these and othsues raised by the rapporteurs, the
Commission refers to the individual comments by rdggporteurs which are annexed to this

opinion.
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Appendix |

Comments by Mr J. Hamilton

I ntroduction
7. The Minister of Justice and European Legaldragon of Bulgaria has requested the
Venice Commission to provide him with an analysistiee Bulgarian Draft Law on
Amendments and Addendum on the Judicial System Abe Draft Law was adopted by the
Bulgarian Council of Ministers on 4 April 2002 andll be presented to the Bulgarian
Parliament in June.

8. My comments are based only on an examinatiaex$, and | have not had discussions
with the proposers of the Draft Law or other ingteel parties.

Constitution and Legal Situation
9. The Constitution of the Republic of Bulgaria svadopted by the Grand National
Assembly on 12 July 1991. It provides that the giadi branch of Government shall be
independent (Article 117.2 of the Constitution) ahdt the judicial branch of Government
shall have an independent budget (Article 117.thefConstitution). The judicial branch of
Government has three parts (a) the courts (b) theeputor’'s office and (c) investigating
bodies which are responsible for performing thdipieary investigation in criminal cases.

10. Justice is administered by the Supreme Cdutiagsation, the Supreme Administrative
Court, courts of appeal, courts of assizes, coartial and district courts. Specialised courts
may be set up by virtue of a law, but extraordineoyrts are prohibited (Article 119 of the

Constitution).

11. Judges, prosecutors and investigating matgstrare elected, promoted, demoted,
reassigned and dismissed by the Supreme Judiciahdlovhich consists of 25 members.
There are 3ex officio members, the Chairman of the Supreme Court of &liass the
Chairman of the Supreme Administrative Court, amel €Chief Prosecutor. Eleven of the
members of the Supreme Judicial Council are elesyethe National Assembly, and 11 are
elected by the bodies of the judicial branch. 22 elected members must be practising
lawyers of high professional and moral integritythwiat least 15 years of professional
experience. The elected members of the Supremieialu@ouncil serve terms of 5 years.
They are not eligible for immediate re-election.heTmeetings of the Supreme Judicial
Council are chaired by the Minister of Justice &uwlopean Legal Integration, who shall not
be entitled to a vote (Article 130 of the Constdn).

12. Justices, prosecutors and investigating maggst become unsubstitutable upon
completing a third year in the respective officelhey may be dismissed only upon

retirement, resignation, upon the enforcement pfison sentence for a deliberate crime, or
upon lasting actual disability to perform their étions over more than one year (Article
129.3 of the Constitution). They enjoy the samenumity as the members of the National
Assembly (Articles 132.1 and 70 of the ConstitufioriTherefore, they are immune from

detention or criminal prosecution but can be dethim the course of committing a grave
crime. The immunity of a justice, prosecutor ordstigating magistrate may be lifted by the
Supreme Judicial Council only in circumstancesl#stiaed by the law (Article 132.2 of the

Constitution).
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13. The organisation and the activity of the Sopmreludicial Council, of the courts, the
prosecution and the investigation, the status efjtistices, prosecutors and investigating
magistrates, the conditions and the procedurehirappointment and dismissal of justices,
court assessors, prosecutors and investigatingsinaigis and the materialisation of their
liability are to be established by law (Article 18Bthe Constitution). This law is the Judicial
System Act of the Republic of Bulgaria which hasmesnacted in 1994 and has been
amended in 1994, 1996, 1997 and 1998.

The Draft Law
14. The Draft Law proposes a number of further rmin@ents and modifications to the
Judicial System Act. The stated purpose of thengbs, as set out in the motives to the law,
are as follows:

“Over the period since the last essential amendséné need has become clear to
adopt a new Law to Amend and Supplement the Judigistem Act. The Reform
Strategy for the Bulgarian Judicial System, the eaiments undertaken by Bulgaria
in its National Programme for the Adoption of thequisand the priorities listed in
the Accession Partnership all require to reinfotloe judicial system; enhance the
professional training of magistrates; improve tkdenmistrative work of the judicial
system; and better the operation of the Supremigidu@ouncil. Thus, some of the
political criteria for membership of the Europeani&h will be met.”

15. The principal changes proposed are as follows:

h) Changes to the rules relating to the Supreme &ld@ouncil, in particular
providing for the situation where a member is eddatvho does not meet the legal
requirements for membership.

i) A new system for evaluation of judges, prosecutors investigators during the
three-year period before they become irremovable.

j) A procedure to allow for the demotion of certaidges.

k) The introduction of a competitive procedure for #ppointment of certain judges
and prosecutors

[)  Provisions relating to the training of judges ahd establishment of a National
Institute of Justice.

m) Provisions relating to the qualification of judges.

n) The administration of the Supreme Judicial Couand judicial bodies.

16. Itis important, in evaluating the draft law,have regard at all times to the provisions of
Article 6(1) of the European Convention on HumamgH®s insofar as it provides that the
determination of civil rights and obligations or ofiminal charges must be made by an
independent tribunal. In evaluating whether autndd or court is independent the European
Court of Human Rights has consistently held thgare has to be had to four factors, firstly,
the manner of appointment of its members, secoritigir term of office, thirdly, the
existence of guarantees against outside pressock faurthly, the question whether the
tribunal presents an appearance of independeficellgy v United Kingdon{1997] 24
E.H.R.R 221)
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The Supreme Judicial Council
17. The composition of the Supreme Judicial Cdumas already been noted. In its opinion
on the Reform of the Judiciary in Bulgaria (22-2ameh 1999, CDL-INF (99) 5) the Venice
Commission concluded that the composition of theur@d, chaired by the Minister of
Justice and European Legal Integration (who dodgshawe a vote) and consisting of the
Chairmen of the Supreme Court of Cassation an&tpeme Administrative Court and the
Chief Prosecutor, together with eleven membergedeloy the parliament and eleven elected
by the judges and the prosecutors, was not irf ibgectionable. However, the Commission
underlined the importance of the election of thdigaentary component being depoliticised.
This had not been the case prior to 1999. | havanformation as to what the more recent
practice has been, or whether any steps have bken to address the concerns expressed by
the Commission in 1999. The present law does ddiess this question. It is appreciated,
however, that the composition of the Council and tble of the Minister of Justice and
European Legal Integration is fixed by the Consttu The Commission’s concerns in 1999
related more to questions concerning the politicdtiure than to the text of the Constitution
or the law.

18. The Supreme Judicial Council itself will undlee draft proposals be given the right to
contest the legality of an election by the meetindgsdelegates who elect the judicial
component of the Council. Where they do so, thein€d will appoint a five-member
mandate commission, which will prepare an opiniarttee legality of the contested election.
The Supreme Judicial Council then rules on the enattntil it does so, the person whose
election is contested does not participate in teetng.

19. This provision appears to me somewhat probieaia It is asymmetrical in that it
applies only to the judicial members, but not thdipmentary component. It therefore opens
up the possibility of the parliamentary componeatihg a say on the validity of the election
of the judicial component, but not the other waguard. Given the whole manner in which
elections by the National Assembly to the Councdswthe subject of heated political
controversy on earlier occasions this strikes magnagse. Secondly, | wonder if the Council
itself should rule on the validity of the electiohits proposed members. This might be a
task more appropriately given to another body -hges the Supreme Administrative Court,
or the three ex-officio members of the Councilewen the Constitutional Court. Thirdly, it
does not appear that there is any prohibition @QGbuncil transacting other business — for
example, making judicial appointments - while soofeits members cannot take part in
deliberations because the legality of their electis subject to a challenge. In these
circumstances the members of the Council chargdd wiaking decisions may not be
disinterested.

20. The provisions of Article 26 concerning théerof the chair have been repealed and
replaced by Articles 34a, 34b and 34c. There apfmele no changes of substance except
the introduction of a rule that the agenda shoutd dirculated in advance, which is
appropriate, and a provision (Article 34b (2)) thia agenda is to be approved by the chair
who is the Minister of Justice and European Leg#tdration. The chair should not, in my
view, have the power to prevent the Council froscdssing and deciding a matter properly
within its competence by means of refusing to apgran item for the agenda if this is the
effect of the provision.
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21. In Article 27 it is proposed to make a numbichanges to the powers of the Council.
Article 27 (1) 6 relates to the power to divesudge, prosecutor or investigator of immunity
or temporarily remove him or her from office. Atepent a decision on such a question can
be requested by the Chief Prosecutor, the Presideinthe two Supreme Courts or the
Minister of Justice and European Legal Integratidhis now proposed to add “and at the
request of at least one fifth of the members of Swgreme Judicial Council”. The
Presidents, Chief Prosecutor and Minister shouldticoe to have the power to seek a
decision on such a question without any requirenreatddition to convince one-fifth of the
members before initiating a proposal. In otherdsgorthe provision should say “or at the
request” instead of “and at the request”. Perltiaigss a translation difficulty.

22. There seems to me, however, to be a more ozl difficulty with the mechanics of
exercising a power to dismiss or suspend a judgemiove the judge’s immunity. If the
judge, in such circumstances, is entitled to thetgmtions of Article 6(1) of the European
Convention on Human Rights, as it seems to mehbanay, then if the Supreme Judicial
Council is to preserve its status as an indeperalahtimpartial tribunal the moving party in
such a hearing ought not to participate in thesieci It may be suggested that the one-fifth
of the members are merely requesting the Counciha&e a decision and in so doing so do
not pre-empt that decision, but in my view suchr@ppsition would lack reality. It seems to
me, therefore, that it would be desirable to agaavision to Article 27 to the effect that a
member of the Council who requests a decision srxigline a judge, prosecutor or
investigator, should not be entitled to vote ondrisier own proposal.

23. The other changes to Article 27 seem to mefi@al, including the power to require
and hear information from the courts, prosecutoxs iavestigators, examine annual reports,
and adopt codes of ethics.

24. Under the proposed revisions to Article 30ppsals concerning the number of judges,
prosecutors and other office-holders and their agppent, promotion, demotion, transfer or
removal from office must be presented via the Mearisof Justice and European Legal
Integration who shall submit them together with @gpinion. The proposals must still,
however, originate with the appropriate heads ofrtsoor offices, and it does not appear the
Minister is given any power of veto or right not fmesent the proposal unless the
requirement that he approve the agenda can benstrged.

I nspector ate
25. The draft law amends the law relating to tigpéctorate within the Ministry of Justice
and European Legal Integration whose principal fiencis to inspect the organisation of the
administrative work of courts, prosecution offi@@gl investigation services, and inspect and
summarise the organisation, institution, progresd alosure of court, prosecution and
investigation cases. It cannot inspect the worthefSupreme Courts or the Chief Prosecutor
or the Supreme Prosecution Offices. The inspetedtanctions under the Chief Inspector
who is appointed by the Minister of Justice and dpean Legal Integration. The
independence of inspectors is strengthened byetmeval of the limit of their term of office
(although it is not clear what the new term of @éfis to be or whether it is intended to be for
an indefinite period) and by providing for the saprecedures for removal as for a judge.
An inspector who was formerly a judge may returnthiat position. On the whole the
changes to these provisions seem positive.
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Regional Court, District Court, and Court of Appeal
26. The chairmen of these courts are required repgre annual reports and produce
statistical data. The regional court as well &sdistrict court and court of appeal are to hold
general meetings and each court can propose anpasspresident of the court following a
secret ballot. These developments are positive.

The Chief Prosecutor
27. The Chief Prosecutor is required to preparararual report. Again, this is a positive
development.

28. Article 116 is being amended to delete thehipition on the prosecutor terminating

criminal proceedings without the permission of toairt. This provision was introduced in

1998. The Commission in its Report of 22-23 Mat®99 described this as a proportionate
response to a perception of fraud among elementiseoprosecution service. However, the
organisation of the prosecutor’s office in Bulgaisahierarchical and the Chief Prosecutor
should have sufficient authority to control his subnates’ activities without having to seek

leave of a court of law in order to discontinuardrial proceedings. In my view the change
now proposed is to be welcomed if the problemssamed in 1998 have been sorted out.

Status of the judges, prosecutor s and investigators
29. The draft law refers to newly defined posisi@s “administrative leaders” of the bodies
of the judiciary. These include presidents an@pcesidents of courts, chief prosecutors and
their deputies, and the directors and senior sththe investigative bodies. Except in the
case of the Presidents of the Supreme Court ofafiassand the Supreme Administrative
Court and the Chief Prosecutor, these positionstarbe for a fixed term of five years
(renewable once) or seven years (not renewabléjhefend of the term the judge retains his
position and status as a judge and retains his aadksalary (Article 125a). It seems to me
that this is a reasonable way of dealing with tlniaistrative burden falling on the
presidents of courts, prosecution offices and itigagon agencies.

30. Article 127 (4) makes some changes in theifigetion for appointment to the Supreme
Courts or the Supreme Court Prosecution Officebe dualification period is reduced from
fourteen years practice to twelve including eigaaings as a judge, prosecutor, investigator,
attorney or inspector. It is not clear to me whketthat means that at least eight years must
have been served in that capacity or whether ietpellows this period to be reckoned. If it
is mandatory academic lawyers lacking this lendtexperience could be excluded. Under
the former rule only five years experience as @gJgrosecutor or investigator was required
as part of the fourteen years total.

31. Article 127a, 127b and 127c provide for th&limg of competitions for judicial office up

to and including the court of appeal if there isapplicant who has successfully graduated
from the National Institute of Justice. The letatif the contest can be challenged before the
Supreme Judicial Council and appealed to the Suprdministrative Court. The rules for
the contest are laid down by the Council. Thisrse® me a positive development.
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Evaluation
32. Judges, prosecutors and investigators bec@maapment and irremovable after three
years service. This is a constitutional provisioArticle 129 proposes to introduce an
evaluation process for all judges before the erttiatf period.

33. There are certain safeguards built into thec@ss. The evaluation is carried out by a
committee appointed by the head of the court, puisen office or investigation service.
Certain elements must be taken into account, imaduthe opinion of the direct superior who
must make an annual evaluation. The procedureviauation is set by the Supreme Judicial
Council. A negative evaluation is treated as gpsal for removal on grounds of absence of
gualities to discharge professional duties (Artit@l (3)). The matter then goes to the
Supreme Judicial Council with a right of appeath® Supreme Administrative Court.

34. The appointment of temporary or probationadges who may not be removed is a very
difficult area. A recent decision of the Appealuttoof the High Court of Justiciary of
Scotland $tarr v Ruxton[2000] H.R.L.R 191; see alddillar v Dickson[2001] H.R.L.R
1401) illustrates the sort of difficulties that camse. In that case the Scottish court held that
the guarantee of trial before an independent tabun Article 6(1) of the European
Convention on Human Rights was not satisfied byirainal trial before a temporary sheriff
who was appointed for a period of one year and sufgect to a discretion in the executive
not to reappoint him. The case does not perhapodar as to suggest that a temporary or
removable judge could in no circumstances be ampeddent tribunal within the meaning of
the Convention but it certainly points to the daisility, to say the least, of ensuring that a
temporary judge is guaranteed permanent appointmemdpt in circumstances which would
have justified removal from office in the case opermanent judge. Otherwise he or she
cannot be regarded as truly independent. Whilesthuation of the Bulgarian temporary
judge subject to evaluation by fellow judges isandry from the Scottish sheriff dependent
on reappointment by the executive the following&ots from the judgment of Lord Reed in
Starrs v Ruxtorre apposite:

“Given that temporary sheriffs are very often persowho are hoping for
graduation to a permanent appointment, and at #ast for the renewal of their
temporary appointment, the system of short reneavalplpointments creates a
situation in which the temporary sheriff is lialttehave hopes and fears in respect
of his treatment by the executive when his app@ntraomes up for renewal: in
short a relationship of dependencydt p.243)

“There can be no doubt as to the importance of sgcwf tenure to judicial
independence: it can reasonably be said to be dribeocornerstones of judicial
independence.{at p.245).

35. The European Commission on Human Rights, ipliéation No. 28899/95tieringer v
Germany 25 November 1996, found that there was no viohatf Article 6(1) of the
Convention where a criminal trial in Germany wasdheefore three judges, two of whom
were probationary, and two lay assessors. Pri@otopletion of their probationary period
the probationary judges were liable to removalh®yjudicial authorities, subject to a right to
challenge their removal before a disciplinary coudnder German law their participation in
the trial had to be justified by some imperativeessity; the German courts had found such
necessity to exist. The Commission held that thveme no breach of Article 6(1). In that
case, the executive had no role in the removalga®evhich was subject to judicial control.
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The system under the proposed Bulgarian law isefbex more akin to that accepted by the
European Commission iBtieringerto that condemned by the Scottish courtsStarr v
Ruxton

36. Nonetheless, the difficulties in principle kvgystems of evaluation of temporary judges,
whether in civil or common law systems, are cle@he European Charter on the Status of
Judges, adopted by the Council of Europe in Ju881@rovides in paragraph 3.3 that where
judges are appointed for a trial period, which $timecessarily be short, any decision not to
reappoint them should be taken by or on the adeiceecommendation of or with the
agreement of a body independent of the executitbeotegislature with a membership of at
least half consisting of the judge’s peers. Gitles composition of the Supreme Judicial
Council which has a substantial component electethé legislature, it seems doubtful that
the proposed arrangements conform to the Charter.

The explanatory memorandum to the Charter, comnantsllows:-

“Clearly the existence of probationary periods @mewal requirements presents
difficulties if not dangers from the point of viewf the independence and
impartiality of the judge in question, who is hapito be established in post or to
have his or her contract renewed”.

The Charter is, however, not legally binding.

37. The Universal Declaration on the Independerictustice, adopted in Montreal in June
1983 by the World Conference on the Independence &istice (UN
DOC.E/CN.4/Subs.2/1985/18/Add.6 Annex 6) states:

“The appointment of temporary judges and the apjpoant of judges for
probationary periods is inconsistent with judiciaidependence. Where such
appointments exist, they should be phased out gigdu

38. Despite the safeguards which are built irhtodraft law | continue to have misgivings
about the proposal. It seems to me to undermiadantiependence of the individual judge
during the three-year period of removability. Désghe laudable aim of ensuring high
standards through a system of evaluation, it isonaasly difficult to reconcile the
independence of the judge with a system of perfaomaappraisal. If one must choose
between the two, judicial independence is the atualue.

39. | accept, however, that to an extent misgisialgout evaluation may be more justified in
a common law system where judges are appointedinatdée having had lengthy prior
experience as legal practitioners. Systems ofuaviain of judges are harder to justify in such
a case. Where the judiciary is a lifetime care#o which young lawyers are recruited the
case for some form of evaluation, particularly yarlthe judge’s career, may be stronger. In
such a case, however, the case for exercisingat@mver the type of case the judge may hear
is strong. InStieringer the probationary judges were not entitled to esercriminal
jurisdiction except in cases of imperative necgssit

40. If there is to be a system of evaluation,sitessential; firstly, that control of the
evaluation is in the hands of the judiciary and thet executive. This criterion appears to be
met by the Bulgarian law. Secondly, the critena dvaluation must be clearly defined. In
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my view the criteria set out are in some respexissague. One of the criteria for evaluating
the judge is “quality of carrying out the respeetiproceedings and of the orders drafted”
(Article 129 (4)). It seems to me that once a gpdg appointed if anything short of
misconduct or incompetence can justify dismissahtimmediately a mechanism to control a
judge and undermine judicial independence is cdeaBme of the criteria in Article 129 (4)
are susceptible to very subjective evaluation. Him&s one measure motivation to work or
team integration? How can one apply “incentivesl @anctions” while respecting the
independence of the judge?

41. | should add that my comments relate primatdythe judges and investigating
magistrates whose individual independence requi@sbe safeguarded. Different
considerations may apply to the prosecutors whdviora hierarchical system and where
therefore it is independence of the prosecutorfiE®fas a whole which requires protection
rather than the independence of the individualgrotor from his fellow prosecutors who are
superior in the hierarchy.

42. Article 129 (6) also provides for the appoiatmof retired judges as judges where there
are no other applicants. These seem to me indgensiwith judicial independence since such
persons are not irremovable and may therefore Ijecied to improper pressure.

43. Article 131a provides for a new system of deomo of judges, prosecutors and
investigators, but not by more than two levelshe judicial hierarchy. The grounds for
demotion are that the judge, prosecutor or invasiigno longer possesses the required
abilities to fulfil his professional duties. Theatter is heard by the Supreme Judicial
Council, which is subject to appeal to the Suprédmministrative Court. The difficulty | see
with this is that a judge who has not got the #édito fulfil his duties on one level may not
have them at any level. If he is demoted, howhss litigant in the lower court to have
confidence in that judge’s decision?

44. lllegally dismissed judges are entitled omsttement to an indemnity not to exceed
nine months salary (Article 139e). It is not clemme on what principled basis this limit can
be justified.

45. Promotion of judges in rank and salary cam tallace only after an evaluation (Article
142 (3)) under the procedures laid down in Artit®9, which includes an annual evaluation
by the direct superior. It follows that any judganting to be promoted or paid a salary
increase must be evaluated annually. This aga&ated similar difficulties of compatibility
with the necessary independence of the individudgdg for the reasons already set out above.

Training

46. Article 146a of the draft law proposes to blsh a National Institute of Justice with the
Ministry of Justice and European Legal Integratidnwill be managed by a Managing Board
composed of four representatives of the Supremeidu€ouncil and three representatives
of the Ministry of Justice and European Legal Ina¢ign. The Board will elect a Director of

the Institute. The Minister of Justice and Européagal Integration will issue rules and

“determine the constitution of the Managing Boafwhich seems inconsistent with the
earlier provision laying down the composition oé tBoard).
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47. The principal function of the National Instéus the improvement of the knowledge and
skills of judges, prosecutors and investigators, @aining persons to obtain the qualification
to be a judge, prosecutor or investigator. Persams successfully complete courses have
priority in appointment, setting remuneration andémpotion. Indeed, Article 163 makes

training at the Institute a requirement for judi@gpointment.

48. In my opinion since the successful completiba course is in most cases a prerequisite
to judicial appointment control of the Board shotgdt with the judicial bodies themselves.

Otherwise there is a risk that the independendbeojudicial bodies is compromised. In my

view the Board should consist only of represengativof the judges, prosecutors and

investigators.

I ncentives
49. Article 167a proposes the presentation ofegtiZadges of honour, proclamation of
“Judge of the Year”, “Prosecutor of the Year”, “bstigator of the Year” and even
promotional incentives by the Supreme Judicial @tdun

50. It is of the essence of judicial or prosedatdndependence that difficult and unpopular
decisions have to be taken from time to time. Sdebisions may not be likely to win
approval even from a distinguished body such asStieme Judicial Council (11 of whose
25 members, be it remembered, are elected by Retig. The singling out of certain judges
and prosecutors for such accolades in my viewkaylito inhibit rather than encourage the
exercise of judicial independence. Judges shanilith@ve one eye to their popularity ratings,
even among their fellow judges. Furthermore, ther@y be a risk of encouraging a
Stakhanovite approach to judicial and prosecutovak.

Disciplinary Responsibility
51. As already noted, the Supreme Judicial Cous@mpowered to adopt codes of ethics
for judges, prosecutors and investigators.

52. Articles 168-185 of the Judicial System Actldewith disciplinary responsibility. A
range of sanctions for offences and omissions,stifigd delay, or breach of oath, by judges,
prosecutors and investigators are provided. Thetgas range from reprimand through
reduction of pay, demotion and relocation to disalisand can be imposed only following a
hearing by a disciplinary panel of the Supreme claiCouncil, with an appeal to the
Supreme Administrative Court. Dismissal is, howewe the case of an irremovable judge,
applicable only for breach of oath.

53. The draft law proposes to add to the groumde/uich disciplinary responsibility can be
imposed “acts falling within or without the scopgtbeir official duties and violating the
Code of Ethics” (Article 168 (1)).

54. Given the serious consequences for judgeseputors and investigators which can
ensue for breach of the Code of Ethics it seemsaat would be desirable that such codes be
given statutory effect as well as being adoptedhieySupreme Judicial Council and that the
precise disciplinary consequences of differentdinea of the code be spelt out.
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Administration
55. The draft law proposes to strengthen the adiration of the Supreme Judicial Council
and the other courts by establishing new officesSeéretary General of the Council and
Court Administrators. The administration of thep8me Courts, the Chief Prosecutor’s
Office and the National Investigation Service remsubject to rules to be established by the
respective heads of those bodies. These provisees to me to be appropriate.

Budget
56. The draft law proposes to repeal the provisioder which the judicial system has an
autonomous budget (Article 196). The autonomoudgbti of the judiciary is, however,
provided for by Article 117(3) of the Constitutiaf Bulgaria. It is not clear to me whether
Article 196 is being repealed because it is comeileunnecessary in the light of the
Constitution, or whether it is intended to effeatal change in the budgetary system. | can
find no new provisions which correspond to the edge provisions in Article 196. Ifitis in
fact intended to take away the judiciary’s rightato autonomous budget this would represent
a serious diminution in the independence of thejatlsystem.

Other Matters
57. A new provision in the draft (Article 12 (4)pquires judges, prosecutors and
investigators to disclose their income and proparngually to the Court of Auditors. This is
a valuable safeguard against possible corruption.

58. Two other matters raised by the Commissioitsiropinion of 22-23 March 1999 have
not been attended to in the draft law. In paréicuin addition to the matters already referred
to relating to the composition of the Supreme Jatlicouncil, these include:
a) clarifying that Article 172 should refer only to mdhistrative irregularities
so as to avoid undue influence by the executivéhercourts, and
b) the continuance of the system of relocation of dg@ prosecutor or
investigator to another district, as a disciplinagnction, which the
Commission considered open to objection.

Conclusion

59. The draft law represents a thorough, cohexrdtcomprehensive code for the judiciary,
prosecutors and investigators. Many of the progosiganges are very positive. | do,
however, have a number of concerns which relatentissly to the independence of the
judiciary, and more particularly to the necessagependence of every individual judge. |
believe that there is both the scope and the ree&dther amend the draft law in ways which
would strengthen that independence. My principaicerns relate to (a) the method of
challenging the legality of elections for the judiccomponent in the Supreme Judicial
Council, (b) the evaluation process for the indint judge during the three-year
probationary period and annually thereafter, (€) plossibility of appointing retired judges,
(d) provisions allowing for the demotion of judgés) the control of judicial training which
in my view should rest with the judicial bodies affidcontrol of the budget of the judicial
system.
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Appendix |1

Comments by Mr J. Said Pullicino

The Supreme Judicial Council and the I ndependence of the Judiciary

60. The Supreme Judicial Council plays an impartate as the administrator of the

judiciary. Its introduction sought to provide theiciary with an independent organ which
could largely assume on an independent basis theergo traditionally held by the

Government. However, the Ministry of Justice appda exercise extensive administrative
and supervisory powers, and continues to hold antiat powers in relation to personnel and
material resources for the administration of juestiaNVhile the Council’s powers are clearly
defined (Article 27), the Ministry’s are not. lhe Regular Report on Bulgaria’s Progress
Towards Accession (2001), the Commission for the@opean Communities expressed
concern that the unclear split of roles and respdites between the Supreme Judicial
Council and the Ministry of Justice, contributeghe poor functioning of the judicial system.

61. In a consolidated opinion of the Venice Consiois on the Constitutional Aspects of the
Judicial Reform in Bulgaria, the view was exprestied: “The Venice Commission does not
consider that there can be, in itself, any objettio the election of a substantial component
of the Supreme Judicial Council by the Parliamen&lthough the Supreme Judicial Council
is supposed to represent and administer the jugtioiaer, it is composed not only of judges.
The majority of its members are appointed by Pamdiat (eleven of its members) or represent
non-judicial functions. This reflects to an extém influence of the political branches on the
judiciary. To date no provision has been introdugedhe Constitution or in the Judicial
System Act concerning the majority required for #lection in relation to the members of
the Council elected by Parliament. It thereforenseéhat an ordinary majority would suffice.
This allows a party enjoying parliamentary majordt/the time of the election, to impose
itself in the composition of the Council. No onetgashould be allowed to having a decisive
influence on the selection of the members.

62. The fact that the Minister of Justice serveshe chair (though without voting rights),
confirms the extensive direct and indirect admiatste powers which the Ministry of Justice
continues to exercise. The Minister appears to fadual role in the Supreme Judicial
Council, as member of the Government and the cbhithe meetings. This may be
considered to compromise the separation of powwtslae independence of the judiciary. In
an established democracy where the administratigustice is by and large above party
politics and the independence of the judiciaryrsnpunced, such features would not be of
great concern. In ltaly for example the organ wabnstitutional significance which
guarantees the independence of the judiciary iCiresiglio Superiore della Magistratura

It is presided by the President of the Republice Téw regulating the functioning of the
Consiglio gives the Minister of Justice the faculty to fotata requests and remarks on
matters for which th€onsigliois specifically competent. The Minister can alsotigipate in
the sittings if requested by the President or wienMinister considers it necessary in order
to make communications or give clarifications. Heek in recently established
democracies, such influence could well reflect wpmtead mistrust or lack of confidence in
the judiciary.

63. The fact that agenda to be discussed in tregings of the Supreme Judicial Council, is
to be “approved by the chair’(Article 34b[3]) is another matter which solicitencern.
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Similarly, in terms of Article 34a the chdshall organize and moderate the meetings of the
Council”. Another instance which highlights the involvemenh the executive. Similar
considerations apply with respect to the Ministgpswer to convene meetings of the
Supreme Judicial Council (Article 34b[1]).

64. It is pertinent to note that the proposed ainmemts do not take into account the opinion
expressed by the Venice Commission in 1999 on jaidieform in Bulgaria, where it was
proposed that‘there is, however, a case to be made that whenGbancil is discussing
proposals made by the Minister it would be prefézathat some person other than the
Minister ought to chair it” Similarly, Article 172 still provides the Minigtewith the
possibility to intervene in judicial proceedingstwithstanding that he is not a party to the
same. | concur with the opinion expressed by Lwpdz Guerra in his comments on the
Reform of the Judicial System Act (1999) tHi#tthere are, or seem to be, ‘irregularities’ in
the Court’s handling of a case, it is the tasklad parties to the proceedings, including the
prosecutor, to denounce these irregularities to ttmmpetent court, making use of the
appropriate legal remedies. The intervention oé tBxecutive Power would therefore
represent an undue influence in the judicial prates

65. The rapporteur has no information of the saffployed with the Supreme Judicial
Council and the frequency it meets. If there aslt§ in this regard, there is a high
probability that the Supreme Judicial Council wibbt be an effective administration, and
would leave the door open for continued executireolvement in administration and
supervision.

Election of a member to the Supreme Judicial Council and contestation

66. Article 19 of the draft law has introduced thessibility to contest the legality of an
election of a Supreme Judicial Council member by Supreme Judicial Council itself.
However, the draft law should specifically stateowk entitled to contest the legality of an
election. Can any member sitting on the SupremeididCouncil contest the legality of an
election, or does contestation depend on a deciaken by the Supreme Judicial Council in
terms of Article 34c of the law (i.e. if at leasta thirds of the members of the Supreme
Judicial Council having the right to vote have adted, and a simple majority of the votes of
those present has been attained) ? Furthermom|yidehere the validity of the election is
contested on the initiative of the Supreme JudiC@lncil, the matter should not be reviewed
by the Council.

67. | also propose that in the light of the adsgsopinion delivered by the Constitutional
Court in October 1999, whereby it was declared thatre-election of council members after
serving a term of five years was unconstitutiomagérdless of the duration of their term or
the reason for its termination), the Constitutibnidd be amended to reflect this opinion.

Appointment and promotion of judges, prosecutors and investigators

68. In terms of Article 30 of the draft law, it @gars that candidates for appointment are
selected and proposed by senior officials of thetso prosecutors’ offices and investigation
services. There appears to be a lack of nationtdrier and co-ordinated procedures for
purposes of recruitment and this could give riserwarranted subjectivity. This might be
considered to be a deficiency which calls for fesation. Such a list would facilitate both
self-assessment by candidates and the provisistrudtured references in their support. For
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obvious reasons, the guiding principle in selectionst be that the appointment should be
made on merit without regard to ethnic origin, gemdnarital status, sexual orientation,
political affiliation, religion or disability, exqe where the disability prevents the fulfillment
of the physical requirements of the office. Fromeading of the law, it is not clear what
mechanisms the Judicial Council is adopting to gutlee qualities of selected candidates and
it appears that its decision is dependant on tlsesssnent of the person proposing the
candidate. One could consider introducing spetifds for purposes of assessment.

Code of Ethicsfor judges, prosecutorsand investigators

69. Article 27 of the draft law provides the SupeeJudicial Council shatedopt a code of
ethics for judges, prosecutors and investigatorBhe establishment of ethical standards is
the primary tool for combating corruption. If coption encroaches into the judiciary and its
bodies, that would mean the collapse of the plants mmograms that are devised to protect
society from the negative impact of the variousrferf corruption. The introduction of such
rules are to ensure that judges are prohibited fuwimg their office to gain personal
advantage; that judges are impartial; regulate nttaner in which judges perform their
duties. An effective means of enforcing ethicalesuis essential, and the judiciary is the
appropriate body to fulfill this role. Granting d@her branch of government a role in
investigating and prosecuting violation of judiciathics could infringe judicial
independence.

70. The introduction of Article 12 whereby judgpspsecutors and investigators are obliged
to declare their income and assets upon appointar@hainnually, is also positive in that it is
another device in preventing corruption. Amongnitzny other advantages, disclosure of the
source of assets is helpful in countering any puflistrust if the wealth of a judge appears to
have an unclear origin. However, it must be emigkdsthat this information should under
no circumstance be used as a means to curtaigaguthdependence.

The Inspector ate

71. Article 35 of the Judicial System Act provides the establishment of an Inspectorate,
which falls under the authority of the Ministry dstice. Another supervisory power
available to the Ministry, which permits the Inseate to make intrusive investigations into
the operations of the courts and the actions of itltvidual judges. Although the
Inspectorate appears to have no direct decisionngaduthority over the judicial branch, it
examines the organization of administrative adésitof district, regional and appellate
courts.

72. The Chief Inspector and the inspectors areiapgd by the Minister of Justice and
European Legal Integration (Article 36 and 36a)yjsct to the opinion of the Supreme
Judicial Council. This should to a certain extgnarantee a certain extent of impatrtiality.
Furthermore, it appears that the Inspectorate céy mrovide information to the Supreme
Judicial Council through the Minister of Justicecept in cases not falling under Article
35(1) — (5). Under current legislation, the Indpeate reports directly to the Supreme
Judicial Council. | am of the opinion that the ilw@ment of the executive is extensive and
might curtail and limit on the independence and amiplity of judges. A reading of the
proposed amendments might deliver the wrong messagaet it appears that the Ministry of
Justice has a discretion as to which informatigmaissed on to the Supreme Judicial Council.
The amendments should ensure that any such pdtéatiger is removed.
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Evaluation of judges, prosecutor s and investigators

73. Article 129 provides for the evaluation of ged, prosecutors and investigators before
the lapse of the initial three years of servicefiiice. It is a fact that judges are expected to
meet high standards of performance. It is not omoon to find in different legal systems
means to evaluate judges performance in the execaofitheir duties. Whilst ensuring that
new judges have the necessary qualificationscthiéd impinge on a judge’s independence.

74. The draft law does not appear to restrictéhiuation, for purposes of confirmation, to
courts of first instance. The provision provides £valuation of judges sitting in the
Supreme Court of Cassation and Supreme Adminiger&burt (Article 129[3]). | am of the
opinion that evaluation at this level could be sasra means of restricting security of tenure
and thereby could impinge on the impartiality odiges. | propose that the issue concerning
evaluation for purposes of irremovability should lbeited for courts of first instance. A
positive note is that the procedure for evaluaisoset by the Supreme Judicial Council.

75. Evaluation is also resorted to for the purposeromoting a judge, prosecutor and
investigator in rank (Article 142). Therefore, protion is not automatic. The amendment
aims at rectifying the prevailing lacuna in tha¢ thw does not presently contain any clear
criteria for evaluating eligible judges.

Term of office

76. Article 129 of the Constitution stipulatestthiae Chairman of the Supreme Court of
Cassation, the Chairman of the Supreme Adminisga@iourt, and the Chief Prosecutor shall
be appointed for a period of seven years, anda@treligible for a second term of office. The
draft law provides for terms of office for otheatiers of the bodies of the judiciary (Article
125a). In certain instances they may be appoiftediwo sequential terms of office
(example — president of division at the SupremerCofiCassation, president and vice-
president of a court of appeal). One might ardus the independence will in principle be
greater if one had not to worry about re-electitiaraa few years.

77. With respect to the president of the SupremerCof Cassation, Vice-President of the
Supreme Administrative Court, Chief Prosecutor,ebior of the National Investigation
Service, the draft law does not provide for terrsftice. | fail to understand why members
of the Supreme Judicial Council have expressed togicern‘regarding the introduction of
term of office for the presidents both of the So@eCourt of Cassation and the Supreme
Administrative Court, once the matter is regulated by the Constitution.

Disciplinary Responsibility and I ncentives for Judges, prosecutors, and investigators

78. There are two kinds of judicial accountabilityhe first is the accountability which
arises as a result of the requirement for everycialdofficer to give reasons for his or her
decisions. Such reasons enable the parties anesige persons to know why a particular
decision was reached. Such reasons are also necegssader to enable an appellate court to
know why a particular decision was reached andigeothe appropriate remedies. Another
kind of judicial accountability relates to tenuead in particular, to the circumstances which
give rise to disciplinary measures, including dissai from office.
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79. As a general rule, disciplinary measures dienauring a judges’ impartiality, and they
do not appear to threaten their independencellyldancur with Article 179 of the draft law
in that the a right of appeal adverse disciplinayngs is guaranteed. The removal of a
judge’s right to appeal decisions imposing disoity sanctions would surely reduce judges’
security from improperly imposed disciplinary saocs. However, this right of appeal
should in my opinion be limited only to the judge ather judicial officer against whom
disciplinary proceedings are instituted. If thecgptinary panel of the Supreme Judicial
Council finds in favour of the judge, the decisghould be final and conclusive.

80. Another amendment proposed in the draft laaviges for the initiation of disciplinary
proceedings on advise Byhe Minister of Justice and European Legal Intefipa, and one
fifth of the members of the Supreme Judicial Cdun¢Article 171[2]). Therefore, |
understand that the initiation of disciplinary pgedings on the Minister’s advice is no longer
possible, unless one fifth of the members of ther&me Judicial Council concur. However,
one should keep in mind that eleven members sittingthe Council are members of
Parliament. Under these circumstances, one woyldat that any initiative by the Minister
of Justice on disciplinary matters against a menobéne judiciary would very likely achieve
the requested support from a large part of the neesnbf the Council. Of added concern is
the fact that there have been instances whereati@hs for the parliamentary component of
the Supreme Judicial Council, the respective opiosparties did not participate with the
result that on each occasion the parliamentary oot was exclusively elected from the
governing parties.

81. Although the draft law would appear to gram disciplinary defendant a means of
defence, it fails to stipulate which proceduralerulare to be followed when collecting and
evaluating evidence. This matter should be regdl&te special rules which reflect a due
process as guaranteed by the Constitution.

82. In terms of Article 169, one of the disciplipaneasures which may be adopted is the
“relocation to another court region for up to thregears”. A measure which could give rise
to debate since it could very well affect the intjadity of judges’.

83. | do not agree with Article 167a as proposEtk incentives enlisted should only be
applicable after a judge, prosecutor or investigegtires from office.

Dismissal of Judges, prosecutors, and investigators

84. The Bulgarian Constitution provides that dssal of a judge, prosecutor, and
investigating magistrate is only possible on retieat, resignation, upon the enforcement of a
prison sentence for a deliberate crime, or upoktingsactual disability to perform their
functions over more than one year (Article 129)eTibsue concerning dismissal is also
regulated in the draft law (Article 131), which adgb the circumstances in which a judge
may be dismissed. This provision should stricélffect what is stipulated in Article 129 of
the Constitution. As things stand the draft lawftots with the Constitution, in that the latter
restricts the instances when a judge, prosecutmvestigator may be dismissed from office.
Although the draft law has not added the reasonswvfuch a judge may be dismissed, |
propose that retirement should not be included gsiotne reasons of dismissal. The draft
law does not provide for a mandatory retiring aaihough one would presume that this
would be the generally established retiring age.
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85. The inability to remove a judicial officer frooffice, in the absence of decision by the
Supreme Judicial Council, is deemed to be a vatugbbtection for judicial officers. It
means that no judicial officer can be removed froffice unless the Supreme Judicial
Council is of the view, after a hearing, that grdsiexist for such removal.

Incompatibility between the office of judge, prosecutor, investigator with other offices

86. Article 132 seems to permit judges to movavben the judiciary and the executive or
legislature and back. This unnecessarily weakemsntiportant distinction between the three
different branches, and could negatively affecudggs’ independence. However, the draft
law provides for reinstatement within fourteen dégsn the filing of an application with the
Supreme Judicial Council. The proposed amendmergogstive in that it clarifies the
procedure for purposes of reinstatement. Howelealp not believe that this proposed
amendment is adequate to curtail the concern esgesbove and it is clear that the Council
is not entitled to refuse an application for reatsiment.

I mmunity

87. In terms of Article 134 of the Judicial Systé&wt judges, prosecutors, and investigators
enjoy the immunity of members of Parliament. lagparent that the proposed amendments
do not take into account the concern expressedhby Gommission of the European
Communities in its report (2001) th&The fact that criminal investigators with the fuions
they exercise in Bulgaria (some of which are exeaiby police elsewhere), are members of
the judiciary, is unusual. Requests to the Supréumdécial Council to lift immunity are rare.
Such provisions on immunity make it difficult tawnthe potential scale of corruption or
criminal activity in the judiciary! Legislative amendments are appropriate in order t
improve the procedure for lifting, where necesstrg,immunity from criminal prosecution.

Judicial Compensation

88. The draft law has also improved the rules wdticjal compensation (Article 139b —
1399). While this cannot on itself prevent judiagakruption, judges should receive adequate
compensation, which does not leave them unusualhevable to corruption.

National Institute of Justice

89. The draft law provides for the establishmerthe National Institute of Justice (Article
146a). It is natural, and proper, that modern gawents are taking a greater interest in
judicial training and continuing education, theredgeking to improve the individual and
institutional efficiency of judges and other coafficials. In a dynamic and changing society
the judiciary has to be constantly renewing itsellettual resources. Once judicial
apprenticeship would have been regarded as an sidmisf self-doubt or incapacity.
Nowadays, judicial education is regarded as thennolt is an undisputed fact that members
of the judicature are very busy and it is unreigligir them to seek out their own professional
development. The need to maintain judicial indelegice is no argument against the
desirability of judges becoming better informed.

90. So long as judicial training and educatiotef$ in the hands of the Judicial Supreme
Council, the judges or an autonomous and independstitution from the executive, there
should not be any apprehension that educationagrgnes could compromise judicial
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independence. The Supreme Judicial Council showddglven a leadership role, in
encouraging the continuing education of judgeserfitively a judicial training center may
be established and operated by a non-governmergahiaation, where the Ministry of
Justice could be possibly represented on a Boafdookrnors. It is an undisputed fact that
the administration of justice involves substan@apense to government, and governments
are entitled to see that the resources providetthéocourt system are used efficiently and
effectively. | believe that the concern expressgdhe Supreme Judicial Council on thé"10
April 2002 with respect to the establishment of atibhal Institute of Justice which falls
under the authority of the Ministry of Justicejustified and warrants attention.

91. | endorse the proposal that training showd ak available for prosecutors, investigators
and clerical staff. In terms of the Bulgarian Qiinsion, the prosecutors and the
investigators are part of the judicial branch, afehning decisions for the improvement of
the judiciary should deal with these branches too.
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Appendix I11
Comments by MsH. Suchocka

92. The fundamental principles of the Judiciarg proclaimed by the Constitution from

1991. The Constitution establishes the generalsraglencerning the judicial power, i.e.

independence of courts and judges, the systemwitscand prosecutor’s office and the role
of Supreme Judicial Council. The constitutionalysmns concerning the Supreme Judicial
Council are of great importance because they caeiplehange the system of judiciary

existing before. Article 129 providing for the ddtahment of a special body entrusted with a
great competencies with respect to courts and pidfpanged radically the position of the
minister of Justice. Judicial Councils with natiader competence have taken over
competencies exercised previously by the executiMee constitution has created a
framework and basis for the ordinary legislationthirs matter. The Law on Judiciary has
been adopted in 1994. In 1998 important amendmeete made to this Law. The draft

being now under discussion proposes the new ameartdrteethe Law, mainly in three areas:
the competencies of the Supreme Judicial Couraifiesquestions concerning irremovability
of judges and training of magistrates and espgdia#l establishment of National Institute of
Justice.

93. As it has been stated in the Motives to the k& amend the Judicial System act, the
commitments undertaken by Bulgaria in its Natigo@gram for Adoption of the acquis and
the priorities listed in the Accession Partnershgguire to reinforce the judicial system and
especially the professional training of magistratesl better operation of Supreme Judicial
Council. I would like to concentrate myself only this two points.

1. Provisions concerning the role of Supreme Jud€a@incil

94. The new amendments do not change substarthallsole of the Council. As | mentioned
above, the position of the Council has been cleddgcribed in the Constitution with a
widely defined competencies and the ordinary lawno& change this positionThe now
proposed amendments are rather of technical ngtre.20 p. 2 ,5 concerning the situation
when a member is elected who does not meet théregairements.) In art. 27 there are the
new competencies of the Council p. 10-15, they dmvolve any objection. It is a logical
conseqguence of the very strong position of the 8J@e light of art. 27 (1) p.3 the SJC shall
determine the number not only of judges but alsosgcutors, investigators, bailiffs,

1 It has been stated very clearly in the report aig&ian Judiciary in: Monitoring the EU AccessiBnocess: Judicial
Independence ed. by Central European UniversitgRiBudapest 2001: “ Bulgarian Supreme JudicialnCibinas broad
competencies, it determines the number of judgeswsl up the draft budget for the judiciary and sitbnt to the
Government, makes the proposal to the PresidetiteoRepublic as to the appointment of the Pressdehthe Supreme
Court and of the Supreme Administrative Court,Hartthe Council operates as the disciplinary aitthowhat is rather
exceptional is that it is in the Council's competto appoint and dismiss judges. As the appoiriody the Council also
has the power to lift judges' immunity if requesteg the General Prosecutor. It should be recaledyever, that the
Council is the representative body of all threeugio making up the magistracy (judges, prosecutodsiavestigators),
further that these three branches elect only 11 meesnof the Council. Another 11 members are elebtedParliament
whereas the President of the Supreme Court, ttedere of the Supreme Administrative Court and@Geseral prosecutors
sit ex officio in the Council.

In Bulgaria the draft budget of the judicial branshdrawn up and submitted to Government by ther&up Judicial
Council. The Bulgarian Constitutional Court hela@ttthe executive has no power in the process dfinyathe judiciary’s
budget, it is obliged to incorporate the Coungii®posal in the draft state budget and submit theoNational Assembly.
The Government may formulate its own proposals aligctions but may not alter the draft budget elatenl by the
Council.
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recordation judges, and court officials at all ¢suprosecution offices and investigation
services while the Minister (art. 30 p. 6) may onigke proposals and provide opinions on
the legality of the proposals to the Supreme JatiCouncil. It can involve questions: what
exactly is the role of the Minister of Justfcalith a view to strengthen institutional capacity
of the Council and its ability to carry out manager activities, the Supreme Judicial
Council is gradually creating and expanding its @@ministration. Taking into account that
the Supreme Judicial Council comprises not onlygasd but also the prosecutors and
investigators it is obvious that the Council woudghlace the ministry of Justice and became
an organ with all administrative competencies arghoizational structures typical for the
Ministry of Justice. It is very clearly seen in tbleapter sixteen on the Administration of the
bodies of the Judiciary. Art. 187 p.2 states tht administration of the bodies of the
Judiciary shall be the administration of the Supgrehadicial Council, of the Supreme Court
of Cassation, of the Supreme Administrative Cooirtthe Chief Prosecutor, of the Supreme
Prosecution Office of Cassation, of the Supreme iathtrative Prosecution Office, of the
National Investigation Service, of the courts, pamsgion offices and investigation services.
In the field concerning the administration of tredles of Judiciary minister of Justice shall
act in strict coordination with the Supreme Counofi Judiciary (art. 188.2). The
administration of the Supreme Judicial Council kbal headed by the new administrative
office Secretary General. It is a model going vienyto create a very strong Council with a
very strong administration and decision making cetepcies while the Minister is rather an
opinion making organ. This kind of model is notyweften met in the EU countries.

95. The model proposed for Bulgaria is nhow muabset to the model existing now in
Hungary. This Hungarian solution is not free ofticd. According to some critics the
operation of the Council is rather bureaucratiultesy in the increase of the administrative
burden of judged.Some argue that it is actually the Office of theuficil composed of civil
servants, which has the real power and not the €bitself. Many of the employees of the
Office used to work at the competent departmemth@fMinistry of justice prior to the reform
and their mentality still reflects the old times evhcourts were clearly subordinated to the
bureaucracy of the Ministry.

96. However in Bulgarian model there still is eusture within the Ministry of Justice, the
Inspectorate (chapter 4) which inspects and summarises theirgsinative activities of
courts, as specified in this chapter. Though thepéctorate has no direct supervisory or
administrative authority over the judicial brandhcarries out regular inspections of the
courts in order to track civil and criminal casksotigh the lower courts and to ensure that

2 It is worthwhile to remember here that the disms®n the competencies of the ministry of Justask place in year
1998/1999. The amendments to the JSA introducedovember 1998 have extended the Minister's paditgm in the
operational work of the SJC by way of empowering Minister to make proposals as to the appointmgmtmnotion,
demotion, reassignment and dismissal of judgespdtting immunity of judges and their suspensi@s to initiating
disciplinary proceedings against any member ofjtldeiary; and as to his competence “to draw judgescept from the
two Supreme Courts] attention to failures to obsethe rules of handling cases and duly inform th€.SEven such a
limited competencies have been seen by many asalepe to the principle of separation of powersl & even as
compromising the independence of the judiciary. Toastitutional Court has ruled on the constitutidy of Minister’s
extended competencies and has upheld them indigerjant of 14 January 1999. The judgment states:

The right of the Minister of Justice to table a imotto the effect of the appointment, promotionmdé&on, reassignment
and dismissal of judges does not violate the ppiesi of separation of powers and independenceeojutficiary since the
[SJC] is the only organ having the right to takeisiens on these issues. When these decisionsarg taken, the Minister
is not entitled to a vote.

3 As concerns the evaluation of judges, for instative Council elaborates the criteria but the ewély time consuming
evaluation itself is done by the judges themselves.



-23- CDL-AD (2002) 15

standards regulating the progression of a caseughrdhe courts have been met. The
Inspectorateanalyses and summarizes cases and acts of juddes@orts back to the SJC in
matters that might affect promotion or result isaiplinary action.

97. The role of inspectorate situated inside @& Ministry of Justice in the light of
expanding competencies of the SJC is not very clear

2. Training of Judges

98. Art. 146a introduces to Bulgarian legal systém new institution in charge of training
all magistrates i.e. National Institute of Justites a very positive solution. In my opinion it
is a very good idea that the Institute being a sédevel budget spending unit with the
Minister of Justice shall be founded through theldei of the Ministry of Finance and
through international programmes and projects. r&harise however some doubts
concerning the role of the Institute. The judi@athority in most of the countries comprises
exclusively judge@ the strict sense and the special school, inetitwe created only for
training judges. In Bulgarigudges, public prosecutors and investigatéosm part of the
judicial branch and all together are called magtss. In such a situation it could be difficult
in practice to organise the training for all th@gps by one common Institute of Justice. |
have such an impression that this provision isesy\general nature and it should be much
more detailed described not to be only theoretiohltion but exactly working institution.



