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Introduction

1. On 4 March 2002, the Prime Minister of LuxemlgoiMr Jean-Claude Juncker, asked
the Venice Commission to examine Luxembourg’s trafton freedom of expression in the
media.

2. The Commission accordingly set up a working graomposed of Messrs Frangois
Luchaire and Pieter Van Dijk, who submitted theamuments on 26 and 24 April 2002
respectively (see CDL (2002) 60 and 59).

3. Atits 5% plenary session (5-6 July 2002), the Commissiororsed the comments of
Messrs Luchaire and Van Dijk (see below).

A. Comments by Mr F. Luchaire
4.  The draft law comprises 16 Chapters, entitled:

- Purpose

- I Definitions

- Il Rights of salaried journalists in relations Wwitheir employers

- IV Rights inherent in freedom of expression

- 'V Duties deriving from freedom of expression

- VI Liability

- VII The Press Council

- VIII Right of reply

- IX Right to follow-up information

- X Provisions common to the right of reply and tight to publication of follow-
up information

- XI Processing of personal data

- Xl Publications

- Xl Procedural provisions

- XIV Amendments to the Criminal Code

- XV Abrogatory provisions

- XVI Entry into force

5.  Various provisions of the draft law call for corant.
Article 13

6.  This provision stipulates in which cases infotioramay be published to the detriment
of the presumption of innocence.

One such case is “at the request of the judiciddaities, for the needs of an investigation”.
This wording is much to broad and the term “for tleeds” should be replaced by “when
necessary for” (in the French, replat@$oiri by “nécessit8.

7. Another case in point is when publication “isstjied by a preponderant public
interest”; the same wording is found in Articles-147 and 21. This violation of the principle
of presumption of innocence seems to be unnecegbkargefinition given in Article 24 does
not justify the wording used.
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Article 15

8. This article provides for exemption from the teaiion of privacy where the
information has a direct bearing on the public ¢ifeghe person concerned. The private life of
a company manager is protected but not neces#aailyof an elected representative or even a
public servant. This is at variance with the eduadrinciple.

Article 18

9.  Why are minors who live with their parents lesdl protected than those who do not?
There seems to be no justification for this ineifyal

Article 37

10. Under this article, as long as a complaint éading before the Complaints Board,
whose decisions do not have the authorityesf judicata the same facts may not be the
subject of judicial proceedings. This is in viotatiof the right to due process; this article
makes it possible for a friend of a person agawnigtm legal action has been taken to refer
the case to the Complaints Board in order to hagddgal action suspended.

Article 40

11. This article stipulates that if the person reerd in the press is deceased, a complaint
may be lodged only by one member of that persaarsilfy. However, interests may vary
considerably within the same family. A wife, forample, is not in the same situation as
children from a previous marriage. To deny herrigat to take action because one of the
children did so first is to deny her the right ieedorocess.

Article 44

12. Like article 59, this article prohibits any cder-reply or comment in response to a
reply. It therefore violates the equality principlesofar as the author of the remarks that
prompted the reply has no means of defending tagipn.

Article 57

13. The right to follow-up information is acknowtgt only if the judicial decision to
dismiss a case or set aside a conviction is ngesutn appeal or to application to the Court
of Cassation. Follow-up information is necessarpwéver, in order to restore the
presumption of innocence.

Article 72

14. This article, in obliging persons writing inmperiodical publications to disclose their
real names, seems to rule out the use of pseudoniiimg is this requirement restricted to
non-periodical publications? To prohibit the use afpseudonym hampers freedom of
expression; the explanatory comments on this arstipulate that when a pseudonym is
used, ultimate responsibility lies with the pubéisinstead of the author. If this is the case it
should be made clear in the text of Article 72.
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Article 76

15. This article provides for any publication pshkd by a legal person to state the family
name, first name and country of domicile of allgzers holding a share exceeding 25% in the
registered capital of the legal person, and alshefirectors and persons responsible for the
day-to-day management of the company. This obbgéab state the country of domicile does
not serve any general interest; it seems to inglitet the authors of the text wanted to avoid
asking for an information concerning nationalityhieh would be contrary to European law.

16. The rapporteur has attentively examined all dtiger articles in the draft law and
congratulates the authors, who have managed ngttorespect the European Convention
for the Protection of Human Rights and Fundameft@edoms, but also to reconcile
freedom of expression, presumption of innocencethedeneral interest.

B. Comments by Mr P. Van Dijk

17. The following comments are mainly made from pleespective of international human
rights standards concerning freedom of expressiah jastifiable limitations. However, |
took the freedom to make some comments about siethich caught my eye as an interested
reader.

i General

18. It is not clear from the draft whether, andsd to what extent, information of a
commercial character is covered by it. The debnisi of ‘publicatiorf’ and 'informatiori’ in
Article 3 are very general. The definition dighe éditorialé also includes ihformation
dans le domaine économiduebut that, of course, does not necessarily impigat
commercials are also included.

19. The Explanary Memorandum states in its commentérticle 3 of the draft that the
definition of 'informatiorf’ "englobe a la fois les faits, les idées, les opisiat les
commentaires, personnels et individuels. Ni le mmdé&a forme d'expression employée, ni la
valeur en soi de l'information pour le public ointérét du public pour celle-ci n'est pris en
compté. This indicates thatitiformatiori’ has to be understood in a very broad sense.

20. Possibly, a restriction in this respect is ieghlin the fact that the future law will apply
to information of a journalistic nature and in tefinition of ‘journaliste' in Article 2 of the
draft.

21. Since in several legal systems, and in legattime, commercial information is treated
differently, and the Strasbourg case-law alsolattes some relevance to the difference by
leaving a broader margin of appreciation to the éstio authorities in setting limitations if
commercial information is involvedJgcubowskijudgment of 23 June 1994, A. 291), it
would seem advisable to clarify the issue, at leatiie Explanatory Memorandum.

22. Article 2: The text to a large extent reflects the wordafighe second paragraph of
Article 10 of the European Convention on Human Rigfhereafter: the Convention) as
interpreted and developed in the Strasbourg caseHwever, the second paragraph of
Article 10 of the Convention contains lianitative list of the public and private interests
whose protection, under certain conditions, mayifjusa limitation of the freedom of
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expression, whereas Article 2 of the draft onlyadqsein that respect opbursuivre un but
[égitimé'. This would seem to have been overlooked, alghércomments on Article 2 in the
Explanatory Memorandum.

23. One could, of course, argue that a purposectdn@legitimate under Luxembourg law,
if it is not covered by the second paragraph oicket10 of the Convention, but it would
seem advisable to copy the limitative list of tipabvision. This would do justice to the
intention referred to in the comments on Articlex2he Explanatory Memorandumil & été
jugé opportun de rappeler dans le corps de la fitor les trois conditions, afin de souligner
l'importance qui est attachée au respect de cescipés et de porter la teneur de cette
disposition a la connaissance de tout un chacun

24. Article 6: The first paragraph, by referring tie 'droit de recevoir et de rechercher des
informations, gives rise to the question of whether, and ifteowhat extent, this right
implies an obligation on the part of public authies to provide policy relevant information
or make it accessible. The Strasbourg case-lamdiag/et) read a positive obligation to that
effect in Article 10 of the ConventiorG(erra judgment of 19 February 1998, Reports no.
64), but in accordance with Article 53 of the Comien, the Contracting States may provide
further guarantees than have been laid down iiCtrevention.

25. It may well be that the publicity and accedsibiof government documents and
information finds regulation in another Act. In thease it may be advisable to refer to the
relevant Act in the Explanatory Memorandum.

26. Article 7: Although there may be good reasons to extendigfint not to reveal one's

sources to other authors than journalists - asestioned in the Explanatory Memorandum,
Recommendation R (2000) 7 of the Committee of Mams of the Council of Europe

proposes a broader category of beneficiaries +dbgiction to the circle of journalists and
those who through their professional connectionhwat journalist have knowledge of
information which may lead to the identification thie journalist's source is fully justifiable
in light of the purpose of the protection of sow,cevhich is not the impunity of the person
who has provided the information but rather thetgmtion of the free flow of information to

journalists to enable them to perform their ess¢finction in a democracy.

27. It would seem to be preferable to refer in @eti7 to the exceptions regulated in Article
8, in the same wording as has been done in Articled44 and 16:én dehors des cas prévus
a l'article 8'.

28. Atrticle 8: The text should reflect the requirements of seitg and proportionality as
laid down in Article 2 of the draft. Even thoughti&te 2 will cover the whole of the future
law, and consequently the conditions of necessity groportionality have to be take into
account in each instance of the application oflde these conditions should be repeated in
each provision which allows for limitations, a syst also followed in the case of the
Convention itself. It will then, of course, be ldfi the domestic authorities - under the
supervision of the European Court of Human Right$o -evaluate the necessity and
proportionality on a case-to-case basis.

29. In this respect, the part of the comments arcler7 in the Explanatory Memorandum
dealing with the Strasbourg case-law concerningtditions, would be better placed in the
comments on Article 8.
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30. Article 11: The text raises the question whether the oldigait contains is not
formulated in too absolute a way. A newspaper,eicample, publishes much information
everyday, of which several details may not be pdas an exactly correct way or may later
on prove to be not exactly correct. To requireifieetion of all those details may put too
heavy a burden on the editors. The time and exganselved might make them careful to a
degree which might frustrate the function of a reayer to bring the news at a moment on
which not all details may be known.

31. Should the obligation of correction not be tixi to inaccuracies and mistakes which
are of a certain importance and/or have done s@mah

32. Article 12: Would it not be appropriate to add a provisiortite effect that, even after a
person has been convicted by final judgment, r&hershould be indicated in any publication
only by initials, while and his or her identity azonvicted person should be disclosed only if
the public interest justifies such an infringemehthe respect of privacy, as indicated in the
comments on Article 12 in the Explenary Memorandum?

33. Indeed, this aspect no longer concerns theiptenof presumption of innocence, but a
provision of the kind would exclude an argumardontrariothat after conviction there is no
right of protection anymore.

34. Article 13: The first exception to the obligation to respiet principle of presumption
of innocence is that of authorization by the personcerned. However, the principle not
only serves the interests of the person concerngdalso the public interest of a good
administration of justice. Therefore, even in theses of authorization, the author of the
publication has to make it clear that the qualtfaa of "convaincué or "coupablé does not
reflect his or her own opinion but is based updirimation, the publication of which the
person concerned has authorized. It would be dolesto qualify the provision in that
respect.

35. The second exception seems also too broadelrcdse of a request by the judicial
authorities, it is primarily up to the latter tospect in their formulation the principle of
presumption of innocence. However, the editor arnalist is not subordinated to the judicial
authority concerned and should take his or her mgponsibility by formulating the request
in such a way that it no longer conflicts with tirnciple. It is to be noted in this respect that
in the second paragraph of Article 6 of the Conienthe principle of presumption of
innocence is formulated in absolute terms. Moreowers difficult to imagine that any
"intérét prépondérant du publienay justify portraying a person as guilty who e been
convicted. TheDe Haes and Gijsselsudgment of 24 February 1997, quoted in the
comments on Article 13 of the Explanatory Memorangdoes not relate to the principle of
presumption of innocence but to accusations of bédeting to judges and an Advocate-
General. The judgment would, therefore, seem tmbee relevant for Articles 17 and 21 of
the draft.

36. Given his or her responsibility in using thghti of free expression, complete impunity
of the editor or journalist would seem not to bstified in all circumstances. He or she has
the obligation not to contribute to the damage done
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37. The same would seem to hold good for the thkdeption: impunity would seem
justified only if and to the extent that the editwrpublicist cannot reasonably be expected to
reformulate the quotation in a way that does jestic the principle of presumption of
innocence.

38. The fourth exception, that of communicationgirdy direct broadcasting, seems
evident: the person responsible for the broadags@mnot be held responsible for the direct
communication, provided that he or she has acteti Wue diligence in preparing the
broadcasting.

39. Article 15: To some extent, angutatis mutandisthe same comment would seem to
apply to the exceptions listed in this article: #utor or journalist is under the obligation to
avoid any damage for third parties. Here, the persmcerned may, of course, authorize a
publication which affects his or her private lifdut in the case of a request by a judicial
authority and in that of a quotation, those who enake of their right to free expression,
carry with them a certain responsibility, also @&lation to the private life of others and
cannot hide behind their source in all circumstanétwever, different from the principle of
presumption of innocence, the right to protectibome's privacy is not absolute; the interest
of the person who claims protection of his or hevary may have to yield foruh intérét
prépondérant du public

40. Article 17: Here the same comment applies as was given taléAl5. The specific
nature of defamation entails that it is highly et whether the information concerned has
been verified.

41. Article 18: The question arises why the protection aimedsat) all respects provided
to minors only. Should not, for instance, also ithkentity be covered of an adult who has
committed suicide?

42. Article 19: Here the same comment would seem to be at placennection with
guotations, as was made in relation to previousigians dealing with exceptions.

43. Article 24: Is the obligation to previously ask the personaerned for his or her
opinion not formulated in too absolute terms, thmgting the freedom of expression beyond
necessity? Should this obligation not be restrittechses where, given the character,
contents or source of the information, the autligoornalist could reasonably be deemed to
anticipate that the opinion of the person concenwdd shed some new light on the
information concerned? In this respect, it is paihout that Article 10 of the draft speaks of
"eu égard a leur véracité, leur contenu et leur onig dans la mesure raisonable de ses
moyens et compte tenu des circonstances de I'éspéce

44. Article 35: In view of the function and duties of th€dmmission des Plainteand
given the fact that the fifth member is appointednf outside the membership of the
professions involved, it is suggested that thetdaaf prescribes that the fifth member acts as
chair of the Commission. The qualities of neutyadihd impartiality which the fifth member
should have according to the comments in the Egptayp Memorandum, should be
mentioned in the draft law itself. In addition,is suggested that the requirement is also
included that the fifth member be a jurist by pssien, to guarantee that he or she is well
placed to direct and supervise the fairness optheedure according to legal criteria.
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45. Article 36: Since the Commission des Plaintés provided by law as an instrument of
legal protection with the possibility to make recoendations and impose certain sanctions,
the question arises whether the admissibility nesments and other procedural rules should
not be regulated by law, or at least be subjedwlinisterial approval to guarantee "due
process".

46. Article 38: Here the question arises whether an unlimitgltrof reply or rectification
does not hamper the freedom of expression to tae lan extent and will not lead to self-
censorship and undesirable restraint on the pattiefditor to inform about actual issues.
Should it not be advisable to set the limiting dtind that the person concerned will have to
indicate that the allegedly incorrect statementd@®e some material or immaterial harm to
him? In the comments on Article 38 in the Explamatdemorandum it is indicated that it is
the intention of the drafters to put an end to pinesent situation in which the right of
response existariéme si l'information ayant engendré l'exerciceédalroit est favorable au
requérant. It is stated that the person concernsdra tenu a prouver I'existence d'un tel
intérét qui se traduira par un préjudice subi dit fde la diffusion d'une information fausse
ou nuisible a la réputation ou I'honnéuand that he or shedbit, en se référant au texte
incriming, indiquer les raisons qui fondent ceténét l€gitimé&. However, especially in
respect of the right to rectification, this requment of an interest is not sufficiently reflected
in the text of the draft. It speaks merely & Eoncernarit

47. Article 41: In conformity with the observations made in tiela to Article 38, it is
suggested that the request should also indicatdetigmate interest involved. Another
possibility would be to include the lack of a whilinded interest among the grounds for
refusal, listed in Article 42.

48. Article 44: The last sentence of Article 44 is not commenipdn in the Explanatory
Memorandum. Nevertheless, the restriction it corstdor the freedom of expression of the
media seems not to be self-evident and does nat seeeflect practice in other countries.
Depending on the contents of the reply sent in H®y person concerned, some reply or
comment from the part of the editor may be juddifie either correct elements of the reply,
justify the original information or explain the imcectness. This may add to a more balanced
information of the public.

49. Article 46: The comments on Article 46 state that the replyuld also not be read by
"l'auteur de l'information incriminée This in not reflected in the text of the article

50. Article 40: According to the text, the Presidertohdamne I|'éditeur a payer au
requérant une astreinte while the comments say that ha le pouvoitf to do so, which
would seem to leave a discretion. In general, ratber unusual to prescribe by law which
decision a court has to make. And, indeed, in &oeisd sentence of Article 40 it says that the
editor 'peut étre condamfiéSee also the second paragraph of Article 86¢ckwheads Peut
condamner I'éditeur a payer a la victime une asei.

51. If the impression is correct that there is a défere between the text of the draft and
that of the Explanatory Memorandum the two sho@diought in line.

52. Articles 54-63: It should be explained in the Explanatory Memaoiam why
provisions comparable to Articles 50 and 52 areimdtided here.
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53. Atrticle 72: The obligation to publish the name of the autlformulated in too
absolute terms. The possibility mentioned in thene@nts in the Explanatory Memorandum
that the author may publish under a pseudonym, rutige ultimate responsibility of the
editor, should be reflected in the text of Arti@l2.

54. Article 74: In the comments on Article 74 of the Explanatblgmorandum it says that
"Il s'agit en l'espéce d'une faculté de sorte qeéeliteur est libre de procéder a cette
indication’’, while the text of Article 74 is formulated as abligation.

55. Article 80: Here applies the same observation with respe@uthors who wish to
publish under a pseudonym under the responsiloiitiie editor. This construction leaves the
responsibility of the editor untouched, but shawbd result in punishment of the latter on the
ground of not revealing the name of the author.

56. Article 87: Although the measure of seize of a publicatisnaivery far-reaching
interference with the freedom of expression, Aeti8l7 still would seem to be drafted too
restrictively. The only legitimate aim mentionedl& protection of the rights of the victim.
In certain circumstances seize could also be napes$s protect health and morals (e.g. a
publication promoting the use of hard drugs; a jgalibn containing child pornography), or
to protect national security. Article 10 of the @ention allows for such limitations as well.

ii. Concluding observation

57. The draft law is of high quality. It regulatesa very detailed and well-balanced way
the right of freedom of expression in the media #rel situations in which and conditions
upon which certain limitations may be set to thght. The text of the draft, and even more
the Explanatory Memorandum, takes into accountréhevant standards set by international
instruments and the international case-law baseetipon, in particular the Strasbourg case-
law, as well as resolutions and recommendationthef Committee of Ministers and the
Parliamentary Assembly of the Council of Europe.

58. Nevertheless, in the above certain comments baen made with the intention that
they may help to even improve the draft in someeets and brings it even more in
conformity with international standards.



