* *
* g *

COUNCIL  CONSEIL
OF EUROPE _ DE L'EUROPE

Strasbourg, 16 March 2004 CDL-AD(2004)009

Opinion no. 277/2004 Or. Engl.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

OPINION
ON THE DRAFT LAW
ON RECOGNITION, RESTITUTION
AND COMPENSATION OF PROPERTY
OF THE REPUBLIC OF ALBANIA

on the basis of comments by

Mr Laszl6 SOLYOM (Member, Hungary)
Mr Pieter VAN DIJK (Member, The Netherlands)

Endorsed by the Venice Commission
at its 58" Plenary Session
(Venice, 12-13 March 2004)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priere de vous munir de cet exemplaire.



CDL-AD(2004)009 - 2-

Introduction

1. On 12 January 2004, the Ombudsman of the RepablAlbania, Mr Ermir Dobjani,
asked the Venice Commission to examine the dnaftola the recognition, restitution and
compensation of property in Albania.

2. Messrs Pieter van Dijk and Laszlé6 Sélyom weppomted as rapporteurs by the
Commission. Their comments were endorsed by thid/&@ommission at its #8Plenary
Session on 12-13 March 2004.

A. Comments by Mr L. Sélyom

3. While | agree with the specific comments maglevly Pieter van Dijk below, | would
prefer to raise general considerations as to theeqt of the Draft Law.

4. The Draft Law implements Art. 181 of the AlbamiConstitution of 1998, which obliged the
Assembly to issue “laws for the just resolutiorddferent issues related to expropriations and
confiscations done before the approval of this Gmii®n”. The regulations shall be guided by
Art. 41 which lays down the usual international rgugees of the right to propertylt is
remarkable that a Constitution provides for suduestion and that it occurs eight years after
the change of system. Moreover, the “matters mladeexpropriations and confiscations” are
not limited to the Communist rule; the period ofi¢i for “just regulation” extends from 1944 to
November 1998 when the Constitution came into folpgarently, the new principles and rules
of ownership settlement also apply to legal pravisiissued by the new regime between 1990
and November 1998. As the Constitution states i 281, para. 2, the latter may only be
applied in so far as they do not conflict with @enstitution. This means that Art. 181 has to be
interpreted in connection with Art. 41, and thiterpretation constitutes the common principles
for both the new laws and the application of ridssed before the Constitution.

5. The Venice Commission is not aware of any w@ffimterpretation of Art. 181 with regard to
Art. 41. As the available decisions of the Consttial Court of Albania show that the Court
emphasised that the regulation of restitution amdpensation for expropriated property had to
be based on the principle of equality. The Corstital Court also noted that infringement of
private property rights by the previous regime twade remedied “by any means possible under
the country’s socio-economic conditions”, and congagion had to be “fair.

6. The Albanian Constitution requires “just regiola’ and “fair compensation”. Consequently,
there is no constitutional obligation to return mypiated or confiscated property in kind to the
former owner. Compensation does not have to belfutlshould be fair. This is in line with the
case-law of the European Constitutional Courtscivfaced the same ownership problem in the
nineties and set out theoretical grounds for tleg(ivatisation of communist State property.

! The expropriations or limitations in the exercisgé property right shall be ordered by law on the

grounds of public interest and against fair compaitsn. However, Para 5 Art. 41 gives access to artconly
regarding the amount of compensation (and not wdretie limitation was in public interest).

2 Decisions of 21.03.2000 and 24.04.2001.
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None of those Courts held that the right to prgpextuld require the restitution of the property
taken by the Communist regime.

7. The German Federal Constitutional Court stdtedl restitution or compensation was not
based on the right to property but on the princgflé&airness and justice and, moreover, on the
principle of the social state. This also means thate is no obligation for full compensation
under the Constitution. To determine the amount@hpensation for property losses, the
financial situation of the State and its other gidtions arising from the change of system shall
also be taken into consideratidine main principle of compensation shall be equegtment
Similarly, the Hungarian Constitutional Court itase-law on compensation based on the
principle of equality. The Court determined, inter alia, that full reatmm of previous
ownership in land and partial compensation foro#lier property losses would contradict the
principle of equality. The Hungarian Court explicstated that the Compensation Act created a
new title for the claims of former owners, whiclckexded claiming under old titles. The same
also follows from the position of the German Cdnsitnal Court, which denied that
compensation could be based on the right to prppert

8. Indeed, a solid basis for the compensationeigstesupposes the clarification of the
relationship between the new law and the pre-dotistal law. The new, democratic
Constitution has no retroactive effect. It is algenerally accepted in Europe that the
unconstitutionality of a law, as a rule, has nacfical effect on the legal facts and relationships
that have already been finally determined. But evbere a finally determined legal situation
remains untouched, new (for instance: legislatoafjgations will or can originate from its
unconstitutionality, and a solution must be soudime validity of earlier acquisitions by the
(communist) State of property for which the legasdis has now become unconstitutional can be
recognised; on the other hand, the new Constitutan oblige the legislator to give
compensation to the former owner. The legislatdree to choose the method of remedy. He
may opt for than integrum restitutipor for full or partial compensation in money, ebers or
shares, depending on the historical and economilittans, on the sole condition that
comparable groups of former owners are treatedlgqua

9. This is the common solution to the problemhie post-socialist Statadt is to be noted that
the “recognition” of former ownership in the sertbat the original title was not lost in the
expropriation by the communist State would raisgcdit theoretical and practical problems as
to the validity of the pre-constitutional law inrgeral. Of course there may be cases where the
expropriation was not lawful even under the thelidaw, and the State may also have legal
obligations from earlier laws, for instance whdre tompensation foreseen in those laws was
not actually paid. Such claims may be brought leefbe court, but the enforceability is usually
doubtful because of problems of evidence or thetstaf limitations having run out. Such cases
remain, however, the exception. Considering thé nasber of property expropriations under
Communism the above-mentioned solution is pradecahe Restitution/Compensation Acts

3 Gerechtigkeit and Sozialstaatlichkeit. BVerfGE 83 (121, 130).

4 Decisions 21/1990: 4 October 1990 and 16/1991A20il 1991 in: Sélyom/Brunner: Constitutional
Judiciary in a New Democracy, The Hungarian Constihal Court. Ann Arbor, 2000, 108, 151; Commes
Solyom, ibidem 30-35. Full text of further compdiosa cases (27/1991; 10/1992; 64/1993) in:
Brunner/Sélyom: Verfassungsgerichtsbarkeit in Umgafnalysen und Entscheidungssammlung 1990-1993.
Baden-Baden, 1995.

° It is also a common phenomenon that former owmesst on the idea that nationalisations and

expropriations under Communism had no legal effect.
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create the title for (re)gaining property. “Recdgm of ownership” means in that case that the
former owner has a right to restitution or compéasaunder the Restitution/Compensation Act.

10. The settlement of property issues after Consnuns different from other large-scale
changes in ownership that occurred in historys ihet comparable with the nationalisation of
whole industries (as for instance mining) or theutaisation of church property. It is only
comparable with the process of establishing théa$istccollective ownership, which was aimed
at the total liquidation of private property. Reitugion of private property and market economy
in post-communist States is an equally extraorgligstorical process. While privatisation of
the former State or collective property and comatas for victims must be in conformity with
the new Constitution and the new internationalgattions of the State, it cannot be measured in
all details by requirements that have been crdatedormal conditions. It is not by chance that
for instance Estonia and Hungary ratified the EeampConvention on Human Rights with the
reservation/declaration that Art. 1 of the FirsbtBcol to the ECHR does not apply to issues of
privatisation and compensation. Exceptions frontitté®n/compensation concerning certain
types of property (movables, land subject to agrareforms after WWII, urban apartments) or
of owners (legal persons, bodies corporate) maebmissible’,

11. The Albanian legislator is free to decide lom ttestitution of ownership as a main form of
remedy for property taken under Communism. He $® &lee to provide full compensation
instead of restitution in cases where the pubter@st requires that the property remain in public
use. Although the lawmaker is not obliged by thengiitution to do so, this maximum
compensation surely meets the constitutional reqment of just regulation and fair
compensation under Articles 181 and 41. Howevenesoonceptual issues of the Draft Law
should be reconsidered.

12. The “recognition of ownership to property” {A8 of the Draft Law) may be interpreted in
various ways, some of which raise theoretical aadtzal difficulties. The Constitutional Court
of Albania does not seem to have yet enlarged enptioblem of the original validity of
Communist expropriations. It should also be notkdi the Draft Law applies not only to
Communist expropriations but also to granting farn$tate property (within this, surely
formerly expropriated and confiscated propertyhéw owners by law of the new regime. The
beneficiaries of such redistribution of propertye arot necessarily the original owners. The
“recognition” of ownership as recognition of thentiauous existence of ownership titles with
no regard to the laws that changed the ownershildl question the validity of laws of the new
regime. The exclusion in the Draft Law of exprofioias made against just compensation (Art.
4,b) means that in such cases the State becanegtiewner. This would also contradict the
above interpretation of “recognition”. Unclarifigdestions should be avoided in the Draft Law.

13. For the purpose of the Draft Law, it seemisggufficient that the Law declares the right to
restitution and compensation of the expropriatdgjesu. It is recommended that “recognition”
be deleted from the title and the text of the Dicailv.

14. Article 2 para. 2 of the Draft Law and Annexaise doubts as to whether the principle of
equality prevails. Restitution and compensatiomateof the same value; compensation instead
of returning the property to the former owner mayjumstified by the fact that the expropriated

6 In Estonia and in Hungary nationalised apartmewese not returned to the former owners. The law

gave the actual tenants option to buy the flaty thvere living in for a low price. In Hungary onhatural
persons were compensated for property losses.
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property is being used for public purposes. Theslawd the decree listed in Annex 1 grant
former expropriated property to private persons foivate use. The presumption of
“expropriation in the public interest” (Art. 2, @ar2) is hardly acceptable for these cases. The
former owners of the property subject to Annex & aot treated equally with other owners
whose property is used by third persons and sexv@siblic purpose.

15. Deletion of Art. 2, para. 2 and Art. 7, pdrgoint f. is recommended.

16. The Draft Law seems to presuppose that, ateaall “takings by the State according to
legal acts, sub-legal acts, criminal court decsionin any unjust form”, especially by way of
expropriation, nationalisation or confiscation be¢éw 29 November 1944 and November 1998
were “unjust” and violated the right to propertytb& owners; or are at least suspected of being
unconstitutional if measured against the now v@bastitution, or (mostly the laws in Annex 1)
seek revision and “just regulation” according te @onstitution as specified by the Draft Law.
However, Art. 4 determines broad exceptions. Al@anpolicy will maintain the result of post-
war changes in ownership such as the agrarianmefdr1945 and the consequences of the
“extraordinary taxation” of the same year. Fromnpdi. of Art. 4 follows that there were cases
in which expropriation was made against just corspgon, and they therefore meet the
requirement of Art. 41 of the Constitution. Progeitbnated to the State is also excluded for
restitution.

17. Under this regulation, restitution/compensatidl be decided on a case-by-case basis. The
Local Commissions check the validity of documemtlsich prove that the property was taken
on the grounds of legal/sub-legal acts or crimamlrt decision,and they will surely have to
identify the cases where just compensation was@r@aid and to determine the other cases
excluded from the application of the Draft Law. Tewurt will deliver the final decision on
whether the property falls within the scope of Braft Law. (Art. 20, para. 3) Although the
State Committee will make decisions to unify thagtice of the Local Commissions and also
the Supreme Court can provide for the uniformitycodirt decisions, it seems that the scope of
application of the Law is not determined with stifint certainty as to either the input or the
output. Considering the huge number of cases tadadt with, it would be desirable to
determine more exact criteria for property fallungder the Law in the Draft Law itself and to
leave less to the decisions to the Commissionsamds.

18. As to the “input”, nationalisations and exprapons occurred also under Communism on a
legal basis. In those highly centralised regimepragpriations of a different kind of property
(land, houses, banks, and factories of certain simn movables such as jewellery, gold, silver,
objects of art, private libraries and archives)eneften part. of political campaigns. That is, the
laws, decrees eton the basis of which mass expropriations andigcatfons were carried out
can be identified. On the other hand, there mapdi®nalisation laws that provided for fair
compensation, which was then in fact paid. Therg b laws that ordered confiscation of
property, but even under today’s constitutionahdteids these cases may not be objected to,
such as for instance confiscation of property of eraninals. Similarly, not all criminal court
decisions that confiscated property can be coraidas “unjust taking”. The latter applies to
political processes, which were characteristihbi@én@ommunist regimes in the fifties. However,
confiscation of property, for instance in smugglordribery cases, deserves no restitution.

! The term “other unjust ways” mentioned in Art.gara. 1 (and Option Il to Art. 5) seems to play no

further role and should be deleted.
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19. Regarding the uncertainties as to the outpetdetermination of excluded cases under Art.
4 lacks sufficient criteria. Donations to the Staiight have been enforced by political pressure.
(For instance peasants who were unable to fulildiity of surrendering the products quota to
the State offered their land to the State and mowmtm cities in order to escape criminal
punishment. See also the political pressure agaihsic Germans to give up property rights in
Czechoslovakif) By what criteria can it be decided whether conspéion was “fair” under the
economic and social milieu forty or fifty years &jbhe very existence of “public interest” can
only be judged fair if one considers the differenbetween the historical periods immediately
following WWII or the changes which occurred durthg long Communist rule.

20. Deciding on such essential questions — andapig developing uniform criteria after a
large number of requests has already been decidedneither a matter for administrative
agencies, such as the Local Commission, nor fojuthieiary. These are questions of policy
concerning a genuine problem of democratic tramsitihe settlement of property rights as a
part. of establishing a market economy based aaterproperty. As such, these problems must
be covered exclusively by the decisions of theslagpr and of the Constitutional Court.

21. Considering the nature of these questionsaludthe need for a uniform rule applicable in
a large number of cases, it is recommended thddt#ie Law change the method of regulation.
The Law on Restitution/Compensation should detezraind list all the laws, decrees and other
sub-legal acts on the basis of which expropriattonfiscation and other taking of property was
effected during the period between 1944 and 19B6.chtalogue can also include laws whose
effects the Assembly has revised. (such as Annexthhe present Draft). The legislator may
omit those laws whose effects will not change ifistance the 1945 laws on agrarian reform) or
those laws on the basis of which the takings had ferly compensated. This is the best way to
solve the problem of restitution/compensation fasvabless The Constitutional Court can
review the catalogue of legal provisions that aeiee the scope of restitution/compensation.
The constitutional review guarantees that the piacof equality and fair compensation is
complied with. On the other hand, the Constituticbaurt will determine the constitutional
limits of the margin of appreciation that is neeegdor the legislator in this highly political
issue of transition.

8 The former — common for many Communist Stateas-taken into consideration by the Hungarian

Constitutional Court in t,he above-cited decisiofts, the latter see Decision of the Constitutionalutt of the
Czech Republic, Az IV.US 205/97, Nr. 144/1997.

9 The proposal of the Draft Law has no limitation ds the movable objects for which

restitution/compensation may be requested and igweation of the Commission to decide whether akang was
“unjust” is also unlimited. This solution is corstiionally questionable, and practically boundlessl endless.
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B. Comments by Mr P. van Dijk
1. Introduction
22. By way of introduction, two preliminary obsatons may be made:

- Some of the ambiguities or inconsistencies natethe following comments may be
explained by the English translation provided ®Wenice Commission.

- The Draft was submitted to the Commission withaat Explanatory Memorandum;

some of the amendments suggested here could sitelpde achieved by an explanation in
an Explanatory Memorandum.

2. Comments on an Article-by-Article basis

23. In Article 1 of the Draft, among the objectsh® Law, there should also be reference to the
object of regulating judicial review, which regudet is to be found in Article 20, paragraph 3.

24. The first paragraph of Article 2 of the Dr@ift the English translation) speaks of the taking
of property by the state “according to legal astdy-legal acts, criminal court decisiamsany
other unjust forrh It is striking that legal acts and sub-legalsadresumably statutes and
regulations of lower rank are meant here), as agltourt decisions are qualified as “unjust”
forms of the taking of property.

25. It might be argued thahy governmental act under the former Communist reggmeow
considered “unjust”, but the provision is not restéd to that period, since it refers only to a
starting date (29.11.1944), but not a closing dattcle 19, paragraph 1 of the Draft seems to
imply that the closing date is the entering intccéoof the Law. Consequently, also the State’s
taking of property after the reform is intendedb® covered by the Draft. If the English
translation is correct, the provision has to bénraged.

26. The second paragraph of Article 2 refers t@mmexed list of Statutes and a Presidential
Decree, and provides that expropriations or lingtet amounting to expropriations that have
been imposed by the State in the implementatiotheflaws provided in the Annex are
considered expropriations in the public interest.

This formulation raises two questions:

a) Are the words “the laws” intended to exclude Rmesidential Decree mentioned in the
Annex? If not, the Presidential Decree should lpi@iy mentioned in this paragraph.

b) The provision contains a legal presumption wispect to the requirement of a public
interest. Does that mean that an appeal to a asgyovided for in the third paragraph of
Article 20 of the Draft, does not cover the legaiue of whether any of the expropriations or
limitations carried out under one of those laws wathe public interest? If that were the
intention, the provision would conflict with Artel6 of the European Convention on Human
Rights, which provides that in the determinatiomisfor her civil rights everyone is entitled
to a hearing by an independent and impartial tabufhe right to property is doubtlessly a
civil right in the sense of Article 6, and the issaf whether the expropriation is in the public
interest concerns a “determination”, since the@eroncerned is entitled to restitution if the
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expropriation is held not to be in the public ietr According to the Strasbourg case-law,
this right of access to court implies that the tshall have “full jurisdiction”. Consequently,
the issue of “public interest” must be subjectudigial review. This should be reflected in
the wording of Article 2, paragraph 2.

27. In this context, it is pointed out, that Aiiell, paragraph 5 of the Albanian Constitution
contains a guarantee of access to court for dismatecerning only the extent of compensation,
which, in the light of Article 6 of the European@®@ntion on Human Rights, is too restricted.

28. In view of the above observation, a recommimaas made to delete paragraph 2 of
Article 2, in accordance with Option Il of Article paragraph 1 under f.

29. The formulation of Article 3, under a. of theaft should make it clear that “unjustly” is
meant to be a qualification of “dispossessed” cayg not of “expropriated” and “confiscated”.

30. Article 3 under b. restricts the scope oflinaft Law to “immovable” property. Article 1 of
the First Protocol to the European Convention ommbiu Rights does not contain such a
restriction of the right to peaceful enjoyment ospessions. And, indeed, movable possessions
such as art objects, jewellery and the like mayvee/ valuable, and may be subject to
confiscation. Movable possessions, therefore, waadem to require the same kind of
protection.

31. Article 5 of the Draft presents two optionsieal with movable property. Both options are
acceptable, but in order to avoid the impressian tthe right to peaceful enjoyment of movable
possessions is of a different character or a |loard, there is a certain preference for option 2.

32. Since in that case the definition of “propentyArticle 3 under b will have to be revised, it
must be stated explicitly in the articles thatduallif any of the provisions do not apply to
movable property.

33. The definition of “expropriated subject” intiste 3, sub. c. is not complete, since it does
not cover “any other unjust form” of nationalisatjoexpropriation or confiscation”, as
mentioned in Article 2, paragraph 1.

34. Article 4 of the Draft excludes several typégxpropriation, confiscation and other forms
of acquisition of property by the State from thelagation of the Law. This again raises the
issue of judicial review. If the Law does not apfaythese takings of property by the State, does
that mean that judicial review is also excludeddomeneral rules of legal protection apply? If
the former were the case, it would conflict witle tiequirement of access to court as laid down
in Article 6 of the European Convention on HumagH®s. This point has to be clarified.

35. The first paragraph of Article 5 of the Dréft Option 2) implies a presumption of State
ownership and contains an enumeration of meansotee private ownership. The inclusion of
the word“etcetera” makes the enumeration open-ended. It is prefetaldeate explicitly that
private ownership may be ascertained by all meaasiged for in Albanian law (see the
Judgment of the European Court of Human Rights obeétember 1994 iriThe Holy
Monasteries v. Greegpara. 58).

36. The exception of restitution referred to irtide 7, paragraph 1 under e (special cultural
and historical property) is not self-evident. WhySitate ownership required in those cases in the
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public interest? The law may provide the necesgaayantees for their preservation and use, for
public accesstceteraas is the practice in many countries, in the fofriegislation concerning
the protection of monuments and other objects i@l heritage. Indeed, the second paragraph
of Article 1 of the First Protocol to the Europe@onvention on Human Rights explicitly
recognises the right of the State to control the afsproperty in accordance with the general
interest.

37. ltis true that the European Court of HumaghRi leaves a broad margin of appreciation to
the domestic authorities as to what “public intBre=quires (see the above-mentioned judgment
in theHoly Monasteriegase, para. 69). On the other hand, Europeanastindommon in most
European States are also of relevance here.

38. In view of Article 181 of the Constitution, i recommended that the exception of
restitution referred to in Article 7, paragraphridar f (Option I) be deleted in accordance with
Option Il. See also paras. 26 b), 27 and 28 ofdpision.

39. The second paragraph of Article 8 of the Disatbased on the principle of protection of
acquired rights of the State or third parties, Whiesults in the obligation of the expropriated
person to pay compensation for the investment oegign him- or herself to the expropriation.
The only condition for entitlement of the third fyato compensation for the investment is that
the investment was made “in conformity with ledisla in force”. It is submitted that not only
should the investment have been made in conformitythe applicable law, but the third party
should also have made the investment in good daitio his or her property right at the relevant
moment. Otherwise, the obligation to pay compeaosair to resign oneself to the expropriation
would amount, for the expropriated person, to atdition of the enjoyment of possessions that
is not proportional. Indeed, why should the bermafjcof the expropriation enjoy better legal
protection than the original owner of the buildsitgg?

40. The second paragraph of Article 11 of the Ds#dtes that the Local Commission on
Restitution and Compensation of Property takessoreed decision. It does not provide for any
criteria on the basis of which the Commission desidvhether to accept the request of the
expropriated person or to opt for another form @hpensation. This makes it difficult for a

court to review the decision of the Commissiongaim general in administrative law cases, the
court should not substitute its own choice of salveptions for that of the administrative body

appealed against. The addition of a provision shbalconsidered requiring the Commission to
honour the request of the expropriated personasilde, or otherwise opt for the form of

compensation that is most comparable to the orpopedl by that person.

41. After all, as a rule, compensation should exprate torestitutio in integrumas closely as
possible in order to be proportionate. (As a goxah®le, see Article 12 of the Draft, which
purports to come as close as possiblestitutio in integrum)

42. It is not clear what “purpose” in the secomdagraph of Article 13 of the Draft means in
relation to the valuation.

43. In the third paragraph of Article 13, in aduitto “expert group” there should be reference
to “any other person appointed by the Commissiowithye of the first paragraph”.
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44. It would be advisable to include in the tlpatagraph of Article 13 of the Draft, or delegate
for subordinate regulation, a procedure for chgilep a member of the Commission or an
expert for conflict of interest, with a referenoeftrticle 16, paragraph 1 under |.

45. It would seem to be more logical to combinéckes 11 and 14 of the Draft, since Article
14 enhances the position of the expropriated pefisedr-visthe compensation.

46. In Article 15, paragraph 2 under e. of thefDthe word “crime” should be further defined
to make clear that a minor offence or a very lggnalty would not disqualify the candidate.

47. Article 15 of the Draft has to clarify if, and what extent, the proposals made by the
President, the parliamentary majority and the ojtipasare binding nominations for Parliament.
If not, the question arises what is the added vafapointment by Parliament. In principle, it
is not in conformity with the status of Parliamémt it to have to take decisions that leave no
choice.

48. A deletion is suggested of the words “if he haen working in public administration” in
Article 15, paragraph 2 under f. of the Draft.ftfi example, a lawyer working in a private law
firm has a disciplinary measure taken against hirhes by the (Chairman of the) Bar for a
serious matter, he or she should be disqualifieda@ndidate as well.

49. In Article 16, paragraph 1 under a of the Dr&ile words “except for the case provided in
Article 19 of this Law” should be clarified. It isnderstood to mean that, in the event that a
Local Commission for Restitution and CompensatioRroperty has not taken a decision within
three or four months, respectively, there is nceapf the Committee but the Committee deals
with the casex officia

50. In Article 16, paragraph 1 sub. c. of the Drtfere should be a reference to Article 17,
paragraph 3. Moreover, for the sake of clarity “imates” should read “appoints” or “approves”
(see Article 17, paragraph 2 and Atrticle 21, papigr2).

51. It is suggested, with respect to Article 1@&ragraph 1 under g of the Draft, that the
Regulation of the Committee for Restitution and @ensation of Property should not be
approved by the Committee itself, but by Parliamenthe Government for the sake of an
additional guarantee of the legal protection ofdkeropriated persons and of third parties.

52. It is recommended that the second paragragér anof Article 16 includes the violation by
a Local Commission of its rules of procedure.

53. It should be clarified how the provisions atiéle 16, paragraph 2 under b. and under c.
relate to each other. It would seem that a caserundutomatically results in a case under b.

54. In relation to Article 17, paragraph 3 undeafd d., the same observation may be made as
was made in relation to Article 15, paragraph 2enred and f.

55. If the wording of Article 2, paragraph 1 ofetibraft is broadened to include other
expropriations, that should be taken into accoonthe wording of Article 18, paragraph 1
under a.
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56. To the words “at the end of the term for afgjea Article 18, paragraph 4 of the Draft
should be added “and if no appeal has been lodged”.

57. Article 20 of the Draft seems to suggest timaappeal to a court lies from a decision of the
State Committee for Restitution and CompensatioAroperty on procedural issues. It is clear,
however, that decisions by the Committee concerttiagurisdiction or competences of a Local
Commission in the sense of Article 16, paragraphddecisions by the Committee concerning
the issue of the documents on which a Local Comamidsas based its decision may lead to a
“determination of a civil right or obligation” inhe sense of Article 6 of the European
Convention of Human Rights. Excluding an appeal ¢ourt would therefore be in conflict with
the right of access to court guaranteed in Articknd also with the last paragraph of Article 41
of the Albanian Constitution.

58. In the first paragraph of Article 21, the wondminates” should be replaced by “appoints”
(see the first paragraph of Article 15).

3. General conclusion

59. As a general conclusion, it may be statedttigaDraft does not raise many objections from
a point of view of constitutionality, the rule odw, and human rights. The main doubts
expressed concern:

» possible limitations of the right of access to ¢tour

» limitations of, or lack of clarity with respect the right of the expropriated person to
have, in principle, his or her choice of compesationoured;

* certain exceptions to the right to restitution adperty taken by the State;

* nomination to and composition of the State bodreated for the implementation of the
Law.

60. Some of these concerns will have to be adellaesany case. Others would no longer apply
if the scope of application of the draft Law wegduced, making it applicable only to takings of
property carried out under the communist regimeafdeast prior to the entry into force of the

European Convention of Human Rights).



