* *
*
* *
* *
* 4 Kk

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 12 June 2006 CDL-AD(2006)019

Opinion 375/2006 Or. Engl.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

OPINION
ON THE DRAFT AMENDMENTS
TO THE CONSTITUTION
OF BOSNIA AND HERZEGOVINA

Sent asa preliminary Opinion
to theauthorities of Bosnia and Her zegovina
on 7 April 2006 and
endorsed by the Commission
at its 67" plenary session
(Venice, 10 June 2006)

on the basis of comments by

Mr J. HELGESEN (Member, Norway)
Mr J. JOWELL (Member, United Kingdom)
Mr G. MALINVERNI (Member, Switzerland)
Mr J.-C. SCHOL SEM (Member, Belgium)
Mr K. TUORI (Member, Finland)



CDL-AD(2006)019 -2-
INTRODUCTION

1. By letter dated 21 March 2006 the Chairman hef Presidency of Bosnia and
Herzegovina, Mr Sulejman Tiki asked the Venice Commission to give an Opinion on
the text of the agreement on the modalities offitst phase of constitutional reform
reached by the leaders of political parties in Bmsmd Herzegovina on 18 March 2006.
Since the constitutional reform has to be adoptgéently in order to make it possible to
take it into account at the parliamentary electiaebeduled for October 2006, he
expressed the wish to receive the Opinion of theid&Commission “shortly”.

2. The said agreement on the first phase of datistal reform is quite comprehensive.
It contains a revision of five main parts of thenGtitution of Bosnia and Herzegovina:

e on Human Rights and Fundamental Freedoms;

* on Responsibilities of and Relations between thstitirtions of Bosnia

and Herzegovina and the Entities;

e on the Parliamentary Assembly;

e on the Presidency;

* on the Council of Ministers.

3. Following its submission to the Venice Comnussithe text of the political
agreement was redrafted in the form of amendmenthea Constitution. On 24 March
2006 the Presidency decided to submit the redraéetto the Parliamentary Assembly
with the exception of the Amendment to Article fitbe Constitution on Human Rights
which was considered as not sufficiently well prepla In accordance with the wishes of
the Presidency, the present Opinion examines thé dimendments as submitted to
Parliament as well as the — not yet finalised- taxhuman rights.

4. In view of the urgency of the issue and in adance with the decision taken by the
Commission at its 66Plenary Session on 17 to 18 March 2006, the ptda@timinary
Opinion was prepared under the responsibility of tleporting members, Messrs.
Helgesen (Norway), Jowell (United Kingdom), Malimnie (Switzerland), Scholsem
(Belgium) and Tuori (Finland) and sent to the auties of Bosnia and Herzegovina on
7 April 2006.

5. Itis recalled that the Venice Commission alseprovided an Opinion on one aspect
of the reform, the election of the Presidency, imrth 2006 (see document CDL-
AD(2006)004.

THE CONSTITUTIONAL REFORM PROCESS |IN BOSNIA AND
HERZEGOVINA

6. The present Constitution of Bosnia and Herzegowas adopted as Annex IV of the
1995 General Framework Agreement for Peace in Boand Herzegovina, the Dayton
Agreement. Its main purpose was to end the bloahflict in the country and not to

establish a functional state.
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7. In March 2005 the Commission adopted, at tqaest of the Parliamentary Assembly
of the Council of Europe, its Opinion on the Coigitbnal Situation in Bosnia and
Herzegovina and the Powers of the High Represgat§dCDL-AD(2005)004). In this
Opinion the Commission concludes that constitutioetorm is indispensable and that it
will have to be carried out in several stages, aithentirely new Constitution based on a
democratic process in Bosnia and Herzegovina (haiter referred to as BiH) as the
final aim. As regards the first stage of constanél reform, the Commission notes:

“102. A central element of the first stage of citnsibnal reform has to be a
transfer of responsibilities from the Entities tdHBoy means of amendments to
the BiH Constitution. This is an indispensable sie@ny progress is to be
achieved in the process of European integratioBibf. This step will be difficult
since, as with other constitutional amendmentsikh, B will have to be based on
consensus among the representatives of the threestiment peoples.
Constitutional reform cannot be imposed. Anotheemednt of the first stage
should be a streamlining of decision-making proceduwithin BiH, especially
with respect to the vital interest veto, and a refoof the provisions on the
composition and election of the Presidency andHbase of Peoples which seem
either now or following the entry into force of Rwool No. 12 on 1 April 2005
incompatible with the ECHR. The reform of the vitdkrest veto at the State
level could best be carried out in parallel withndiar reforms in both Entities.”

In addition, the Commission insists on the urgeatyhe reform of the Constitution of
the Federation of Bosnia and Herzegovina. The ageae on constitutional reform
examined in this Opinion only relates to the Cdosbn of the State.

8. The Opinion of the Venice Commission raisedot df interest in Bosnia and

Herzegovina. With the assistance of a former PpaicDeputy High Representative,
Donald Hays, now at the US Institute for Peacapamof experts appointed by the main
political parties started to meet to discuss ctutstnal reform, taking as the point of
departure the Venice Commission Opinion. The agestsnreached at expert level were
further discussed by the leaders of the main palitparties and finally, on 18 March

2006, the party leaders approved the agreementherfitst phase of constitutional

reform. This agreement was facilitated by the UDa&ssy in Sarajevo and also took into
account a Venice Commission Opinion on three dfierproposals to elect the
Presidency of Bosnia and Herzegovina (CDL-AD(2008)0

AMENDMENT | TO ARTICLE Il OF THE CONSTITUTION ON
RESPONSIBILITIES' OF AND RELATIONS BETWEEN THE INSTITUTIONS
OF BIH AND THE ENTITIES

General comments

9. In its 2005 Opinion the Venice Commission idfeed the transfer of responsibilities
from the Entities to the State level as a necess@in element for the first stage of

! The Dayton Agreement uses the term “responsislifithe translation provided for the Amendmengssus
“competencies”.
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constitutional reform. The very limited powers gethto the State level by the present
constitutional text are in no way comparable to plosvers exercised by other federal
states and they are insufficient to enable Bosnuth lderzegovina to participate in the
process of further European integration.

10. It is therefore particularly welcome that tAisiendment has as its main purpose the
transfer of responsibilities to the State levele Thain elements of the reform are:
» Additions and alterations to the list of resporigibs of BiH;
* The introduction of a new list of responsibilitishared between State and
Entities;
* A general provision giving to the State level rasgbility to take all action
required for European integration.

Comments Article by Article

11. If the purpose of the amendments deserveagssapport, the drafting of several
amendments warrants some critical comment.

Art. 1ll.1 -List of responsibilities

12. Four new items are added to this list:

(a) Sub-section (a) giving to the State level resgulity for defence and security is

welcome. This responsibility was already transféne the State level in the context of
defence reform. Defence and security rightly beldagthe state level and cannot
reasonably be exercised by Entities. This amendnigerefore reflects the current

situation and brings Bosnia and Herzegovina clésersual state practice. The meaning
of the amendment could be made clearer by addmgthrd “external” before security.

(b) The present sub-section (dihternational and Inter-Entity criminal law enfonceent,
including relations with Interpol” becomes sub-section (h) with a different text
“I'mplementation of international and inter-Entity criminal law enfamentregulations,
including relations with Interpol”.This new wording is much narrower and therefore
seems at variance with the overall aim of the ctutginal reform of granting more
powers to the State level. It seems to take away the State level the power to regulate,
leaving to it only the power to implement. Thiscentrary to usual practice in federal
states where often entities implement State law it vice versa. It also risks
undermining the current constitutional basis forstmg State level legislation in the
criminal law field and on the State Investigatiodd&rotection Agency. The Commission
therefore urges to reconsider this rephrasing.

(c) The new sub-section (i) gives to the Statellegponsibility for the State Court and
the BiH Prosecutor’s office. This provides an egiplconstitutional basis for existing
State institutions which seem indeed indispensaidevever, the wording does not at all
define the responsibilities of these institutionsd adoes not really fit into a list of
responsibilities but should be part of an Articfiding state institutions. A new Article
Vl.a immediately following the provisions on the i@&itutional Court would be more
appropriate in this respect. The relationship a$ $ub-section with sub-section 2.(c)
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below which gives to the State level a shared ceemoe on “judiciary” should also be
clarified.

(d) Finally, the proposed sub-section (m) giving tlee State level“remaining
competencies as regulated by lais"difficult to accept. It seems to open the dawrthe
State level to assume by ordinary law respongyitit any matter without amending the
Constitution. This is not acceptable in a fedettakes and in contradiction with Art.
[11.3.(a) giving the residual power to the Entiti@$e intention may be to refer to matters
transferred in accordance with Art. Ill.5 and tespensibilities resulting from other
constitutional provisions. In this case the sultisaccould be replaced byahy other
matter within the responsibility of the institut®of Bosnia and Herzegovina under this
Constitutiori. Otherwise this sub-section will have to be dedet

Art. 111.2 - List of shared competencies

13. This list would be newly introduced into therGtitution. Its heading should be
clarified to read The following competencies are shared between rilgtutions of
Bosnia and Herzegovirend the Entities.”

14. The underlying assumption that some areaddmot entirely be dealt with either at

State or Entity level but divided between both Is\aeems reasonable and justified. Until
now this principle is not at all reflected in thext of the Constitution, although e.g. the
responsibility for electoral issues is indeed dadddetween both levels. In principle, this
addition is therefore welcome. However, in thisecdss necessary to define according to
which criteria the responsibilities are divided. efén are several possibilities. For
example, the State level could be responsible é&wislation and the Entities for

execution. Or the role of the State level coulditeted to define general principles as
framework legislation. Or the subject matter cobtl divided with the State level e.g.
being responsible for some taxes and the Entitesthers. As it stands, the impact of
this list remains unclear.

15. Moreover, it would be desirable to add a sua®y clause, making it clear that State
law prevails with respect to inconsistent EntitywlaThe introduction of shared
competencies will also require the developmentarfsaltation mechanisms between the
State and the Entity level.

16. Finally, sub-section (h) is inappropriate tbe same reasons as sub-section 1.(m)
above and should be deleted.

Art. 111.3 — Responsibilities of the Entities

17. The only amendment to Art. Ill.2 now becomigicle 111.3 provides that special
parallel relationships of Entities with neighbowribtates have to be consistent with
European standards. This seems appropriate althanogpably of limited significance. It
should be noted that the residual competence remath the Entities.
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Art. 11l.6 — Additional Responsibilities

18. The new Art. IlIl.6.(b) makes it clear thatnséers of responsibilities from the
Entities to the State cannot be revoked withoutcihresent of the State and the Entities.
This is a welcome clarification.

19. The new Article IIl.6.(c) is of paramount inrpance. It gives to the State level the
responsibility to negotiate with the European Unemmd to adopt and implement all
measures necessary for the implementation of comenits to the European Union. The
text is broadly drafted and seems to leave no gapsuld enable the country to take full
part in European integration and thereby rectifyradamental shortcoming of the present
Constitution. It is true that this provision doest allow to have a comprehensive picture
of the respective responsibilities of the State #red Entities and that a lack of clarity
may result in difficulties for its implementatiolNevertheless, under present political
circumstances in BiH, this drawback seems a smadlepto pay for the important
progress the provision makes possible.

Summary on competencies

20. The Commission is aware that the present itotishal reform process takes place
under considerable time pressure. The distributbresponsibilities between the State
and the Entities remains a sensitive issue in Bidl ih seems therefore unlikely that all
ambiguities in the proposed text can be resolvadkfyu The Parliamentary Assembly
may therefore wish to adopt the draft Amendmertijesai to the modifications in the lists
of responsibilities proposed above (Art. lll.1.@nd (m) and Art. 11.2.(h)), and revert to
the issue of distribution of competencies afterdleetions in a more systematic way. The
proposed Amendment leads to an overall improvemientthe distribution of
responsibilities between the State and the Entdras$ corresponds to a pressing need.
However, it does not seem based on a systemalectieh on the needs of the country
but on a piecemeal approach. For example, in e dif responsibilities of the State level
several matters usually dealt with in federal statiethe central level are missing such as
civil law, criminal law, labour law or maritime law

21. While this lack of a comprehensive approadicieptable for a first step, it does not
provide a long-term solution. It is in the interast only of the State level but also of the
Entities to have a stable catalogue of competengesviding a basis for long-term
planning and policies. The Commission thereforemamends to undertake, as part of a
second phase of constitutional reform after theteles, a systematic reflection on a
coherent and stable distribution of competenci¢éad®En both levels.

AMENDMENT Il TO ARTICLE IV OF THE CONSTITUTION ON THE
PARLIAMENTARY ASSEMBLY

General comments

22. The main aim of the Amendment is to move frarbhicameralism with two equal

chambers to a new system where the House of Pe@iesinafter referred to as HoP)
would have only limited powers with a focus on Wil national interests veto. The new
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structure of the Article, systematically puttinggethlouse of Representatives (hereinafter
referred to as HoR) first, reflects this aim. Tkéorm would be a step in the direction of

the Venice Commission recommendation to abolishHbE and to streamline decision-

making within the State institutions.

Art. IV.2. on Structure and Election of the Parlemary Assembly

23. Sub-section (b) would increase the number einbers of the HoR from 42 to 87.

The previous number was indeed very low for a mafiparliament of a state of the size
of BiH. The increased responsibilities of the Statel would seem to justify an increase
in the membership of this House. It should alsmbed that the amendment introduces
three set-aside seats for Others.

24. Sub-section (d) would increase the number embers of the HoP from 15 to 21.
The justification of the increase in the membersifithis House is less apparent since its
powers are greatly reduced. Nevertheless, this issaie entirely within the discretion of
the national authorities. If they feel that thisrgase is required to ensure that the House
adequately represents the political spectrum dtiigig seems justifiable.

25. More problematic is the circumstance that mensitip in this House remains limited
under sub-section (d) to people belonging to onthefthree constituent peoples. In its
Opinion the Venice Commission noted that the previcomposition of this House along
similar lines seemed to contradict Art. 14 of tHéHR in conjunction with Article 3 of
the First Protocol to the ECHR.

26. Following the reform the House of Peoples \dobwever no longer be a full
legislative chamber but a body dealing mainly wthie vital national interests veto. It
seems therefore questionable whether Article $efRirst Protocol and thereby Article
14 of the ECHR would still be applicable. The peshl of the compatibility of this
provision with Protocol Nr. 12 to the ECHR remailmswever. In the absence of any
case-law on this Protocol, it can be interpretely @nth prudence. Paragraph 18 of the
Explanatory Report to the Protocol reads as follows

“18. The notion of discrimination has been intefa@ consistently by the
European Court of Human Rights in its case-law eoning Article 14 of the
Convention. In particular, this case-law has mateacthat not every distinction
or difference of treatment amounts to discriminatids the Court has stated, for
example, in the judgment in the case of Abdul&zbales and Balkandali v. the
United Kingdom: "a difference of treatment is disunatory if it ‘has no
objective and reasonable justification’, that isjtidoes not pursue a ‘legitimate
aim’ or if there is not a ‘reasonable relationship proportionality between the
means employed and the aim sought to be realiggdigment of 28 May 1985,
Series A, No. 94, paragraph 72). ...."

27. In the present case the legitimate aim coaldd®n in the main role of the House as a
body in which the vital national interests vet@iercised. The BiH Constitution reserves
the right to exercise this veto to the three comstit peoples and does not give it to the
Others. From that perspective it would not seenuired to include “Others” in the
composition of this House. The other responsibgitof the House, to participate in the
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election of the Presidency and to approve congiitat amendments- though not beyond
criticism-, do not lead to a different result. Th&hyow that the function of the HoP is to
be a corrective mechanism, ensuring that the agdic of the democratic principle
reflected in the composition of the HOR does natudb the balance among the three
constituent peoples. The need for such a mechaseems still to be felt in BiH. In that
case it seems possible to regard this need asitami@ig aim justifying an unequal
treatment of Others in respect to representatigharHoP.

Article 1IV.3 on Term and Eligibility of Members

28. According to sub-section (c) members of thdidaentary Assembly may not hold
any other elected public office or position in actamce with the Law on the Conflict of
Interests. This text seems to constitutionalise lthew on the Conflict of Interests. It
would be preferable to either regulate the incoibpdites directly in the Constitution or
to put that the scope of the incompatibility io®regulated by law.

Article IV.5 on President and Vice Presidents oé tHouses of the Parliamentary
Assembly

29. It is the understanding of the Venice Commisghat the second sentence of sub-
section (a) as well as sub-section (f) may in nseche construed as prohibiting the
election of a person belonging to the Others to @nthese position. This would be an

inadmissible discrimination. The Venice Commissionderstands these, and other
similar provisions thereafter, as only precludihg telection of two persons from the

same constituent people to two such positions,doasehe legitimate aim of avoiding a

dominant position of a constituent people.

30. With respect to sub-section (f) a mechanisth lvaive to be found to resolve cases
when two or more persons belonging to the sametitomst people are actually elected
to these positions. The elections to the offic@ie Minister are the latest to take place
and members of all groups should be able to beidates for this most powerful position

in the state. It could be provided that the Pragidé a House has to resign if a person
belonging to the same group is elected Prime Meniahd that nobody from the same
group as the President of the HoR can be candidatbe HoP.

Article 1V.6 on sessions of the Houses of the Rarkntary Assembly and session of the
Parliamentary Assembly

31. Under the new constitutional arrangementsetss likely that there will more often
be a need for an extraordinary session of the H@R bf the HoP. It would therefore
seem preferable to provide in sub-section (c) fdra@rdinary sessions of each House
and not of the Parliamentary Assembly as a whole.

Article IV. 7 on competencies of the House of Reprdatives

32. The list of responsibilities of the HOR seenwmmprehensive and appropriate.
However, the double reference to international gattions in sub-sections (b).iii. and
(b).iv. seems redundant.
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Article IV.8 on competencies of the House of Pesple

33. Sub-section (b) would give to the HoOP the ){esponsibility to adopt constitutional

amendments. Since constitutional amendments afs@aan the list of matters subject to
the vital national interest veto, the HoP would dvav double role in this respect. One
could therefore consider deleting this respongybili

Article IV.9 on leqislative procedure

34. In sub-section (@) it is unclear how a mendiehe HoP could introduce legislation
in the HOR. This power should be reserved to thi1l@ad members of the HoR.

35. To avoid a contradiction with Art. X, the vagi provision in sub-section (d) should
be qualified“Unless otherwise provided for by this Constitutioh This provision, as
well as sub-section (b) and (c) go beyond legistatirocedure and should be moved to
section 4.

36. Sub-section (e) providing for a veto by twodh of the members of the HOR from
one Entity was retained from the present consbihai text. Its continued existence
should therefore not be a motive for opposing atutginal reform. Moreover, from the
international perspective this veto based on thedn& have minimum support
throughout the territory is less problematic thhe vital national interest veto. Having
regard to the proposed wording on the vital natiomarest veto, this Entity veto seems
largely redundant since in such cases a vital natimterest veto would be likely to
occur in the HoP anyway. The abrogation of this/@ion could therefore be considered.
If it were politically impossible to abrogate itit,would be logical to limit it to cases
where specific Entity interests are concerned.drtiqular this veto could be limited to
the area of responsibilities shared between Statd hnd Entities. For the reasons stated
above, this provision does however not seem td beagor practical importance.

37. Sub-section (f) provides for decisions in @ to be taken by simple majority, sub-
section 10.(e) below requires a majority of delegafrticle V.2.(e) a “majority vote” of
the caucus.

38. It should be noted that sub-sections (h) §ngi\e to one caucus of the HoP and not
to the House as such the power to amend laws. ISeehe remark on Art. 1V.10.(e)
below.

Article 1V.10 on the vital national interests veto

39. The new sub-section (a) seems to enhancetdhes of the vital national interests
veto into a kind of natural inalienable human rightis is entirely inconsistent with the
aim of reducing the scope of this veto which shdoédconsidered as an exceptional
institutional arrangement justified by the contidutack of trust among the three
constituent peoples and not as a natural right provision should be scrapped.

40. Sub-section (c) lacks normative content aresdmt add anything to sub-section (b).
It could be deleted as redundant.
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41. The Venice Commission recommended in its M&005 Opinion to define the
scope of application of the vital national inteseseto clearly and narrowly to avoid
excessive blocking of decision-making. It also ¢deased the definition of vital national
interests in the Entity Constitutions as too bro&db-section (d) now introduces a
definition of vital national interests, based ore tpresent definition in the Entity
Constitutions. Some of the items on this list sabfiicult to interpret. As in the Entity
Constitutions the purpose of defining vital intéselsy providing a list of subject matters
regarded as falling under this notion is undermibgd blanket provision in subsection
Xil., giving to a two-thirds majority of any cauctise right to declare anything a vital
national interest. If it is politically not posséto delete sub-section xii, which opens the
door to the arbitrary invocation of vital nationaterests, it may be preferable not to
define vital national interests at all but to ledvis definition to the Constitutional Court

42. Under the procedure as drafted in sub-se¢apnthere seems to be no role for the
HoP as such and no discussion within this Houss;, within the caucuses. The HoP
therefore has scant existence as a chamber afvits The reference to‘@revious iteni

in (e).i. is unclear.

AMENDMENT Il AMENDING ARTICLE V OF THE CONSTITUTION ON
THE PRESIDENCY

General Comments on Amendmentsl|il and 1V

43. The main aim of the Amendments is to strengthe powers of the Council of

Ministers and increase its efficiency and redueertite of the Presidency. This is entirely
in line with the Opinion of the Venice Commissidn.addition, the Commission would

have preferred having a single President instead obllective Presidency. This does
however not seem politically possible at the momBletvertheless Amendment Ill takes
a first step in this direction.

Comments article by article

Article V. Opening section

44. While maintaining the existence of a colleetRresidency of three members, this
provision reflects a positive development by dgtiishing one President and two Vice-
Presidents. It should be noted that the subsemesmions give far more powers to the
President than to the Presidency. It would theeefoe more consistent to start this
section by statingBiH has a President and two Vice-Presidents forgniogether the
Presidency. The President of BiH is at the same tine President of the Presidency of
BiH” With respect to the last sentence of the sectitve, Venice Commission
understands it as not excluding the possibilityetect Others to the Presidency (see
paragraph 29 above). This applies also to Artici2.(d) below.

Article V.1

45. The obligation to work co-operatively with ethinstitutions should not concern the
President alone but President and Presidency.
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Article V.2 on election and the term of office

46. The Venice Commission adopted an Opinion entlihee alternative proposals for
electing the Presidency at its last session (CDL8D6)004). It would serve no purpose
to re-open this discussion at the present momere. absence of a dead-lock breaking
mechanism if the HoR refuses to confirm the proposthe HoP is however a concern.

Article V.4 on duties and powers of the President

47. The emphasis on the powers of the Presidenp@osed to the Presidency) is
welcome.

48. In sub-section (a).iii. it would be more indiwith the responsibility of the Council
of Ministers to conduct foreign policy to ptghall, upon the proposal of the Council of
Ministers, appoint and dismiss ambassadors and envoys, irdaonoe with State law.”

49. The wording of sub-section (a).ix. seems radileg and should be harmonised with
Art.V.4.2.(a). Sub-section xi. seems problematicsiit would enable the Parliamentary
Assembly to give new duties to the President.

50. The wording of sub-section (b).i should beieexed. “Regulating” defence is not
very clear but would seem of normative character raot appropriate for the Presidency.
A better wording could be, inspired by the Law omf&hce“Exercising supreme
command and control of the armed forces in accocdanith the law and perform other
duties in the area of defence as provided for by la

51. Sub-section (b).ii would seem to contradidt Ail.1.(a) on the selection of judges of
the Constitutional Court which is not a provisionbe amended. It can only be reconciled
with this provision if this prerogative remains rital and the Presidency is bound to
appoint the persons selected in accordance with\Aurt.(a). With this clarification, this
competence seems welcome by involving the Statd Ievan appointment procedure for
important state positions hitherto reserved to Enéties and an international body. If,
however, the intention were to also amend Art. WVthis respect, it seems questionable
whether the choice of constitutional judges shdaddeft entirely to the Presidency.

52. In section (c) the terminology law/ legislatishould be harmonised.

53. The requirement in sub-section (c).ii. thae tParliamentary Assembly as a
collegiate body with two Houses should provide @tem reply seems cumbersome. A
more meaningful procedure would be:
* The President sends the text with his explanatewk o the HOR;
* The HoR re-examines the text and votes again (therity of the members as
opposed to the majority of those present coulcelgeired for such a vote);
» If the HOR adopts a different text, this text imts® the HoP, otherwise directly
back to the President;
* The President then has to sign the text.
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Article V.5 on disability of the President/ Viced3idents in performing duties

54. Provisions should be added
* On the death of a member of the Presidency;

* On temporary incapacity of a Vice-President (regglibecause of sub-section
4.(b).

Article V.6 on impeachment of the President/ Vicedident

55. Sub-section (b) provides for an impeachmerd &resident or Vice-President also
for “incompetence”. This mixes in an inappropriat@y legal and political responsibility.
The purpose of impeachment procedures is to prosid®lution when a President
commits serious violations of the law. It should apply in cases when parliamentarians
consider the President incompetent.

56. In sub-section (c) the usual terminology (How$ Representatives, not House of
Representatives of the Parliamentary Assembly &f) Bhould be used. Moreover, it is
difficult to envisage that the House as such inice$ this motion. One third of its
members would be more appropriate.

57. The requirement of approval by the majoritytled members of the people from
which the member of the Presidency comes seembytatappropriate. First of all, it
would seem based on the assumption that each meshitee Presidency has to come
from a constituent people. Secondly, it introduiceés the HOR as the body representing
all citizens of BiH an inappropriate ethnic divisiapparent nowhere else in the
Constitution.

58. If it is considered necessary to protect memb&f the Presidency against
impeachment by a parliamentary majority composedneimbers from other ethnic

groups, it would be less objectionable and morknig with the overall approach chosen
for the constitutional reform to require for thepeachment the consent of the majority of
the caucus in the HoP having nominated this menthdn-section (a) would have to be
amended accordingly.

Article V.8 on succession

59. It should be clarified that the caucus inldwd® having nominated the member of the
Presidency has the right to nominate the successor.

Article V.9 on criminal liability of the PresideMice-Presidents

60. Sub-section (a) exempts the President and-Riiesidents from criminal liability for
official acts. This exemption should be extendedital liability by either deleting the
word “criminal” or adding the wordcivil” .
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AMENDMENT IV TO ARTICLE V.4 OF THE CONSTITUTION ON THE
COUNCIL OF MINISTERS

Article V.4bis.Opening section

61. The aim of the reform is clearly reflectedtie first section providing thatThe
Council of Ministers is the institution of execatiguthority for the State of Bosnia and
Herzegovina.” It is clearly stated that the Council of Ministéhereinafter referred to as
CoM) is accountable and responsible to the Paridiang Assembly (and not to the
Presidency). This is welcome although it would beEercorrect to speak of responsibility
to the HoR since there is no link (and should béimg with the HoP. The President of
the CoM is now also called Prime Minister.

Article V.4bis.1 on election and mandate

62. Sub-section (a) provides for the electionh&f CoM at the beginning of each new
term of parliament. There should however also Ipecaision on the election of a new
CoM following a vote of no confidence or the resiian of the CoM.

63. The Venice Commission understands sub-se(joas not excluding the election of
a person belonging to the Others (cf. paragrapake®e).

Article V.4bhis.2 on election of the President of tiouncil of Ministers

64. In this section it should be clarified whetkiggre are not some decisions requiring a
majority of the members of the HoR. The generad ial Art. 1V.9.(d) is the majority of
those present and voting. It could be consideredetpire the majority of the full
membership of the HoR in the first two ballots. Bgstematic reasons, a reference to the
dissolution of the Parliamentary Assembly by thesitent if the third ballot fails (cf.
Art. IV.11.(d)) should be made.

Article V.4bis.3 on election of Ministers

65. Sub-section (b) seems superfluous, raiseslggnsband should be deleted. It is
obvious that the list of Ministers of any coalitignpvernment is agreed in talks with the
political parties forming the coalition becausearthise the slate of ministers will not be
approved by parliament. This should however bettethe political process and not be
the subject of a constitutional rule. Otherwise frecess gets excessively rigid and
unnecessary issues (who decides who is a quatiindidate?) arise.

66. In sub-section (c) it could be considered Wwhetto require the majority of the
members for the first ballot.

Article V.4bis.4 on term of office

67. There is no rule concerning the term of offi€endividual ministers (as opposed to
the CoM as a whole).
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68. The vote of no confidence in the Council ofnidiers and the resignation of the
Prime Minister entailing the resignation of theientCoM should be regulated in the
Constitution. These are matters which should ndeth¢o the law.

Article V.4bhis.5 on competencies and Article V.46ion powers and duties of the
President of the Council of Ministers/the Prime Miar and Ministers

69. The list of powers of the CoM in Art. V.4bigéflects the new role of the CoM as
the main executive organ of BiH. In sub-section gcjeference to the powers of the
Presidency in defence matters should be addedadid aentradictions. Art. VIII.1 of the
Constitution has to be harmonised with sub-sed&i¢y).

70. There are a number of references to normatideother acts:
» Sub-section 5.h refers to decrees and regulatibtieedCouncil of Ministers;
* Sub-section 6.1.(d) enables the Prime Ministerugpsend decrees and regulations
issued by Ministers;
e Sub-section 6.2.(b).1 refers to “laws, regulatiand acts of the CoM;
* Sub-section 6.2.(b).4 refers to regulations ofurthial Ministers.

71. First of all, the reference to “laws” of thel@ should be an obvious mistake. Laws
can only be adopted by the Parliamentary Assen@tlyerwise it is not clear whether the

system established is clear and coherent. It wbelddvisable to define different notions
such as “decrees”, “regulations” or “acts” in therGtitution although this may be left to

the next stage of constitutional reform. In orderehsure the coherence of the CoM, it
could be envisaged to require for all normativesdtte signature of the competent
minister and the countersignature of the Prime Meni

Article V.4bis.7 on additional provisions

72. It seems appropriate to leave the list of bties and the decision-making within the
CoM to the law. In particular, the Commission sgiynwelcomes the fact that in this
way it has been possible, contrary to some eattigts, to avoid the introduction into the
text of the Constitution of ethnic rules on the gamsition of and decision-making in the
CoM.

73. Other issues are however too crucial for ghations between the State organs to be
left to ordinary legislation. This concerns in peutar the conditions under which a vote
of no confidence may be exercised within the HoRalso the resignation and recall of
the CoM. There is also a need to amend Article @tlthe Constitution and include e.g.
rules on the audit of expenditure. This latter éssuay however also be tackled in the
second phase of constitutional reform.

Summary on Amendments|| to IV on the State organs

74. Taken together, the amendments on the Stgen®rconstitute an important step
forward. Decision-making becomes far more effigiaithough the Commission would
urge to reconsider some parts of the vital nationt@rests veto, and provisions which
directly discriminate are removed. BiH would becom@arliamentary democracy, the
form of government most appropriate in a compleXtirethnic state.
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DRAFT AMENDMENT TO ARTICLE Il OF THE CONSTITUTION ON HUMAN
RIGHTSAND FUNDAMENTAL FREEDOMS

General comments

75. The political agreement originally submitteal the Venice Commission also
contained a new Atrticle Il of the Constitution omrHan Rights. This text was however
not forwarded by the Presidency to the Parliamgmasembly since there were doubts
whether the draft was indeed a sound basis fortitotisnal reform in this area. The BiH

authorities nevertheless expressed the wish toiveeceomments from the Venice

Commission also on this draft Amendment in ordebéoable to prepare an improved
version.

76. From the legal point of view, there seems rednto revise this Article of the
Constitution in an urgent procedure before the mgerieral elections. Art. 1.2 of the
Constitution provides for the direct applicationtbeé European Convention of Human
Rights and its Protocols and grants to it priooter all other law. Article 11.4 of the
Constitution contains strong language on non-disation and secures to all persons
the enjoyment of the rights provided for in 15 migional agreements. In principle, this
seems sufficient to ensure a high level of humghtsi protection in the country.

77. 1t is however understandable that the peopl8asnia wish to have their own
catalogue of human rights which would reflect assrsus within the country on human
rights protection. The pure enumeration of riglgset forth in Article 11.3 does not seem
satisfactory in this respect. Moreover, the Humagh& Commission provided for in Art.
[I.1 of the Constitution and Annex VI to the Dayt&greement no longer exists. It is
therefore indeed desirable to review the role ef @onstitutional Court in this respect.
This would however involve more a review of Artialéthan of Article II.

78. If the wish to revise the present Article plpgars therefore legitimate, the revision
should not lead to difficulties and discrepancieghwespect to the international
commitments of the country. Only a result of highality would justify a revision. The
result achieved hitherto however does not seemigoimg. The approach chosen raises a
number of problems.

79. The drafters have opted to include in the Gt®n three comprehensive lists of

rights. As a consequence the individual rightsdnedted in general terms and restrictions
and limitations do not appear in these lists. T$gués to be resolved when drafting a
catalogue of human rights are however primarily ékact scope of these rights and the
extent to which such rights can be restricted. Aseaample, Articles 5 and 6 of the

European Convention on Human Rights are drafteld griéat care defining the scope of
the rights guaranteed and possible restrictionsh SQuticles can be applied by the courts
far more easily.

80. The permissible limitations appear in drafttide 1.6 and this provision is
applicable to all rights guaranteed. It can thenefanly establish very general principles
and not differentiate between different rights. \Whhowever, the right to assembly can
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be limited, this is not the case for the right ife lor the right not to be tortured. The
problem is exacerbated by the fact that the catearf rights is particularly broad and
includes a large number of economic, cultural aadias rights. Limitations to such
rights, which depend to a large extent on actipthie authorities and the availability of
resources, can however not be drafted in the saayeas restrictions of fundamental
freedoms. Moreover, the issue of possible derogati® not addressed at all.

81. There are three lists of rights guaranteeaddmmental rights, civil and political rights
and economic, social and cultural rights. Fundaaleights can however not be regarded
as a separate category distinct from e.g. civil potitical rights. The distribution of
rights among these lists is also not always conngce.g. the right to a healthy
environment should appear as a social and notf@sdamental right and the freedom of
religion should not be regarded as a social right.

82. The effectiveness of human rights protectiepethds on the remedies available. A
very broad and ambitious but vague catalogue titsiguch as foreseen in the draft gives
the impression of programmatic language not reddigtined to be applied by courts to
concrete cases. The Venice Commission has alreésebsed in other cases the need for a
precise drafting of human rights provisidni the draft the courts receive insufficient
guidance on which to base their decisions and tiwky not being able to fulfil the
expectations raised by the broad language of thetitotion. Or, on the other hand, if
courts were to take seriously e.g. their task abtquoting the right to a healthy
environment, they could encroach on the prerogsitdiehe legislature and the executive.
In this respect the authorities could consideroihicing into the Constitution an article
on the objectives of the State, which would havehas primary function to provide
guidance to the legislature. The provision thatrBa$s a social State would fit into such
an article, possibly as a new section followingidet 1.2, and the right to a healthy
environment could be replaced by a sentence thaniBoand Herzegovina aims at
protecting the environment for the benefit of thegent and future generations.

83. The Commission would therefore urge the aitihsrof Bosnia and Herzegovina to
reconsider the approach chosen and prepare aelgmlifferent text.

Comments article by article
84. Since the Commission is not convinced thatdiedt is a good basis for further
consideration, it has limited its comments on ifdlnal sections of this Article to some

particularly important issues.

Draft Article 1I.1. on general provisions

85. In sub-section (a) the application of the gipte of equality is limited to citizens. It
should be extended to all individuals as is thes aassub-section (c) for the related
principle of non-discrimination. The reference imbssection (b) to the protection of
ethnic and collective rights in accordance witteinational and European standards is
problematic. The term “ethnic rights” is not usedernationally and the scope of the
protection of collective rights is disputable. Manghts which may be considered

% See e.g. the Opinion on the draft Constitutiot/kfaine (CDL-Inf(1996)006).
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collective can also be understood as individuditado be exercised collectively (e.g. the
right to education in the mother tongue cannotlaened by a single individual but only

by a certain number). There seems no need to unteo@ distinction among various
categories of rights.

Draft Article 11.3.(b) on civil and political riglst and freedoms

86. A large number of the rights enumerated hareetio be secured to all individuals
and not only to citizens, including in particuldlr rghts related to due process and fair
trial.

Draft Article 11.4 on rights of national minorities

87. It might be appropriate to provide a defimtiof national minority in the text. The

principle should be inserted that special measorag be taken in favour of persons or
groups of persons who are in an unequal positicordier to enable them to fully enjoy
human rights under equal terms.

Draft Article 1.5 on interpretation of rights afickcedoms

88. It should be stated explicitly that the cam&-bf European and international human
rights protection mechanisms should be taken intooant when interpreting the
respective rights.

89. Sub-section (c) seems redundant having ragakdicle X.2 of the Constitution.

Draft Article 11.6 on limitations to human rightsid basic freedoms guaranteed by the
Constitution

90. A better wording would béRestrictions on the rights and freedoms providedin
this Constitution may be established only by law,the public interest or for the
protection of the rights of others. Any restrictishall be proportionate to the situation
that has dictated it.”

Draft Article 1.7 on the Ombudsman

91. The principles of independence, impartialityl ammovability of the Ombudsman
during his or her term should be included.

Draft Article 1.8 on submission of complaints tioet Constitutional Court that relate to
protection of individual and collective rights

92. It would be more logical to review Article \df the Constitution instead of including
provisions on constitutional court procedure iniéle Il. At present the Constitutional
Court has appellate jurisdiction on constitutiorssues under Article V1.3.(b). If one
introduces a direct constitutional complaint pragedas foreseen, the continued need for
this procedure might be questioned.
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93. The present drafting of this draft Article apps unrealistic and risks flooding the
Constitutional Court with a large number of complsj thereby threatening the
efficiency and credibility of this body.

a) Other constitutions providing for individual &@ss to the Constitutional Court require
the exhaustion of ordinary remedies before the be brought before the
Constitutional Court. Without such a filter, the r@titutional Court risks being flooded
with applications. This risk is exacerbated by thery broad catalogue of rights
guaranteed in the draft and the fact that accepsoidded already in case of immediate
danger of violation.

b) The 60 days deadline for a decision by the Ceegins unrealistic.

c) The rules on standing in sub-section (c) alsms®o generous and increase the risk of
overburdening the Court. Legal persons and assmegashould have the right to appeal
to the Court if their own rights are violated buitron behalf of the rights of their
members.

Summary on the draft Amendment on human rights

94. With respect to the proposed revision of Aetitt of the Constitution on Human
Rights, the Commission notes that there is no urgeed to revise this Article. It would
certainly be desirable to base human rights pnateetithin BiH on rights defined within
the country and not on international texts. To #&l a broad discussion should take
place within the country involving civil societyh& procedure chosen for preparing the
present amendments, which was required due torgenuneed to revise the Constitution
before the elections, does not appear appropnétas respect.

95. Moreover the text resulting from this processich was primarily focused on
institutional issues, is not of sufficient quality be adopted. While some elements such
as the social state clause may be moved to othts pathe Constitution, the text as a
whole should be reviewed on the basis of a diffeegaproach, not simply enumerating
rights but defining their scope and possible restms. An overburdening of the
Constitutional Court has also to be avoided.

96. A complete redrafting of the text with the ahxement of civil society is impossible
in a few weeks. The Commission therefore recommeadgostpone the revision of
Article 1l of the Constitution to a second phaseonstitutional reform, taking place after
the elections.

CONCLUSIONS

97. The Venice Commission is pleased that the rpalitical parties in BiH have been
able to agree, sooner than expected after the iadogttits Opinion on the constitutional
situation in BiH and the powers of the High Repn¢éattve (CDL-AD(2005)004), on a
constitutional reform package. Adoption of this lgage before the forthcoming elections
is crucial since the reform removes the electoravigions directly discriminating against
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a large number of citizens of BiH which would hawedermined the legitimacy of the
vote.

98. Moreover, the reform addresses the issuedifieéeinas priorities for reform by the
Venice Commission. It grants additional powers he State level, a step which is
indispensable if BiH wishes to take part in Europ&aegration and which brings the
country closer to the situation in other federatSt The reform increases the efficiency
of the State institutions by strengthening the @duaf Ministers and the House of
Representatives and reducing the role of the doleed’residency and the House of
Peoples. Some of the amendments proposed shouédlizdted and not all proposals for
reform go as far as the Venice Commission may hegaed. In its earlier Opinion it
already noted that constitutional reform would héwéoe a long-term process and that
not everything could be done immediately sincedherstill a lack of trust among the
ethnic groups. It will therefore be necessary tthofo up this first step and carry out
further reforms in the future. One part origindibyeseen as part of the reform, the new
human rights text, is in any case not ripe for adopand should be postponed to the next
phase of reform after the elections.

99. Having made these qualifications, the impa#aof the reform, both with respect to
its practical consequences and as a signal fromt@#Europe that the country is resolved
to take the steps required for European integratannot be overestimated. Politics in
any democracy is based on compromise and progragsometimes seem slow. This is
all the more true in a multi-ethnic country haviggne through a tragic conflict. It is
therefore to the credit of the party leaders in Bildt they have been able to achieve a
compromise on constitutional reform which includiicult compromises for all sides.
Adoption of this compromise by the Parliamentarysémbly would show an increased
capacity of BiH to take its fate in its own han@lee opportunity to strengthen the powers
of the State level, to streamline decision-makimgl & show to Europe that BiH is
capable of overcoming old divisions in the inter@sEuropean integration should not be
missed.



