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GUIDELINES
adopted by the Venice Commission
at its* Plenary Meeting

The Venice Commission

Being engaged in the promotion of fundamental las of democracy, of the rule of law and
the protection of human rights, and in the contéxtnproving democratic security for all;

Taking into account the essential role of politjgaities within a democracy;

Considering that the European Convention for tlmeeetion of Human Rights and Fundamental

Freedoms protects as fundamental rights in Arfidlethe freedom of assembly and association,
and in Article 10, the freedom of expression aral the right to associate in political parties is

protected as part of the general freedom of asgeamiol association;

Considering the case law of the European Courtwh&h Rights requiring that interference
with the exercise of rights and freedoms enshringttticles 10 and 11 of the Convention must
be assessed by the yardstick of what is ‘necessargemocratic society’;

Considering that the European Convention on Humight&® and Fundamental Freedoms in
Article 14 prohibits discrimination;

Taking into account that the European Convention Hman Rights and Fundamental
Freedoms in Article 16 permits certain restrictiongolitical activities of aliens;

Taking into account the European Convention orPisicipation of Foreigners in Public Life
at Local Level;

Recognising the need to further promote standardise field of legislation on political parties
on the basis of the values of European legal Igerita

Has adopted the following guidelines:

A. For the purpose of these guidelines, a polifi@aty is an association of persons, one
of the aims of which is to participate in the maragnt of public affairs by the
presentation of candidates to free and democratiti@ns.

B. Registration as a necessary step for recognitiGan association as a political party,
for a party’s participation in general electiondar public financing of a party does not
per se amount to a violation of rights protected undetiods 11 and 10 of the European
Convention on Human Rights. Any requirements iati@h to registration, however,

must be such as are ‘necessary in a democratietgoand proportionate to the object
sought to be achieved by the measures in question.

C. Any activity requirements for political partiess a prerequisite for maintaining status
as a political party and their control and supé&mwishave to be assessed by the same
yardstick of what is ‘necessary in a democratigetpc
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D. General exclusion of foreign citizens and sés®lpersons from membership in
political parties is not justified. Foreign citizeland stateless persons should to some
extent be permitted to participate in the politidal of their country of residence. At the
very least, the country of residence should makelneeship in political parties possible

for these persons.
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EXPLANATORY REPORT

GENERAL REMARKS

1. The Venice Commission has dealt with different atpef laws on political parties in a
number of guidelines, reports, opinions and commeBetween 1997 and 1999 —
originally at the request of the Secretary Genefahe Council of Europe — the Venice
Commission conducted a study on the prohibitiopaitical parties. The final result of
this study, Guidelines on the Prohibition of Pohlli Parties and Analogous Measures,
together with an explanatory report, were adoptetha 41st plenary meeting of the
Commission (Venice, 10-11 December 1998phd forwarded to the Parliamentary
Assembly and the Secretary General of the Coufidduoope. Another study, conducted
in 1999 and 2000, analysed the financing of pdlitisarties, and resulted in a report
adopted by the Commission at its 44th plenary mggWenice, 13-14 October 2000) as
well as guidelines adopted at the 46th plenary imgeé¥/enice, 9—10 March 2003)A
third study — on good practice in electoral matterghich touched upon some aspects of
the law on political parties, was conducted in oese to a resolution of the Standing
Committee of the Parliamentary Assembly; and resulh a set of guidelines and an
explanatory report, which under the title of CodeGmod Practice in Electoral Matters
were adopted by the Commission at its 51st and BBthry meetings (Venice, 5-6 July
and 18-19 October 2002)In matters which the Venice Commission took nofe
endorsed or adopted opinions, four may be mentibeeel as examples, namely on:

- the law on political parties in Armenia,

- legislation on political parties in Ukrainie,

- the law on political parties and socio-politicajanisations of the Republic of Moldva
and

- adraft law on prohibition of extremist organisagand unions in Georgfa.

2. Finally, in 2003 the Sub-Commission on Democratstitutions conducted a study on the
establishment, organisation and activities of [@alit parties. For this purpose a
guestionnaire to the member states was adoptetiebpiib-Commission on Democratic

! CDL-INF (2000) 1.

2 CDL-INF (2001) 8.

3 CDL-AD (2002) 23.

4 Cf. CDL (2001) 30, 43 and 45, CDL (2002) 88,28l 90.
> Cf. CDL-AD (2002) 17.

® Cf. CDL-AD (2002) 28.

” CDL-AD (2003) 11rev.
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Institutions (Venice, 13 March 20§3)The replies to this questionnaire were compikett
a report summarising the replies was adopted byémice Commission on*

3. The aim of guidelines adopted earlier by the Veflommissioft was to establish common
principles for all member States of the CounciEofrope and other countries sharing the
values, which are established and reflected ifctirepean Convention for the Protection of
Human Rights and Fundamental Freedoms — this Ctiomwdoeing not only an instrument
of international law, but also “a constitutionastrument of European public ord&ras the
European Court of Human Rights has observed. Torexebn the legal level of the Council
of Europe the point of departure for systematicuiisions and comments on general issues
of the law of political parties must be the geneudgs, principles and standards, which are
based on this Convention in general, and its Asicll on freedom of assembly and
association and 10 on freedom of expression incpéat. Even other provisions — e.g.
Article 14 on prohibition of discrimination togetheith Protocol no. 12 as well as Article
16 on restrictions on political activity of aliensgether with the Convention on the
Participation of Foreigners in Public Life at Lot@ivef* — have to be taken into account.

4. Article 11 of the European Convention on Human Rigirotects the right to associate in
political parties as part of the general freedorassembly and association:

“1. Everyone has the right to freedom of peacesslenbly and to freedom of association
with others, including the right to form and torjdirade unions for the protection of his
interests.

2. No restrictions shall be placed on the exerofséhese rights other than such as are
prescribed by law and are necessary in a demoatiety in the interests of national

security or public safety, for the prevention ofalider or crime, for the protection of

health or morals or for the protection of the rgyland freedoms of others. This article
shall not prevent the imposition of lawful restiocts on the exercise of these rights by
members of the armed forces, of the police or efatiministration of the State.”

5. The right of freedom of association in the conte#xhe Convention is in the case law of the
European Court of Human Rights usually interprétggther with Article 10 on freedom of
expression. Article 10 of the Convention provides:

8 CDL-DEM (2003) 1rev.

° CDL-DEM (2003) 2rev.

10 CDL-DEM *.

1 Cf. CDL-INF (2000) 1, Explanatory report.

2 European Court of Human Rights, Case of LoizidoTurkey (Preliminary Objections), Application .no
15318/89, Judgment 23 March 1995, para 75.

13 ETS no. 177.

4 ETS no. 144.
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“1. Everyone has the right to freedom of expressidns right shall include freedom to hold

opinions and to receive and impart information @&hehs without interference by public

authority and regardless of frontiers. This art&lh@ll not prevent States from requiring the
licensing of broadcasting, television or cinemaemgnises.

2. The exercise of these freedoms, since it cawittsit duties and responsibilities, may be
subject to such formalities, conditions, restricti®r penalties as are prescribed by law and
are necessary in a democratic society, in thedasteiof national security, territorial integrity
or public safety, for the prevention of disordecome, for the protection of health or morals,
for the protection of the reputation or rights dhers, for preventing the disclosure of
information received in confidence, or for maintaghthe authority and impatrtiality of the
judiciary.”

6. And in its case law the European Court of HumarhRi@as ruled

“... that protection of opinions and the freedom t@ress them within the meaning of
Article 10 of the Convention is one of the objeesivof the freedoms of assembly and
association as enshrined in Article 11. That apmiethe more in relation to political parties
in view of their essential role in ensuring plusali and the proper functioning of
democracy.*®

7. To this the Court has added that it

“considers that there can be no democracy withdutalsm. It is for that reason that
freedom of expression as enshrined in Article 1@pplicable, subject to paragraph 2, not
only to “information” or “ideas” that are favourghieceived or regarded as inoffensive or as
a matter of indifference, but also to those th&raf, shock or disturb ... Inasmuch as their
activities form part of a collective exercise of tineedom of expression, political parties are
also entitled to seek the protection of Articlesoi€he Convention®

8. Furthermore, the Court, as to the links between ateacy and the Convention, has
observed-’

“Democracy is without doubt a fundamental featuréhe ‘European public order’... That is
apparent, firstly, from the Preamble to the Coneentwhich establishes a very clear
connection between the Convention and democracgtéityng that the maintenance and
further realisation of human rights and fundamefre¢doms are best ensured on the one
hand by an effective political democracy and ondtieer by a common understanding and

15 Case of Refah Partisi (The Welfare Party) antte@t v. Turkey, Applications no. 41340/98 et aldginent

13 February 2003, para 88, and Judgment 31 July,3t¥ra 44, reiterating what the ECHR had statelicea

cf. Case of United Communist Party of Turkey antieds v. Turkey, 133/1996/752/951, Judgment 30 Ignua
1998, para 42 (quoting among other even earliehaailies the Case of Vogt v. Germany, Applicatiom n
17851/91, Judgment 26 September 1995, para 64) ©ésthe Socialist Party and Others v. Turkey,
20/1997/804/1007, Judgment 25 May 1998, para 4d.,Gase of Freedom and Democracy Party (OZDEP) v.
Turkey, Application no. 23885/94. Judgment 8 Deceni®99, para 37.

16 Case of Refah Partisi, Judgment 13 February pa@a 89; cf. Judgment 31 July 2001, para 44.

17 Case of Refah Partisi, Judgment 13 February 2082 86, and Judgment 31 July 2001, para 45jrgyits
observations in the Case of United Communist Rafriyurkey, para 45.
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observance of human rights ... The Preamble goés affirm that European countries have
a common heritage of political tradition, idealgeidom and the rule of law. The Court has
observed that in that common heritage are to bedfoine underlying values of the
Convention ...; it has pointed out several timeg the Convention was designed to maintain
and promote the ideals and values of a democuatiety ...

In addition, Articles 8, 9, 10 and 11 of the Contem require that interference with the
exercise of the rights they enshrine must be asddssthe yardstick of what is ‘necessary
in a democratic society’. The only type of necgssdpable of justifying an interference
with any of those rights is, therefore, one whichyntlaim to spring from ‘democratic
society’. Democracy thus appears to be the onlytigal model contemplated by the
Convention and, accordingly, the only one compatvaith it.”

9. The Court has made these observations in caseroong the prohibition of political
parties. However, the Venice Commission takes i that there is no reason not to apply
the law as stated by the Court on matters conagregulation of political parties in general.
Any regulation of political parties, therefore, hiws take into account that limitations
imposed on political parties and their members roastply with the law as stated by the
Court as well as be in conformity with the prineiploflegality andproportionality.*®

SPECIFIC QUESTIONS
a. Regigration of political parties

10.The already mentioned study on the establishmeggngsation and activities of political
parties conducted in 2003 by the Sub-Commissioemocratic Institutions has shown
that most countries view registration as a necestap for recognition of an association as
a political party, for participation in general &ens or for public financing. This practice —
as the Venice Commission has stated before (uitdelines on Prohibition and Dissolution
of Political Parties — even if it were regarded as a restriction of rigat to freedom of
association and freedom of expression, wouldpeotse amount to a violation of rights
protected under Articles 11 and 10 of the Europ@anvention on Human Rights. The
requirements for registration, however, differ frome country to another. Registration may
be considered as being a measure which only rexjiinéed efforts of the applying party to
be granted. Far reaching requirements, howeverais@ the threshold for registration to an
unreasonable level, which may be inconsistent with Convention. Any provisions in
relation to registration must be such as are napess a democratic society and
proportionate to the object sought to be achieyeith® measures in questibh.

b. Activity requirementsfor political parties and their control and supervision

11. Similar caution must be applied when it comes torig requirements for political parties
as a prerequisite for maintaining status as aigallipparty and their control and supervision.
Far reaching autonomy of political parties is anegstone of the freedoms of assembly and
association and the freedom of expression as pedtdry the European Convention on

18 CDL-INF (2000) 1, para 6.

19 CDL-INF (2000) 1, Ill. Explanatory report, paaand CDL-AD (2003) 8, para 12.
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12.

13.

Human Rights. As the European Court of Human Righssstated, the Convention requires
that interference with the exercise of these righist be assessed by the yardstick of what
is ‘necessary in a democratic society’. The onpetyf necessity capable of justifying an
interference with any of those rights is, therefare which may claim to spring from
‘democratic society”’ In particular, control over the statute or chadea party should be
primarily internal, i.e. should be exercised by thembers of the party. As regards external
control, the members of a party should have adroeascourt in case they consider that a
decision of a party organ violates the statutegdneral, judicial control over the parties
should be preferred over executive conttol.

c. Membership

The above mentioned study of the Sub-Commissioralsasshown that inn many countries,
constitutional or legislative provisions restricembership in political parties to national
citizens only.

Restrictions on political activities of foreignizgéns and stateless persons are possible under
international law. The reason usually given fos thile is the wish to avoid foreign policy
conflicts. But this can hardly justify a generaklkesion of foreign citizens and stateless
persons from membership in political parties. Piovis regarding political activities of
foreign citizens and stateless persons shoulditéde@ccount that even these individuals are
included in guarantees for basic rights accordinthé human rights documents which are
applicable in Europe. In 1992 the European Coneerdn the Participation of Foreigners in
Public Life at Local Levéf was opened for signature by the member StatdsecEouncil

of Europe, and it entered into force in 1997. ¢itiof this Convention, an absolute ban on
non-citizens’ membership in political parties candonsidered unjustified. One reasonable
way to comply with European standards in this relspeuld be to let foreign citizens and
stateless persons to participate to some extenbanpolitical life of their country of
residence. At the very least, the country of remideshould make membership in political
parties possible for foreign citizens and statefessons; however, it should also be noted
that foreign citizens and stateless persons in niamgpean countries can vote in local
elections and can even be elected to local pufilezan such elections.

% Case of Refah Partisi, Judgment 13 February 208% 86, quoting its observations in the Casdrifed
Communist Party of Turkey, para 45.

2l CDL-AD (2002) 17, para 24.

22 ETS no. 144.



