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[ Introduction

1. By a letter dated 13 May 2004, Mr Eduard Lintneha€person of the Committee on Legal
Affairs and Human Rights of the Parliamentary Addgnrequested the Commission to prepare
an opinion on “ the human rights situation in Kosdt

2. The Committee in particular raised three issueswdrch it wished to dispose of the
Commission’s opinion:

- What state or other entity is responsible unitdégrnational law for the protection of
human rights in Kosovo? In particular, does Serbiad Montenegro’s ratification of the
European Convention on Human Rights without anytéeial declaration make it responsible
for human rights protection also in Kosovo?

- Would it be possible to conclude some form aéexgent between the Council of Europe
and the international authorities in Kosovo placihgm, along with the Provisional Institutions
of Self-Government which are subsidiary to thermatonal authorities, within the jurisdiction
of the European Court of Human Rights? How woulchsal development fit with the Court's
procedures and caseload? Would it create a remédyeouine practical value? Would it be
necessary for such an agreement to be tripartiée to include also Serbia and Montenegro as
the state of whose sovereign territory Kosovopsud?

- Instead of bringing the international and locarovisional authorities within the
jurisdiction of the European Court of Human Rightsuld it be preferable to establish some
form of "human rights chamber", perhaps similathat set up in Bosnia and Herzegovina? If
so, how might such a body be constituted?

3. A Working group, composed of Messrs Van Dijk, HelgeMalinverni, Nolte and Scholsem
was set up.

4. Messrs Van Dik, Helgesen and Malinverni held alipri@ary exchange of views in
Strasbourg, on 28 May 2004. Mr Nolte submittedpohgdiminary comments in writing (CDL-DI
(2004)002).

5. A preliminary discussion on this matter was heldhini the Sub-commission on
International Law on 17 June 2004.

6. Messrs Helgesen, Nolte and Scholsem visited Kosovb-3 September 2004 . They met
with the President of the Supreme Court of Kostive,Ombudsperson, the UNMIK Deputy
SRSG for Police and Justice, the UNMIK Legal Adyige OSCE Director of Human Rights

and the rule of law, the KFOR Chief Legal Adviszs,well as with representatives of the
UNMIK Department of Justice and Office of Returnd &ommunities, of UNHCR, of OHCHR

and of UNICEF.

7. The working group held a meeting in Paris on 20t&aper 2004.

! Territory of Serbia and Montenegro, currently unttee interim administration of UNMIK in accordanueéth
the United Nations Security Council resolution 124€99).
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8. The present opinion was discussed within the Subrdssion on International Law on 7
October 2004 and was subsequently adopted by tmen@sion at its ... Plenary Session
(Venice, ...).

[l. Background

9. Following the conflict in 1999, international ciahd security presences were deployed in
Kosovo, under United Nations auspices and withatireement of the then Federal Republic of
Yugoslavia, pursuant to Security Council's ResolufNo. 1244(1999)

10.The United Nations Interim Mission in Kosovo (UNMIKvas thus established, and
empowered, in particular, with promoting the esshiphent, pending a final settlement, of
substantial autonomy and self-government in Kospesforming basic civilian administrative
functions where and as long as required; organizng overseeing the development of
provisional institutions for democratic and automo® self-government pending a political
settlement, including the holding of electionsngf@rring, as these institutions are established,
its administrative responsibilities while oversgeamd supporting the consolidation of Kosovo's
local provisional institutions and other peace-tiai activities; facilitating a political process
designed to determine Kosovo's future status; ramiimg civil law and order, including
establishing local police forces and meanwhileugtothe deployment of international police
personnel to serve in Kosovo; protecting and promgdiuman rights; and assuring the safe and
unimpeded return of all refugees and displacedpsr® their homes in Kosovo.

11. Four “pillars” were initially set up by UNMIK. Cuently, the pillars are:
Pillar I: Police and Justice, under the direct é&rabip of the United Nations

Pillar 11: Civil Administration, under the direat&dership of the United Nations

Pillar Ill: Democratisation and Institution Buildinled by the Organization for Security and Co-
operation in Europe (OSCE)

Pillar IV: Reconstruction and Economic Developmésd, by the European Union (EU)

12.The head of UNMIK is the Special Representativéhef Secretary-General for Kosovo.
As the most senior international civilian official Kosovo, he presides over the work of the
pillars and facilitates the political process desid to determine Kosovo's future status

13.The Kosovo Force (KFOR) is a NATO-led internatioftate responsible for establishing
and maintaining security in Kosovo. It is mandateder Resolution 1244 to:

a. establish and maintain a secure environment in ¥@smcluding public safety and
order;

b. monitor, verify and when necessary, enforce compéawith the agreements that ended
the conflict;

2 Resolution 1244 (1999), adopted by the Securiyn€ibat its 4011th meeting, on 10 June 1999
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c. provide assistance to the UN Mission in Kosovo (UKM including core civil
functions until they are transferred to UNMIK.

14.KFOR contingents are grouped into four multinatidmégades. KFOR troops come from
35 NATO and non-NATO countrigsAlthough brigades are responsible for a speeifea of
operations, they all fall “under the unified commasnd control” (UN SC Resolution 1244,
Annex 2, para. 4) of Commander KFOR from NATO. “fitd command and control” is a
military term of art which only encompasses a lediform of transfer of power over troops.
Troop contributing states have therefore not temsdl “full command” over their troops. When
States contribute troops to a NATO-led operatiay thsually transfer only the limited powers
of “operational control” and/or “operational commddn These powers give the NATO
commander the right to give orders of an operakioature to the commanders of the respective
national units. The national commanders must implgnsuch orders on the basis of their own
national authority. NATO commanders may not giveeotkinds of orders (e.g. those affecting
the personal status of a soldier, including takiisgiplinary measures) and NATO commanders,
in principle, do not have the right to give orde&rsndividual soldiers (except in certain special
cases, such as when soldiers are seconded to Hewtguor when they form part of special
units such as the staff of NATO AWACS reconnaissaplanes). In addition, troop contributing
states always retain the power to withdraw thdulisss at any moment. The underlying reason
for such a rather complex arrangement is the dedirgtates to preserve as much political
responsibility and democratic control over themops as is compatible with the requirements of
military efficiency. This enables states to do thienost for the safety of their soldiers, to
preserve their discipline according to nationalt@ons and rules, to maintain constitutional
accountability and, finally, to preserve the pasigitto respond to demands from the national
democratic process concerning the use of theiressld

15.Under Sections 2 and 3 of UNMIK Regulation no. 2@@0of 18 August 2000, KFOR,
KFOR personnel, UNMIK, and UNMIK personnel “sha#l mmune from any legal process”.

16.The Constitutional Framework for Provisional Sedfrgrnment in Kosovo (see

CDL(2001)56) was established through UNMIK Resolut?001/4. It set up the Provisional

Institutions of Self-government, which are: the déwmbly; the President of Kosovo; the
Government; the Courts; and Other bodies and umistiis set forth in this Constitutional
Framework. Their areas of competence are set fart@hapter 5.1 of the Constitutional
Framework. According to UN SC Resolution 1244 (paf® and 11 (c)and (d)) UNMIK has
the responsibility of “organizing and overseeing tievelopment of provisional self-governing
institutions” which means that they act under thiarity of UNMIK.

17.The Provisional Institutions of Self-Government dhelir officials must “(a) Exercise their
authorities consistent with the provisions of UNSCRI4(1999) and the terms set forth in this
Constitutional Framework; (b) Promote and fullgpect the rule of law, human rights and

% The NATO member-States participating in KFOR &weigium, Bulgaria, Canada, Czech Republic, Denmark,
Estonia, France, Germany, Greece, Hungary, Italjthuania, Luxembourg, Norway, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain, Turkey, Unitedydom and United States. The non-NATO participgati
countries are: Argentina, Armenia, Austria, Azefjaaj Finland, Georgia, Ireland, Morocco, Sweden,
Switzerland, Ukraine and United Arab Emirates.

* UNMIK/REG/2001/9 of 15 May 2001



-5- CDL-DI(2004)004rev

freedoms, democratic principles and reconciliateorg (c) Promote and respect the principle of
the division of powers between the legislature gkecutive and the judiciary”.

18.The rights of Kosovo communities and their membanes listed in Chapter 4 of the
Constitutional Framework. The Provisional Instibat of Self-Government must ensure that all
Communities and their members may exercise thghesriwhile the Special Representative of
the Secretary General, based on his direct redplitress under UNSCR 1244(1999) to protect
and promote human rights and to support peacetbgildctivities, retains the authority to
intervene as necessary in the exercise of selfrgment for the purpose of protecting the rights
of Communities and their members.

19. The Ombudspersoimstitution, established by UNMIK Regulation Numt#800/38, is an
independent institution which has the role of assirey disputes concerning alleged human
rights violations or abuse of authority betweenititkvidual/group of individuals/legal entities
and the Interim Civil Administration or any emergicentral or local institution in Kosovo.
He/she accepts complaints, initiates investigatanm$ monitors the policies and laws adopted
by the authorities to ensure that they respect hungghts standards and the requirements of
good governance.

[1. The Human Rights | nstruments Applicablein K osovo

20.In his Report of 12 July 1999, which detailed théharity and competences of the UNMIK
mission, the Secretary General of the United Natiorerpreted UNMIK’s obligation under
Resolution 1244 to protect and promote human rigigsrequiring it to be guided by
internationally recognized human rights standasdhia basis for the exercise of its authority.

21.The first UNMIK Regulation made domestic law applicable only in so far asvds
compatible with human rights standards and requate@ersons undertaking public duties or
holding public office to observe internationallgognized human rights standards in the course
of their functions. Moreover, it mandated non-disimation in the implementation of public
duties and official functions.

22.Under Article 1.3 of the above Regulation, “in eiging their functions, all persons
undertaking public duties or holding public office Kosovo shall observe internationally
recognized human rights standards, as reflectpdrircular in:

The Universal Declaration on Human Rights of 10ddeloer 1948;

The European Convention for the Protection of HurRaghts and Fundamental

Freedoms of 4 November 1950 and the Protocolstthere

The International Covenant on Civil and Politicagjiirs of 16 December 1966 and

the Protocols thereto;

The International Covenant on Economic, Social &wltural Rights of 16

December 1966;

The Convention on the Elimination of All Forms o&d®al Discrimination of 21

December 1965;

The Convention on Elimination of All Forms of Digaination Against Women of

17 December 1979;

> UNMIK/REG/1999/1 (On the Authority of the Interfdministration in Kosovo), 25 July 1999, amended by
UNMIK/REG/2000/54, 27 Sept. 2000.
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The Convention Against Torture and Other Cruel,umbne or Degrading
Treatment or Punishment of 17 December 1984; and
The International Convention on the Rights of tinddCof 20 December 1989.”

23.Under Chapter Il of the Constitutional Framewadhe following human rights instruments
must be applied and ensured by the PISG:

The Universal Declaration on Human Rights;

The European Convention for the Protection of HurRaghts and Fundamental
Freedoms and its Protocols;

The International Covenant on Civil and PoliticatR®s and the Protocols thereto;
The Convention on the Elimination of All Forms cdi®al Discrimination®

The Convention on the Elimination of All Forms akErimination Against Women;
The Convention on the Rights of the Child;

The European Charter for Regional or Minority Laages; and

The Council of Europe's Framework Convention fog ®rotection of National
Minorities.

V. The Human Rights Situation in Kosovo: An Overview of the Main | ssues

24.While a full and detailed analysis of the humarhtsgsituation in Kosovo is outside the

scope of this opinion, the Commission views as s&ag to carry out a summary review of the
main human rights problems encountered in the negjimce the end of the 1999 conflict, before
moving on to analyse possible ways of enhancingehel of protection of the fundamental

rights of the people living in Kosovo.

25.1In carrying out this analysis, the Commission ledied, inter alia, on the annual reports of
the Ombudsperson institution in Kosovo (in paricihe fourth annual report of 12 July 2004
the Report of 16 October 2002 by the Council ofdperCommissioner for Human Rightn
“Kosovo: the Human Rights Situation and the FatBersons Displaced from their Homes”, the
reports by the OSCE Mission in Kosovo, the repbgtshe US Department of State and the
reports by Amnesty International, and on informatwovided for by UNMIK, KFOR, OSCE
and OHCR.

26. The main human rights issues which are currentiggoexperienced in Kosovo are listed
hereafter.

a. Lack of Security

27.The security of the non-Albanian communities in &as (Serbs, Roma, Ashkali, Egyptian,
Bosniak and Gorani communities) has been and isusty and continuously threatened.

® Report of the Secretary-General on the United dtetilnterim Administration Mission in Kosovo, USCOR,
54th Session, U.N. Doc. S/1999/779 (1999)

" Available athttp://www.ombudspersonkosovo.org

8 CommDH(2002)11, Kosovo: the human rights situatiod the fate of persons displaced from their hdmes
available athttp://www.coe.int/T/E/Commissioner_H.R/Communaratiunit
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Numerous incidents, including fatal ones, have oecusince 1999 The same situation
pertains as concerns Kosovo Albanians in the ¢eieg controlled by Kosovo Serbs (northern
part of Kosovo, including Northern Mitrovica).

28.0n 16-18 March 2004, Kosovo witnessed an eruptioatiinic violence against the non-
Albanian communities and UNMIK. The response ofititernational community to these riots
was inadequate. KFOR, UNMIK Police and Kosovo Rofervice (KPS) proved incapable of
providing a co-ordinated response to the riotsamdaintaining public order.

29. According to the OMIK, as a result of this violend® persons died, 954 were injured and
4100 were displaced; 550 houses and 27 churchesnandsteries were burned (with 182
houses damagéed) The main victims of these attacks were memberthefSerb, Ashkali,
Roma and Egyptian communities. UNMIK has made ctamable efforts to bring to justice
those responsible for the violence of March. Acoggdo UNMIK, more than 270 people were
arrested for criminal acts related to the riotse Tlost serious cases relating to murders, ring-
leaders, serious inter-ethnic violence and majsores (56 cases in total) are being handled by
international prosecutors. On account of their demify, progress in these cases has been slow.
17 criminal proceedings ensuing from these acts careently pending, with 36 persons
involved. Indictments have been issued in 9 caskgh have culminated in 4 sentences. As
concerns action against possible ring-leaders,lémadly influential individuals, including three
Branch Presidents of the War Veterans Associatmih®ec and Istok are under pre-trial
investigation on charges of leading and incitiraisii The larger bulk of the less serious cases
(more than 260) were entrusted in the local judiciihese cases, which involve theft, arsons,
attacks and other minor offences related to thes,risave been processed more swiftly. 100
cases have been completed, and 80 people havedeacted.

In July 2004, the Kosovo Security Advisory Groupsweareated as a confidence-building
exercise, whose main purpose is to establish dialbgtween communities on issues related to
security and freedom of movement, and thus to irgscurity for all communities.

Local Crime Prevention Councils are also in thecess of being established in every

municipality; they are already functioning in theush-west region. They are intended as
consultative bodies which meet once a month bringiogether representatives of each

community in the municipality, religious leaderspresentatives of the board of education as
well as representatives of KFOR, KPS and OSCEyderato address security concerns of all

stakeholders at the grass-root level and identifycrete steps which can enhance community
security. This is aimed to help build confidencealsen communities and increase the ability of
KPS and KFOR to be responsive to their preoccupsitio

b. Lack of Freedom of Movement

30. Applicable law provides for freedom of movement amdspecial documents are required
for internal movement.

° For a detailed account, see the Human Rights Refoor 2003 for Serbia and Montenegro of the US
Department of State.

19 OSCE Mission in Kosovo (OMIK), “Human Rights Ckatjes following the March Riots”, Report of 25 May
2004, www.osce.org/kosovo/documents/repdntroduction, p. 4.
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31.Nonetheless, on account of inter-ethnic tensionissacurity concerns, since the conflict in
1999 it has been extremely difficult for memberson-Albanian communities, in particular the
Serbian and Roma communities, to move freely inoKosIn certain areas, Kosovo Serbs in
particular have been confined to their places siience, relying mostly on escorted transport
for occasional visits to other places in Kosovo paged by minority ethnicities or to the
administrative border with Serbia and Montenegro.

32.This situation affects the possibility of havingcess to basic public services, such as
education, medical care, justice and public wesiti Access to working places is difficult and

risky for the minority members, while many ownersd/@r users of agricultural land are

prevented from working it.

33.The same situation pertains as concerns Kosovonsdbs in the territories controlled by
Kosovo Serbs (northern part of Kosovo, includingrtNern Mitrovica). The Municipal and
District Courts being placed in Northern Mitrovicdne courts’ personnel and citizens of
Albanian ethnicity have to be transported by arreduFOR or Police vehicles to the courts.
According to UNMIK, they have been working to féeile access to courts for communities in
both a physical and legal sense through its Comisdn Office. The March riots, however,
were a huge set-back for this process. The sladtiace provided by the Court Liaison Office
between Gracanica and Pristina was discontinuedulsecthe members of the Serbian ethnic
community did not feel safe to travel without amcuwity arrangements. The three existing
CLOs in Pristina, Gnjilane and Pec were limitedhair ability to transport claimants to court
for security reasons and also on account of oved003claims relating to compensation for
damages received from IDP claimants. To date, dfalhese claims have been filed with the
various Kosovo courts, and the remaining are bpiagessed by CLO. From 20 September
2004, police escorts have been restored for shuiles transporting Kosovo Serbs and Romas
to courts in different parts of Kosovo. It is pladnthat the shuttle buses will run between
Pristina, Glogovac, Podujevo, Lipjan and Obilicaoweekly basis wih one shuttle leaving from
a different location every day. The Departmentusitide is planning to open two more CLO in
Vrbovac and Velice Hoca. In addition, the Departiradrjustice is working on a plan to open a
sub-branch of the Pristina Municipal Court in Graca.

34.While it is for KFOR and the police (KPS and UNMIgolice) to secure freedom of
movement in general, it is extremely difficult tontrol violent mob of different ethnicity.

c. Insufficient Protection of Property Rights

35.The 1999 conflict forced thousands of people tedetheir homes and land. Many such
houses, apartments, and business premises havelllegatty occupied, farmland has been
cultivated by unauthorised people and buildingseh&een constructed illegally on other
people’s land.

36.In November 1999, UNMIK created the Housing andpBrty Directorate (HPD) and the
Housing and Property Claims Commission (HPCC), whthtask of regularizing housing and
property rights in Kosovo and of resolving disputesr residential property. Claims raised by
persons who were the owners, possessors or ocqupghtcholders of residential real property
prior to 24 March 1999 and who do not now enjoyspssion of the property, and where the
property has not voluntarily been transferred @inial” property transactions, loss of
possession through illegal occupation of housedisgflaced families after the 1999 conflict),



-9- CDL-DI(2004)004rev

have been placed under the sole jurisdiction oHIRB. Ordinary courts remain competent over
the remainder of the property cases.

37.By 1 July 2003 (deadline for submitting repossessiaims), a total of 28,899 claims had
been received (of these, 93,5% are repossessionsglaand by 1 July 2004, a decision was
issued in respect of 54% of these claims.

38. The enforcement of these decisions (which is ndynaeal eviction) is also entrusted in the
HPD. This process has proved to be rather slow, tduéhe limited capacities of HPD
(insufficient staff to deal with cases, due to ffisient financial means). The execution of the
decisions of the HPD is often delayed for secur@gsons. Indeed, only some 6,200 of the
decisions issued by the HPD have been implementaddition, once the premises are vacated,
the HPD does not have a mechanism to secure thamsage-squatting. According to OMIK
Report “Property Rights in Kosovo 2002-2083"50% of the vacated premises were
subsequently re-squatted, and 30% thereof wereetgdmmaged as a result of the eviction.

39. The decisions by HPD are final and not subjecetoew by any judicial or other authority
in Kosovo, besides the Ombudsperson, whose officerded 54 complaints against the HPD
(in the 2003-2004 reporting period), most of therolving the length of proceedings before the
HPD, and the slow or ineffective enforcement ofHRD’s decisions.

40. The main problem affecting property rights in Kosas the illegal occupation of residential
and non-residential property. With proceedingoteethe HPD lasting up to four years, and
without any effective remedy against the lengthithafse proceedings and/or decisions on the
merits by the HPD, there is a climate of impundtyroperty rights violations.

41.There is an increasing number of property dispbédsre the competent courts concerning
disputes over the application of property laws. seh@roceedings, however, are extremely
lengthy. In addition, there is confusion about whraiperty laws and concepts to apply.

d. Lack of Investigation into Abductions and Seriousr@s
42.The fate of thousands of Albanians who went missiefpre and during the 1999 Wais
still unclear. Progress in bringing to justicesbaesponsible for the abduction of around 1,200

Serbs, Roma and other ethnic minorities membexstismely slow.

43.The lack of effective investigation into most sasomurder cases is apparent and
contributes significantly to the climate of impynitt Kosovd®,

e. Lack of Fairness and Excessive Length of Judigie¢®&edings; Difficult Access
to Courts

1 Available on the OMIK web page

12 pccording to the UNMIK Office of the Missing Petsand Forensics, the total number of missing pesss
3364 (2598 Albanians, 561 Serbs, 205 others). Tird edition of the ICRC Book of Missing Persons in
Kosovo (atwww.icrc.org contains 3,272 names of people who were repartisding to the ICRC directly by
their close relatives and whose fate has stilllme¢n ascertained.

13 For some examples, see Amnesty International, iRepd'Serbia and Montenegro (Kosovo) — The legaty
past human rights abusesfiyvw.amnesty.orcAl index: EUR 70/009/2004.
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44. At present, Kosovo has 24 municipal courts and disstrict courts. The Kosovo Supreme
Court is the last instance court, with jurisdictiower the courts of the PISG in the entire
territory of Kosovd™.

45. The judiciary is experiencing severe shortcomings @roblems, including excessive length
of proceedings, non-execution of decisions, inigffit criminal justice, coupled with frequent

allegations of corruption, apparent undue interfees by the international and local executive
and security risks in physical access to courts.

46.Municipal courts have witnessed a steady growththieir caseload and have proved
incapable of processing cases within a reasoniaiite tEnforcement of the decisions is difficult
and not prompt, mainly due to, in civil cases, ithgufficient number of court bailiffs and the
refusal by banks to allow seizures or freezing arikbaccounts. Executions in respect of any
former socially-owned property require the previapproval of the Kosovo Trust Agency, an
administrative body. In criminal cases, non-execuis due to time-bar and insufficient capacity
of prisons.

47.Several problems are reported as concerns crifustite, varying from negligence and

incompetence of individual judges to technical pasaty of supporting services, to suspected
links with organised crime circles. Within the UNKIIDepartment of Justice, the Judicial

Inspection Unit is entrusted with investigationdoimalleged misconduct of judges and

prosecutors. If misconduct is found, the caseefferred to the Kosovo Judicial and

Prosecutorial Council for disciplinary proceedingchere have been more than 20 disciplinary
proceedings completed so far, with imposed sargtranging form reprimand to dismissal.

There seem to be some 70 investigations pending.

48. In addition, there existed and still exists in Kes@ parallel court system, operating outside
the UNMIK administrative structure and controlleg $erbia proper. Some of these parallel
courts are located in Kosovo and others are lodat&erbia proper but claim jurisdiction over
Kosovo. These parallel courts were and are moreeaitt the northern part of Kosovo. They
currently hear civil cases and Minor Offences Caates, but their main activity is to verify
civil documentation and handle inheritance procesiyuntil 2001, these courts would hear
criminal cases too, but KFOR ordered them to stdpgse courts lack adequate enforcement
mechanisms and cannot adjudicate cases involvisgWwoAlbanians.

f. Detentions without Independent Review

49.KFOR has detained suspects on the basis of militergisions not subject to any
independent review outside the chain of commandaikide the administrative hierarchy.

50. According to the OMIK’s Report on “The Criminal dige System in Kosovo March 2002 —
April 2003”, KFOR detained up to a maximum of 2@bple in summer 2001, and a cumulative
total of 3563 people have been detained so féwedt)& KFOR Bondsteel Base.

14 As regulated by the Law on Regular Courts (“Offidbazette of the SAP Kosovo” Nos. 21/78, 49/79824
44/84, 18/87, 14/88 and 2/89). There is also aegysif minor offences courts in place, with munitipaurts
and the High Minor Offences Court as the secon@nt® court.
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51. The number of persons detained by KFOR with appifosan UNMIK-P rose considerably
after the riots of 17-18 March 2004. However, ne & currently being detained by KFOR.

g. Corruption

52.The allegations of corruption in different sectofspublic life including the judiciary are
widespread and sevére According to public opinion surveys, Kosovarsoaleel that
corruption is a major problem.

h. Human Trafficking

53.Kosovo continues to record high numbers of traficckwomen for forced prostitution.
Around 180 bars, cafes and motels where traffiekeshen and girls were suspected to work are
enlisted by UNMIK in its “off-limits” list-°.

54. A special unit of the Police (the Trafficking antb§titution Investigation Unit — TPIU) was
formed within UNMIK CIVPOL to fight forced prostition. In the first three years of its
counter-trafficking police operations, assistedldiyal KPS officers, it rescued 300 trafficked
victims and brought 140 charges against trafficlkers other involved crimindls However,
despite the efforts by UNMIK, trafficking for fordeprostitution remains widesprédd

i. Legal Certainty, Judicial Review and Right to afeBlive Remedy for Human
Rights Violations

55.The legal system of Kosovo is a complex mixturé&SBRY legislation (laws passed until
March 1989, and laws passed until 1999 if theyrartediscriminatory and do not contravene
international human rights instruments applicablEesovo, and do not overlap with other laws
in force), UNMIK Regulations, and AdministrativerBections and Laws passed by the Kosovo
Assembly. All laws passed by the Assembly or UNM#gulations, as a rule, supersede all
previous laws concerning the same matter, but threr@ does not always result a clear
indication of which laws are superseded and whechain in force. In addition, there is still no
official legal procedure regarding the publicatioh laws in Kosovo and there are often
significant delays in providing the Albanian andl&an translations of UNMIK regulations. As
a result, there is a general confusion as to thyslédion in force, described by the
Ombudsperson as “legal chabs”

15 Report of the Ombudsperson, p. 7
18 UNMIK Intranet, ,Off-limits list*, a list of premses that UNMIK staff is forbidden to access

7 Since its creation in 2000, TPIU has carried oaveral thousand counter-trafficking operations, umhbt
over 140 charges on trafficking in human beingesetl 83 premises, and created a database of 1,848 w
and 510 men who were suspected of involvemendafficking. During the year, TPIU conducted 2,04 dsaor
checks and assisted 70 victims of trafficking.e¥rs end, there were 200 establishments on UNMikt'sf off
limits premises, with 70 percent of those in Prizeead Gnjilane, both close to the border with Mawaid and
Albania (US Department of State, Human Rights RdpoiSerbia and Montenegro for 2003).

18 Amnesty International report on “Serbia and Moreggro (Kosovo) — The legacy of past human rights
abuses”,www.amnesty.orcAl index: EUR 70/009/2004

¥ Report of the Ombudsman, p. 8.
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56.There is no Constitutional Court in Kosovo whichulcbinter alia resolve conflicting
decisions by lower courts. A Special Chamber of Sgreme Court for Constitutional
Framework Matters is provided for in Chapter 9.411he Constitutional Framework. It would
have competence to determi@ger alia, the “compatibility of laws adopted by the Asseynbl
with the Constitutional Framework, including theéeimational legal instruments specified in
Chapter 3 on Human Rights, at the request of tlesident of Kosovo, any member of the
Presidency of the Assembly, any Assembly Committeefewer than five members of the
Assembly, or the Government”. However, such spé&timber has so far not been established.

57.1In respect of human rights specifically, thereaseffective mechanism enabling individuals
whose rights have been breached to initiate prawgedgainst the respondent authorities and to
obtain just compensation.

58. According to the Ombudsperson, “UNMIK and KFOR hatdeast nominally recognised
that individuals to whom they have caused injugsnage to or loss of property should receive
compensation, although neither has recognisedasstplity of awarding damages. Both actors
have established internal “claims offices”. Howevtre nature of the proceedings of the
UNMIK and KFOR bodies differs greatly. UNMIK prowed no opportunity for individuals to
be heard or represented by legal counsel in tmeteedings and all decisions are taken by a
panel of UNMIK staff members. The only appeal passagainst this internal first instance
decision is the sending of a “memorandum” to theMM Director of Administration. In
contrast, although first instance proceedings leefdtOR call for a single KFOR officer to take
a decision, the appeals process incorporates manyeets of proper judicial proceedings,
including an opportunity for individuals to be haaor legally represented. It remains
impossible to obtain information from UNMIK aboutet status of pending claims or any
statistical information about the number or typeclaims resolved. It appears that even claims
regarding which UNMIK has been found liable rempending indefinitely, as the UN has
apparently allocated no portion of its budget F&r payment of such claims. KFOR, on the other
hand, provides such information and has providegitial compensation in a number of cases.
However, in spite of the good faith efforts of KF@dRresolve claims against them, the system
still has some shortcomings. First and foremostragsiothese shortcomings is the limitation of
the system to claims against KFOR Headquarters rishtihe/Pristina. Individual KFOR
contingents can choose to be subject to the jatiedi of the KFOR claims commission, but
there is neither any obligation nor any generalipyiressure that contingents should accept this
jurisdiction. Therefore, individuals wishing to affk compensation or damages from country
contingents may not be able to do so through thaged claims system established by KFOR
within Kosovo.”® The Inter-Pillar Working Group on Human Right®\WGHR) under the
auspices of the Human Rights Oversight Committes (Selow, paras. 94-96) currently
investigates the claims commission set up by UNM@ésulting from UNMIK Regulation
2000/47. 1t is planned to provide recommendatiorthé (PD)SRSG to make the procedures of
these commissions fully human rights compliant.

59.There is very little general knowledge, on the mdrboth the PISG authorities and the
public, of human rights standards.

60. There is no independent review of acts by UNMIK &tDR. Both UNMIK and KFOR
enjoy immunity from legal process (see paras. 6bé@w). However, there exist UNMIK

20 See the Ombudsperson’s Third Annual Report (20032
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internal disciplinary proceedings but there is gelye no possibility to issue criminal
proceedings against UNMIK personnel in Kosovo. Heeve according to information
submitted by UNMIK, some members of UNMIK staff leaindeed been convicted and
sentenced by the Kosovo judiciary (mostly by panefaposed with an international judge).

Criminal proceedings in respect of KFOR personnedheir respective sending states remain
possiblé”.

V. I mmunity of the I nternational Presence

61.Under Sections 2 and 3 of UNMIK Regulation no. 2@@0of 18 August 2000, KFOR,
KFOR personnel, UNMIK, and UNMIK personnel “sha# bnmune from any legal process”.
For two reasons, this rule is relevant for the gmespinion: It is a limit for reform proposals,
but it is also itself a human rights concern.

62. The immunity of UNMIK and KFOR (and their personrisla limit for reform proposals. It

is an expression of a rule which is generally adjiggon and according to which international
organizations enjoy immunity from legal process dpurts of member states and other
international institutions. The purpose of thiserid to ensure that international organisations can
perform their tasks without undue and uncoordinatgerference by courts from individual
states and other international institutions witkirtihespective different legal systems. Therefore,
it is with good reason that international orgamiset and their organs, such as the UN and
UNMIK (and their personnel) or NATO and KFOR (ameit personnel), are not subjected to
legal processes in member states and before atieenational institutions.

62bis. It should be noted that an important distamc exists between the immunity of an
international organization as such and the immufiiys representatives. In the present context,
the immunity of the organization is the primarydedecause the first question for every human
rights mechanism is whether a determination cam#&ee if a particular act was in conformity
with human rights obligations or not. It is onlys@cond question whether individuals who are
responsible for such violations are subjected tpr@wiate sanctions. In this respect, the
Commission thinks that the practice tbE UN Secretary-General of waiving immunity after
having been requested by the Special Represent@iR&G) should be continué..

2L US Department of State, Human Rights Report fajo¥lavia, Part VI, (web bannet.org): “In January
[2000] authorities accused a KFOR soldier, Serge&mank Ronghi, of raping and killing a 12-year old
Albanian girl. A military tribunal subsequently ogated Ronghi and sentenced him to life in prison.”

US Department of State, 2003 Report on Human Righ8erbia and Montenegro: “On October 7, a former
CIVPOL officer, Martin Almer, was sentenced to argein prison, and two former KPS officers, Ferlzagji
and Isa Olluri, were sentenced to 6 months in pri$or causing minor injuries, forcing Gezim Currbifn
Gjakova to give a false statement, and for physataise. Almer returned to his home country immedbiatfter
the incident in February 2002 and was later senéehio absentia.”

On 8 April 2004, two Kosovo Albanians won a casenfegligence and trespass to the person against the
Ministry of Defence before a British Court. Theydhzeen injured by British Marines on active militegervice
in Kosovo in July 1999 (Bici case).

22 The procedure for waiving the immunity of an intional UN staff member or for a UN international
civilian police officer is as follows: A request isade to the Secretary-General of the United Natioy the
Special Representative. This request is based ideree presented by a prosecutor of criminal inmwignt of
an UNMIK staff member. The decision to waive imntyris made by the Secretary-General himself. Uguall
an immunity waiver follows a two-step-approach: fingt waiver is to enable police and justice tteiwiew and
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63. Immunity of international organizations does nopress the judgment that everything
which an international organization does can bsymed to be legal and well-founded. This
can also be inferred from Section 6.1 of the sam®IK Regulation no. 2000/47 of 18 August
2000 which provides that the immunity “is in théerests of KFOR and UNMIK and not for the
benefit of the individuals themselves. The Secyet@eneral shall have the right and the duty to
waive immunity of any UNMIK personnel in any cas@ese, in his opinion, the immunity
would impede the course of justice and can be wavighout prejudice to UNMIK”. Section
6.2 of the Regulation provides that “requests twevpurisdiction over KFOR personnel shall be
referred to the respective commander of the ndti@ament of such personnel for
consideration”.

64.Both the general purpose of the immunity of inteomal organisations as well as UNMIK

Regulation no. 2000/47 of 18 August 2000 itself endkclear that immunity does not exclude
the establishment of independent legal review nmashes which are legally an integral part of
the international organisation itself (this is tase, for example, of the Administrative Tribunal
of the United Nations) or which are establishednay of a treaty to which the international
organisation concerned is party and for which gsgsses a treaty-making power.

65.In the following (see paras. 98-135 below) the Cassion proposes the establishment of
two human rights mechanisms for Kosovo, one as & monediate solution and the other one
to be realised in the longer term. The short-tewiut®n is limited to establishing an
independent review mechanism which is internalhi® tespective international organisation
(and also merely advisory). It therefore does aisera problem with respect to immunity.

66. The longer-term solution presupposes that UN/UNMIiKI NATO/KFOR possess a treaty-
making power with respect to the setting up of anldn Rights Chamber for Kosovo. Such a
treaty-making power can be presumed to existaat ks far as it does not hinder the respective
international organisation to effectively perforta functions. Since UNMIK and KFOR are
administering a territory to an extent which is gamable to that of a state and since a state
must, in principle, grant access to courts (Art@IECHR) and provide effective remedies (see
Article 13 ECHR), it is hard to see why the estbiient of a mechanism which provides for an
effective legal remedy should hinder the respedhternational organisations to perform their
tasks.

67.0n the contrary, it would seem to raise a humahtsigoroblem if an international
organisation which administers a territory would be able to set up an independent human
rights mechanism, including by way of treaty. Tikibecause, as the European Court of Human
Rights has recognised in the caseAbfAdsani v. United Kingdof (paras. 52-67), (state)
immunity is an implicit restriction of the right tcess to a court (Article 6 ECHR). Therefore,
such a restriction is only acceptable as far ssnecessary to achieve the purpose of the rule of
immunity. Indeed, it would not seem possible to 8@t the setting up of a Human Rights
Chamber as such would hinder UNMIK or KFOR and rth@@rsonnel to perform their
respective tasks. This could only be true if thgppsed human rights mechanism would not, in
some of its specific aspects, sufficiently take therticular tasks of those international
institutions into account.

investigate the individual; if necessary, the secamiver is requested to enable justice to putiibernational
staff member in detention

% Al-Adsani v. the United Kingdom [GC], no. 35763/FCHR 2001 XI
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68. It follows that the establishment of a human righeschanism for Kosovo is not excluded
limine by the rule of immunity “from any legal process”.

VI. The Human Rights Situation in Kosovo: Proposals as to Possible I nstitutional
Solutions

69. The Venice Commission has been requested by thiarRantary Assembly to look into the
human rights situation in Kosovo, with a view tosigaing a mechanism or mechanisms
allowing for adequate remedies in respect of atldgeaches of human rights.

70. One should be fully conscious of the complexity pedvasiveness of the problems Kosovo
is facing today. A meaningful and effective proctof the human rights and freedoms of the
people in Kosovo is only one facet of these problefe procedural side of it is, again, only
one element of this facet. The Commission is thilg €ognizant that its mandate concerns only
a very limited aspect of the issues raised by #exirto protect human rights in Kosovo. The
Commission considers nevertheless that an adesplateon to this aspect of the problem could
improve the situation of the Kosovo people. Inaitalysis of this matter, the Commission will
therefore be guided by the will to provide pragmatioposals on how to respond to the human
rights challenge in Kosovo.

71.Many of the problems in Kosovo do not call for arehe legal response and therefore fall
outside of the scope of the present opinion. Tha@ssion wishes to underline in this context
that the OSCE Mission in Kosovo, Department of HaonRaghts and the Rule of Law, for

example, is addressing these issues in an excaltehefficient manner. The compilation of a
“Remedies catalogue” and the setting up of a nétvebrhuman rights experts within each
municipality are only the latest examples of tlhteimmendable initiatives.

72.A general and important problem which does fallhwitthe scope of the Commission’s
mandate is the current lack of an adequate andstenismechanism for the examination of
alleged human rights breaches by the two “instihal” sources of potential human rights
violations in Kosovo — UNMIK (as well as the Praweisal Institutions of Self-Government,

which act under the supervision of UNMIK) and KFOR.

A. International Review Mechanisms with Respect to Acts of UNMIK and
KFOR

There is nonternational mechanism of review with respect to acts of UNMi¥d KFOR.

73.1n the 46 European States which are members o€Cthencil of Europe, an international
mechanism is principally provided by the Europeam@ntion on Human Rights (hereinafter
“the ECHR or the Convention”) and the other mairu@nl of Europe treaties and consists of
the jurisdiction of the European Court of Human H&sgover alleged breaches of that
Convention by any State which has ratified it, &l &s of the supervisory mechanisms set up
by the other Treaties..

74.According to UN SC Resolution 1244, all UN Membdat&s are committed “to the
sovereignty and territorial integrity of the FedeRepublic of Yugoslavia” and they regard
Kosovo as being part of the Federal Republic ofoélayia, now the State Union of Serbia and
Montenegro. Serbia and Montenegro has ratifiedEtmepean Convention on Human Rights on
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3 March 2004, without any territorial reservationréspect of Kosovo. Nevertheless, by virtue
of Resolution 1244, Serbia and Montenegro doesasoa general rule, exercise “jurisdiction”
within the meaning of Article 1 ECHR over Kosovadarannot therefore be held accountable
for human rights violations stemming from acts origsions which are outside of its control.
Serbia and Montenegro remains of course account@oleany possible such violations
committed in Kosovo or in respect of Kosovo pedmpeits own state organ@vhich in the
Commission’s view may include a parallel courteys®).

75. Applications for alleged human rights breachesltiegufrom actions or failures to act by
UNMIK do not generally come within the jurisdictia the European Court of Human Rights.
It cannot, in particular, be maintained that thengmtion, as well as the jurisdiction of the
European Court of Human Rights in Kosovo, appliesanse Serbia and Montenegro has
ratified the Convention and because UNMIK shouldsben as a “care-taker” for Serbia and
Montenegro, having assumed the obligations by Seshd Montenegro under the European
Convention of Human Rights or having succeedetlasd obligations. Such a theory would not
be limited to the Convention, and indeed not tod<os It implies the assertion that all UN
interim administrations would have to respectralhties which the state on whose territory they
operate, has concluded, and continues to concBudsh a rule would contradict the need for the
UN to establish and implement a mandate which tiestrained by limitations which are created
independently by individual member states or ottérd parties. Indeed the UN Charter
provides that the Security Council may, under Céraptil, take binding decisions, such as
Resolution 1244, and it states in its Article 188ttthe obligations of the Charter “shall prevail”
over “obligations under any other international eegnent”. By making this point the
Commission does not, however, mean to say thgidhers of the UN Security Council, when
acting under Chapter VII of the UN Charter, ardraited (“legibus solutus”). Such limitations,
however, derive from general international law, anod from a regional treaty, such as the
ECHR. Indeed, the Commission considers it necestgwty the UN system itself develop
mechanisms which must ensure the respect forrtiiations on UN action, as they derive from
general international law (in particular human taglaw), in individual cases. It is precisely the
purpose of the following recommendations to bribgw such a mechanism.

76. As to applications for alleged human rights breagaiesulting from actions or failures to act
by KFOR troops, the matter is very compfexKFOR, unlike UNMIK, is not a UN peace-

keeping mission. Therefore, although KFOR derit®snandate from UN SC Resolution 1244,
it is not a subsidiary organ of the United Natidts.acts are not attributed in international law
to the United Nations as an international legak@er This includes possible human rights
violations by KFOR troops. It is more difficult tetermine whether acts of KFOR troops
should be attributed to the international legabpermNATO (in which case the jurisdiction of the
ECHR could not be established against the impugugdor whether they must be attributed to
their country of origin (which means that the jdit$ion of the ECHR could be established if
the state whose troops acted is a member of thaditaf Europe). Not all acts by KFOR

troops which happen in the course of an operatiomdér the unified command and control”

24 See OSCE Mission in Kosovo/Department of HumahtRand Rule of Law, Parallel structures in Kosovo,
October 2003.

% |t must be recognized that the question of thetextribution of legal responsibility for acts ofultinational
troops, such as KFOR, within their sphere of operahas not yet been fully explored and judiciaégolved.
An application raising this question is currentlgming before the European Court of Human Rights. (N
71412/01, Behrami v. France).
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(UN SC Resolution 1244, Annex 2, para. 4) of a NATOmmander must be attributed in
international law to NATO but they can also beilatiied to their country of origin (see paras.
13-14 above). Thus, acts by troops in the conteatNATO-led operation cannot simply all be
attributed either to NATO or to the individual tmaoontributing staté& There may even be
difficult intermediate cases, such as when soldiees acting on the specific orders of their
national commanders which are, however, themseglagly in execution of directives issued by
the KFOR commander and partly within the exercigber remaining scope of discretion.

77.The idea of extending the jurisdiction of the Ewap Court of Human Rights in respect of
UNMIK and KFOR has been proposed. The possibilitgroagreement to this end between the
Council of Europe and the UN or UNMIK is being saedi

78.Such an option raises a number of questions. Ifirteglace, the United Nations, a world-
wide organization, would have to agree to becorsingect to the jurisdiction of the European
Court, i.e. a regional body, while there exist gpemechanisms of supervision by the Human
Rights Committeé’ and the other UN Treaty Bodies.

79.Even assuming that the United Nations wished tgestilitself to the jurisdiction of the
Strasbourg Court, the rather complex question oftiadr a treaty concluded by the United
Nations and/or NATO is capable of conferring juiesidn ratione personaen the Court would
still need to be addressed. Articles 33 and 3#i®BCHR provide that applications can only be
submitted to the Court if they are directed agamnS§tate which is a contracting party to the
ECHR. Quite apart from the fact that neither th&éshNations (or UNMIK) nor NATO can be
regarded as States, the fact of becoming partias tmgreement with the Council of Europe in
connection with the ECHR will not make them parte¢he ECHR itself. The latter prospect is
already precluded by the fact that under Articletb® ECHR is only open to signature by
member States of the Council of Europe, and thatrdog to Article 4 of the Statute of the
Council of Europe, only European states can be reesrdif the Council of Europe. Indeed, the
preambles to the two recent agreements concludecde&e UNMIK and the Council of Europe
relating to two other Council of Europe Conventiotiee Anti-Torture Convention and the
Framework Convention on the Protection of Natidviadorities respectively, explicitly stipulate
that the implementation of these texts will notufesn UNMIK becoming a party to the two
conventions in question.

% |t is clear, for example, that if the KFOR Commendrders different national contingents to estsiblia
certain number of roadblocks at certain locatiohgstmeasure, in itself, must be attributed to NAT®is is
because the individual troop-contributing statesrdi have a possibility to influence such a decidiy the
KFOR Commander, except perhaps by expressly ptotgbiheir soldiers to follow the order of the KFOR
commander. Therefore, should the roadblocks haee bedered for no valid reason and, as such, haesed
foreseeable damage, any such damage would have bmime by NATO and not by the state whose soldiers
happened to maintain one particular roadblock.olf, the other hand, a person who happens to be Bedrat
one of the roadblocks is mistreated by one theiaddit is, in principle, more plausible to attrite this act to
the state of origin of the misbehaving soldiersause in the situation they acted under the superviand the
responsibility of their national commander. In swhkituation it is conceivable that jurisdiction thie ECHR is
ultimately established after an exhaustion of thdigial remedies provided in the state of the counf origin

of the KFOR troops in question.

27 Serbia and Montenegro ratified the Optional Praibto the Covenant on Civil and Political Rights 6n
December 2001. The Commission was informed thatHimman Rights Committee has recently requested
UNMIK to provide a report on the situation in Kosov
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80. Obviously, an agreement between the United Naamaisthe Council of Europe could very
well result in UNMIK and the Special Representaibfe¢he Secretary General undertaking to
ensure that they, and the provisional self-goverimstitutions operating under their authority,
will respect the rights and freedoms laid downh@ ECHR and its additional protocols, and in
so doing to have regard to the case-law of the tCdinus, for instance, Article 1 of the
agreement concerning the Framework Convention raadsliows: “UNMIK affirms on behalf
of itself and the Provisional Institutions of S&8lbvernment that their respective responsibilities
will be exercised in compliance with the principtamtained in the Framework Convention”.
This gives concrete expression to the content Gtlar3.2 of Chapter 3 of the Constitutional
Framework for Provisional Self-Government and wasi®/NMIK regulations, albeit in an area
slightly less relevant to the ECHR. However, thib does not empower the Court to receive
complaints directed against UNMIK and the provisiogelf-governing institutions.

81.The issue of jurisdictiomatione personaef the Court in relation to Kosovo is a very
difficult one to be solved. Even if the United Nations, NATO ahd non-European NATO
member States would undertake the obligation tawgrethe Court’s judgments, the question
remains whether the Court would have jurisdictiorptonounce any judgment vis-a-vis these
organisations and States. Under the ECHR systamwibuld require them to accede to the
Convention, which would in turn necessitate a modlion of the ECHR as well as of the
Statute of the Council of Europe, as would indeedhe case in the event of accession by the
European Union or the European Community. Sudlastid measure is presumably unsuited to
dealing with what must be regarded as a transltfnadlem of limited duration.

82.For the aforementioned other two Council of Europeventions in the human rights field,
with respect to which agreements were signed rigcethie matter was less problematical.
Indeed, CPT issues non-binding reports and recomatiens, which initiate dialogue with the
state concerned. The Advisory Committee on the Eveark Convention for the Protection of
National Minorities examines state reports and gwmits the relevant opinions to the relevant
Committee of Ministers of the Council of Europe,iethdraws conclusions that are, again, non-
binding. Unlike the European Court of Human Rightgjther body examines individual
complaints in an adversarial procedure in respegtrespondent State, culminating in a binding
decision whose enforcement is placed under thenggjmn of the Committee of Ministers.

83. The conclusion, therefore, is that in order to ldisth jurisdictionratione personador the
Court, the Convention would have to be amended procedure would require parliamentary
proceedings in 46 States. In addition, the Stabfitthe Council of Europe should also be
modified. Proceeding to such amendments would othdeguire a considerable amount of time
and political will. It may be true that a similaorestruction has already been envisaged and
studied with a view to allowing the European Comities to accede to the Convention. Even
assuming that there were the necessary politidgl vawever, ratification by all States would
require a very significant amount of time.

84.The Commission considers that the possibility of thnited Nations acceding to the

Convention in respect of the administration of Kasdeserves further examination, especially
for reasons of principle: it is certainly unwarreshtto leave the population of a territory in

Europe indefinitely without access to the Strasgd@@wourt.

85.In order to avoid the complications of a (tempoyraaglaptation of the ECHR by an
amending protocol, one could consider to estaldistystem for the Court’s jurisdictian
parallel to the actual ECHR system. This would involve timat €Council of Europe, with the
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consent of all member States (including SerbiaModtenegro), conclude an agreement with
the United Nations and possibly also with NATO #mase NATO States which are not Councll
of Europe members. Such an agreement could thedolay the obligation for UNMIK and the
interim administration, and possibly also KFOR ctmply with the substantive provisions of
the ECHR and its Protocols, and could also stiputlaat jurisdiction be assigned to the Court
concerning any complaint against UNMIK and the rimbeAdministration, and possibly also
KFOR for not complying with these provisions. If &R were to be included, those countries
participating in the operation which are not membarthe Council of Europe would need to
consent to the Court’s jurisdiction. Such an agesgnmight also regulate such matters as the
composition of the Court when acting under the exgent - or even the setting up of a special
section of the Court for this purpose -, the wayrtlle on prior exhaustion of domestic remedies
should be applied, waivers of the immunity withpes to UNMIK and KFOR staff, etc. The
Court would also have to give its explicit consiensuch an extension of the jurisdiction of the
Court.

86. However, even the conclusion of an agreement asided above would take a long time to
achieve, if the parties concerned managed to agmei at all. Furthermore, it would also
probably take a long time for the Court to reachfitst decision on an application against
UNMIK or the interim administration, or possibly aagst KFOR. After all, the Court is not
intended to function as the one and only judiciatance within any given State, but rather as an
organ to judge on the compatibility with the ECHRtlee outcome of domestic procedures,
including decisions of domestic courts. This is wdytemporary alternative might still be
needed, which would be more tailored to the cursdénation and needs in Kosovo and capable
of providing a reasonable chance of a speedy dactigk result.

87.The Commission therefore finds that, today, it wlobé more appropriate to focus on the
setting up okpecificmechanisms of independent review of UNMIK acts maglilations and of
KFOR acts, rather than focusing on the establishmejurisdiction by the European Court of
Human Rights.

B. Specific M echanisms

88. 1t is worth underlining at the outset that the mabstacle to setting up a mechanism of
review of UNMIK and KFOR is their character as miional organisations (see below V.).
Such character prevents ordinary courts in Kosowmm fexercising such a review. Nevertheless,
it must be recalled that in Kosovo UNMIK and KFO&ry out tasks which are certainly more
similar to those of a State administration thaséhof an international organisation proper. It is
unconceivable and incompatible with the principdéslemocracy, the rule of law and respect
for human rights that they could act as State aifig®and be exempted from any independent
legal review. Yet, due consideration must be gieetheir legal nature.

a) The Existing Situation

89. It might be argued that there is no need for sugierv of acts by UNMIK, as UNMIK is
fully committed to respecting human rights. Ther@assion considers however that the fullest
commitment can not rule out the possibility of nmakimistakes. Review of UNMIK acts thus
remains necessary.

90. First of all, the legal basis of UNMIK’s commitmeistincomplete. This is so even though
UNMIK’s obligation under Resolution 1244 to “proteand promote human rights” requires it
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to be guided by internationally recognized humghts standards as the basis for the exercise of
its authority®, and irrespective of the fact that the first UNMRégulatio” made domestic law
applicable only in so far as it was compatible wittman rights standards and required all
persons undertaking public duties or holding publfice to observe internationally recognized
human rights standards in the course of their fanst and it mandated non-discrimination in
the implementation of public duties and officiah€tions.

91. Moreover, even though UNMIKegulationsare inspired by human rights standards and
designed to respect them, this does not rule eupdissibility that in practice a regulation may

breach individual rights. The need for an effectarad independent remedy in such cases
therefore remains, irrespective of the undoubtéidtjyp quality of the internal mechanisms of

control of human rights compatibility.

92. Most importantly, although UNMIK or KFORctsare generally deemed to be respectful of
those standards, there have been numerous occasiomgich the Ombudsperson, which
together with the OSCE is competent to address huights issues in respect of UNMiK has
noted that they were not. In this context, the Caaion wishes to underline that while it was
reasonable to expect and accept that UNMIK’s of RFOaccountability was limited in the
initial phases of the interim administration, suelbcountability has nowadays, in the
Commission’s opinion, become essential.

93.In the Commission’s opinion, it is therefore impmit that a system of independent review
of UNMIK and KFOR acts for conformity with internabal human rights standards be
established as a matter of urgency.

94. The Commission notes that currently there existduanan Rights Oversight Committee”
(HROC), which was set up in June 2002 and chargdd“@onsidering and agreeing on actions
and policies to enhance human rights protectioddeovo and ensuring that the actions and
policies of all UNMIK Pillars and Offices are in mpliance with international human rights
standards” and “to make recommendations to the SR&G

95.The scope for consideration and action by the Cdraeincludes systematic problems
affecting human rights protection in Kosovo thatedheresolution; draft regulations,

administrative directions, instructions, orders atlier legislative, executive or administrative
documents to ensure conformity with internationatlan rights standards; individual cases of

% See the Report of the UN Secretary General oLih21999.

29 UNMIK/REG/1999/1 (On the Authority of the Interkdministration in Kosovo), 25 July 1999, amended by
UNMIK/REG/2000/54, 27 Sept. 2000.

% The Office of the High Commissioner for Human Righas also played an important role in the hurigirg
area in Kosovo, in particular by providing UNMIK twitechnical assistance on juvenile issues anddfting
the Mental Health Law.

31 In addition, the Inter-Pillar Working Group on Ham Rights (IPWGHR), established in June 2002, is a
forum composed of representatives from the fouaRil the Office of the Legal Adviser, the OfficEReturns
and Communities and the OHCHR. Its main task isre@ew from a human rights perspective draft
Regulations or Administrative Directions, ordersotiner executive or administrative documents. THW&GHR

is meeting every other week. Its recommendatiorsusually taken into account. It must also be nobed,
within the PISG structure, the Office of Good Gaaarce placed within the Office of the Prime Minigiays

an advisory role on human rights matters for thelelovernment.
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high importance that have not been resolved aterldevel; and response to criticisms of
UNMIK’s human rights records by other organisations

96. The HROC is composed of the Principal Deputy SRB& Heads of the four Pillars, the
Legal Adviser, the Director of UNMIK of Public Afiis, the Director of UNMIK Office of
Returns and Communities, the Head of Office ofuheHigh Commissioner on Human Rights,
the Chief of UNMIK Office of Gender Affairs, the paty Commander of KFOR (Observer)
and the Department of Human Rights and Rule of bAvOMIK. The deliberations of the
Committee are confidential and may not be the stilgé public reporting. Draft UNMIK
legislation and other documents identified as s&asimay not be published in internal or
external reporting or used for purposes outsideghef scope of the responsibilities of the
Committee.

97.0n account of its composition this Committee does represent aimdependenteview
body. In addition, while this body is in principleseful as a means of mainstreaming human
rights in policy development, in the light of itsfermal and non-public working methods the
Commission does not view it as a sufficient orséatitory review mechanism. In addition, the
Commission has been informed that the HROC only threie times and not in the last two
years.

b) Establishment of a Human Rights Court for Kosovo

98.The Legal Affairs Committee of the Parliamentarysémbly has mentioned the idea of
establishing a local human rights chamber, perksapsar to the Human Rights Chamber for
Bosnia and Herzegovina.

99.The latter Chamber was set up by virtue of Anneto Ghe Dayton Agreements of 14
December 1995 as one of the two components, alongside the Orpleustsn, of the Human
Rights Commission for Bosnia and Herzegovina. Thamber had 14 members, 4 of whom
were appointed by the Federation of Bosnia andégenna, 2 by the Republika Srpska and 8
by the Committee of Ministers of the Council of &oe, which meant that the membership was
half international. The Committee of Ministers maédeappointments on the basis of Resolution
93 (6) of 9 March 1993, Article 1 of which providégat the Committee, at the request of a
European State that is not yet a member of the €loninEurope, can designate individuals to
sit in a court or on another body responsible fanitoring respect for human rights as
established by the State within its judicial system

100. This Chamber had jurisdiction to consider compsaaitout violations of the ECHR and
its Protocols, including discrimination in the emeent of rights and freedoms under fifteen
other human rights treaties. Applications couldiblemitted by the Ombudsperson, any natural
or legal person or group of persons, and eitherobiiee entities (the Federation of Bosnia and
Herzegovina and the Republika Srpska) againstreiththe entities or against the State itself.
The judgments of the Chamber were binding and ocable, and could also provide for
friendly settlements of disputés

32 published in Human Rights Law Journal 18, nos.(3$97), pp. 310 ff.
¥ See Resolution 96 (8) of 12 March 1996.

3 For further information see R. Aybay, “A New Ingtion in the Field: the Human Rights Chamber offia
and Herzegovina”, Netherlands Quarterly of HumagRs 15 (1997) pp. 529-545; M. Nowak, “The Human
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101. An agreement could similarly be concluded betwéenunited Nations (UNMIK) and
possibly NATO (including NATO member States), oa tine hand, and the Council of Europe
on the other, on the setting up of a provisicalhoc court to deal with complaints about
violations of the ECHR and its Protocols by UNMI#e Provisional Institutions of Self-
Government and possibly NATO (including NATO memBéates), also stipulating that the
hoccourt should base its procedures and case-laivose of the European Court. If suchaan
hoc court is to wield sufficient national and inteiinatl authority, it must also have a mixed,
mainly international membership, with a minority toe candidates (e.g. 4) being nominated
half by the Albanian community and half by the $mmband other national minorities, and the
majority (e.g. 5) by the Committee of Ministerstbe Council of Europe, by an instrument
analogous to Resolution (93) 6. The nominationdioe of the latter five judges should be
effected in agreement with the Special Represeggtafi the Secretary General, similarly to the
“juge national” in the European Court. The judges could be apgaiby the European Court
or its President, in order to indicate thatddehoccourt is a kind of predecessor to the European
Court guided by the latter's case-law.

102. Unlike the Human Rights Chamber for Bosnia and egozina, thead hoccourt for
Kosovo should be empowered to accept applicatiodgeld either by individuals or by the
Ombudsperson on their behalf, with their agreemmoricerning actions and omissions by the
internationalauthorities in Kosovo (when reviewing acts or omiss by UNMIK, the Chamber
would have to sit in an exclusively internationalmposition) and the agreement should
therefore comprise a specific provision concernimgwaiving of the immunity of the Special
Representative and UNMIK personnel, and possidp #hat of NATO. It would be a new
phenomenon for a (quasi-) international court tdd hprisdiction over an international
organisation to which it does not belong. HowevRe situation would be the same if the
European Court were granted jurisdiction over UNIMK possibly KFOR, or for that matter
once the European Union or European Community ¢@edad to the ECHR.

102bis. Like the Human Rights Chamber of Bosnia ldactzegovina, and unlike the European
Court of Human Rights, the Human Rights Court fasévo should be given the power to
annul (at least certain) decisions and acts by WN\Mhd/or KFOR. It should also be

empowered to allocate appropriate redress or cosagien.

103. If KFOR is also included in the agreement, or @bsa separate instrument, any States
which are not Council of Europe members would aked to be involved.

104. The setting up and operation of such ath hoc court will obviously encounter
difficulties. However, such obstacles would be lesmidable and could be sooner overcome
than if the European Court itself were assigneiddiotion, subject to the agreement of all States
party to the ECHR.

105. Obviously, creating a special court would be moxpeasive than extending the

European Court’s jurisdiction. This additional cesbuld have to be covered as part of the
implementation of Security Council Resolution 124999) regarding Kosovo. Experience with
the Human Rights Chamber for Bosnia and Herzegahosvs that all the parties involved have

Rights Chamber for Bosnia and Herzegovina adoptsFitst Judgments”, Human Rights Law Journal 18
(1997), pp. 174-178; M. Semith Gemalmaz, “Constitut Ombudsperson and Human Rights Chamber in
Bosnia and Herzegovina”, Netherlands Quarterly afrithn Rights 17 (1999), pp. 291-329.
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to begscommitted to the creation of the hoccourt, including to guaranteeing a sound financial
basis”.

105bis. It should be noted that the proposed HuRights Court for Kosovo is not a regional
institution, but rather an institution establistedhe universal level with the agreement of the
United Nations and with input from the regionaldev

106. The Commission views the setting up of a Human Ri@thamber as an appropriate and
necessary step towards ensuring an adequate felvehr@an rights protection in Kosovo. Such
setting up should be planned in the context offteseen restructuring of the provisional
administration of Kosovo and amendment of the Gmisinal Framework. At the moment
when UNMIK and KFOR are replaced by other inteorad institutions, the foregoing
recommendation also appliesutatis mutandido such other institutions.

107. Since the Commission considers that such restraogtis certainly also going to take a
certain amount of time, it is appropriate, in tight of the urgent need of addressing the issue of
the lack of remedies for alleged human rights viotes, including on the part of UNMIK and
KFOR, to also envisage provisional, short-term tsmhs.

C. Provisional Review M echanisms, to be Realised in the Short Term
108. In the Commission’s opinion, each of the three ns@inrces of potential human rights
violations in Kosovo — UNMIK, KFOR and the Provisal Institutions of Self-Government -

calls for a specific interim review mechanism.

a) Provisional System of Independent Review of the Qatibility of UNMIK Acts or
Omissions with Human Rights Standards

109. Pending the establishment of a Human Rights CaaurtKiosovo, the Commission
considers that it would be appropriate to estalaligiovisional mechanism of review of human
rights violations allegedly committed by UNMIK.

110. This could be done through the setting up of arepetident Advisory Panel which
would be competent to examine any complaint lodged by pengon claiming that his
fundamental rights and freedoms have been bredohedy laws, regulations, decisions, acts
and failures to act emanating from UNMIK, but omycases where the Ombudsperson has
found human rights breaches in the same case, withe/her report resulting in UNMIK
recognising its responsibility for a human righislation. Indeed, the Ombudsperson is already
competent to receive individual applications conirgy alleged human rights violations or
abuse of authority in respect of the Interim CAdiministration: the Commission is of the view
that the role of the Ombudsperson should not beramded or duplicated.

111. The possibility for the individual (or the OmbudsgEn on behalf of applicants, with
their agreement) to apply to the panel would previtNMIK with the possibility of receiving
confirmation through its own body of independerpierts that a situation is indeed in breach of
human rights standards. The Commission considets WINMIK should commit itself to

% Cf. Nowak, ibid., p. 176 and footnote 5.



CDL-DI(2004)004rev - 24 -

accepting the finding shoults own panelexpress the view that UNMIK is violating human
rights.

112. To the extent that the panel would be competemixtonine the compatibility of any
UNMIK normative acts with human rights standardsvsion should be made that ordinary
PISG courts, when called upon examining, in a givase, the compatibility of an UNMIK
normative act, would have to suspend examinatiothefcase and refer the matter to the
panel. It would seem appropriate for the paneleal evith these issues by way of priority, in
order not to prolong unduly the proceedings betbeecourts. The possible finding by the
panel that a regulation is incompatible with humights standards would of course have no
legal effect, untii UNMIK would produce such legalffect (see para. 118 below).
Accordingly, the relevant domestic court would haweawait a decision by UNMIK before
resuming examination of the case.

113. This panel would be set up by an UNMIK Regulatittrwould be composed of three
(six/nine, depending on the workload) independaigrnational experts with demonstrated
expertise in human rights (particularly the Europsgstem). The members of the panel would
be formally appointed by the SRSG upon the propafstile President of the European Court of
Human Rights. The experts should be availableigtifa.

114. The panel would be set up for a fixed term. The g of the members of the panel
would be of the same length. However, the mandatbeopanel should cease as soon as a
judicial body with jurisdiction over UNMIK such abe Human Rights Court for Kosovo is
established.

115. The panel would be assisted by a Secretariat, atiystaffed and funded, and guided
by adequate rules of procedure so as to allowHersivift translation and processing of the
applications.

116. The panel would express an opinion, by majorityeyats to whether or not there has
been a breach of the applicant’s fundamental rigitsfreedoms. Such determinations would be
rendered in English, Albanian and Serbian and wbalgromptly made public.

117. The panel would have advisory functions. Nevergle the regulation setting up the
panel, UNMIK would commit itself to accepting thanel's finding, except if the SRSG
personally determines that extraordinary reasamsnethat this is not possible.

118. This would mean that UNMIK should commit itselfttee following:

a) If the finding of a violation concerns a generdl@cregulation, UNMIK should take the
appropriate legal action (e.g. repeal or amendetyelation);

b) If the finding concerns an individual case, UNMIKosild provide appropriate redress
(ranging from public recognition of the violatioty restitutio in integrum and to
possible compensation). In this respect, the Cosiamsconsiders that the UNMIK
regulation setting up the panel should also extpligrovide for the possibility of the
applicants to seek appropriate individual measfioes UNMIK, following the panel's
finding of human rights breaches in their own case.

¢) Should UNMIK, in exceptional cases, disagree whih findings of the panel, it should
give reasons for such disagreement.
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119. The Commission is conscious that this panel wouoldoffer the same guarantees as an
independent judicial body such as the Human Ri@ltamber. It considers however that it
would constitute a significant improvement as itdoprovide the public with a visible sign
that UNMIK does not shield its acts from scrutiny & body of independent members of a
human rights panel. In this respect, it seems &akémat, as suggested above, the decisions by
the panel should be translated into both Albaniah Serbian and be promptly made public. It
would be equally important that UNMIK commit itsetf giving reasons — in due time and
publicly — why it would exceptionally not follow ¢éfinding of the panel.

b) Supervision of the Compatibility of KFOR Acts orilsges to Act with Human Rights
Standards

120. KFOR has the authority and responsibility under B8 Resolution 1244 to ensure
“security” in Kosovo (see paras 12-14 above). Ehthority includes measures which, under
regular circumstances, would be exercised by pdboees, as well as extraordinary military
measures in emergency situations. In practice, KF@R since 1999 gradually reduced its
involvement in maintaining security in Kosovo irvéar of UNMIK and KPF police forces.
Currently KFOR troops largely limit themselves taimaining checkpoints where persons may
be searched, to searches of houses and to ocdadaieations of persons. Although these
activities only represent a small part of the olepmlice function in Kosovo they are
sufficiently sensitive in human rights terms aswarrant reflection. The sudden outburst of
violence in March 2004 demonstrates that it isaxatuded that KFOR may need to exercise its
continuing residual responsibility for the overadurity situation more broadly again.

121. Any suggestion concerning the establishment of ssipte human rights mechanism
with respect to KFOR must take into account thesteyg international legal framework for
KFOR, in particular UN SC Resolution 1244, and ribguirement that KFOR must be able to
efficiently perform its important task.

122. ltis in the interest of individuals, as potentratims of human rights violations, and of
KFOR itself (NATO and troop contributing countrief)at there exists a uniform supervisory
mechanism which makes the determination of the tioatpd questions relating to the
responsibility for acts of KFOR troops (see footn@6 above) unnecessary. The interest of
individual persons to have some form of reviewmyf acts by KFOR troops is obvious. Given
the risk of judicial intervention by national caaras in the Bici case (see footnote 21 above),
with respect to acts which can arguably be atteitbub the individual troop-contributing state,
these states as well as the KFOR commander histsaild prefer to have a mechanism “on the
ground” which is specifically fitted to operationakquirements, in particular to military
efficiency, and which national courts might regasla sufficient and legitimate alternative to
their own intervention. The KFOR commander showenehave an interest to have some sort
of review mechanism in place with respect to adiglwvare attributed exclusively to himself,
and thus to the international legal person NATO.

123. There are, however, limits to any possible revieschanism. As long as SC Resolution
1244 is not modified, it is the KFOR Commander winast retain ultimate responsibility for his
or her decisions. He or she must determine whattitotes military necessity. His or her acts
must not be annulled by another body. In additiba,immunity of process granted to KFOR
must be respected (UNMIK Regulation 2000/47). Esthcircumstances, it must be excluded to
vest jurisdiction over acts by the KFOR Commandenational courts or in courts created by
UNMIK, be they composed by local or by internatiopalges. There should, however, be a
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supervision of KFOR acts by the proposed Human tRiGlourt for Kosovo (see above, paras.
98-107).

124. The ultimate responsibility of the KFOR Commandead &FOR’s immunity of process
do not exclude, however, that KFOR establish repescedures within its own organisational
structure which ensure some form of independergigudicial review. Indeed, in his Detention
Directive’® the KFOR Commander has already provided for anrgsniz form of review
procedure by requiring that any decision on extendietention beyond an initial period of 72
hours must be made upon a request by the Legals&dvihe disadvantage of this review
procedure is not so much that it is purely advisbut that the review is conducted only by a
soldier who remains within the chain of command waittin the administrative hierarchy. It is
therefore currently not institutionally ensuredtttiee Commander receives an independent legal
advice, although experience shows that most Leghlisérs perform admirably in their
position.

125. It therefore seems advisable to strengthen theofolee Legal Adviser by adding two
independent lawyers to his function as providediriothe Detention Directive and thereby to
constitute an Advisory Board. These independenyédasvshould not be members of the military
and not within the chain of command or within titinanistrative hierarchy. Their inclusion
would institutionally ensure that the KFOR Commaneeeives independent advice and would
thereby reassure the public (in Kosovo and beydinal) proper human rights standards are
applied by KFOR. These two independent lawyers lshpreferably be experienced judges.
They should be readily available, which means thay should be permanently present in
Kosovo. It is conceivable that such lawyers codditawn from among the international judges
who already work in Kosovo within the areas for @thUNMIK is competent. In that case they
would be “wearing two hats”. These independent &aycould be appointed by the KFOR
Commander upon the proposal of the President oEtlrepean Court of Human Rights or
another appropriate institution. It could be preddhat the UN SRSG and/or the President of
the ECHR would propose one European and one naspEan person to serve in the envisaged
three person panel with the KFOR Legal Adviser.

126. One additional safeguard should be contemplatesticdumust not only be done but
must also be seen to be done. It would thereforddse&able if the advice which the KFOR
Commander receives from the envisaged Advisory @easuld be notified to the detainee
concerned and, upon his informed consent, to thdigouOn the other hand it is clear that the
KFOR Commander may have valid reasons for keegrgia sensitive information from being
known by concerned individuals and by the publize problem is well-known within national
legal systems. It should therefore be provided ttatKFOR Commander retain the power to
declare certain pieces of information which he deeensitive not to be communicated to a
detainee or to the public. This power would endb& Commander to provide the Advisory
Board with all relevant information which it wouttien, in part, treat confidentially and
camerain order to form its opinion.

127. The suggested Advisory Board should be competeraview all cases of detention by
KFOR troops. In addition it could be made competenteview all cases of allegations of
serious human rights violations by KFOR troops.Saltegations would include complaints
against house searches and physical mistreatmguareéns. On the other hand it would not

% Last amended on 12 July 2004.
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seem to be necessary to grant a possibility teweWFOR acts which are typically of a minor
routine nature, such as the setting up of roadblasksuch. The Board should be competent to
provide appropriate redress or compensation.

The answer to the question whether the suggesteddg Board can be established by the
KFOR Commander himself, or whether this would regj@ decision on the level of NATO
(and/or even the participating member states) digpen the internal rules of NATO and on the
pertinent international military arrangements. T&mnmission does not wish to definitively
pronounce itself on this matter. The Commissionsdbewever, find that the purely advisory
character of the suggested Advisory Board shoul#kemaatters easier. At any rate, the
Commission wishes to stress that the establishroer@n independent advisory review of
decisions or acts by KFOR (and/or participatinggps) would constitute a minimum form of
institutional human rights protection under thewmnstances and that all competent decision-
makers, be they states or individual office-hold@sch as the KFOR Commander), should
strive and work together to bring such a mechaisout.

c) Supervision of the Compatibility with Human Rig Standards of Acts or Failures to
Act by the Provisional Institutions of Self-Goverant of Kosovo

128. The Provisional Institutions of Self-Government Kbsovo have competence in
numerous fields: Economic and financial policy;cisand budgetary issues; Administrative
and operational customs activities; Domestic anetiga trade, industry and investments;
Education, science and technology; Youth and s@aiture; Health; Environmental protection;
Labour and social welfare; Family, gender and nsndransport, post, telecommunications and
information technologies; Public administration vées; Agriculture, forestry and rural
development; Statistics; Spatial planning; Touri€dopd governance, human rights and equal
opportunity; and Non-resident affairs.

129. Judicial supervision is nowadays only foreseenespect of the compatibility of laws
adopted by the Assembly, including the internafitegal instruments specified in Chapter 3 on
Human Rights, with the Constitutional Framework.

130. However, the Special Chamber of the Supreme CaurtClonstitutional Matters,
provided for in the Constitutional Framework, hagas not been set up.

131. In the Commission’s view, it is urgent to proceeithvihe setting up of this Special
Chamber.

132. It needs to be underlined that laws adopted byAsgembly are promulgated by the
SRSG. In practice, it is not uncommon that, when3RSG refuses to promulgate a law, instead
of sending it back before the Assembly, he procdruself with the necessary amendments.
This practice - about which the Commission hasagenteservations — raises the question of
whether the thus amended laws can still be coraides “Assembly laws” and thus be
subjected to review by the Special Chamber of ilygré&Sne Court. The Commission is of the
view that, inasmuch as the content of a law stanestty from UNMIK, the review of such law
would have to be carried out by the UNMIK Advisd®ginel (see paras. 109-119 above). The
Commission is cognizant of the fact that even tleeenpromulgation implies that the SRSG is
convinced that the law in question complies witker alia, human rights standards; it considers
nevertheless that this should not lead to depritiegSpecial Chamber of jurisdiction over all
Assembly Laws.
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133. It would also seem necessary to extend the Sp&iw@mbers’ jurisdiction over
individual human rights cases, i.e. over allegatiby any individual that his/her human rights
have been breached on account of any act or fadumet by any Provisional Institution of Self-
Government. This would, however, require the agegrof the SRSG, under whose authority
these institutions still function. Indeed, this gibgity would complement the right to appeal to
the panel which is competent in respect of actdMMIK and the right to have a decision by
KFOR on continued detention reviewed by the KFORigatly Board: People in Kosovo would
then have a remedy against acts by any authorKpsovo.

134. It would seem appropriate that the Special Charnb@&omposed of five judges — 3 local
(2 from the majority and 1 from the minority comnitigs) and 2 international judges. The latter
could be proposed by the President of the Euro@eamt of Human Rights and nominated by
UNMIK.

135. This Special Chamber would have to be adequatatiedtand funded, in order for it to
process the human rights applications promptly aitbdout neglecting its other tasks under
Chapter 9.4.11 of the Constitutional Framework.

VIlI. Possble Establishment of Review Mechanisms: The Role of Serbia and
M ontenegro

136. The Parliamentary Assembly has requested the Caiumido address the question
whether the State Union of Serbia and Montenegroldvoeed to be a party to an agreement
extending the jurisdiction of the European CourHoiman Rights over the international civil
administration in Kosovo. This question is partref more general question of the role of Serbia
and Montenegro with impact to the possible estaflent of human rights review systems for
Kosovo.

137. In the Commission’s opinion, the role of Serbia aMdntenegro with respect to the
possible establishment of a human rights mechamigsniKosovo depends on what kind of
arrangement is envisaged.

138. UNSC Resolution 1244 reaffirms that Serbia and Moegjro is the territorial sovereign
over Kosovo but, at the same time, it excludes i&ednd Montenegro from exercising
jurisdiction over Kosovo (see paras. 9-10 abovejbi@ and Montenegro is a member of the
Council of Europe and a state party to the Eurofgamvention of Human Rights. This means
that the realization of every proposal which waoeiltier affect the territorial status of Kosovo or
would require an amendment of the European Cororenti Human Rights at present requires
the consent of Serbia and Montenegro.

139. Since the Commission does not consider that itdigsable, at present, to envisage
providing access from Kosovo to the European CouHuman Rights as a matter of priority,
the question of a possible amendment of the Euro@emvention of Human Rights, and of a
requirement of agreement by Serbia and Monteneage dot arise.

140. The Commission has rather suggested to pursue @tesho and a medium-term
solution.
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141. The proposed solution to be realised in the sleon ttonsists in essence, as explained
above, in establishing independent quasi-judidsalsory panels which are competent to review
acts by UNMIK, KFOR and such acts by KFOR troopscivimay not be attributed to KFOR as
an entity. Since such panels are, from a legattpdiview, not only advisory but also internal
to UNMIK or KFOR and are only competent to reviegtsaby UNMIK or KFOR (including
KFOR troops), which derive their authority from U8C Resolution 1244, these panels do not
affect the status of Kosovo and therefore no iatiional legal position of Serbia and
Montenegro.

142. The proposed solution to be achieved in the lotgyen consists in setting up a Human
Rights Chamber for Kosovo (see paras. 98-107). ¢&isbe done on the basis of a UN SC
Resolution or, in the exercise of the respectigatjrmaking powers of UNMIK and KFOR, by
way of an international treaty. A UN SC Resolutwould obviously not require the consent of
Serbia and Montenegro. An international treaty \@aaly require the participation of Serbia
and Montenegro as far as it would affect the stafukosovo and therefore an international
legal position of Serbia and Montenegro. Sinceptioposed solution is limited to establishing a
competence to review acts by UNMIK, KFOR and KF@sobps, as well as PISG under the
control of UNMIK, a participation of Serbia and Menegro is not, from a strictly legal point of
view, required. However, in the opinion of the Coission, it does seem advisable to make
Serbia and Montenegro participate in the creatfomng arrangement which can be viewed as
having to be taken into account when the questibthe long-term status of Kosovo is
addressed.

VIII. CONCLUSIONS

143. The Commission has been requested by the Legalir;\ff@ommittee of the
Parliamentary Assembly of the Council of Europdadok into the human rights situation in
Kosovo with a view to designing possible humantsgileview mechanisms. The Commission is
conscious that review mechanisms represent oniyitetl aspect of the issues raised by the
need to protect human rights in Kosovo. Yet, then@dssion is convinced that an adequate
solution to this aspect could improve the situatbthe Kosovo people, and in the preparation
of this opinion it has thus been guided by thentib® to provide pragmatic proposals on how to
respond, at the institutional level, to the humghts challenge in Kosovo.

144. In respect of the possible future extension ofjtinsdiction of the European Court on
Human Rights over the international organisatiomsporarily administering Kosovo, the
Commission considers that accession by the UN of®lAo the European Convention on
Human Rights, assuming that there were the negegsiditical will, would require a prior
amendment of the ECHR and of the Statute of then€baf Europe, which would require a
lengthy process.

145. A system of jurisdiction of the European Court afirfbn Rights in parallel to the
existing ECHR system could also be conceived. Ehistion would avoid the need for an
amending protocol to the ECHR, but would require agmeement between the Council of
Europe and the UN and possibly NATO, and also wdabh NATO non-CoE member-States.
This process would still require a rather long @eiof time.

146. Furthermore, it must also be borne in mind thatatild also probably take a long time
for the Court to reach its first decision on an lgtion against UNMIK or the interim
administration, or possibly against KFOR.
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147. Accordingly, the Commission does not view the esi@m of the jurisdiction of the
European Court of Human Rights as an option capableroviding a speedy and effective
impact on the human rights situation in Kosovo.

148. As regards the possible setting-up of a local HuRaghts Court, the Commission

considers that an agreement could be concludedebatthe United Nations (UNMIK) and

possibly NATO (including NATO member States), oa tine hand, and the Council of Europe
on the other, on the setting up of a provisicaélhoc court to deal with complaints about

violations of the ECHR and its Protocols by UNMI#e Provisional Institutions of Self-

Government and possibly NATO (including NATO memiStates), also stipulating that the
Human Rights Court for Kosovo should base its ptaces and case-law on those of the
European Court.

149. This Chamber should have a mixed, mainly intermationembership, with a minority of
the candidates (e.g. 4) being nominated half byAthanian community and half by the Serbian
and other national minorities, and the majority.(&) by the Committee of Ministers of the
Council of Europe, by an instrument analogous tedRgion (93) 6. The nomination for one of
the latter five judges should be effected in age@nwith the Special Representative of the
Secretary General, to play a role similar to thHat §uge national”’in the European Court. The
judges could be appointed by the European Coltd 8resident.

150. This Human Rights Court for Kosovo should be empedeo accept applications

lodged either by individuals or by the Ombudspersantheir behalf, with their agreement,
concerning actions and omissions byittternationalauthorities in Kosovo, as well as the PISG
to the extent that they function under the supinvief SRSG.

151. The Commission views the setting up of a Human Ri@thamber as an appropriate and
necessary step towards ensuring an adequate felvehm@n rights protection in Kosovo. Such
setting up should be planned in the context offtheseen restructuring of the provisional
administration of Kosovo and amendment of the Giisnal Framework. Since such
restructuring is certainly also going to take aaseramount of time, it is appropriate, in the tigh
of the urgent need of addressing the issue oféable 6f remedies for alleged human rights
violations, including on the part of UNMIK and KFQ® also envisage provisional, short-term
solutions.

152. In the Commission’s opinion, each of the three nsainrces of potential human rights
violations in Kosovo — UNMIK, KFOR and the Provisa Institutions of Self-Government -
calls for a specific interim review mechanism.

153. As regards UNMIK, an independent advisory badwld be set up, which would be
competent to examine any complaint lodged by anggmeclaiming that his or her fundamental
rights and freedoms have been breached by any tagislations, decisions, acts or failures to
act emanating from UNMIK, but only in cases where ©Ombudsperson has found human
rights breaches in the same case, without hisémort resulting in UNMIK recognising its
responsibility for a human rights violation.

154. This panel would be competent to examine the cabijigtof any UNMIK normative
act with human rights standards. In this respeayigion should be made that ordinary PISG
courts, when called upon to examine, in a givere,dhg compatibility of an UNMIK normative
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act, would have to suspend examination of the aaderefer the matter to the panel. It would
seem appropriate for the Advisory Panel to dedi Whiese issues by way of priority, in order not
to prolong unduly the proceedings before the colitte possible finding by the panel that a
normative act is incompatible with human rights\deds would of course have no legal effect,
until UNMIK would produce such legal effect. Accorgly, the relevant domestic court would

have to await a decision by UNMIK before resumirgmaination of the case.

155. The panel would be set up for a minimum period mYaIMIK Regulation. It would be
composed of three (six/nine, depending on the warkl independent international experts with
demonstrated expertise in human rights (partigutag European system). The members of the
panel would be formally appointed for a fixed pdrioy the SRSG upon the proposal of the
President of the European Court of Human Rights. @dnel’'s mandate would cease as soon as
the Human Rights Chamber for Kosovo is establisida experts should be available in
Pristina.

156. The panel would express an opinion, by majorityeyets to whether or not there has
been a breach of the applicant’s fundamental rigitsfreedoms. Such determinations would be
rendered in English, Albanian and Serbian and wbalgromptly made public.

157. The panel would have advisory functions. Neverglen the regulation setting up the
panel, UNMIK would commit itself to accepting thanel's finding, except if the SRSG
personally determines that extraordinary reasoiss #mat do not make this possible.

158. This would mean that UNMIK should commit itselfttee following:

a) If the finding of a violation concerns a generdl@cregulation, UNMIK should take the
appropriate legal action (e.g. repeal or amendetyelation);

b) If the finding concerns an individual case, UNMIKosild provide appropriate redress
(ranging from public recognition of the violatioty restitutio in integrum and to
possible compensation). In this respect, the Cosiamsconsiders that the UNMIK
regulation setting up the panel should also expligrovide for the possibility of the
applicants to seek appropriate individual measfiogs UNMIK, following the panel’s
finding of human rights breaches in their own case;

¢) Should UNMIK, in exceptional cases, disagree whih findings of the panel, it should
give reasons for such disagreement.

159. As regards KFOR, and in particular the power t@idetan embryonic form of review
procedure already exists, requiring that any dacisin extending detention beyond an initial
period of 72 hours must be made upon a requestdyegal Adviser. It seems advisable to
strengthen the role of the Legal Adviser by addwg independent lawyers to his review
functions, who should not be members of the myliand not within the chain of command or
within the administrative hierarchy. Their inclusiavould institutionally ensure that the KFOR
Commander receives independent advice and woulditheeassure the public (in Kosovo and
beyond) that proper human rights standards ardealpply KFOR. These two independent
lawyers should preferably be experienced judgesstiodild be readily available in Pristina.
They would be appointed by the KFOR Commander upemproposal of the President of the
European Court of Human Rights or another apprignastitution. Their advice should
preferably be notified to the detainee concernalj apon his informed consent, to the public,
while the KFOR Commander would retain the poweddalare certain pieces of information
which he deems sensitive not to be communicateditetainee or to the public.
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160. The suggested Advisory Board should be competeraview all cases of detention by

KFOR troops. In addition it could be made competenteview all cases of allegations of

serious human rights violations by KFOR troops.Saltegations would include complaints

against house searches and physical mistreatmguaredns. On the other hand, it would not
seem to be necessary to grant a possibility teewe\KFOR acts such as the setting up of
roadblocks as such.

161. The Advisory Board should be competent to provideprepriate redress or
compensation.

162. As regards the Provisional Institutions of Self-@mment, it is urgent to establish the
Special Chamber of the Supreme Court on ConstitatidMatters, which under the
Constitutional Framework is competent to review toenpatibility of laws adopted by the
Assembly with the Constitutional Framework, inchglithe international legal instruments
specified in Chapter 3 on Human Rights.

163. It would also seem necessary to extend, with theeagent of the SRSG, the Special
Chambers’ jurisdiction over individual human rightsses, i.e. over allegations by any
individual that his/her human rights have been dired on account of any act or failure to act
by any Provisional Institution of Self-Government.

164. It would seem appropriate that the Special Charnb@&omposed of five judges — 3 local
(2 from the majority and 1 from the minority comnitigs) and 2 international judges. The latter
could be proposed by the President of the Euro@eamt of Human Rights and nominated by
UNMIK.

165. As regards the role of Serbia and Montenegro veipect to the possible establishment
of human rights review mechanisms for Kosovo, ia @ommission’s opinion it depends on
what kind of arrangement is envisaged.

166. The realisation of every proposal that would eithféect the territorial status of Kosovo
or would require an amendment of the European Guiore of Human Rights at present
requires the consent of Serbia and Montenegro.ddramission however does not consider
that it is advisable, at present, to envisage dimgiaccess from Kosovo to the European Court
of Human Rights as a matter of priority.

167. The UNMIK panel and the KFOR Advisory Board, white suggested as a solution to
be realised in the short-term, are, from a legaitpf view, not only advisory but also internal
to UNMIK or KFOR and are only competent to reviegtsaby UNMIK or KFOR (including
KFOR troops), which derive their authority from UWC Resolution 1244. Accordingly, these
panels do not affect the status of Kosovo and fhkredo not affect the international legal
position of Serbia and Montenegro.

168. The proposed solution to be achieved in the loteyen consists in setting up a Human
Rights Chamber for Kosovo, either on the basis &M SC Resolution or by way of an
international treaty concluded in the exercise @ treaty-making powers of UNMIK and
KFOR. A UN Security Council Resolution would obvsty not require the consent of Serbia
and Montenegro. An international treaty would ordguire the participation of Serbia and
Montenegro as far as it would affect the statukagovo and, therefore, the international legal
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position of Serbia and Montenegro. Since the pregpa®lution is limited to establishing a body
with competence to review acts by UNMIK, KFOR anB@R troops, as well as Provisional
Institutions of Self-Government under the contrblUNMIK, a participation of Serbia and
Montenegro is not, from a strictly legal point aéw, required.

169. The Commission is ready to co-operate with UNMIKEFGR and the PISG in the
realisation of the proposals made in this repodf@ny other initiative aiming at increasing the
level of human rights protection in Kosovo, inchigli pending the establishment of appropriate
review mechanisms, in reviewing, upon request, latigns and laws prepared by UNMIK or
the Assembly of Kosovo.



