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|. Introduction :

1. By letter dated 16 June 2004, the Head of thes@utional Commission of the Turkish
Grand National Assembly, Prof Dr Burhan Kuzu, asttelCommission to report on the case-
law of countries which have adopted the supremédyeaties on fundamental human rights
and freedoms.

2. The Commission appointed Mr Dutheillet de Ldmmpmember, as rapporteur. The present
report, which was drawn up on the basis of his cents) was adopted by the Commission at its
...Plenary Session (Venice, ...).

Il. Background:

3. At the Commission’s 89Plenary Session (Venice, 18-19 June 2004), Mr ubinformed

the Commission about the constitutional reform pgekwhich had been passed by the Turkish
Parliament. An important element was Article 9t Constitution, which now provides for
the priority of international human rights treat@ger conflicting national law, thus placing
them on a level between the constitution and ordifav. Until this amendment, international
treaties were incorporated on the level of ordiravwy and conflicts had to be resolved by the
rules of lex specialisand lex posterior Taken together with the other amendments, this
constitutes a significant step towards full dembcrale in Turkey.

4. This report is purely descriptive and, in ademce with Article 90 of the Turkish
Constitution, deals only with case-law concernimg supremacy of international human rights
treaties over national legislation, not constita$io

lll. Review of the relevant constitutional provisions:

5. Before looking at the case-law, it is necessalpok at the constitutional provisions on the
status of international treaties, in general oardmgg human rights in particular, where such
provisions exist, in the domestic legal systemdiféérent European countries.

6. Only a few countries have constitutional prions specifically concerning the supremacy of
human rights treaties. These countries are: Boanth Herzegovina, where the European
Convention on Human Rights has priority over dlilestlaw (Article 11.2); Moldova (Article 4)
and Romania (Article 20), where priority shall beep to international regulations on human
rights over national laws.

7. However, a large number of European countrigége hconstitutional provisions which
expressly give priority to international treatiegen conflicting national law. These countries
include Albania (Article 122.2) Armenia (Article 6), Azerbaijan (Article 151, bitugh
international treaties do not take precedence cweflicting constitutional provisions and acts
accepted by way of referendum), Bulgaria (Articje Groatia (Article 134), Czech Republic
(Article 10), Estonia (Article 123, although Estaninay not conclude international treaties
which are in conflict with its constitution), Fran€Article 55), Georgia (Article 6, as long as the

L All article references are to the constitutionshaf countries cited.
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international treaties do not contradict the caustin), Germany (Article 25), Greece (Article
28), the Netherlands (Article 94), Poland (Arti®l€), the Russian Federation (Article 15) and
the Former Yugoslav Republic of Macedonia (Artitles).

8. The constitutions of some of these countriexifipally provide that international treaties
becomepart of national legislation. This is the case in Armenia, Croatia, GermanygeCe,
Poland (in respect of international agreements lwhic not require an act of parliament), the
Russian Federation and the Former Yugoslav RepobMacedonia.

9. The Constitution of Austria provides that tlemerally recognised rules of international law
are regarded as integral parts of federal law ¢f&9). The Constitution of Portugal states that
the rules and principles of general or customatgrimational law are an integral part of
Portuguese law (Article 8). The Constitutions dhuania (Article 138) and Ukraine (Article 9)
provide that international treaties which are idifby the parliament are part of the legal
system.

10. France and Greece (with respect to the apiplicaf international treaties to non-nationals)
provide thatreciprocity shall be a requirement for international treaietake precedence. It is
not specified that reciprocity should apply only@spect of bilateral treaties.

11. Some countries do not just accept the suprenfanternational treaties, their constitutions
give priority to the“general rules” or “generally recognised rules” of international law
(Austria, Germany, Greece, Portugal and the Rudsateration). The German Constitution
provides that the general rules of internationaldaall bedirectly applicable.

12. The situation in other European countriesegari

13. The constitutions of some countries provide their national legislation shall comply with
generally accepted principles of international lavkis is the case in Georgia (Article 6),
Hungary (Article 7), Italy (Article 10) and Sloven{Article 8). The Constitution of the Swiss
Confederation provides that the Confederation &edGantons shall respect international law
(Article 5), as must the Federal Supreme Courtahdr authorities applying the law (Article
190), and states that the mandatory provisionstefnational law may not be violated in a total
or partial revision of the constitution (Article93 and 194). The Belgian Constitution provides
that federal authorities may temporarily substittemselves for councils and communities “in
order to ensure respect of international and sagiaral obligations” (Article 169). The Latvian
Constitution provides that the State shall “recegrand protect fundamental human rights in
accordance with the constitution, laws and intéonat agreements binding upon Latvia’
(Article 89).

14. In a few countries, the constitution providest if an international treaty has provisions
contrary to the constitution, the relevant constinal provisions must first be amended. This is
the position in Armenia (Article 6), France (Aracl54), Moldova (Article 8, concerning
international treaties other than those dealing tvitman rights), Spain (Article 95) and Ukraine
(Article 9).

15. Ireland “accepts the generally recognisedcypies of international law as its rule of
conduct in its relations with other states” (AmicR9) but makes any obligation under
international treaties subject to acceptance byptr#ament. Finland also requires that any
international obligation should be brought intockrby an act of parliament or presidential



CDL-DI(2004)005 -4 -

decree and states that “an international obligatfal not endanger the democratic foundations
of the Constitution” (Section 94), although it alpoovides that the Constitutional Law
Committee shall issue statements on the relatidegilative proposals and other matters to
international human rights treaties (Section 74).

16. The remaining constitutions in Europe do rmatehprovisions which specifically address the
guestion of the position of international treatrethe domestic legal system.

IV. Review of the relevant case-law of courts with cotitutional jurisdiction:

17. In accordance with the request from the Thrkigthorities, emphasis is placed on the case-
law of those countries which have adopted the sugeyg of international human rights treaties.

18. The following extracts are from decision sumesataken from the Venice Commission’s
CODICES database. It should be made clear thadehisions which appear in the CODICES
database represent a selection made by partigpatarts as being decisions of particular
importance. CODICES is not, therefore, an exhagsswurce of information. For this reason,
additional information has been included whereithisecessary to portray an accurate picture of
the position existing in the different countries.

19. The decisions are listed by country. They @ueted according to their CODICES
identification. The date of decision and the juggdn which delivered the decision are also
indicated. The full summaries can be accesseddhrthe CODICES database.

20. Only decisions which deal with the influencgosition of human rights treaties within the
domestic legal system have been included in tipsrte Decisions where courts refer to or
straightforwardly implement provisions of humarhtgjtreaties have not been included.

21. Other decisions less directly relevant topresent report, for example because they deal
with the superiority of international treaties otlttean human rights treaties or because they are
decisions of countries which do not recognise tlgresmacy of international treaties, but which
are nonetheless of interest in this context, caoulmed in the CODICES database.

Albania
ALB-2002-3-007; decision delivered on 23.09.2002H®y Constitutional Court

22. “With regard to the fact that the Rome Statutecontrast with domestic law, does not
recognise the immunity of certain subjects, therCtmund that, nevertheless, this was not in
conflict with the Constitution, because the immyrgranted under domestic law provided
protection only from the national judicial powdrcbuld not prevent an international organ, like
the International Criminal Court, from exercising jurisdiction over persons vested with
immunity under domestic law.

23. The Court affirmed that the generally acceptdds of international law are part of
domestic law. Thus the lack of immunity againseinational criminal proceedings for specific
crimes is part of the Albanian legal system...

24. On the trial of an individual by the Intermatal Criminal Court for acts for which he or she
has previously been tried by a domestic courtCibert found that the Rome Statute did not run
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counter to the principle of "non bis in idem", wiiis guaranteed by the Constitution. This was
because the Constitution provided for the retrda oase by a higher court in accordance with
the law. This role will be played by the Internatb Criminal Court, which thereby supplements
the role of domestic courts when the domestic leg#orities have failed to conduct genuine
proceedings. According to the Constitutional Costch a regulation serves the purpose for
which the International Criminal Court was estdigis.”

Armenia
ARM-2002-1-001; decision delivered on 22.02.2002HsyConstitutional Court

25. “The Constitution, providing for human riglatsd freedoms itself, does not restrict the right
of individuals to also enjoy other rights and freed enshrined in international treaties on
human rights.

26. The Constitutional Court considered the issieonformity of obligations stated in the
European Convention on Human Rights and its seyeabcols with the Constitution. The
Court's examination ascertained that some of tiiesriand fundamental freedoms stated in the
Convention and said protocols correspond to thaseagteed by the Constitution, while some
of the rights and freedoms are stated in the QGatieta but in a different manner and
formulation. On the other hand, some rights esthbll in the Convention and its Protocols are
absent from the Constitution.

27. The essence of the difference between cotistitlly guaranteed rights and freedoms and
those enshrined in the European Convention on Hurights, is that the Conventional and
Protocol norms protect human rights and freedome mxtensively.

28. Although at the first sight it may seem thagre is a contradiction of a normative nature
between the different legal instruments, such goression is false if one considers the whole
legislative system and the obligations of inteai treaties: a unique intercommunicated legal
system.

29. In this regard, Article 6 of the Constitutistates that, "International treaties that conttadic
the Constitution may be ratified after making aresponding amendment to the Constitution”.
Furthermore, it should also be adopted as an dbiganitial provision regulating the
constitutional relations, as is required by Artidleof the Constitution, which declares: "The
State guarantees protection of human rights aretidmas based on the Constitution and the
laws, in accordance with the principles and normhénternational law”. This constitutional
provision means that the Republic of Armenia isigadal to conscientiously carry out its
obligations arising from principles and norms démational law, including international treaty
obligations (Pacta sunt servanda).

30. The International Pact of 16 December 1966Conl and Political Rights and the
facultative protocol thereto, as well as the Ireional Pact of 16 December 1966 on Economic,
Social and Cultural Rights as international, alt@npassing documents providing for human
rights and fundamental freedoms, as well as thassiple limitation or derogation, are legally
binding in the Republic of Armenia.
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31. Thus, in accordance with Articles 4 and 4&efConstitution, the provisions of the above-
mentioned international instruments do form parthef legal system of norms and principles
regulating constitutional-legal relations.

32. This condition may create the illusion of appé contradiction between Articles 4 and 6.6
of the Constitution.

33. However, there is no contradiction as Arti&3eof the Constitution provides that "the rights

and freedoms set forth in the Constitution are exdtaustive and shall not be construed to
exclude other universally accepted human and dyiits and freedoms". In other words, a
citizen of the Republic of Armenia - or a persoimfgeunder its jurisdiction - not only has the

rights and freedoms guaranteed by the Constitutionalso such rights and freedoms which are
the logical continuation of the rights and freedsteted by the Constitution or an additional
guarantee of the implementation of the latter.

34. The ground for this interpretation is that @sgible collision of the provisions of the

Constitution and any international treaty suppdbasthe Constitution either directly excludes
the right, which is clearly determined by an intgional treaty, or imposes such a behaviour,
which is categorically prohibited by a treaty. Téés no such collision in the view of above-

mentioned rights.

35. The Constitutional Court also considered tbgardless of the norms of Public International
Law, states are bound by mutual obligations, yetajpproach towards the protection of human
rights, formed in the system of Public Internatiobaw, gives grounds to conclude that the
human rights and fundamental freedoms, based omsystem of multilateral conventions, are
rather the objective standards of the behaviostatés, than their mutual rights and obligations.
The obligations of states, stemming from intermaioinstruments, are rather directed to
individuals under the jurisdiction of these stdtemn to other participating states. In this regard,
the Convention of 4 November 1950 is used to ptopmrsons and non-governmental
organisations from the organs of state power, wigcan important sign of the rule of law,
stated by Article 1 of the Constitution. Moreowie Convention and its Protocols are based on
such rights and standards, which conform to theitspnd letter of human rights and
fundamental freedoms guaranteed by the Constitatiohthe international treaties to which the
Republic of Armenia is party.

36. The whole legal regime of the Convention, udesig the principles on the possible
limitation of the guaranteed rights, are constaia®g that initial provision that the obligations
adopted by the State are directed to the protecticall individuals, in accordance with the
norms and principles of international law. Consegjyetaking into account Article 4 of the
Constitution, obliging the State to guaranteera#rationally recognised rights and freedoms;
Article 43 of the Constitution, stating that theghis and freedoms enumerated by the
Constitution are not exhaustive, meaning thatizetitor other person do have other universally
recognised rights and freedoms, and acceptingaittettiat the constitutional norms on human
rights and freedoms do not have a prohibiting,dsutiuthorising nature; it can be said that the
issued conventional and Protocol norms confornhéoriorms and principles on human rights
and fundamental freedoms, set forth in the Cortistitci

Austria

AUT-1987-C-001; decision delivered on 14.10.1987THeyConstitutional Court



-7- CDL-DI(2004)005

37. “In Austria fundamental rights guaranteed iy European Convention on Human Rights
(hereafter the Convention) are regarded as indwidghts and rank as constitutional law. The
courts are at liberty, within the limits of theirisdiction, to base their decisions on provisiohs
the Convention. This is a frequent practice. Faangple, in the field of criminal law, the
fundamental right to freedom of opinion takes omsiderable importance when offences
against a person's reputation are being dealt ¢aththe Supreme Court's decisions of
18.12.1998, 120s63/97; 24.10.2000, 40b266/00x;28n04.2001, 60b69/01t). The courts are
also required to take account of the fundamenggditsi guaranteed by the Convention when
interpreting the provisions of ordinary law. Howeveonsideration of the Convention when
interpreting ordinary written law is admissible yitb the extent that this leaves some room for
freedom of interpretation.

38. Where an ordinary law that a court must applya given case is at variance with
fundamental rights under the Convention, and musseguently be deemed "unconstitutional”,
the court concerned is nonetheless under an abligad apply it. The matter must then be
referred to the Constitutional Court, which canagdrthe provisions in question if it holds that
they are unconstitutional by reason of their failtar comply with the Convention.

39. Anyone entitled to appeal to the Constitutid@®aurt may do so on the ground that a legal
decision (an administrative decision, a law orgul&ion) has interfered with his or her rights
under the Convention.

40. Nonetheless, the Constitutional Court doesowsider itself strictly bound by the case-law
of the European Court of Human Rights. It hasjristance, already expressly underlined that it
is in principle autonomous in giving its own intexations and pointed out that "domestic law
governing organisation of the state, which is ohstutional rank" may gainsay the
consequences of certain interpretations. The Quofigstial Court has also stated that the
European Court of Human Rights must be regardethagrincipal body required to interpret
the Convention and must accordingly be accordegtigpimportance™ (VfSig 11.500/1987). In
this respect, to avoid contravening internatioaal, |the Constitutional Court makes a regular
effort to take account of developments in the $tvagy court's case-law (ViSlg - Official
Digest - 14.939/1997, Bulletin 1997/3 [AUT-1997-34); V{SIg 15.129/1998, Bulletin 1998/1
[AUT-1998-1-004]; VfSlg 15.462/1999; decision of.Q4.1999, B 1625/98, Bulletin 1999/1
[AUT-1999-1-002]).”

Belgiunt

BEL-1993-2-029; decision delivered on 15.07.1993H&yCourt of Arbitration

41. “Articles 14 and 20 of the Constitution, gudeging freedom of expression and association,
do not preclude the possible imposition of certastrictions on civil servants in respect of those
freedoms, but such restrictions must meet the meapeints set out in Articles 10.2 and 11.2
ECHR and in Articles 19.3 and 22.2 of the Inteimadi Covenant on Civil and Political
Rights.”

Czech Republic:

CZE-1999-1-002; decision delivered on 26.01.199¢hkyConstitutional Court
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42. *In view of the fact that the Civil Procedu@ode deprives courts, in proceedings on
electoral complaints in local elections, of the powo hold an oral hearing, the court is obliged
to decide itself on the conduct of the proceedargs can decide without the participation of the
parties. Naturally, it could even go beyond therususet by statute and decide on the basis of
Article 6.1 ECHR (requiring a fair, public hearinghich, under Article 10 of the Constitution,

is directly binding and takes precedence over t&sttHowever, as the objective conditions
which should guarantee the proper conduct of actieteshould be given more weight than
particular individual rights, it was not necesstanythe court to do so, especially in view of the
fact that the oral hearing before the Constitutiddaurt fulfils the requirements of Article 6
ECHR.”

CZE-1997-3-009; decision delivered on 14.10.199tkyConstitutional Court

43. “In addition to reaffirming its position exgsed on three previous occasions, the
Constitutional Court pointed out that, since tha g in idem principle is also laid down in
Article 4.1 Protocol 7 ECHR, it is directly bindirand overrides statutes, so that the ordinary
courts should have applied it directly.”

France
FRA-1975-C-001; decision delivered on 14.01.197%eyConstitutional Council

44. *“In order to determine the admissibility of argument alleging a violation of Article 2
ECHR, the Constitutional Council was required fa first time to rule on the compatibility of a
law with a treaty.

45. The "Loi Veil", which regulated the voluntasrmination of pregnancy, was alleged to be
contrary to the European Convention on Human Rjgttigch provides that "Everyone's right to
life" is to be protected. The Constitutional Colinefused to entertain the application and held
that Article 55 of the Constitution does not pravidr imply that respect for the principle of
superiority of treaties over laws must be ensunedthe context of a review of the
constitutionality of laws provided for in Articlel&f the Constitution.”

46. In subsequent decisions, the ConstitutionainCib made it clear that, if the review of the
rule stated in Article 55 of the Constitution couldt be effected within the framework of
constitutional review, it had to be carried out dither courts. Reviewing the conformity of
statutes with treaties, and especially with theogean Convention of Human Rights, is now a
matter for ordinary and administrative courts urtiercontrol of the Court of Cassation and the
Conseil d’Etat

Georgia

GEO-1999-1-001; decision delivered on 15.07.199&bkyConstitutional Court

47. “In addition, the complainants asserted thatdisputed normative acts contradict the Act of
Restoration of National Independence which recegnile prevailing force of international law
over domestic law on the territory of Georgia. Taiversal Declaration of Human Rights is
one such international act, Article 17 of whichwees the right to own property alone and in
association with others.
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48. The Constitutional Court held that the disgudets.... violate the complainants' property
rights. .... The universal right to property andirseritance, acquisition and alienation shall not
be abrogated.”

Hungary
HUN-1996-3-008; decision delivered on 04.09.199@heyConstitutional Court

49. “Article 7.1 of the Constitution declares thia¢ legal system of the Republic of Hungary
accepts the universally recognised rules and regutaof international law, and harmonises the
internal laws and statutes of the country withdhkgations assumed under international law.

50. Article 29.3 of the Paris Peace Treaty inveltree obligation of the Hungarian Government
to compensate those Hungarians whose property \&ken tunlawfully and without
compensation by enacting the needed regulationinteonal law. The Hungarian Government
still had not complied with this obligation, thesed in order to redress this omission, the
Constitutional Court called upon the Parliamentieet its legislative duty before the end of
June 1997.”

HUN-1993-3-015; decision delivered on 13.10.1993HeyConstitutional Court

51. “The President asked the Court to review the for its conformity with both the
Constitution and two international agreements -chat7.1 ECHR and Article 15 of the
International Covenant on Civil and Political RighAs for the second claim, the Court had to
interpret its jurisdiction to consider questions iaternational law when ruling on the
constitutionality of a not yet promulgated law. T@eurt claimed the right to judge the law's
conformity with international law, because the Qowmsr required under Article 7.1 of the
Constitution to ensure harmony between domestic &l obligations assumed under
international law when evaluating a law's congtnaility.”

ltaly:

ITA-2001-1-003; decision delivered on 19.03.2001H®/Constitutional Court

52. “The governmental power to establish specraingements for enforcing the sentence of a
person transferred to an administering state (eimigrthe sentence) under the Convention on
the Transfer of Sentenced Persons must comply thiéhgeneral system established by the
Convention. This system gives precedence to theinggtering state's legal system, and in
particular to its constitutional principles andesll

53. ...[T]he article of the law implementing the Conventthat provides for the possibility of
concluding an agreement between the sentencingadndnistering states, preventing the
sentenced person from enjoying the advantagesdadvior by the system in force in the
administering state must therefore be declarednsticational.

54. It was argued on these grounds that the lgshemmenting the Convention on the Transfer of
Sentenced Persons violated the constitutional iptegc prohibiting penalties involving
treatment contrary to human dignity (Article 27f3tee Constitution) and protecting health as a
basic right of the individual (Article 32.1 of ti@gonstitution).
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55. The incorporation into the Italian system aifthb generally recognised standards of
international law and convention-based internati@t@ndards has limits which are aimed at
safeguarding its identity and which therefore matidrive from the Constitution.

56. In some cases the Constitution itself provalsepecific foundation for the incorporation of
international law, assigning a particular legalueato the rules introduced into the Italian
system. This is the case of Article 10.1 of the SEitution, which lays down that the Italian

system "shall conform™ with the generally recogdipenciples of international law, and Article

11 of the Constitution, which mentions the foundingaties and standards of international
organisations ensuring "peace and justice betwesdions". However, in both cases the
incorporation of such standards into the domesiiall system is subject to respect for the
"fundamental principles of the constitutional systeand the "fundamental human rights".

57. On the other hand, where there is no speciiastitutional basis, convention-based
international legal standards take on the legakefaf the domestic implementing instrument in
the national system. Consequently, when the Ceuwstked to consider the constitutionality of
the law introducing the treaty into the domestistem, it will do so as it would with any other
piece of domestic legislation.”

Lithuania
LTU-1995-3-008; decision delivered on 17.10.199%H®yConstitutional Court

58. “In accordance with the principle of sovergygevery State has the right to choose concrete
ways and forms of implementing norms of internatldaw in its internal legal system. There
are various ways and forms of implementation ofreoof international law, and it is recognised
that the validity of international law in generadaof international treaties in particular within
the legal system of the State shall always depanthtonal law. According to the Constitution
only international treaties which are ratified e tSeimas shall be the constituent part of the
legal system of the Republic of Lithuania having fibrce of law.

59. The case was initiated by the Government ®fRbpublic of Lithuania. It requested the
Constitutional Court to investigate if Article 7athd Article 12 of the Law «On International
Treaties of the Republic of Lithuania» are in caanude with the Constitution. ... The second
problem concerned the juridical force of internadibtreaties entered into by the Republic of
Lithuania and the ways of implementing them.

60. The Constitutional Court ruled that the primrisof Article 12 of the disputed law, namely
that international treaties «shall have the fofdaw», was in compliance with the Constitution
to the extent that it applied to international tiesaratified by the Seimas; but the same provision
contradicted the Constitution to the extent thaipplied to international treaties which had not
been ratified by the Seimas.”

Poland
POL-1995-3-016; decision delivered on 21.11.1995hb Constitutional Tribunal
61. “Unreasonable limitations on the freedom t@lmember of trade unions are not allowed in

a democratic State ruled by law, especially whey thfringe international treaties ratified by
the Republic of Poland.
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62. Moreover, the new law, as far as the saidipitain was concerned, was contrary to ILO
Convention no. 151, which provides for the accdptdimitations on the freedom to be a
member of a trade union and to Article 11 ECHR Arigtle 17 ECHR.”

POL-1994-3-020; decision delivered on 23.09.200thkyConstitutional Tribunal

63. A statute authorising the President to ratifyinternational treaty is a normative act being
subject to the Tribunal's control.

64. According to Article 33 of the Small Constitutt (the Constitutional Act of 17 October
1992), the ratification and denunciation of intéiorzal treaties is reserved for the President. The
ratification and denunciation of international treg relating to the State borders and defensive
alliances, as well as of treaties imposing upon $tete financial obligations or requiring
legislative changes should previously be authotiseBarliament in a statute.

65. Neither the Constitution nor the Constitutiofaibunal Act explicitly authorise the

Tribunal to review the constitutionality of an imational treaty. According to the

Constitutional Tribunal Act, however, the Tribunel empowered to decide upon the
constitutionality of any «legislative act» (statube act having the force of a statute).
Accordingly, a statute authorising the Presidenttdy an international treaty is subject to the
Tribunal's control.

66. The Tribunal is also competent to declareatuts authorising the President to ratify an
international treaty unconstitutional when the tiye@ontains self-executing provisions
inconsistent with the Constitution.

67. The Tribunal may not declare such a statutenstitutional having regard only to the fact
that it entitles the President to ratify a tredtgttis inconsistent with previous international
obligations of the State. Neither may such a stabhat declared contrary to the Constitution
solely on the ground that it entitles the Presidematify a treaty imposing upon the State a duty
to implement legislation, or might affect the cadvere of the Polish legal system.”

Romania
ROM-2001-2-005; decision delivered on 03.07.2001hieyConstitutional Court

68. “The impugned legislation was alleged to créne the spirit and letter of the international
human rights treaties ratified by Romania and fagnpart of its domestic law, since it
discriminated against Romanian citizens on thermptaaf their dual or multiple nationality.

69. In this connection, reference was made tocledi 2, 21.1 and 21.2 of the Universal
Declaration of Human Rights, Articles 2.2 and &.1he International Covenant on Economic,
Social and Cultural Rights, and Articles 2.1 andoR%he International Covenant on Civil and
Political Rights, together with Articles 5.9 an& of the Document of the Copenhagen Meeting.

70. In considering the objection, the Court fotimat although the provisions of Section 6.a of
Act no. 188/1999 were acknowledged to be fullyeeping with the terms of Article 16.3 of the
Constitution, the objecting party had requesteévéew under Article 20 of the Constitution
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concerning the primacy of international human ggptovisions in the event of conflict with
domestic law.

71. In the light of Articles 2 and 6 of the Intational Covenant on Economic, Social and
Cultural Rights, the Court found that the rightwork established by Article 38.1 of the
Constitution could not be restrictively interpretasl the right of entry to either a regular civil
service post or a similar post. Exercise of thétrigp work may be subject to conditions
(education, age, etc) which are not to be constaga@stricting the right to work. In the case of
the civil service, there are other specific requieats besides these conditions.

72. The impugned legislation was fully in accomawith Articles 2 and 6 of the International
Covenant on Economic, Social and Cultural Rightth vrticles 2, 23 and 29 of the Universal
Declaration of Human Rights, and with Article 18f3the International Covenant on Civil and
Political Rights. According to these provisiong txercise of freedoms may by its very nature
be subject to certain restrictions which must rninedess be prescribed by law and necessary
inter alia for maintaining national security or lawd order.

73. Likewise concerning requirements as to therpmetation of Article 21 of the Universal
Declaration of Human Rights as a whole, the Cowatlenthe observation that the provisions in
guestion contemplate access to elected publicesffias long as these are deemed to embody
paramount values of protection, expression of g@pfe's will through genuine elections, the
will of the people constituting the basis of thehawity of the state, and elections held under
procedures securing freedom of voting. Article 25he International Covenant on Civil and
Political Rights has a similar purport.

74. It follows from the aforementioned internabninstruments that prohibition of all
discrimination is not seen as unlimited but, in ttentext of a legal prescription, may be
assessed in terms of its reasonableness.

75. IV. In the case in point, the Court correctiyund the objection alleging
unconstitutionality inadmissible in asking it taarpret a provision of the Constitution in such a
way as to declare it incompatible with the inteioval treaty framework relating to human
rights. If it allowed the objection, the Court wdukke the revision of the Constitution upon
itself, the effect of the decision being to nullihe application of the text.

76. In this way, the Court would extend the linatsts own jurisdiction.”
ROM-1994-3-004; decision delivered on 15.07.1994heyConstitutional Court

77. “It is contrary to the constitutional and miational provisions safeguarding the right to a
private life to consider sexual intercourse betwten consenting adults of the same sex an
offence, if the act was not performed in public dittinot cause a public scandal.

78. The Court held that Section 200.1 of the GrahiCode is unconstitutional if applied to
sexual intercourse between two consenting aduliiseofame sex, if the act was not performed
in public and did not cause a public scandal. Befar ruling the Court took into consideration
Article 26 of the Constitution, relating to the f@ction and enjoyment of private and family life,
and to the fact that this Article concurred withtiéle 8 ECHR and the Council of Europe
Parliamentary Assembly's amendment no. 8 to thertrem the application by Romania for
membership of the Council of Europe.
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79. Having regard to the principle of the prima€ynternational law provided for in Article 20
of the Constitution and the interpretation givenAiticle 8 ECHR by the European Court of
Human rights, the Court found that all homosex@dhtions with minors or even between
adults, where one of the two parties had not cdedemr causing a public scandal, are not
covered by this article of the European ConventonHuman Rights, to which Romania
acceded under law no. 30 of 31 May 1994.”

ROM-1993-R-001; decision delivered on 27.04.1998&le Constitutional Court

80. “Likewise, with regard to citizens' rights aliderties, domestic law is consistent with
international law, insofar as Article 20 of the Gbitution states that its provisions relating to
citizens' rights and liberties shall be interpreted enforced in conformity with the Universal
Declaration of Human Rights, and the covenantsadiner treaties to which Romania is a party,
and that in the event of any inconsistencies betvilee covenants and treaties on fundamental
human rights to which Romania is a party and irtelaawvs, precedence shall be given to the
international rules.”

Switzerland
SUI-2003-2-006; decision delivered on 17.01.2008ey~ederal Court

81. “In short, in refusing family reunificationheé Administrative Court had committed no
breach of federal, constitutional or treaty law.”

SUI-1999-C-001; decision delivered on 23.03.199%ey~ederal Court

82. “Similarly when an appellant relies on the dgpgan Convention on Human Rights:
infringement of Convention rights is treated, ingedural law, as equivalent to infringement of
constitutional rights.”

SUI-1999-2-006; decision delivered on 26.07.199%eyFederal Court

83. “In conflicts of law, international law in piple takes precedence over national law, in
particular where the international rules seek twgmt human rights. Thus, despite the letter of
Article 98a and 100.1.a OJ and by virtue of Artiélé ECHR, an administrative-law appeal to
the Federal Court against a confiscation orden@federal Council is admissible (recital 4c-e).

84. The issue was whether the confiscation oeleuider Article 6.1 ECHR. Confiscation is a
serious interference with the appellant's propegtyts. According to legal theory, government
measures taken on grounds of internal or exteewlrgy do not fall within the ambit of the
Convention. The European Court of Human Rights rie&ger taken a clear position on the
subject. In view of the seriousness of the interfee, there could be no denial that Article 6.1
ECHR was applicable. The appellant's further reaon Articles 10 and 13 ECHR did not have
a decisive bearing.

85. In the present case, the provisions of thef@dudicature Act could not be interpreted in a
manner consistent with the European Convention omah Rights. Swiss law here clashed
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with the Convention's requirements, and Articledldid. 3 and 113.3 of the Federal Constitution
did not resolve the matter. General principlesit#rnational law and the Vienna Convention on
the Law of Treaties require that states honourr timternational undertakings. The federal
authorities thus had a duty to set up judicial erities that met the requirements of Article 6
ECHR, and the Federal Court was required to dahl Ais appeal against the Federal Council
decision.”

SUI-1997-3-008; decision delivered on 20.10.199teyederal Court

86. “Under Article 139.a OJ, an application foviesv of a Federal Court judgment is
admissible where the European Court of Human Rightee Council of Europe Committee of
Ministers has upheld an individual complaint ofdmie of the European Convention on Human
Rights or its protocols and compensation is obtdéanly by means of review....

87. On the substance of the application the Fe@mart found some inconsistency between
Article 50 ECHR and Article 139.a OJ. Under Arti&le ECHR award of just satisfaction could

be contemplated only where internal law allowed qartial reparation for the consequences of
the violation finding; the Federal Judicature Amt,the other hand, provided for review only as
a subsidiary remedy. Which rule took precedenceemidgd on the circumstances of the
particular case.”

SUI-1996-2-005; decision delivered on 16.04.199&eyederal Court

88. “The Federal Court ... considered that in acamocd with the rules of international law, the
exchange of letters between India and Switzerlandstduted an international treaty,
irrespective of what it was actually called. Acaogly, it took precedence over domestic law
relating to judicial co-operation. This did not hewer deprive Switzerland of the right to agree
to co-operation having due regard to any broadpriatons contained in domestic legislation.

89. A request for co-operation could, howeverydm approved if the procedure abroad
conformed to the principles of procedure geneiaigepted in democratic States and defined in
particular by the European Convention on Human Righhdia was not a party to this
Convention but had acceded to the Internationale@ant on Civil and Political Rights of 16
December 1966. On an international level, this @amé was the counterpart of the European
Convention on Human Rights; in Article 14 it liskee guarantees contained in Article 6 ECHR,
even going beyond this provision, since, for exanparagraph 5 of Article 14 corresponds to
Article 2 Protocol 7 ECHR. It could therefore beegumed that the Contracting Party would
honour its international commitments.”

SUI-1991-S-003; decision delivered on 15.11.1991hkyFederal Court

90. “According to the Federal Constitution, thel&@l Court is required to apply the laws and
agreements passed by the Federal Parliament. Tiopdamn Convention on Human Rights is
part and parcel of Swiss law, the Federal Parliante&ving approved the accession of
Switzerland to the Convention. The Federal Coike, any other authority, is thus bound by the
Convention. It ranks higher than a mere federal. ldnternational public law (Vienna

Convention on the Law of Treaties, 23 May 1969wtoch Switzerland is a party) expressly
provides that international treaty law is to préeaier domestic law. The Federal Constitution
does not preclude the Federal Court from inquiaego whether a federal law is compatible
with the Convention; it merely precludes repealimgamending it; on the other hand, it may
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refrain from applying it in a specific case whesedb so would be contrary to international law
and would thus render Switzerland liable to a coiom for contravening that law. In examining
whether a provision of federal law is in accordanth the European Convention on Human
Rights, the Federal Court must first of all asdert@hether it is possible to interpret such a
provision as being in accordance with the Convaeritio

SUI-1991-C-002; decision delivered on 15.11.1991heyFederal Court

91. “According to the Federal Constitution, thel&ml Court shall apply federal legislation and
treaties approved by the Federal Assembly. Thedeam Convention on Human Rights is also
part of Swiss law, since the Federal Assembly pascaed Swiss accession to this treaty. Like
all other authorities, the Federal Court is thusriabby this Convention.

92. The Convention has a higher status than aleifederal law. Under public international
law (Vienna Convention on the Law of Treaties of Ma8y 1969, to which Switzerland is a
party), international law in conventions takes pdsnce over domestic law. The Federal
Constitution does not prohibit the Federal Countrfrexamining the compatibility of federal
legislation with the Convention, it only prohibit§rom annulling or modifying such legislation.
On the other hand, it may refrain from applyingint a particular case, if this infringes
international law and thus exposes Switzerland finding that it has violated the Convention.
In deciding whether a provision of Swiss federal ls&s compatible with the European
Convention on Human Rights the Federal Court mtst éstablish whether such a provision
can be interpreted in a way that is compatible wghConvention.”

SUI-1989-C-001; decision delivered on 22.03.198%eyederal Court

93. “With regard to the principles instituted hetEuropean Convention on Human Rights
[Article 5.4 ECHR on the right to consult the ret@f proceedings, prepare their own defence
and therefore respond effectively to the prosetugmplication for an extension of their remand
in custody] should be noted, firstly, that whensthg@rinciples do not offer remand prisoners
greater protection than that already afforded bynekiic law they are still taken into
consideration in interpreting and applying the faméntal rights embodied in the Constitution,
in so far as these principles give these rightstjoa form, and, secondly, that the Federal Court
must take account of the relevant case-law of thevéntion bodies.”

Ukraine
UKR-2001-C-002; decision delivered on 11.07.2001heyConstitutional Court

94. “According to other international and legacdments which have had binding effect on
Ukraine, even before its Constitution took effattjs an international legal obligation of
Ukraine to ensure that all its citizens are hellly ftresponsible if they commit any of the
overwhelming majority of crimes stipulated by thenie Statute.

95. The foreign policy activities of Ukraine araskd upon universally recognised principles
and norms of international law (Article 18 of ther@titution). One such principle is the diligent
performance of international obligations which cante existence in the form of international
and legal norms which were first elaborated in ¢lagly stages of the development of the
concept of the nation state, and which are todayoelied in a number of international treaties.



CDL-DI(2004)005 - 16 -

96. The Statute effectively reproduces the ovelmimg majority of the provisions, which
define criminal activities, contained in the comvems to which Ukraine acceded. This is in
complete conformity to the international and legalgations of Ukraine.”

UKR-2001-2-006; decision delivered on 11.07.2001hayConstitutional Court

97. “The prohibition on extradition in Ukraine ggcumvented in relation to the International
Criminal Court by application of the relevant psigns of the Statute developed or approved by
the member states. These provisions are basede@natonal conventions on human rights,
and Ukraine has already given its consent to badbby such conventions.

98. Therefore, the constitutional prohibition oxtradition may not be considered as being
separate from the international legal obligatioindlkraine.

99. International treaties become a part of Ukaairdomestic legislation, after consent to be
bound by the treaties which was given by the paiat (Verkhovna Rada). In this way, the
issue of national sovereignty is reconciled wite tact that the jurisdiction of the international
courts of justice covers Ukrainian territory (pmbetd that the provisions of the statutes of the
international courts do not contradict the Consti). Therefore, binding Ukraine to the
provisions of the Statute will not contradict tlegwirements laid down in Article 75 and Article
92.14 of the Constitution.”



