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This report, after being adopted by the Sub-Coremitin International Law, on the basis of a draft
report prepared by Mr Stanko Nick with the assistarof the Secretariat of the European
Commission for Democracy through Law, was apprdyethe Commission at its ... meeting on ...
and ...

A questionnaire (CDL-DI (95) 3) was first drawn dgr submission to members, associate
members and observers of the Commission. The Rappaubsequently considered it necessary
to ask certain supplementary questions (CDL-DI (®6})o provide further insights into certain
matters covered by this study.

The Commission has received replies from the fallgwountries: Albania, Armenia, Austria,
Belgium, Bulgaria, Canada, Croatia, Denmark, Estoiinland, France, Georgi&ermany,
Greece, Hungary, Italy, Kyrgyzstan, Latvia, Liectstein, Lithuania, Malta, Moldova, Norway,
Netherlands, Poland, Portugal, Czech Republic, RamaRussia, Slovakia, Slovenia, South
Africa, Spain, Sweden, Switzerland, Turkey and Ulaa

Introduction

The purpose of the report is to present the legatdations of foreign policy in a large number of
States with different legal cultures, in orderake account of that diversity but also - and alzlve

- to identify the principal axes of developmentshis sphere. The concept of legal foundations of
foreign policy covers two different problems:

- first, the legal rules which must be observed mwitee directions to be taken by foreign
policy are determined, and above all tiigher principles which must be observed by the pulz
powers when they define the content of foreign paly; and

- secondly, théegal rules concerned with the implementation of fieeign policy, that is to
say, the rules which determine the framework withihich foreign policy is conducted and
especially those relating to the persons respan$ibladopting the measures which give concrete
form to the general directions to be taken by fprgaolicy.

The existence of legal rules capable of influencing theontent and direction of foreign policy

is not open to question. Such rules have long exist international law. Thus principles such as
the principlepax sunt servanddex specialis derogat legi generalex posterior derogat legi
anteriori, respect of peace and other principlegusf cogenshave always bound States in the
context of foreign policy. The emergence of ruldsdomestic law designed to regulate the
determination of foreign policy, on the other harsdpart of a more recent movement. National
sovereignty, the independence of the nation, hurngins, democracy and other higher values
proclaimed in the constitutional charters of Statesbeginning to have an increasing impact in this
area. It is thiggradual movement towards the subjection of choiceis foreign policy to legal
rules established in domestic lawhat forms the subject-matter of the first parthaf report.
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Moreover, there have also been developments itetied rules concerned with the division of
powers in relation to the implementation of foreignpolicy. Traditionally the domain of the
executive, foreign policy is beginning to be ingiegly the concern of other political actors. The
acceleration of globalisation and the increasirtggration of different countries in international
society has the effect that more and more issuesregulated at a supranational level, in
multilateral meetings or international organisagiohhe influence of foreign policy in domestic law
and the life of citizens is becoming more widesgrezitizens can no longer disregard it. Thus a
certain democratisation of the implementation of feeign policy, with the legislature being
increasingly involved, has been the inevitable eqnence of the growing interpenetration of the
domestic and international legal orders. It is thecond evolution in relation to the legal
foundations of foreign policy which forms the suttjenatter of the second part

1. Determination of the choice of foreign policy byegal rules of domestic law

This movement is associated with the condemnaticatbsolutist systems and the recognition of
the higher value of democracy, human rights andldorental freedoms and the rule of law. The
idea is that there are some rules which must bereéd in all situations by those participating in
public life, including in the sphere of foreign @yl However, it is not enough to identify legal
rules applicable to the definition of foreign pglin texts. It is also necessary to examine whether
there are control mechanisms which ensure thaethdss are observed. Tee&istence of legal
rules capable of influencing the content of foreign pplmust be combined with mechanisms
which ensure that they agéfective’.

1.1 The principles which must be observed when theirections to be taken by foreign
policy are defined

The replies received from the States which took ipathis study prove beyond question that there
is @ movement towards the consecration of legakrwhich bind the content of foreign policy. The
sources of these rules varyin a large number of States the fundamental ipligee which serve to
determine the directions to be taken by foreigncgadre laid down in the Constitution, while in
other States they are found in particular in ledgish or even in traditional practicés.

1 It should be noted that the examples used to illustrate the report were chosen at random. For a full
insight into the subject, reference should be made to the appendix, where the applicable rules are set out on a
country-by-country basis.

2 "From a normative aspect, the subjection of external relations to legal rules can scarcely be doubted. It is
therefore possible to agree with Carré de Malberg that diplomatic activity is not absolutely legibus soluta
and that it is not in every respect above the law. However, it is necessary to accept Paul Reuter's assertion
that while the hierarchy of norms is one thing, the sanction of that hierarchy is another matter, because it
entails the intervention of the power". See E. ZOLLER, Droit des relations extérieures, PUF 1992, p. 257.

3 This is so of Switzerland, where the majority of the essential axioms of foreign policy (namely solidarity,
universality and availability) are not mentioned in the Constitution, while neutrality is not affirmed as a
general principle (see also p. 5).
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As regards thactual content of the legal rulesvhich must be observed when foreign policy is
defined, we find, first, a wide range of values ethare often borrowed from international law, and
in particular fromjus cogensand which recur systematically in numerous Stad@song these
values one can mention the rules of good neighlomagitand the three cardinal principles of the
existing international system put in place by ths @harter, namely the principle of the settlement
of international disputes by pacific means aloméicia 2 paragraph 3), the principle of abstention
from the use of force or threat of force in intd¢io@al relations (article 2 paragraph 4) and the
obligation to conform to the resolutions of the Udecurity council in the frame of collective
security, according to chapter Il of the U.N. CharWalues such as peace and the development of
friendly relations between nations are thus meetian a number of Constitutions.

However, there are also other categories of rulegchwrecur systematically, namely those
concerning the guarantee of the survival of théeStsuch as, for example, respect for national
sovereignty and the territorial integrity of theatet Certain rules, on the other hand, are pedaliar
some States and may be explained by the speaft tiaditions of these States. These include, for
example, the principle of neutrafttynon-alignmert or comprehensive defefise

Lastly, the question of the necessity to respéelciegasuch as human rights, democracy and the rule
of law in foreign policy has also arisen, in tighti of the fundamental place which these principles
occupy in numerous domestic legal orders. The \éeflommission takes the view that States
should be encouraged to respect these values inathework of their foreign policy. The regard
for these values constitutes an integral part®@htw constitutional order.

1.1.1 Rules borrowed from international law

First of all, the reference to peace and the condamation of war as a method of resolving
disputesis found in a large number of national ConstitagioThus, according to Article 2.2 of its
Constitution, "Greece pursues the strengtheningeafice and justice and the development of
friendly relations between nations". Peace is atated to be a general objective of foreign policy
in the Constitution of the following countries: @Gany, Georgia, Hungary, Italy, Netherlands,
Spain, Kyrgyzstan, Estonia, Malta, Romania and &t@a/ Admittedly, the classification of this
principle as a legal rule is not established. Whieeee is a risk to their survival and their intggr
States may still employ force. Moreover, it seeiffecdlt to subject the assessment of such a need
to judicial control. However, it is significant thpeace as a general objective of foreign policy
should be enshrined at the highest level in dom&sii.

Furthermore, in certain case®re specific rules give concrete form to this dag to maintain

4 For example in Switzerland.
5 For example in Malta.

¢ For example in Austria.
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peace Thus, for example, Article 26.1 of the GermaniBaaw states that all activities which may
jeopardise peaceful international relations, anghiricular preparations for military aggressiae, a
unconstitutional. Furthermore, in the interest @poting peace, it is provided that Germany may
become a party to a system of collective secuAtyidle 24 of the Basic Law) and general and
obligatory arbitration for the purpose of settlimgernational disputes (Article 24.3 of the Basic
Law). In Italy it is also provided that limitatiore$ sovereignty are allowed in order to construrct a
order of peace and justice between nations. The si@sire to maintain peace inspired the original
prohibition in the Turkish Constitution (Article 2n declaring war or sending armed forces
abroad in situations deemed unlawful accordingternational law.

Other principles of international law are also nmd in a number of Constitutions. These
principles include thepeople's right to self-determination (Russia, Slovakia)respect for
established frontiers (France), theterritorial integrity of other States (Hungary) andnon-
interference in their domestic affairs(Hungary, Ukraine.

Other Constitutions, on the other hand, insteadepkating the content of the legal rules of
international law, simplyequire observance of international law as a wholavhen foreign
policy is defined

Among the rules of general international law trepeet of which may be considered as guaranteed
by such a clause are above all those which goveenlanguage of international relations, i.e.
diplomatic and consular relations. The fundamentaracter of these rules has been strongly
reaffirmed by the International Court of Justicehia case of the hostages in the american embassy
in Teheran. In it's decision the Court made a pofirstressing that the obligations laid on States b
the two Vienna Conventions of 1961 and 1963 on dditic and Consular Relations are of
cardinal importance for the maintenance of goaatimels between Stafes

A constitutional provision requiringbservance of international law as a whole in taméwork of
foreign policy is to be found in the following cdues: Armenia, Greece, Hungary, Bulgaria,
Kyrgyzstan, Lithuania, Romania, Slovenia. The flenConstitution requires in particular
observance of the principfgacta sunt servanddn Estonia there is a further reference to normal
international practices to resolve issues not vesblin the Constitution, legislation and
international law. In the Netherlands the Consttuteven requires the public powers to promote
the development of international observance ofdie This provision shows the major importance
which the Netherlands ascribes to an internatiordgr based on universally applicable norms.

1.1.2 Rules associated with the traditions peculido certain States

7 However, Hungary confers fundamental importance on the protection of minorities living in
neighbouring countries. The violation of human rights cannot therefore be regarded as the domestic affair of
a country.

8 International Court of Justice, 24 may 1980, Case concerning United States diplomatic and consular
staff in Teheran, United States of America v. Iran, R. 1980, p.4.
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Alongside the principles borrowed from internatioiagv, in some countries there are special rules
relating to foreign policy which are explained Wheit historical traditions and their own legal
cultures. This is so of therinciple of neutrality (Malta, Austria, Sweden, Switzerland),
comprehensive defencgAustria), non-alignment and non-participation in military alliances
(Malta). These rules are sometimes set out in theest@ution. Thus Article 1.3 of the Maltese
Constitution provides that Malta is a neutral copmthich actively works for peace by adhering to
the doctrine of non-alignment and refusing to tad&e in any military alliance. Similarly, in Ausdri
the principles of neutrality and comprehensive degeare found in the Constitution. Sometimes
these result from custom given concrete form in €ébement measures (Sweden, Switzerland).
These rules may have also been developed (Switzfla

1.1.3 The values of democracy, the rule of law amabservance of human rights

Are these values, which are found in numerous nati€onstitutions and prescribe the general
conduct of the State, also binding in the contekktth® definition of foreign policy? It is
undoubtedly rare for there to be express referencdo these values among the principles to be
observed when foreign policy is defined. The ograple is Bulgarian Constitution, which, when
referring to the fundamental objectives of the ifgmgoolicy of the country, includes the welfare and
fundamental rights of citizens. It is apparent, bBoer, that in spite of the absence of specific
reference to these values, they are binding omgiogolicy under a twofold doctrinal construction.

First, if these rules are among the principles to be obsexd by the public powers in general
they must also be observed when foreign policy éfindd’® Thus in Spain, although the
Constitution makes no mention of these principleslegal foundations of foreign policy, it
expressly prohibits (Article 95.1) the signaturetiaaties containing provisions contrary to the
Constitution. Having regard to the importance elstvalues in domestic law, this implies the need
for a policy which endeavours to satisfy the ppes and values set forth in the Constitution. The
replies received from a number of countries seesupport this point of view (Croatia, Slovenia,
Switzerland, Turkey, Germany, Greece, Italy, Litmaa Russia). This position is corroborated by
the recognition of the existence of absolute lirtot&uropean integration as a result of the need to
observe these principles. This is the case in Ggymaccording to the case-law of the Federal
Constitutional Couft. In other countries (Austria, Norway), howevee #bove mentioned values

9 On this point, see the chapter on Switzerland in the appendix.

10 On this point, see the well-known "Einerseits-Andererseits-Theorie" of German doctrine, which states
that it is necessary to strike a balance between, on the one hand, the obligation for the public powers to
conduct themselves in a way which is consistent with human rights and, on the other hand, the need to
observe other imperatives. Thus the European Commission of Human Rights considered that Germany's
refusal to exercise diplomatic protection in favour of one of its nationals was justified by Germany's
intention to protect friendly relations with Poland; K. HAILBRONNER, Kontrolle der auswirtigen
Gewalt, Verdffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer, pp. 15 and 24.

11 See in particular the Solange 1 and 1I decision of the German Constitutional Court:
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have a value which is more political than legal.

Secondly, the accent is often placed on the aares$inumerous States to treaties which guarantee
human rights and fundamental freedoms. In accoedanth the principlepacta sunt servanda
these principles must be observed by the publicgpewhen they determine their policy, including
foreign policy (Netherlands, Croatia, Greece, Poland Switzerland).

1.1.4 Diplomatic protection and the right of asylum

In the context of the same desire to protect indial rights, specific actions are sometimes
imposed on the State in the context of its forgaghcy. Thus theprotection of nationals living
abroad is an obligation which is often imposed on thelgupowers. The Spanish Constitution
requires the public powers to take care to prdtececonomic and social rights of Spanish workers
abroad. In slightly different terms, Article 108tbe Greek Constitution provides that the State is
safeguard the living conditions of the Greek diaspand the maintenance of its links with the
mother country. It must also safeguard the edutatia the social and occupational promotion of
Greeks working outside the national territory. $amty, the Hungarian Republic regards itself as
responsible for the fate of Hungarians living adesits frontiers. Alongside this obligation imposed
on the public powers to protect the interests @ibnals residing abroad, a more specific obligation
to exercise diplomatic protectionis found in Germany. Article 1.2 of the Basic Lawhich
announces the existence of inviolable and inalienddws, is regarded as the source of an
obligation requiring Germany to exercise diplomatiotection in favour of its citizengs-a-visany
States which might ill-treat them.

Furthermore, certain Constitutions, desirous olugng observance of the fundamental rights of
aliens, guarantee thrgght of asylum andstrictly regulate the possibilities of extraditingand
deporting refugees Thus Article 16 of the German Basic Law provitlest anyone persecuted on
political grounds has the right of asylum. The saigkt is established in the Italian Constitution.
These matters are also governed at Constitutiexal in Portugal.

1.1.5 Principles linked with the sovereignty of thé&tate

A separate place must be given to the principlesofign policy which are linked with the
guarantee of the sovereignty and survival of tleeStThus references are often found among the
constitutional provisions relating to foreign pglito national sovereignty (Bulgaria, Estonia,
France, Russia), the independence of the StateydBa) Estonia, Georgia, Hungary, Lithuania,
Switzerland), the integrity of the territory (EstanHungary), national security (Estonia, Lithudnia
and the preservation of the nation and its cul{istonia). Furthermore, the existence in certain
Constitutions of express authorisation for certéiansfers of sovereignty shows that the
inalienability of national sovereignty constitutesa principle which is binding when foreign

Bundessvervassungsgericht, ~ Beschluss von  29/5/74,  Europarecht 1975, n°l/2, p.150 et
Bundessverfassungsgericht, Bescluss von 22/10/86, Europarecht 1987, n 1, p.51.
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policy is determined and which can be assigned litsi only within the strict framework laid
down by the Constitution Thus in Germany Article 23.1 of the Basic Law,iebhempowers the
legislature to transfer certain sovereign powersheo European Union, and Article 24.1, which
provides for the transfer of sovereign powers terimtional organisations, are exceptions to the
rule of the inalienability of national sovereigntin Italy, too, Article 11 of the Constitution
expressly authorises limitations of national soigety for the purpose of constructing an order of
peace and justice among nations.

Where such transfers of powers are not expresshoased, it has sometimes been necessary to
amend the Constitution before concluding certaterivational treaties. Thus the adoption of the
Maastricht Treaty, which entailed a transfer ofeseignty from the Member States to the European
Union, was possible only after certain Constitusiblad been amended. This was the case in France
and Portugal, for example.

1.1.6 Objectives of foreign policy

A further question to arise is whethie determination of the objectives by the Constittion
may have other than a political and programmatic claracter. In certain countries the
Constitution actually mentions certain actions lidep to encourage them. Thus Article 7.4 of the
Portuguese Constitution gives a special place fatisas with Portuguese-speaking countries.
Similarly, in Spain Article 11.1 of the Constitutigprovides for the conclusion of dual nationality
treaties with Iberian-American countries and cdestwhich have or have had special links with
Spain. Since there is no legal requirement foraightion to conclude these treaties, the reference
to them must be regarded as encouraging the proamotipolitical action in this sense. Similarly,
Article 56 of the Spanish Constitution gives splecigortance to relations with the nations of its
historical community. This article has also beegarded as encouraging the development of
relations with Latin America. These provisions sdenbe incentives more than obligations. The
debate as to the legal or political nature of thiakss is open.

1.2 The legal effectiveness of the principles to lobserved in defining foreign policy

As we have just seen, there is a definite movenusvdrds the establishment of legal rules which
must be observed when the content of foreign palcgetermined, although the general and
declaratory content of these rules often meansthiegttend to be political in nature. However, the
confirmation of this tendency depends essentiallyhe - principally judicial - means of controlling
the compatibility of the implementation of foreigalicy with the rules in question.

In the context of foreign policyhe courts have long proved reluctant to control tle acts of the
public powers*?

12 As Paul Reuter observed, the courts have drawn a more or less definite line which they do not allow
themselves to cross, because they consider that it defines a field which falls outside their competence. There
is not a single court in the world for which this line does not exist. According to Lord Wilberforce, the
principle of judicial abstention in international matters is not at the courts' discretion but is inherent in the
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First, in a number of countries the "act of Staiesbry has the effect that acts of the public pswer
carried out in connection with foreign policy aret ramenable to judicial review. "Where the
Government carries out acts in domestic or intewvnat matters which are recognised as acts of
State, it is difficult to see how it is performiagministrative tasks." The exercise of the funcobn
government is not a matter for the control of thart, but possibly for the political control of the
legislature’® It is in accordance with this concept that in samentries, and particularly in France,
Greece, Croatia and Slovenia, acts which fall wittie context of foreign polity escape any
control by the courts

In other countriethe acts of certain organs are not amenable to judial review. This is the case

in Finland for decisions of the President and attBarliament. In the Netherlands Article 120 of
the Constitution prohibits the Courts from ruling the constitutionality of international treatiés.
Switzerland the courts are prohibited from revieyine constitutionality of federal legislation and
international treaties (Article 113.3 of the Congion). The fact that the acts of certain orgames a
not amenable to judicial review is explained by tla¢ure of the political system in force in these
countries, where the predominance of a particidargp sometimes means that its subordination to
judicial review is limited.

However, exclusion from judicial review is in the pocess of becoming less absolutdhus
France has a preventive control of the conformityeaties with the Constitutiorilhe executive is
also deprived of its traditional freedom of actighere the fundamental rights of the person are in
issue™® The development of the "separable act" theory diss allowed the courts' scope for
intervention to grow wider. In Slovenia, an exceptto this absence of judicial review is provided
in the event of error, crime or tort. Similarly, linland it is possible to lodge an extraordinary
appeal against administrative decisions, includimegdecisions of the President of the Republic, on
the basis of procedural errors, other grave eoblaw or substantial new evidence.

In a large number of European countries, moredvenstitutional Courts or their equivalents
are empowered,nter alia, to review the conformity with the Constitution of treaties and other

very nature of the judicial process. There are some cases where the court cannot state the law, not because
the case is political but because the question which has arisen is political. The question is necessarily
political in the absence of judicially identifiable operational "standards" to resolve it, as Judge Bremann
observed in the Baker v. Carr case; E. ZOLLER, Droit des relations extérieures, PUF 1992, p. 311.

13 Quotation from René Chapus, in Dictionnaire Constitutionnel, O. DUHAMEL, Y. MENY, 1992, p.
7.

14 These are acts associated with the actual operation of diplomatic negotiation.

15 In Germany, on the other hand, an attempt to introduce the " Theorie der regierungsfreien Hoheitsakte"
met with failure; K. HAILBRONNER, Kontrolle der auswdrtigen Gewalt, VVDStRL, p. 12.

16 E. ZOLLER, Droit des relations extérieures, PUF 1992, p. 342.
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foreign policy measures. This is so in Albania, A&ma, Austria, Bulgaria, Canada, the Czech
Republic, Estonia, France, Germany, Hungary, It&lyrgyzstan, Lithuania, Slovenia, Spain,
Georgia, Malta, Portugal, Romania and Russia.

Sometimesspecial organshave been given responsibility for ensuring effectrespect of the
principles which must be observed in defining fgrepolicy. This is the case in Estonia, where a
legal chancelloris responsible for ensuring that legislation amal/egnment measures are
compatible with the Constitution. Similarly, in Gg@ aspecial committebas been established to
ensure observance of human rights. In many cosrdinembudsmatnas also been given the same
responsibility, including in relation to foreign Imy (Finland). Lastly, it quite frequently falls
within the powers otertain bodies involved in foreign policyto ensure compliance with the
principles which must be observed when the dirastito be taken by foreign policy are
determined. This is the case in Russia, where tegident may annul any Government measures
which are contrary to the Constitution. Similariy, some countries the political control which
Parliament exercises over the Government is coresid® ensure compliance with the principles
applicable in the relevant matters (Romania, Slaydbkraine).

The emergence of Constitutionadse-lawconcerning the fundamental choices of foreigngyoli
has gone through a discrete but significant developent. Control of the acts determining foreign
policy in relation to Constitutional or other norngsnot frequent. The only countries which have
confirmed that a body of Constitutional case-lawstsx are Bulgaria, France, Germany and
Portugal. Furthermore, where such control does é@xis often limited in scope. The courts are
inspired by the notion that it is of fundamentalportance that the State should appear at
international level with a single voice, which &turally that of the executive. Therefore the court
prove to have great reservations about ruling endbality of an international action of the State.
None the less, the increasing number of courtsiwdssume responsibility for ensuring observance
of the Constitution and the inclusion in the Cdnsibnal arsenal of norms relating to foreign
policy seem to lead gradually towards the developnoé a degree of judicial control of foreign
policy. This marks a significant development assed with the phenomenal importance acquired
nowadays by international relations and the gersed¢ptance of the principle of the rule of law.
The Venice Commission encourages this developmedtapproves that the judiciary and in
particular the high jurisdictions ensure the respefcthe constitutional order and the above
mentioned fundamental principles in the field okign policy.

2. Democratisation of the conduct of foreign policy

Alongside the recent evolution towards the estabient of legal rules which must be observed
when foreign policy is defined, there is also aoltary movement towards a certain
democratisation of the implementation of foreigtiqyo

Increasing globalisation has the effect that thgallenorms created within international
organisations or as a result of multilateral negmis are growing in number. Nowadays the
conduct of foreign policy has what are sometimesatliand immediate repercussions on the life of
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citizens’. Foreign policy is no longer confined to questimisvar, peace and trade, as in the
nineteenth century. Consequently, it can no lobgdeft entirely to the discretion of the executive

The reason which traditionally justified the exé@geis monopoly in this sphere - namely the need
to take rapid and undivided decisions in the pmsgidefended as against other countries -persists.
The executive therefore retains its predominamgaesibility for foreign policy. However, it is now
being joined byother players. The increasing role played by Parliament, thevgrg practice of
consulting citizens by referendum, the first stegd®en on the international stage by decentralised
authorities and the increased importance of diaogith various socio-professional categories all
go to mark the end of the hegemony of the executifereign policy. The power to take decisions
is therefore shared and the Constitutional Cougsalso led to ensure that this division of powers
is observed.

2.1 Division of responsibilities between the legeflure and the executive

Nowadays there is a movement towards an increasuadvement of national Parliaments in the
sphere of foreign policy, by providing them with mmomeans of information and control and
reinforcing their responsibilities. The Venice Comsion considers that a greater implication of
Parliaments in the field of foreign policy should éncouraged; Parliaments should, in particular,
be fully informed on foreign policy and examine régularly in order to participate in the
determination of the direction foreign policy istéke.

The greater role given to the legislature is explaed in Western democracies as a reaction to
the way in which the executive commandeered foreigpolicy.*® The predominance of the
executive in the conduct of international relatiomsing to globalisation and increasing regulation
of questions at international level, made eviddm inadequacy, not to say the absence, of
parliamentary control in this sphére.

17 The same conclusion is reached by K. HAILBRONNER, Kontrolle der auswirtigen Gewalt,
VVDSIRL, p. 122.

18 Foreign policy traditionally came within the discretion of the executive. "Negotiation cannot be the act
of several persons and nothing of what affects a people's relations with its neighbours can be prepared in the
tumult of a deliberative Assembly", Eugéne PIERRE, Traité de Droit Politique, Eléctoral et Parlementaire,
Paris, Second Edition, 1893, no. 456. "In external politics, Parliament's role consists in entrenching and
ratifying rather than in commanding and indicating the direction to be taken by government action",
Michel AMELLER, Union Intreparlementaire, Paris, Second Edition, 1966, p. 363. "It is as though
democracies had never succeeded, in the sphere of foreign policy, in completely eliminating the memories of
regal conduct. The conduct of foreign relations remained to a degree monarchic", E. ZOLLER, Droit des
relations extérieures, PUF 1992, p. 29.

19 Many writers consider it essential that national Parliaments should be increasingly involved in foreign
policy. On this point see the observations of R. WOLFRUM, Kontrolle der auswirtigen Gewalt,
VVDStRL, pp. 41 and 62.
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On the other hand, the procedures for democratitraoto ensure the lawfulness of normative
action are also absent at international level. Whateferred to here is thproblem of the
democratic deficit in decision-making processes ahternational level, a problem which is
especially acute at the European level owing tohilgl degree of Community integration. The
inadequacy of the control of national Parliamentsrdhe activity of the representatives of their
Governments in the Council is not counterbalancedaih effective control by the European
Parliament. However, the situation in the Europdaion is only an example which illustrates a
more general evolution. The intensification of native activity at international level and the
increasing interpenetration of national and inteonal legal orders raises the question whether a
new democracy must be invented for decision-talahgnternational level. This, as President
Braibant writes, is a real problem which is thelgheen of the modern age: how are democratic
procedures for the elaboration of international kmwbe introduced alongside the democratic
procedures for the elaboration of domestic AwWris to this need to democratise the conduct of
foreign policy that the movement towards an indgrepgvolvement of national Parliaments in
foreign policy corresponds.

In this context consideration will also be giventhe particular historical heritage of the various
countries. In some countries tinereased involvement of the legislature in the sgne of foreign
policy is explained by the traditional predominanceof the legislature in the political system
(Switzerland). In the case of the new democratiesjmportant role given to the legislature may
be seen as the survival of the traditional predanmge of the organ which supposedly represented
the people in a political system where the separaif powers is henceforth established.

2.1.1 The increasing importance of the legislaturs'role in foreign policy

Depending on the political systems, the legislatleys a more or less important role in the
conduct of its country's foreign policy. It is pide to distinguish situations wheRarliament
participates directly in forming foreign policy, by defining the broad directions to be taken by
foreign policy or exercising its power to ratifg#ties, and those where it plays an indirect iole,
exercising its power to control the executive.

20 TH, S. RENOUX, M. de VILLIERS, Code constitutionnel commenté et annoté, Editions Litec 1994.
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2.1.1.1 Parliament may participate directly in detemining foreign policy

The Parliament plays a direct part where it exescits power teatify international treaties. In
some countries Parliament has exclusive power tify fiaeaties. This is the case in Armenia,
Ukraine, Slovenia, Romania and Georgia. In othemtrtes Parliament has a general power to
ratify treaties, except for certain categories gfeaments. This is the case in Turkey and
Switzerland, where Parliament's power does notudgl in particular, agreements of minor
importance.

In the majority of States there is provision forlRanent's intervention for all questions of major
importance. It is common for the Constitution td set a list of treaties which, owing to their
importance, must be approved by Parliament. Trpsiexpin particular to:

- treaties ofvar andpeace(France, Lithuania, Portugal, Russia),

- political and military treaties (Albania, Bulgaria, Croatia, Spain, L#hia, Portugal:
military treaties, Spain, ltaly, Slovakia: politiceeaties),

- treaties to do with frontiers (Albania, Nethedan Estonia, France, lItaly, Lithuania, Malta,
Poland, Portugal, Russia, Spain),

- thoseconcerned with fundamental righ{glbania, France: treaties relating to personal
status, Greece :concessions individually affeaBngek nationals, Russia, Spain),

- treatiesentailing financial commitmen{&lbania, Bulgaria, Croatia, Estonia, France, ltaly
Lithuania, Norway, Poland, Spain),

- those concerned with the sovereignty and independenctheofcountry (Liechtenstein,
Malta),

- those amending existing legislatiofAlbania, Croatia, Estonia, Finland, France, Italy
Poland, Spain, Sweden),

- those whos@nplementation requires legislatiqi€roatia, Netherlands, Norway, Slovakia,
Sweden),

- those which fall within théegislative spheré¢Finland, Germany, Latvia).

The same applies to treaties concerrting country's accession to military alliancéSroatia,
Poland),

- or, generally, t@n international organisatiorfCroatia, Estonia, France, Greece, Lithuania,
Malta, Portugal, Russia, Spain).



-14-

However, it is sometimes merely stated, without endinat treaties of major importance must be
ratified by Parliament. This is the case in Nonaag Sweden.

Parliaments therefore frequently intervene in tlagification of treaties. Even though the
significance of this intervention may be relatids@ Austria, for example, Parliament has never
refused to ratify a treaty), the fact that thereyba fresh negotiations before the treaty is eaifi
owing to the views expressed by Parliament, is ubtilly important.

The significance of parliamentary intervention & always the same. In some countries Parliament
actually ratifiestreaties and in othersatuthorises their ratificatiorffor example in Italy) or agrees
to their ratification (Norway). In Greece, for exalen Parliament's approval does not mean that it
participates in the act of ratification, accessiangeptance or approval of a treaty, but it is a
condition of the treaty's validity in domestic la®@onsequently, after Parliament has given its
agreement, the President of the Republay decide not to ratify the treatyr to delay ratification.

In Finland, the consent of the Parliament is ndy arcondition for the treaty's validity in domesti
law but also an authorization to the Governmemnttiby the treaty. However the Government has
no legal duty to make use of this authorization.

Finally, particular attention must be given to $mpe of this parliamentary intervention. It is
sometimes the case that Parliament's agreemesquged for the adoption of the treaty but that it
is not necessary where the treaty is denouncedhereneservations are expressed. This is the case
in Finland”, Greece, Malta and Norway.

However, Parliament's power may sometimes go mugther. Sometimes Parliament is
empowered to define the principal directions to beéaken by foreign policy.

This is the case in Croatia, the Czech Republimrits, Georgia, Hungary, Kyrgyzstan, Latvia and
Slovenia. In Italy the Government and Parliamer intly responsible for establishing the
fundamental principles of foreign policy.

Where Parliament does not have the role of defithiegessential principles of foreign policy, it is
sometimes provided that Parliameniust at least intervene when decisions of major
importance for the country are taken This is the case in Bulgaria and Denmark. In some
countries it is because of practice that Parliamgenonsulted where important problems are to be
resolved (Norway). In other countries, on the ottend, there is no general presumption that all
guestions of major importance must be authorisddadrirament (Germany).

Lastly, in some countriedirectives may be given to the Governmen{Croatia, Italy, Spain).
However, this possibility is precluded in other owoies (Turkey). In such cases Parliament merely
has the power to express its views. Thus in Tualldiyarliament is able to do, in the absence of the

21 However a recent report of the Commission (n°13 of 1997) proposes a change to the Constitution
aiming to make the parliamentary approval a condition for the denunciation of a treaty.
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power to issue directives to the Government, isdopt resolutions expressing its views, which do
not have force of law. Similarly, in Greece extéraidairs are within the exclusive power of the
executive. Parliament may give advice or exprest®d but cannot itself conduct foreign policy.
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2.1.1.2 Parliament may have a role in determiningoreign policy by virtue of its power to
control the executive

In several States Parliament mysiss a vote of confidencen the Government when the
Government is invested. Whether by a motion of eefiSor a right of interpellatiof® Parliament
may therefore withdraw its confidence from the Gawgent at any time where its policy does not
correspond to Parliament's views. In many countheslegislature is empowered to control the
policy of the executive (Albania, Armenia, AustrBulgaria, Croatia, Czech Republic, Finland,
France, Germany, Greece, Hungary, ltaly, LithuaNatherlands, Poland, Romania, Slovakia).
This means that the legislature has considerablepto influence the options effected in foreign
policy. It should be noted, however, that the peattimportance of this power depends on the
terms in which it is framed and, more specificatip, the conditions required for withdrawal of
confidence from the Government. Thus in Franceeunie Fifth Republic, the conditions for
adopting a motion of censure are so strict that ardingle motion of censure has been adopted.

Secondly, Parliament exercises control over theniieh of foreign policy by means of its
budgetary powers Thus it is not uncommon for there to be a geneiatussion of the
fundamental principles of foreign policy within Rament when it votes on the expenditure of the
Ministry of Foreign Affairs. This is the case in #ua, Croatia, the Czech Republic, Finland,
France, Germany and the Netherlands. The Finnidlafant may, on the basis of its budgetary
powers, avoid the President's foreign policy pitsj@hich require new funding.

Lastly, in the majority of countries Parliament laasts disposal the ordinary means of controlling
Government policy, namely thaossibility of questioning Ministers, requesting ifiormation,
reports etc. This is the case in Albania, Austria, Crqatiee Czech Republic, Finland, France,
Hungary, Italy, Malta, Romania and Slovenia.

Parliament's role has increased in the areas wioereative activity at international level is most
intense. Thus thpowers of Parliament to be informed have had to beeinforced, especially in
the member countries of the European UnionA specific duty to inform the Parliamentary
Committee specialising in European affairs has les¢ablished in Finland. In Italy there is a legal
obligation to inform Parliament of draft legislatiof the European Union prior to its adoption. The
same applies in Portugal and in France, where |&r@8.4 of the Constitution requires the
Government to lay before the National Assembly thredSenate draft Community measures which
include provisions of a legislative nature. LasityGermany Article 23 of the Basic Law provides
that the Bundestag is to be constantly informeddefelopments in this area. Before the
Government participates in the decision-making @sean the European Council the Bundestag is
to be given the opportunity to state its opinion #me Government must take its resolutions into

22 This is the constitutional mechanism which allows Parliament to overturn the Government where it
disapproves of its policy.

23 This is a procedure of parliamentary control which takes the form of an oral question followed by
discussion and generally ending in a vote expressing Parliament's judgment of the Government's reply.
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account.

Furthermore, théncrease in the numbers of Parliamentary committeeg¢specialising in foreign
affairs, European affairs, assistance and developmatters etc.) is a recent phenomenon which
corresponds to Parliament's desire to follow mtsety the questions concerning foreign pdifcy
On the basis of these committees' reports, Panitm®etter informed and capable of reacting
more quickly and with greater awareness to theouariproblems which arise. Special foreign
affairs commissions have been established in AmysBulgaria, Canada, Croatia, the Czech
Republic, Denmark, Estonia, Finland, Germany, RattuHungary, Liechtenstein, Malta, Slovenia
and Norway. The power of these commissions somstmoes beyond the mere ability to obtain
information and propose solutions to ParliamentusTlim Austria the Constitution contains special
rules concerning theonsent of parliamentary commissiondor certain foreign policy measures
adopted in the context of the European Union anstrig’s participation in the operations of the
United Nations and other international organisatidimilarly, in Denmark there is aftligation

to consult the Foreign Policy Committee regarding certain stjoas of major importance.
Furthermore, in the particular context of Europedfairs, all important questions must be
discussed within the special committee, which gives Government aegotiating mandate In
Austria a Council for Foreign Policy has also besemh up to respond to the need to involve
Parliament in the preparatory stage of negotiations

2.1.2 The executive's major responsibility in thennplementation of foreign policy

Parliaments therefore make a considerable effomdmease their intervention in the context of
determining the broad directions to be taken byifpr policy. We shall now examine the
executive's responsibilities in this area, look@t they are exercised and define the broad lihes o
future evolutions in the executive's exercise ofdésponsibilities

Although there is no doubt as to the traditionadmminance of the executive in defining and
implementing foreign policy, the way in which itssponsibilities are exercised varies according to
the nature of the political systems in the varioaantries. First, the executive may haveragle
head as in Switzerlarfd or Georgig’ for example, or dual head in the sense that the executive

24 Take for example the case of Croatia, where one finds parliamentary committees specialised in foreign
affairs, in interparliamentary cooperation, human rights, ethnic and national entities and minorities.

25 Some writers emphasis the risk of stagnation and ineffectiveness which might follow an increased
intervention by the legislature in external relations, L. WILDHABER, Kontrolle der auswirtigen Gewalt,
VVDStRL, p. 68. Similarly, the observations made by ]. BARTHELEMY and P. DUEZ in 1933 still hold
true: "With the control of Parliaments, great diplomatic constructions become more and more difficult", E.
ZOLLER, Droit des relations extérieures, PUF 1992, p. 254.

26 In Switzerland the Head of State is a primus inter partes and does not have a particular role.

27 In Georgia, on the other hand, there is no Government, but the Ministers serve directly under the
President of the Republic.
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role is divided between the Head of State and tbee@ment. The way in which powers are
divided between these two branches of the execalseevaries from one country to another.

In some States, in particular in parliamentary denaoes therole of the Head of State is
essentially ceremonial and formal since in order to have lawful effect all acts gtéd by the
Head of State must be countersigned by a memhbe @overnment. This is the case in Germany,
Greece, Hungary, Italy, Liechtenstein, Norway, &gat, Sweden and Turkey. In certain countries,
in particular in presidential democracies, the Heh®tate is invested with the power of taking
essential decisions (Armenia, Croatia). In RussaRresident of the Federation is even empowered
to determine the principal directions to be takgn fbreign policy. In any event, whether
symbolically or not, thédead of State is generally invested with the followg powers (without
necessarily having a monopoly): he represents thmtry, he negotiates, signs and in some
countries ratifies international agreements, anubis and recalls the country's representatives
abroad. The representatives of other countrieaa@medited to the Head of State.

The Government has a wide range of responsibilities for foreigiiqy. In some countries the
Government is primarily responsible fdetermining the fundamental principles of foreign
policy. This is the case in Denmark, Germany, Greeceta\idde Netherlands, Norway, Portugal,
Slovakia, Switzerland and Turkey. However, the easing amount of legislation in various areas
means that the power of the executive to deterthi@doreign policy of the country is sometimes
limited (Austria). In countries where the GovernmiEnnot empowered to do so, it is still often
empowered to take initiatives in determining fonegplicy (Bulgaria, Kyrgyzstan).

The power torepresent the country abroad and to negotiate andanclude international
treaties also belongs to the Government, even though sbreetimes shared with the Head of
State. In this context, the following countries miag mentioned: Croatia, Estonia, Greece,
Hungary, Romania, Russia, Slovakia, Slovenia, &ndnd, Sweden, Czech Republic, Albania.

Lastly, theimplementation of foreign policy and the coordinaton of activities in this area of
foreign policy are generally within the competentéhe Government.

In short, the way in which responsibilities areidied between the President of the Republic and the
Government depends dhe nature of the political systemestablished in each particular State.
The executiveas a whole undoubtedly hasry significant powersin this matter, which vary
between determining the directions to be takenobgign policy and implementing foreign policy
and administering it from day to day.

Here, too, however, a development within the exeeutself deserves special mention. Increased
cooperation between States and the process of &maptegration have blurred the distinctions
between States' domestic policy and their foreigiityy More and more frequently, Ministers
responsible for a certain branch of domestic affag endeavour to take over the external
aspect of their responsibilities Thus they claim the power to negotiate or corelidernational
conventions. This development is seen, in particula Austria, Croatia, Greece and the
Netherlands.
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2.2 The emergence of new actors in the conduct airéign policy

The people, which was long excluded from the conhdlipolitical affairs, in strict conformity with
the principle of representative democracy, hasugihdsucceeded in being directly associated with
the direction of these affaifS.This arrival of the people on the political stéges been expressed,
in particular, by the introduction of proceduressemi-direct democracy in many States, including
the determination of foreign policy; it has als&ea the form of a demand for power closer to
citizens, with responsibilities increasingly beeveg to decentralised authorities, including in the
sphere of foreign policy.

In the context of this desire for decisions toddesh closer to citizens, mention should also beemad
of an evolution towardg€onsultation of socio-professional circlesin particular the growing
involvement of NGOS in this area. Pressure groups have no official imforeign policy, but they
may have ale factoinfluence on the directions which it takes. Negidns with American lobbies
in the corridors of congress are well known. At Eheopean level there is also indirect recognition
of the importance of dialogue with socio-profesalonircles before adopting decisions. The
creation of the Economic and Social Council, whothys a part in the Community legislative
procedure, is evidence of this evolution.

2.2.1 The patrticipation of the people in the conduof foreign policy

Nowadays the people plays an increasingly freqpant in determining the broad principles of
foreign policy. First, there arquestions of such importance that direct consultatin of the
people by referendumis provided for in the Constitution. Thus the momaportant questions
concerning the life of the State are subject tefarendum in Ukraine and Lithuania. There is also
provision for a referendum for questions relatingparticipation in an association of States or
participation in and withdrawal from an interna@borganisation, in Slovakia and Switzerland. In
Denmark the people must be consulted where itapgqeed to delegate national sovereignty. In
Croatia, a referendum can be called concerningtitatienal amendments or other important
guestions relating to the independence, unity, astence of the Republic. A referendum is
obligatory for any decision about Croatia's pgpation in alliances or it's withdrawal from such
alliances. Lastly, in France a referendum may b be approve draft legislation aimed at
authorising the ratification of a treaty whichhaltigh not contrary to the Constitution, would affec
the functioning of the institutions. Similarly, &ferendum must be held in Austria where a
constitutional principle will be altered by a trgat

In other countries thpossibility of holding referenda is mentioned withat further detail . This
is the case in the following countries: Bulgariaan@da, Estonia, Finland, Georgia, Malta,
Romania, Russia, Spain and Sweden.

28 B. CHANTEBOUT, Droit Constitutionnel et Science Politique, published by A. Colin, 1996, p. 209.

29 Non-governmental organisations.
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On the other hand, some Constitutigmeclude referenda in connection with certain mattes.
Thus the following cannot be the subject-mattex céferendum: the execution of obligations taken
by the country in the context of international l§ttungary), the implementation of treaties
(Slovenia), legislation promulgating treaties orthawising their ratification (Hungary, Italy),
international treaties (Latvia, Estonia), all quess relating to the budget and finance (Estonia,
Slovakia), questions concerning national sovergigmd those relating to rights and freedoms
(Slovakia).

The initiative for popular consultation sometimes lies with citizens. This is the cas&aorgia,
Liechtenstein, Lithuania, Malta (but the decisionether to hold a referendum is also a matter for
the discretion of the executive), Russia (where @umnstitutional Court recognises that the
conditions for holding a referendum are met, thesient is required to hold one), Slovakia,
Slovenia, Switzerland and Ukraine. The initiatige doing so is the preserve of Parliament alone in
Estonia and Denmark and of the President aloneomdRia. In Armenia popular initiative is
excluded in this area.

Legislative initiative, that is to say, the power to set in motion a @doce which may culminate in
the enactment of a law, including in the contexfioogign policy, belongs to the citizens in Croatia
Slovenia, Switzerland (here the popular initiatiseadmitted only in constitutional matters, but
since there is nothing to prevent provisions unected with the exercise of public powers from
being in the Constitution, Swiss citizens have bezcccustomed to using the constitutional
initiative in the same way as they would use tigeslative initiative).

In some countries therern® provision for either a referendum or popular initiative. This is the
case in Germany, Poland and the Netherlands. Inv&othere is no such provision, but it is
accepted that a referendum may be held as an editrary measure. In Greece the possibility of
holding a referendum exists but it is only in queteceptional circumstances that one is held. In
Canada, There is no constitutional text concermeigrenda. The possibility to organise a
referendum is foreseen only by an ordinary lawiammirely consultativ&.

The actual use of referenda in connection withigorgolicy may be illustrated by the popular
consultations helth the member countriesof the European Union (or candidates for accegsion
Accession, or participation at a higher degreentégration, have formed the subject-matter of
popular consultations in France, Italy, Norway, 8&re Finland and Switzerland.

Therefore the people nowadays participate morenzoré frequently, by procedures of semi-direct
democracy, in the exercise of foreign policy. Th@vement towards the involvement of
decentralised authorities has also sometimes peod@sults.

30 Consequently in Canada, the consultation of people by referendum is not obligatory and the results of
such a consultation are not binding.
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2.2.2 The role of decentralised authorities in theonduct of foreign policy

Current demands for more involvement of decenedlsuthorities in the sphere of foreign policy
are justified not only by the desire to meet popakpirations for power to be exercised closer to
the people but also by a desire for improved efficy.

Decentralised authorities participate in the impatation of foreign policy primarily by assuming
responsibility, within the framework of their powefor the actions necessary to give concrete form
to foreign policy. However, they also participas,players, in the formation of foreign policy. The
decentralised authorities are empowered to interuethe sphere of foreign policy in ways which
vary according to whether or not they form paradiederal State and according to the historical
traditions of the various States. Moreover, thestjon does not appear to arise in small States
(Malta, Liechtenstein).

Thus decentralised authorities may be givem®le power to cooperate with equivalent bodies
in other countries. This is the case in Albania Bodugal.

Sometimesdecentralised authorities are empowered to particigte in negotiations Thus in
Spain the Autonomous Communities may ask the Riategotiate treaties, but they are not able to
conclude them. Similarly, in Portugal the Autonomdegions (Madeira and the Azores) may be
required to take part in international negotiatioims Germany the Basic Law provides that the
representatives of tHeindermay exercise the rights of the country as a merab#re European
Union in areas which essentially fall within thisgislative powers. However, these rights must be
exercised with the consent of the Federal Goverhmen

In Belgium the effort to allow an active implicatioof the federate entities to international
negotiations is considerable. The Communities aedidRs can be represented in the permanent
Representation of Belgium to the international niggion concerned, if they wish so (article 4 of
the framework-Agreement concluded on the 30 Jun@4 18etween the federal State, the
Communities and the Regions). Furthermore, a gewersultation is organised by the federal
Ministry of Foreign Affairs in order to determinéet Belgian position and aiming to seek a
consensus (article 5 of the framework Agreementlly Where there is a lack of time or of an
agreement, it is foreseen that the President oBtigian delegation adopts "ad referendum” the
position which best expresses the public interest.

On the other hand, concerning Belgium's partiagwato the Council of Ministers of the European
Union, the specific cooperation agreement, conclude the 8 March 1994, forsees that those
matters which are the exclusive responsibility bé tCommunities or Regions, Belgium is
represented by a Community or Regional Ministethwa system of rotation being set up.
Concerning those matters for which the Federatiod the federate entities have a joint
responsibility, Belgium is represented by a Fedéaimmunity or Regional Minister, depending
on the case, assisted by an "assessor" Ministezseqting the other level of power. A permanent
coordination is organised within the "DirectorafeA@iministration of European Affairs" of the
Ministry of Foreign Affairs in order to seek consas. If there is no time or in case of persisting
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disagreement, the Head of the Belgian PermanenteBmptation can exceptionally adopt "ad
referendum” the position which is most likely topess the general interest (article 6 82 of the
Agreement).

Again, decentralised authorities are sometimes evepowered to conclude treatiesThus in
Hungary it is provided that the territorial autti@s may participate in associations of local bedie
and conclude treaties, provided that they do noéedt the powers conferred on them by law. In a
federal State such as Germany, thinder may conclude treaties in areas in which they are
empowered to legislate. Similarly, in Switzerlahe tantons are able to conclude treaties of local
importance or relating to less important matterswelver, these treaties must be approved by the
Federal Council, which may prevent their ratifioatior conclude them on its own behalf where
they are of national importance. Moreover, a deaft aims to increase the cantons' power in this
sphere by empowering them to conclude treatidsaim &reas of competence.

In Belgium, federate entities dispose of considergbwer in this area. When the federate entities
are competent for a matter in the internal sphéey will also be competent in the international
domain. Concerning mixed treaties (i.e. those wileeeFederal State and one or many federate
entities are competent), the constituent partieshef Belgian State concerned and the federal
authorities, negotiate on an equal footing. Aleneted parties must consent to the treaty, extept
the eventual application of a federal reserve elAssoon as all interested assemblies have given
their agreement, the Minister of Foreign Affairakhestablish the instrument of ratification or
adherence (article 12 of the Cooperation AgreemoedtMarch 1994).

Concerning exclusive treaties (i.e. those where Skete or one or more of the Regions or
Communities have exclusive competence), each emispgoses (following article 167 83 of the
Constitution) of treaty making power. However the/grnments concerned must first inform the
federal authorities of their intention to entewoimiegotiations with a view to concluding a treaty,
well as any consecutive legal act that they wishdoomplish (article 167 84 of the Constitution
and article 81 81 of the Law of 8. August 1980)h# federal government expresses any objections,
a consultation takes place within an ad hoc bolg {ter - ministerial Conference of foreign
policy). In case of disagreement, the King (i.e taderal government) can block the negotiating
procedure through a royal decree deliberated iiCthencil of Ministerd" in four cases restrictively
enumeratet.

On the other hand, in some countries therarnsobligation to consult the decentralised
authorities before adopting any decisions in foreig policy matters. This is the case, once again,

31 The reader is reminded that since 1970 the Council of Ministers has equal linguistic representation, with the
possible exception of the Prime Minister.

32 Those cases are the following: a) when the contracting party is not recognised by Belgium; b) when Belgium does
not have diplomatic relations with the contracting party; c) when, as a result of a decision or an act of the State,
relations between Belgium and the contracting party are broken off, suspended or seriously compromised; d) when the
envisaged treaty is contrary to the international or supranational obligations of Belgium. An appeal against the royal
decree suspending the negotiation procedure of an exclusive treaty can be made to the Council of State.
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in Germany, where the Basic Law provides that tha@eFation is to consult atyand specifically
affected by a draft law. Particularly as regardsopean matters, it is provided that the Bundesrat,
which represents the federated States, is to balvies in the decision-making process of the
Federation in so far as it would have to be invlivea corresponding internal measure. Where, in
a matter in which the Federation has exclusiveslative jurisdiction, the interests of thénder

are affected, the Government is to take into adctum opinion of the Bundesrat. Where the
legislative powers of théander are affected, the opinion of the Bundesrat is revail in the
decision-making process of the Federation. Siryilaml Spain there is an obligation to inform the
Autonomous Communities regarding the negotiatiod signature of treaties which may have
repercussions in areas which are of particular@onio the Communities.

Decentralised authorities are therefore increagigglen the right to participate in, or at least a
right to be informed about, the conduct of thewmrtioy's foreign policy. Two cases deserve special
mention, both on account of the particular featafethe problems which have arisen and because
of the originality of the way in which they weresadved.

The first concerne€anada Controversy arose in that country between theefg@dsovernment,
which defended the exclusivity of its competencesfwresent the country in international relations,
and Quebec, which demanded separate represerftatihie provinces in international conferences
for matters coming within their legislative powér.compromise was eventually reached, in the
absence of clear legal provisions. The provincass thcquired a presence in the Canadian
delegation for matters falling within their poweRirthermore, the Federal authority concluded a
cultural agreement with France, under which Quetmay directly conclude agreements with
France in the areas envisaged. The problem whbeawas resolved in a flexible manner. A
specific solution was therefore found to respontthéospecific situation of Quebec.

Secondly, the vertical division of powers in thénee of foreign policy in thé&ederation of
Russiais of particular interest. According to the Condion of the Federation, the following
matters come within the competence of the FederaiioRussia: foreign policy, international
relations, treaties, problems of war and peacegreat economic relations, etc. However, the
Republics are recognised as autonomous participamtternational agreements, in so far as this is
not contrary to the Constitution and the laws @& Bederation. The coordination of international
relations within the Federation is therefore neacl Thudreaties have been concluded between
the Federation and its Republics to settle the quisn of the delimitation of their respective
powers This reference to agreements between the Femleratid its subjects to resolve the
guestion of the division of powers seems to coomdpentirely with the desire to democratise
foreign policy and the wish to make relations betwehe Federation and its subjects more
consensual. Furthermore, it is provided that irteomal treaties concluded by the Federation
which deal with questions which fall within the cpetence of its subjects must be concluded in
agreement with its subjects. Moreover, the Repsblice recognised as havingpawer of
recommendationwith the President of the Federation concerniregcttnclusion and denunciation
of international treaties. The autonomous Repulthesefore have important powers concerning
the conduct of foreign policy. On the other hahe, arganisation established to ensure coordination
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between the former members of the Soviet UnionCii8e®* hasno international powers

A tendency towards the decentralisation of the @serof power, including in the conduct of
foreign policy, thus seems to be emerging.

Conclusions
An inventory of legal foundations of foreign polisgveals traces of a twofold evolution.

There is a movement towards the establishmengaf teles which must be observed when foreign
policy is determined. While the existence of legddés which are binding on the content of foreign
policy is generally accepted in international lds@m the point of view of domestic law, foreign
policy was traditionally regarded as the resulpolitical considerations. Henceforward there will
be an increasing limitation on the freedom of thbligc powers to determine the directions taken by
foreign policy, in the light of legal imperative$ @omestic law. The practical importance of such
an assertion is evident where a discreet but defidevelopment of mechanisms to control
observance of the abovementioned rules is found.uFiprecedented expansion of Constitutional
Courts at the end of the century provides the fasia more intensive development in the same
direction.

At the same time, a movement towards a certain deatisation of the implementation of foreign
policy is emerging, as a corollary to the abovemeetd evolution. Admittedly, the executive
retains main responsibility in these matters, boéoplayers are taking up their positions alongsid
it. The growing involvement of national Parliameatsd the increasingly frequent consultation of
citizens by referendum, the appearance of deceetahuthorities on the international scene and
the recognition of the need for dialogue with theig-professional milieux indicate that nowadays
the frameworks within which foreign policy was titaghally conducted tend to be out of date.

33 Community of Independent States.
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APPENDIX

The summary report on the legal foundations ofiforgolicy is followed by an appendix, the
purpose of which ifo present the relevant rules on a country-by-coubasis This is designed to
facilitate comparison between the legal ordershefvarious countries and to enable the reader to
appreciate current developments in this field. iRbention was to present the legal foundations of
foreign policy in the various States according filaan corresponding to the essential aspects of the
subject this plan is employed systematically for eachntod* and, moreover, is the same as that
followed in the summary report.

Thus for each countrihe first part sets out the principles which mustdibserved when foreign
policy is determinedA. Principles). In the first section (1. Ident#tion) these principles, their
origins, scope and content are identified, whikegbcond section looks at the effectiveness oéthes
principles by examining, in particular, the contneéchanisms which ensure that they are observed
(2. Control mechanisms). Since comparisons betwetegal orders of the various countries are
thus made easier, the reader may draw concluseis tihe existence of higher legal principles
which bind the public authorities and have the egnence that these authorities must take into
account not only political considerations but dégal imperatives when defining foreign policy.

The second part examines the legal rules relatmghte implementation of foreign poli¢.
Implementation). This part sets out the respolitsisi of the legislature (1. The legislature), the
executive (2. The executive), the people (3. Thepl® and decentralised authorities (4.
Decentralised authorities). The extent to whiadséhvarious actors are involved in the conduct of
foreign policy should allow the reader to deteoter alia, signs of the democratisation of the
implementation of foreign policy, associated witie tincreasingly important role played by
Parliament in this field, and also signs of a ¢erteecentralisation in the exercise of foreign @gli
with decisions increasingly being taken at a leleter to the citizens.

3¢ Where, in relation to a particular country, one of the aspects of the subject is not dealt with, that is to be
taken to mean that the question does not arise in that country.
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1. ALBANIA
1.1 Principles
- Identification
There arano legal principlespecifically applicable to foreign policy.
- Control mechanisms

Pursuant to Article 24.4 of the Constitution, t@®nstitutional Courtdetermines whether
international treaties are compatible with the @tutgon prior to their ratification.

1.2 Implementation

- The legislature

Under Article 16 of the Constitution, the Peopk&sembly has the following powers: rtatify or
denounce political or military treaties, those tiaigto frontiers, those concerning the fundamental
rights and duties of citizens, treaties imposingaficial obligations on the State or amending
existing legislation and those which make providmmratification or denunciation by the People's
Assembly. The People's Assembly controls the iiesvof the Council of Ministers and the State
Attorney's Department.

The Government is controlldy the Assembly, according to the normal contrethmds employed
by parliamentary assemblies (vote of confidenderpellation etc.).

- The executive

The President of the Republicas the following powers (Article 28): he conclsdecsaties and
ratifies or denounces those which are not exammmedParliament; he appoints and dismisses
diplomatic representatives, on a proposal fromRhesident of the Council of Ministers, and he
accepts the credentials of foreign representatives.

The Council of Ministershas the following powers (Article 36): it direcéd supervises the
activities of Ministers and other administrativetharities, concludes treaties and adopts or
denounces those which do not need to be ratified.

- Decentralised authorities
District and regional authorities are not empoweredevelop international relations. They may

only co-operate with equivalent bodies in othettedtan the spheres of investment, the economy
and culture (and possibly conclude agreements wioahot have the force of treaties).
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2. ARMENIA

2.1 Principles

- Identification

According to art. 9 of the Constitution armeniamefgn policy is defined in conformity with
standards of international law: The Republic of Ama conducts it's foreign policy in respect with
the rules of international law, aspiring to frisndélations and common interests with all countries

- Control mechanisms

It is the Government which insures the implemeortatf foreign policy, as well as the defense and
the national security of the Republic of Armeniagtordance with art. 89.6 of the Constitution. It
follows that Armenian Government is subject to ditipal control exercised by the national
Assembly of Armenia.

The Constitutional Court of the Armenian Republgoacontrols the conformity of international
treaties to constitutional provisions before th@mmulgation by the national Assembly (art.100.2
of the Constitution). The treaties which are dexdatio be contrary to the Constitution can only be
ratified where the Constitution is amended by exidum (art. 6 al.6 of the Constitution). The
Constitutional Court does not pronounce upon th@dpnity, but upon the constitutionality of an
international treaty.

2.2 Implementation

- The legislative power

First of all the Armenian National Assembly ratsfier denounces international treaties (art. 81.2 of
the Constitution). It also controls the use of Bamnd credit accorded to Armenia by foreign
countries or by international organisations (artal. 1 of the Constitution). Finally the Armenian
National Assembly can hold a vote of no confidetozeards the Government upon the initiative of
deputies (art. 84 of the Constitution) or when@wernment presents it's program of action to the
Parliament for approval, within twenty days follogi the nomination of the Government or the
formation of the National Assembly (art. 74 of enstitution).

- The executive power

Even though the Government guaranties the impleatientof foreign policy, defense and national
security, in reality and according to Constitutidymenian foreign policy is the reserve of the
President of the Republic. Thus, it is the Pregidem represents the Republic in international
relations. The President determines the generalctn of foreign policy (art. 55.7 of the
Constitution), signs international treaties anchjutpates intergovernmental treaties. The President
is the commander in chief of the armed forces @Bt12 of the Constitution). The President
accredits armenian ambassadors and receivesdtentials of foreign ambassadors (art. 55.8).
Finally the President is the guarantor of the irthelence, territorial integrity and security of the
Republic (art. 49 al. 2).
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- The people
Popular initiative in terms of referenda is notegen in Armenian Constitution. Thus Armenian
citizens cannot intervene in foreign policy of thaivn accord.

On the contrary, any amendment to the Constituidt@nonly take place through a referendum (art.
111 of the Constitution), so that the people irdaes notably when modifications to the

Constitution are required, because an internatidgresdty contains provisions which are not
compatible with the Constitution. However, accogdito art. 14 of the Constitution, national

sovereignty may not be the subject of a referendum.
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3. AUSTRIA

3.1 Principles

- Identification

The Constitutional Law of 1955 provides that Awsts to beneutral Article 9 of the Constitution
sets out the@rinciple of comprehensive defer{cenfassene Landesverteidiging heprotection of
human rightanust be observed in domestic law but is not realtynding legal rule where foreign
policy is concerned.

- Control mechanisms

The Constitutional Courthas jurisdiction to review the constitutionality international treaties
(Article 140 of the Constitution, inserted in 1988)d also compliance with international law,
customary law and convention law. Apart from tihdtas no powers to give rulings in matters of
foreign policy. There are no examples of appdsséd on Article 140) which have been declared
admissible.

3.2 Implementation

- The legislature

The establishment of principles of foreign polisythe result of a procedure which first involves
Parliament. Moreover, certain treatiesist be approved by Parliameffior example where they
entail the amendment of existing legislation (Aei&0 of the Constitution)). In such cases,
however, Parliament's intervention comes at askage when the treaty has already been drawn up
and signed, and therefore has no real effectadtriever refused to approve a treaty submitted to |
There has been only one case where fresh negosatok place before the treaty was ratified.

There are also special rules concerning the comdehe Principal Commissiorof Parliament for
certain foreign policy measures in connection wite European Union (Article 23 e) and
participation in the operations of the United Nasioand other international organisations
(Constitutional Law of 1965).

Parliament'spower of controlis exercised in the following ways: right to asérl@amentary
guestions, right of inquiry, motions, vote of nonfidence. Parliament also exercises indirect
control over foreign policy by means of the votetloe budget of the Ministry of Foreign Affairs.

Matters are discussed in the Foreign Affairs CornaajtParliament in plenary and tGeuncil for
Foreign Policy(Rat fir auswartigen AngelegenheiteriThis Council was established in 1976 in
response to the need for Parliament to take pathenpreparatory stage of negotiations. The
Council consists of Members of Parliament, memloérghe Government and senior officials.
However, there is some controversy over the wawlich Austria's representatives' scope for
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action is thus restricted.
- The executive

Power to determine foreign policy belongs essdwntial the executive However, the principle of
legality and thencreasing number of lawia various spheres which determine the principlegh
must be observed (concerning, for example, thengsaf passports and visas, cooperation in
judicial matters, etc.) limit this power in pra@ic Many other spheres, however, do not have a
legislative basis (for example the establishmedtlaeaking off of diplomatic relations, diplomatic
protection, an invitation to an international ongation to establish its seat in Austria, the entir
domain of economic and cultural policy).

There is a shift in the balance of powers towandsGovernment. Within the Government the role
of the Minister for Foreign Fairs is becoming lesportant awther Ministers have an increasing
say in foreign policy in the areas for which they egsponsible.

- The people
There is provision for the people to be consultethe form of aeferendumwhere a treaty entails

the amendment of a constitutional principle (foample the treaty on accession to the European
Union).



-32-

4. BELGIUM

4.1 Principles

- Identification

The Belgian Constitution of 1831 contains very fpmvisions concerning the legal principles
applying to foreign policy. When the Constitutiomswdrafted, international relations did not have
the importance that they have since acquired. €Rgains why, although revised as far as
international relations are concerned, particularl$970 and more especially in 1993, the Belgian
Constitution remains very discrete as regards threiples which should guide the international
action of the country. However two principles afamstitutional nature should be mentioned in this
regard:

a) The principle of independence and of territoraiegrity of the country asserted in two
constitutional decrees of the National Congres$8hovember 1830 and 24 february 1831. The
solemn oath which the King is called to take befmreeding to the throne recalls these principles.
The King must vow to observe the Constitution dmel ltaws of the Belgian people, to maintain
national independence and the integrity of thatteyr (article 91 of the Constitution). Moreover
according to certain authors, this principle oforal independence has a supraconstitutional value.
b) The constitutional provisions in force until B)$tated that the King "declares war". During the
constitutional revision of 1993, this text was ni@di in the sense that "the King announces the
state of war". This change has been explained éwilingness of Belgium to conform to the UN
Charter and condemn wars of aggression.

Values like democracy, rule of law, the protectarhuman rights and individual freedom are not
guaranteed as such by constitutional provisionthénfield of foreign policy. It should be noted
furthermore, that, owing to the period in whiclvas written, the text of the Belgian Constitutien i
extremely sober and not strongly ideological; iesimot contain any reference to democracy or to
the rule of law. These values are indirectly esgthbd through the arrangement of technical rules
concerning the exercise of power. One can alsoid@nthese as guides, from a political point of
view, concerning country's foreign policy.

4.2 Implementation

The actors of foreign policy in Belgium can be agmhed from "a vertical perspective” (given the
high degree of federalisation of the country) awehf"an horizontal perspective" (in order to show
how the separation and the collaboration of povinstion at each level as far as international
relations are concerned).

4.2.1 Division of powers in the international sphex between the State, the Communities and
the Regions ("vertical approach"”)



-33-

This matter is very complex and has caused probknce the beginning of the federalisation of
the country in 1970The constitutional revision of 1993 has opted fayemmetry between the
internal and the international competence of then@anities and the Regions. This means that
when the federate entities are competent for aemait the internal sphere, they will also be
competent in the international domain.

4.2.1.1 Participation in the creation of internatismal and supranational law

- Conclusion of treaties

In Belgium one should distinguish between exclusreaties, i.e. those where the State or one or
more of the Regions or Communities have exclusorapetence, and the mixed treaties, i.e. those
where the Federal State and one or many federttiegare competent.

As far as the exclusive treaties are concernedh, ettty disposes (following article 167 83 of the
Constitution) of treaty making power. However the/grnments concerned must first inform the
federal authorities of their intention to enteoimiegotiations with a view to concluding a treaty,
well as any consecutive legal act that they wishdoomplish (article 167 84 of the Constitution
and article 81 81 of the Law of 8. August 1980)h# federal government expresses any objections,
a consultation takes place within an ad hoc bolg {ter - ministerial Conference of foreign

policy).

In case of disagreement, the King (i.e. the fedgmakrnment) can block the negotiating procedure
through a royal decree deliberated in the CountilMinisters® in four cases restrictively
enumerated: a) when the contracting party is reaigeised by Belgium; b) when Belgium does not
have diplomatic relations with the contracting pac) when, as a result of a decision or an act of
the State, relations between Belgium and the octima party are broken off, suspended or
seriously compromised; d) when the envisaged treatycontrary to the international or
supranational obligations of Belgium. An appeal iagjathe royal decree suspending the
negotiation procedure of an exclusive treaty cambde to the Council of State.

Mixed treaties are by far the most common. NeitherConstitution nor the law regulate the status
of mixed treaties, but they foresee the obligationall interested parties (the State, Regions,
Communities) to conclude a cooperation agreementthen subject (article 167 84 of the
Constitution, article 92 (2) 84 of the Law of 8. gust 1980). This agreement has been concluded
on the 8. march 1994: it foresees extremely coma@iprocedural modalities concerning mixed
treaties. In practice, the constituent parties le# Belgian State concerned and the federal
authorities, negotiate on an equal footing. Aleneted parties must consent to the treaty, extept
the eventual application of a federal reserve elaBdgreement has to be given by all interested
assemblies. As soon as all interested assemblresgnaen their agreement, the Minister of Foreign
Affairs shall establish the instrument of ratificait or adherence and shall submit it to the King fo

3 The reader is reminded that since 1970 the Council of Ministers has equal linguistic representation, with the
possible exception of the Prime Minister.
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signature (article 12 of the Cooperation Agreenaéi® March 1994).

- Belgium's representation in international organistions

A large number of international organisations pibgesame problem as the mixed treaties, in the
sense that their activities overlap areas whidBdlgium come under the responsibility of both the
Federation and the federate States. This problensatnot evoked in the Constitution, but in a
special law (article 92 (2) 84 (2) of the Law afBgust 1980), which calls for a conclusion of one
or several cooperation agreements. A frameworkeageat was concluded on the 30 June 1994
between the federal State, the Communities andRétgons concerning the representation of the
Belgian Kingdom in international organisations pumg activities which fall under the joint
responsibility of different entities in Belgium.

The Communities and Regions can be representde iparmanent Representation of Belgium to
the international organisation concerned, if théshvgo (article 4 of the framework-Agreement). A
general consultation is organised by the federalidttly of Foreign Affairs in order to determine
the Belgian position (article 5 of the frameworkrégment). A complex procedure aiming to seek a
consensus is set up. Where there is a lack of imef an agreement, it is foreseen that the
President of the Belgian delegation will adopt faterendum™ the position which best expresses
the public interest. If this procedure is not pblesbecause of the rules in force in the intermaiio
organisation concerned, or if disagreement peraftts consultation, the President of the Belgian
delegation can exceptionally abstain (article @82 3 of the framework Agreement).

- Belgium's participation to the Council of Ministers of the European Union

Article 146 of the treaty has been modified in orte allow the Council to be composed of a
representative of each member State at ministexial, empowered to commit the government of
that member State.

A specific cooperation agreement of 8 March 19%leen concluded in this field. It distinguishes
between those matters which are the exclusive nsdmbty of the federal State, those which are
the exclusive responsibility of the CommunitiesR&gions and those for which they have a joint
responsibility. In the first case the Belgian Stateepresented by a Minister of the Federation. In
the second case, it is represented by a CommunRegional Minister, with a system of rotation
being set up. Finally there is joint responsibjlBelgium is represented by a Federal, Community
or Regional Minister, depending on the case, &sbiBy an "assessor" Minister representing the
other level of power. A rotation system is onceiragat up between the different Communities and
Regions.

A permanent coordination is organised within tharéttorate of Administration of European

Affairs” of the Ministry of Foreign Affairs. As sooas the Belgian position is defined, it is
communicated to the Permanent Representation tdtinepean Communities (article 5 of the
Agreement). If there is no time or in case of #irsy disagreement, the Head of the Belgian
Permanent Representation can exceptionally adaptéferendum” the position which is most

likely to express the general interest (articl@®gthe Agreement).
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4.2.1.2 The implementation of international and goranational law

The rules of international and community law do mogeneral have an impact on the internal

division of responsibility. When these norms, fastance a directive, demand that legislative

measures be taken, these must be taken by theaFestie, the Communities and the Regions as
appropriate according to the internal criteriadimision of responsibility.

However, in case of breach of international or aogtional obligations, only the Belgian State can
be condemned. Up to 1993, in case of condemnatenBelgian State did not dispose of any
means in the internal legal order to enforce theriational decision. Since 1993, article 169 ef th
Constitution allows to the Federation to tempoyasiibstitute for the Communities or Regions at
fault, in order to guarantee respect for the irg@omal or supranational obligations of the country
This right of temporary substitution is subjectésy strict conditions. In particular it impliediest
condemnations of Belgium by an international orraogational jurisdiction. The Federal State can
only substitute for Communities and Regions in ptdeémplement the decision. The exercise of
the right of substitution can cause problems gdaasibility, which are subject, as the case may be,
to the Control of the Court of arbitration (laws)tlbe Council of State (executive acts).

Furthermore, the Communities and Regions do note has such access to international

jurisdictions, including the Court of justice oktEEuropean Communities. However they can oblige
the State to bring a case before an internatiemadiction concerning matters for which they are

responsible. In case of joint responsibility, thielppem has to be resolved through a cooperation
Agreement (article 81 87 of the special Law of &Ast 1980).

4.2.2 Division of powers in the international fieldbetween the executive, the legislative and
the courts ("horizontal approach™)

This matter will only be dealt as regards the Fald&tate. What is said on this subject goes
concerning the Communities and Regions in the implgation of their international relations.
Two important observations are to be made straiga

a) In the framework of Belgian Federalism, the argation and attributions of the jurisdictions are
exclusively matter of federal responsibility. THere, the following presentation concerning the
responsibilities of the Courts in the field of imational and community law applies equally to the
exercise by the Communities and Regions of thepassibilities.

b) Belgian constitutional law has always been prted as establishing a system of purely
representative democracy, thus excluding any reeotar referenda or even a consultation of the
electorate's opinion (except, in this last casdéhatlocal level). This prohibition also applies to
treaties and more generally to the external relataf the State. This failure to consult the peaple
currently being criticised in certain milieux. Thexplains, for instance, the passivity and even
indifference of Belgian population towards largedscreforms, such as the Maastricht Treaty,
despite the fact that the Belgian population iditi@nally in favour of the European Union.

These general observations having been madermpmtant to situate the role of the executive, the
legislative and the Courts in the field of foregplicy.

4.2.2.1 The executive
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According to article 167 81 of the Constitutiomhe'tKing is in charge of international relations,
without causing prejudice to the reponsability bé tCommunities and Regions to regulate
international cooperation, including the conclusmintreaties in areas which come under their
responsibility by virtue of the Constitution or aacordance with it". The implications of this text

are twofold. On the one hand it confers upon tler@ authorities responsibility, in principle, for

the conduct of foreign policy, the responsibilitf Gommunities and Regions in this regard
appearing clearly as an exception. On the otheit,haoonfers responsibility upon the King, within

the framework of the federal State.

By King is meant the Federal Government and eslhet¢iee Minister of Foreign Affairs, who
assumes the direct conduct of the country's forpmity. However certain important questions,
and patrticularly those concerning European Uniendinectly decided by the Prime Minister. Any
act of the King in this field as in any other, canly take effect if it is accompanied by the
countersignature of a Minister.

The King, as a person, can therefore have only @lnmdluence, through his opinions and advice
within the framework of the "singular colloquium'ittv his Ministers. Historically, the Belgian
King have always had an intense interest in thatrga foreign affairs, and have played an active
role in this field. It has even been claimed thailuhe Second Word War the King could, as far as
military operations are concerned, act without stgmal countersignature. These doctrines are out
of date, as one can note a slow, but constantogradiroyal prerogatives in the field of foreign
policy a s in other fields.

4.2.2.2 The legislature

The legislative power plays essentially a role ohtml. This control is expressed by all the
classical mechanisms of parliamentary control apdaggreement to the treaties. It has been
reinforced in the field of community law.

- General mechanisms of parliamentary control

The Assemblies can use all classical instrumentspasfiamentary control in the field of
Government foreign policy: questions, interpellaficesolutions, enquiry commissions. It has to be
noted, however, that since the reform of 1993yitile to ask questions and to call into questian th
political responsibility of the Government and Misters fall exclusively under the responsililit

of the House of Representatives. However, the sdras retained it's right to enquire and can use it
concerning the conduct of the country's internaiiorelations. For instance, a parliamentary
commission is currently in progress in the Senateerning certain aspects of the policy exercised
by Belgium in Rwanda.

- The approval of treaties

Common law
Since the reform of 1993, all treaties, includingprinciple agreements in simplified form have to
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be submitted to the assemblies for apprivaefore this date, only certain treaties (in faoite
numerous) were submitted for approval. Although S®mate has lost a lot of it's powers since
1993, it remains on an equal footing with the Hookeepresentatives as far as the approval of
treaties is concerned. The Constitution even fexeseat the bills of law approving treaties have
first to be presented to the Senate, before beamgmitted to the House of representatives (article
75 (3) of the Constitution). One can see here the of a certain specialisation of the senate in
international affairs.

In Belgian law, the approval has to be seen, ingple, as a simple formal law which enables a
treaty to take effect in domestic law. In theong tis not a condition for the ratification of aatg
and can take place after this. In practice howedherratification takes place after the approva of
treaty, in order to avoid a treaty binding Belgiumternationally, being refused application in
domestic law. This solution is imposed by the coafpen Agreement of 8 March 1994 concerning
mixed treaties: The King can only ratify a mixeeaty after all the required approvals have been
given (c.f. supra). On the contrary the denouncéroéa treaty does not require any legislative
intervention. Although the problem is not directyoked by the Constitution, it has always
unanimously been admitted that the publicationezttes constitutes a necessary condition of their
obligatory force.

Treaties and specific acts

Certain treaties or acts are submitted to specifes:

a) Concerning treaties relative to the territoliraits of the State, the King has to receive therpr
authorization of the Houses of Parliament (artl@& 81 (3) of the Constitution).

b) Article 34 of the Constitution, introduced in7Ip foresees that "the exercise of determined
powers can be attributed by a treaty or a law &titutions of public international law". This
provision aims to respond to the criticisms presig@expressed concerning the constitutionality of
the transfers of responsabilities that took platthiwthe framework of the European Union. Thus,
the ratification of the Maastricht Treaty in Belgiunade it necessary to revise the Constitution on
only one point, that concerning the right of nagilsnof other EU member States residing in
Belgium to vote in local elections. It should betewbthat the Belgian Government ratified the
Maastricht treaty without revising the Constitutiathough it was necessary to do so in this
regard.

c) A new provision was introduced in 1993 and atmsreinforce democratic control of the
Community treaties. Article 168 of the Constitutiprovides that, from now on, "as soon as
negotiations are instigated in order to revisettbaties creating the European Communities and the
treaties and acts which have modified or compl#teth, the chambers will be informed. They will
be aware of the treaty before it is signed". & iguestion of anticipating the assemblies’ cortrol
this regard and giving them a certain right to neixee the negotiations themselves. The
Community treaties being, in Belgian law, a mixeghty, parallel information is ensured at the
level of the Council of the federate entities (til6 82 (2) of the special Law of 8 August 1980)
d) In order to offset the "democratic deficit" inet adoption of secondary community law, it is

36 The same goes for the assemblies of the federate entities as far as mixed treaties or exclusive treaties concluded by
the executives of these entities are concerned.
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foreseen that the proposals of regulations andtdies are transmitted to the Houses of parliament
and to the different Councils, as soon as they baea transmitted to the Council of the European
Communities. The Houses of Parliament and the Glsuren give their opinion on these proposals
to the King and to the Governments of the fedezatgies respectively (article 92 of the Law of 8
August 1980).

- The courts

The Courts can be brought to exercise their comver diverse acts belonging to the country's
foreign policy. Therefore the Council of State abbk asked to control whether the King has acted
within the framework of the conditions prescrilisdaw in suspending the negotiations envisaged
by the Government of a Community or Region, withiew to concluding a treaty concerning
exclusively federate matters (c.f. supra). Here,dlse Court of arbitration (Constitutional Cotot)

the Council of State could be asked to controhé &ction of substitution of the federal power in
the form of a law or a royal order, correspondtht conditions foreseen by the Constitution and
the law.

Authors assert however, that certain acts of for@glicy fall within the category of Government
acts and are thus not subject to any jurisdicticnatrol. This view appears to be largely theoagtic
and does not seem to be the case in practice.

In Belgian law, directly applicable conventionalvlas superior to the (Belgian) laws even if they
are posterior. Two criterions are used to qualifgaly applicable conditions: an objective criteri
(precise and complete nature of the provision) arglibjective criterion (the willingness of the
parties). Case-law tends to favour the first doterand has a large conception of the provisions
called directly applicable.

The primacy of directly applicable conventional lawer posterior laws (and a fortiori the primacy
of community law, primary or secondary, directipbgable) does not result from the Constitution
itself, but from a decision of the Court of Appe&l27 May 1971 ( S.A Fromagerie franco-suisse
Le Ski). If this decision is unanimously accepteshaerning the primacy of directly applicable
international law over domestic law (and a fortiover the sources of internal law inferior to the
law), the same is not true concerning the reldbetween international law and the Constitution it
self.

Two different theses are currently under discussBmntain authors contend that directly applicable
conventional international law has a primacy ower €onstitution it self following to the Courts
decision of 27 May 1971, which considers thatghmacy of international law is founded upon
it's very nature, and that this primacy concernsiaternal rule, without distinction. The Court of
Arbitration, within the limits of it's responsildies (control of division of responsibilities betsve

the State and it's entities, control of the prilecipf equality and of the constitutional principles
concerning education), subjects to control the lgwslecrees) approving treaties and through these
laws or decrees, the treaties them selves. Thet @duArbitration considers itself therefore
competent to declare that a treaty in force indbmmestic legal order should not be applied by the
courts, because, for instance, it violates thecypia of equality. This problematic is at the hezrt
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internal doctrinal controversy which is far fromeberesolved.
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5. BULGARIA

5.1 Principles

- Identification

According to Article 24.1 of the Constitution, "th@reign policy of the Republic of Bulgaria shall
be establisheth accordance with the principles and norms of rinégional law'. Article 24.2
provides thatthe fundamental objectives of the foreign policthef Republic of Bulgarighall be
national sovereignty and the independence of thmtog the welfare, rights and fundamental
freedoms of Bulgarian citizens and assistancearesiablishment of a just social order". Values
such as democracy and human rights are also mfearen the preamble to the Constitution as
supreme principles which bind the public powerhsdetermination of their conduct.

Bulgaria's intention to become part of the Europdaion means that it must endeavour to comply
with its international undertakings. It is forgheason that mechanisms have been established to
ensure compliance with the European Associatiore&ment.

- Control mechanisms

Observance of the legal principles which must bgeoked in the definition of foreign policy is
considered to be guaranteed owing to pluditical control of Parliament Furthermore, the
Constitutional Courhas power to review all acts of the GovernmentMirdsters, including those
connected with foreign policy. There have beerdlrases where the Court has ruled on foreign
policy matters but these decisions do not constabody of case-law.

5.2 Implementation

Decision-making power is divided between Parliamevitich defines the general directives of
foreign policy, the Government, which directs amgplements foreign policy, and the President,
who represents the country abroad.

- The legislature

The National Assembly discusses axgresses its confidence in the Government's pnoge It
continuously supervises the implementation of thevegnment's policy. Only the National
Assembly discusseguestions of major importanceuch as war and peace. The same applies to
State borrowing. The National Assemidyifies and denounces certain treatieamely those of a
political or military nature, those entailing firaal obligations for the State, etc.

The Foreign Affairs Commissioplays an important part in determining the coustfgreign
policy. Members of the National Assembly may debatportant questions of foreign policy and
request reports from the Government, which will discussed within the Foreign Affairs
Commission.

- The executive
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All fundamentaiinitiativesin foreign policy are in practice a matter for hevernment. The heads
of diplomatic representations and the permanenieseptatives of the Republic of Bulgaria at
international organisations asecredited and recalled by the Presidesit the Republic on a
proposal from the Council of Ministers.

- The people
There is provision for consultation of the peopjedferendumbut this does not actually happen in
practice.
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6. CANADA
6.1 Principles
- Identification
There are no legal principles guiding Canada'sigar@olicy. However Canada considers itself
bound by the international treaties and pacts gt faéified. The Government recalls its political
loyalty to values such as democracy and humansrightl acknowledges the influence which
Canada's membership of such international orgamisaas the UN, NATO and the OSCE has in
practice on the formulation of its foreign policy.

- Control mechanisms

A measure adopted in connection with foreign polidych infringed the Canadian Charter could
bedeclared unconstitutionddy the Canadian courts.

6.2 Implementatiort’

- Vertical division of powers

The Constitutional Act, 1867 made no provisionftaeign policy, which was still administered by
the British Crown. Section 3 of the Statute of Wesster, 1931, empowered the Federal
Parliament of Canada to enact legislation with agtritorial scope. The power to legislate to
implement treaties is not set out in Sections a1 ¥hof the Constitution. In practitesaties are
concluded by the Federal Governmefdllowing consultation of the Provinces The Federal
Parliament and the Provinces enact legislatiompdement them.

The Provinces are not empowered to enact legisiatith extraterritorial scope This gave rise to
controversy: the Federal Government defended itdusive power to represent the country in
external affairs, while Quebec claimed that theviPces should have separate representation in
international conferences dealing with matters ogmwithin their exclusive legislative competence
(sections 92 and 93 of the Constitution). A compsg was eventually reached. The Federal
authorities proposethat the provinces should be represented in extedDamadian delegations
dealing with matters coming under sections 92 aBd B addition, under the Franco-Canadian
Cultural Agreement of 1965 Quebec nmapnclude agreements directly with Franoethe areas
covered by that Agreement.

37 In view of the federal nature of the Canadian State and the particular problems associated therewith, it
was decided to deal with the responsibilities of the various players by examining, first, the foreign policy role
played by the Federated States (vertical division of powers) and, secondly, the respective places of the
legislature, the executive and the people (horizontal division of powers).
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- Horizontal division of powers

The Canadian Government negotiates and agreestrgadies. It is also the Government which
decides upon the formulation of the country's fygmepolicy. The Head of State only has a
ceremonial role.

The Parliament ratifies international treaties tigto legislation. The provincial legislative

assemblies ratify treaties which affect their legampetence. The implementation of treaties is
done through legislation in Canada. There are pklonanent parliamentary comities which
demonstrates the willingness of the parliamentdsaty follow developments in this area.

The possibility of consulting people through refehem is not foreseen by the Constitution, but
results from an ordinary law. In Canada referengacansultative in the respect that they are not
obligatory and their results are not binding.
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7. CROATIA

7.1 Principles

- Identification

Foreign policy must comply with the Constitutionddegislation: there is no further requirement.
Treaties and decisions of the international orgdioss of which Croatia is a member are part of
the domestic legal order and their force is higthem that of legislation (Article 134 of the
Constitution). They must therefore be observednathe directions to be taken by foreign policy
are determined. Accordinglyalues such as democracy, the rule of law, human rights a
fundamental freedomas) so far as they are guaranteed by tregtiasist be taken into account.

- Control mechanisms

The principles of foreign policy established byatres are implemented by legislative provisions.
Compliance with these principles is ensured bynthrenal controls employed to ensure compliance
with laws and treaties. There is no relevant ¢ase-lowever the judicial control of foreign policy
guestions is excluded neither by the Constitutieither by the law. There are no precedents of
such cases. Thus it is possible that individualsatonal ethnic or religious minorities dispute
certain acts of foreign policy which they beliee®pardise their interests. It appears even that a
complaint to the Constitutional Court would be pllssif an action of foreign policy was in
contradiction with the Constitution. Given the atise of previous jurisprudence in this area, it is
difficult to foresee the scope of judicial contioicase of dispute.

On the other hand the political control exercisgdhe Parliament over the Government ensures the
respect of principles defining the foreign policlytbe country. The minister of foreign affairs
regularly presents the policy implemented in ddéférdomains to the members of the Parliament
This presentation is followed by questions, commentriticism by the deputies.

7.2 Implementation

- The legislature

According to Article 2 of the Law on Foreign Polidyarliament magdopt directives on foreign
policy. Furthermore, Parliament is responsible fatifying treatieswhich require legislation (or
the amendment of existing legislation), military molitical international agreements and those
entailing a financial commitment on the part of Republic. The same applies in the case of
agreements establishing international organisatmmalliances. The same procedure must be
observed where these treaties are denounced oegberations expressed in regard thereto are
withdrawn.

- The executive

The President represents the Republic in its external dealing®n a proposal from the
Government, he decides to send diplomatic missibesappoints and recallghe diplomatic
representatives of the Republic, he takes patienconclusion of the treaties whibk concludes
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on behalf of the Republic. The Head of State hasldmental power of decision as regards the
recognition of Stateand theestablishment of diplomatic relatians

The Governmenimay conclude treaties relating to economic and soc@lvities and also those
connected with the protection of the environmenti¢he 2.2 of the Law on the conclusion and
application of international treaties). The Mieistor Foreign Affairs implements foreign policy
decisions which have already been taken.

- The people

Decisions concerning the participation of the Rdipuim an association must be adopted by
referendum (Article 135.4 of the Constitution) nagst those&oncerning the withdrawal of Croatia
from an international organisatiofArticle 135.5). Furthermore, pursuant to Artid20 of the
Rules of Procedure of the Assembly of Represemsitof the Peopleany citizen may take the
initiative to begin a procedure which might leadthe adoption of a lawincluding in matters of
foreign policy (popular initiative).
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8. CZECH REPUBLIC

8.1 Principles

- Identification

Depending on whether or not the person empowerewriolude treaties occupies a place at the
summit of the hierarchy of powers, the legal ppres applicable to that person are different. Thus
a territorial authority, a member of the administna or a member of the diplomatic corps must,
when concluding an agreement, observe both theitatat provisions and the regulations
applicable. In the case of the Government andPtiesident of the Republic, it is clear that they
will not be subject to the constraints of any ratjohs or decrees applicable, but that they will be
required to observe the law and constitutionalgiples. Lastly, as regards the legislature, dméy t
constitutional provisions and any possible gengmakiples of law limit its power to determine the
directions taken by foreign policy. It is also essary to mention that the constituent power (the
people itself, by means of a referendum or a stnoragority in Parliament) may amend the
Constitution. Consequentlyyhere one speaks of legal principles applicabldor@ign policy,
these clearly vary according to the position whitle persons responsible for foreign policy
occupy in the hierarchy of norms

- Control mechanisms

Pursuant to Article 4 of the Constitution, righteddundamental freedoms are guaranteed by the
judiciary. TheConstitutional Courtmay be called upon to intervene where human rights
violated. This mechanism is also effective whdris Yiolation has occurred in the context of
foreign policy There is no relevant case-law, however.

8.2 Implementation

- The legislature

Determining the directions to be taken by foreighiqy is a matter for Parliament (Article 39.3 of
the Constitution). Furthermore, Parliament exesipoliticalcontrol over the Government, and
this also applies to foreign policy (Article 68.1tbe Constitution). Members of Parliament have
the right to question the Government or its memprscle 53.1 of the Constitution).

Parliamentary committeeare established, including in the sphere of forgglicy. They make
draft resolutions, which are generally taken ugPhyliament. Budget debates may also influence
the formation of foreign policy.

- The executive

The Presidentrepresents the country abroad. digns and ratifies international convention§he
Presidentappoints and recallshe heads of diplomatic missions. He also appantd dismisses
the Minister of Foreign Affairs, on a proposal frafrthe Prime Minister.

The Governmentis at the head of the executive power. It mggyresent the country abroadt
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may bind the country bgleclarationsor measures adopted in the sphere of externaioreda but
there are no provisions which grant the Governraetial powers in this area. More specifically,
the Minister of Foreign Affairs is responsible fepresenting the Republic abroad. Other organs
within the Administration may also be empoweredctmclude treaties. Theembers of the
diplomatic corpgeport to the Government.

- Decentralised authorities
Territorial authorities are empowered to coopevath other authorities abroad and to participate

in associations of local bodies (Act of Parliameat 367/1990 and Territorial Authorities Code).
Agreements concluded in this way cannot exceethitrial authorities' statutory powers
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9. DENMARK

9.1 Principles

- Identification

The Constitutionmakesno referenceo principles which must be observed in the dedini of
foreign policy and does not determine its aims.weler, certain ordinariaws may define the
aimsof the conduct of foreign policy in their partiaukphere.

Principles such as democracy, the rule of law &edprotection of human rights and individual

freedoms are extremely important in the condu®ariish foreign policy, but there is no indication

that they have any other than political or morduga Danish diplomatic and consular missions
report on compliance with these values in the waricountries. Reports of the United Nations or
NGOs are also taken into consideration.

9.2 Implementation

- The legislature

The Foreign Policy Committeewhose members are appointed from among Members of
Parliament, must be consultbdfore decisions of major importance are adogidicle 19.3 of

the Constitution). Moreover, special parliamentary commission was set up folkowdenmark's
accession to the EE¥ The Government is required ittform this committee of decisions of the
Council of Ministers which will be directly applibke in the Danish legal order or the application of
which will require the agreement of Parliament. abitcordance with a practice established since
1973, all major issues relating to Denmark's policfeuropean affairs are discussed within the
Committee, which then provides the Minister fordign Affairs with a "negotiating mandate”. In
1972 aForeign Affairs Committee specialising in developtrassistancevas set up. The increase
in the number of parliamentary committees which trhes consulted before foreign policy is
determined and implemented has enabled the lagisldab increase its influence in an area
traditionally that of the executive.

Under Article 19 of the Constitutioertain acts require Parliament's consent if thegy & have
legal value These include acts which increase or reducetdlr@ory, those which require
Parliament's consent before they can be implemeatetl other acts of major importance.
Parliament's consent is also required for the teaitian of any treaty which came into force with its
consent. Lastly, military force cannot be usediregaforeign States without the consent of
Parliament, except for reasons of defence agaimsdhattack (Article 19).

- The executive
The Constitution (Article 19) provides thathé King shall act on behalf of the Reaim
international affairs". However, it is thi&linisters who are responsible for the conduct of

38 European Economic Community.
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Governmen{Article 13 of the Constitution). It is thus tl@vernment that acts on behalf of the
Realm.

The Government draws up the essential principlateiconduct of foreign policyThe Minister

for Foreign Affairs plays an important role in tlpsocess. In practice, Government decisions are
often influenced by parliamentary resolutions addgdiy majority not comprising the Government
(since the country traditionally has minority Gawaents). These resolutions have political rather
than legal value.

- The people

Article 20 of the Constitution provides for@ferendumn certain circumstances whesevereignty

is to be delegatetb international authorities. Parliament may asbmitother questionso a
referendum, including in the sphere of foreign @pli Certain laws cannot be submitted to
referendum, however. Danish law makes no proviopopular initiative
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10. ESTONIA

10.1 Principles

- Identification

The preamble to the Constitution contains requirgmen State behaviour. In particuldre
following principlesare mentionedprotection of internal and external peasecurity and social
progress and thareservation of the nation and its cultulgoughout the ages.

Article 1 proclaims thendependenc®f Estonia and thealienability of its sovereignty Other
provisions of the Constitution refer to principl@kich much be observed in the determination of
foreign policy. Thus Article 122 provides that &sg's territorial frontiers are defined by thettar
Peace Treaty of 2 February 1920 and other intemaitireaties. The same applies to its sea and air
borders. Article 123 prohibits the conclusionregties which are contrary to the Constitution.

The Law on Foreign Relations (1993) regulates fpreielations and the jurisdiction of the
government institutions established for that puepo3he fact that, according to Article 1 of this
law provides that the foreign relations of the Rejguare to be regulated by law regarded as a
guaranteed of democracy, the rule of law and thatgmtion of human rights the conduct of
foreign affairs. Furthermore, it is provided thateign policy issues not addressed in the
Constitution, the Law on Foreign Relations or ing&tional law are to be regulated according to the
usual international practiceArticle 1).

- Control mechanisms

Article 139 of the Constitution establishes a aointnechanism in respect of these principles. A
"Legal Chancelldfis responsible for monitoring whether the ledisla adopted by Parliament and
Government measures are compatible with the lawtte@onstitution.

The Supreme Courtalso ensures compliance with legal and constitatioules. Article 152
provides that any law or other legal measure fdonoe contrary to the provisions or spirit of the
Constitution is to be declared void. Article 15tkeé Constitution provides that anyone whose case
is heard by a court may require that the constibatity of the relevant law or measure be
examined. The courts declare unconstitutionallamwyor other procedural measure which violates
the rights and freedoms established in the Cotistitu

10.2 Implementation

- The legislature

Article 1 of the Law on Foreign Relations provideat theforeign relations of the Republic are to
be regulated by layas is the action of Parliament, in accordanch thi¢ Constitution. Parliament
may adopt directives on foreign policdecided tdold a referendunratify and denounce treaties
(Article 121 of the Constitution) and, on a prodoshthe Presidentdeclare war a state of
mobilisation or demobilisation. According to Article 5 of theaw on Foreign Relations,
Parliament is to adopt decisions on the maintenahdereign relations with other countries. It
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deals with declarations and appeals within the rgpbkforeign policy, it communicates with other
Parliaments and other inter-parliamentary insongi determines the role of the army in
international affairs, establishes the hierarchgipfomatic positions and the procedure for filling
diplomatic posts and discusses foreign policy sanplementation at least twice a year.

Article 121 of the Constitutioprovides thaParliament is to ratify and denounce treatighich
alter the State frontiers, those whose implememntatequires the enactment or amendment of
legislation, those whereby Estonia accedes tonatemal organisations, those whereby Estonia
undertakes military or financial obligations andgé which require ratification.

A special commissioron foreign affairs has been established pursuanfrticle 71 of the
Constitution.

- The executive

The Presidentof the Republic represents Estonia abraguhoints and recallghe diplomatic
representatives of the Republgigns letters ratifying or denouncing treatiasd is head of the
armed forces. Haccepts the credentialsf foreign diplomatic representatives (see Article of
the Constitution and Article 6 of the Law on Intational Relations).

The Governmentis responsible for coordinating foreign relaticarsd forimplementingforeign
policy. It submits the various agreements to Baméint to secure their ratification or denunciation.
It recognises the legal existence of Governmentsations. liconcludes treatiesn behalf of the
Republic, negotiates establishesand decrees diplomatic relationand regulates other foreign
policy issues which are not within the competerfdeasliament or the President.

- The people

Article 105 of the Constitution provides that Pamiient may submit a draft law or other national
issues to aeferendum The results of such a referendum are bindinglidBtate organs. However,
Article 106 of the Constitution provides that qu@s$ connected with the budget, taxation, the
financial obligations of the State or ttadification or denunciation of international traas cannot
be submitted to a referendum
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11. FINLAND

11.1 Principles

- Identification

The Constitutiof® containsno principles on foreign policy Section 1 of the Constitution Act
provides that the Constitution is to protect theedoms and rights of individuaEnd human
dignity. These principles seem to be generalliiegipe to all activities of the public powers,
including those relating to foreign policy. Theprotion of justice in society is also laid down as
an aim of the country's policy.

Treatiesdo not directly form part of the domestic legaden, but require implementing measures in
order to be applicable.

The Constitution contains no provisions requiring approval of treaties which limit sovereignty.
Section 1 of the Constitution expressly declanesigh, that Finland is a sovereign Republic. & is

clear and established interpretation of this ctustinal rule, that treaties which limit national
sovereignty in a more essential matter violateGbastitution.Treaties limiting the sovereignty in

this manner must therefore not only be submittethéoapproval of the Parliament, but also be
incorporated by the Parliament as exceptions to @oastitution, that is with a majority of two

thirds of votes cast.

- Control mechanisms

In principle, all administrative decisions with tle&ception of those of the President are subject to
judicial review This is only possible upon application. On ¢tiger hand, subordinate legislation
anddecisions adopting principles of foreign policy a@ as such susceptible of appellowever,
section 92 of the Constitution provides that wteedecree is contrary to the Constitution or another
Act of Parliament the courts must not apply it. &#hthe principles of foreign policy are applied in
an individual case their legality may be examinedem the case is examinedWhere the
Administration exercises its discretionary powergmod faith its decisions cannot be called in
guestion by the courts

However, Parliament may declare that no appeal lies agaresttain administrative decisions
This provision is not entirely compatible with th895 constitutional reform on fundamental rights,
which recognises that everyone is entitled to hawdecision relating to his rights and duties
reviewed by a court. On the other hand, even whererdinary appeal liesn extraordinary
appeal against administrative decisiomscluding those of the President of the Repulhey be
presented to the Supreme Administrative Court erbtsis of procedural errors, other grave errors
of law or substantial new evidence.

39 The Constitution consists of two fundamental laws, the Constitution Act (1919) and the Parliament
Act (1928); there are also two other fundamental laws, the Ministerial Responsibility Act and the Act on
the High Court of Impeachment.
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There are also other indirect means of controlimgconduct of foreign policy. The chancellor of
Justicé® mayobject if a member of the Government acts unlayfull report may be presented to
the President. There is also an ombudsman regpensi ensuring that human rights are observed
by the public powers in the conduct of their p@gi Impeachment proceedings may also be
commenced. The President of the Republic himsaif be subject to such proceedings, in case of
high treason.

The role played by thBupreme Administrative Coussguardian of the Constitutiors relatively
modest. There is, primarily, a preventive contrficthe legality of various measures before they are
submitted to Parliament. The courts are not edtitto declare an Act of Parliament
unconstitutional when it has been duly signed amanplgated. They are only able to apply a
principle according to which laws are to be inteted in the way which renders them most
consistent with the Constitution. Only decreesegulations are subject to control of their legalit
and constitutionality. There is no significant pad case-law on the matter.

11.2 Implementation

The President of the Republic, the Government atiabhent are responsible for drawing up the
essential principles of the conduct of foreign ppli

- The legislature

The legislature musapprove treatiesafter they have been concluded if they contairvipians
which fall within the legislative domain or wherhet Constitution so requires. Parliament's
approval is necessary where a reservation is twittelrawn or where an Act of Parliament is
necessary to ensure compliance with the commitmerdsrtaken at international level. Decisions
concerning war or peace are adopted by the Presiddnthe consent of Parliament. Similarly,
peace treaties must be approved by ParliaffiéPerliamentary approval is not required, however,
for the implementation of unilateral action. Fertmore,Parliament's approval has not always
been deemed necessary if existing legislation spmeds to the treaty in questioBy legislative
authorisation, Parliament malelegatecertain of its legislative powers to the Presidenbther
State organs.

Following the adoption of the Act of Accessionhe EEA?? a new section 33 (a) was inserted into
the Constitution.According to this provision, Parliament is to paitiate in the preparatory work

40 The chancellor of justice is not a minister, but a permanent official appointed by the President of the
Republic. The main function of the chancellor of justice is to secure legality in public administration. He
shall be present at all sessions of the Council of Ministers.

4 Paragraph 1 of section 33 of the Constitution has not been interpreted as always extending to the
conclusion of an interim peace treaty or a treaty of alliance.

42 European Economic Area.
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related to matters which fall to be decided by nmé#ional organisations Similarly, Finland's
accession to the E®required the amendment of the preparatory andideeimaking procedures,
in order to satisfy the need to protect democracy effectiveness. Thus it was provided that the
special Foreign Affairs Committee could require &wment reports on specific issues of foreign
policy. The Government shall inform the Foreignakff Committee of the Parliament on matters
concerning the common foreign and security polityhe European Union, and especially upon
decisions taken by the European Council.

The duty of the Government to inform parliamenthodies extends however beyond matters
handled by the European Council. The duty covarsall proposals for measures to be decided by
the Council of ministers of the European Unionparsuant to powers delegated by the Council, by
the Commission or any other organ, in so far agldeesion would concern matters which would,
save for the Union competence, fall within the cetepce of the Finnish Parliament. Any such
proposal which has come to the Government's netie#f be communicated for consideration by
the Grand committee of the Parliament or, in cdsenatters concerning the Union's common
foreign and security policy, by the Foreign Affai@®mmittee. The committee concerned shall
furthermore be informed about the stage of conataer of the matter in the Union and of the
Government's own position in this matter. The cotte®i may also deliver an opinion to the
Government.

According to paragraph 2 of section 48 of the Barént Act, reports must be given to the Foreign
Affairs Committee of Parliament where this is resjed. Questionsmay be put to the Ministers
and there is alsorgght of interpellation

Once it has been informeBarliament may then express its views on foreiditypo These views
are prepared by the Foreign Affairs CommitteeDn the basis of the Government reports
concerning the outcome of the resolutions adopteédrliament in foreign policy matters, the
Committee may propose that Parliament should wathdts confidence from the Government.

Politically, the Government is responsible to Ranient. Immediately after being appointed, the
Government presents its programme to Parliamenéarlident discusses the programme and
decides whether or not to give the Government & \ft confidence The possibility of
withdrawing its confidence from the Governmisrtherefore an indirect means whereby Parliament
may control the Government's foreign policy.

Furthermore, on the basis of iedgetary power®arliament may avoid foreign policy projects of
the President which require new funding. Parliammeay thus refuse to give its consent to
expenditure which it has not approved. Moreovdiene a foreign policy act of the President
requires legislation the President must comply wittat Parliament has decided or abandon the
implementation of that act.

43 European Union.
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- The executive

Section 33 of the Constitution Act provides thiainfand's relations with foreign powers shall be
directed by the Presidént Decisions concerning war or peace are adopyettid) President with
the consent of Parliament. The President is alsawander of the armed forces.

The Government decides upon the preparation atrratievel of the decisions which have to be
taken at European Union level. The Government @ésades upon the other measures to be taken
in Finland in relation to these European Union sieas insofar as these do not require
parliamentary approval or a presidential decreastly, the increase in the number of treaties has
had the consequence that a significant numberai$idas are henceforth within the competence of
the Minister for Foreign Affairs.

- The people
The people may express its views feferendum(section 22 a of 1987). However, there is no
provision for gpopular initiative

- Decentralised authorities

The province of Aland has a fairly large legislatimutonom$’. In addition to the provincial
legislature, the province of Aland has an executivgan of its own. If an international treaty
includes provisions belonging to the legislativenpetence of the province of Aland, the entering
into force of such provisions in the province pmsuses that the provincial legislature adopts
legislation enforcing the treaty in the provincéisTentails, in practice, that such a treaty cdg on
be ratified after such enforcing provincial legigla has been adopted.

4

The national Government shall inform the GovernBward of the Province of Aland of any
matters under preparation in the organs of the gaao Union in case such matters are within the
competence of the province or are otherwise ofiapgeportance to the province. The Governing
Board is entitled to participate in the preparatdrsuch matters within the National Government.
In regard to matters within the competence of ttavipce, the Governing Board formulates the
positions of Finland concerning the applicatiorth@f common policy of the Union in the province.
A person nominated by the Governing Board shalptmposed as one of the representatives of
Finland in the Committee of Regions in the Europ@ammunity.

44 The legal foundation of this autonomy is the Constitution of Finland of 1919 and the " Self Government
Act" of Aland.
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12. FRANCE

12.1 Principles

- Identification

The French Constitution refers in its preamblehi® attachment of the French people to human
rights and the principles of national sovereigngy defined in the Declaration of 1789 and
confirmed and supplemented in the preamble to tbestiution of 1946. According to the
preamble, the Republic, faithful to its traditiormbserves international law and in particular the
principle pact sunt servanda lt therefore observes the principles of seledmination of the
peoples and respect for established frontiers.

France's foreign policy must therefore be consisteith these broad principlesHowever, that
applies only to its own activitiesFrance cannot require other States to obey the sahees as
otherwise it might be accused of interfering inirtldomestic affairs. The most it can do is to
encourage them and to continue to set an exaniplnce has let it be known on many occasions
that it wished certain legal systems to be madeeriloeral or more democratic, but it cannot make
its commercial relations with other countries ctindial upon the extent to which its partners
observe the principles from which France takemdpiration.

The signature of the Maastricht Treaty required #a®mendment of the Constitutjomhich
indicates the existence of certain constitutigma@visions which should be respected even in
connection with France's foreign policy. Articl8.8, which was inserted into the Constitution,
provides that France consents to the transfersoefes necessary for the establishment of
European Monetary Union, and also to the determoimatf the rules associated with the crossing
of the external frontiers of the Member Stateshef Community. Similarly, Article 88.3 provides
for the right to vote and eligibility to stand imelich municipal elections for non-French nationals
of the EU.

The new Article 53.1 of the Constitution provideattthe Republic may conclude, with European
States linked by the same undertakings as thoBeaate on asylum and the protection of human
rights and fundamental freedoms, agreements detegntheir respective powers to examine
applications for asylum presented to them. Thig, is asovereign power of Francdn order for
this power to be relinquished in favour of an intional organisation pursuant to a treaty it was
necessary to revise the Constitution

On these points the Constitutional Council had lie&d the French Constitution was opposed to
the conditions laid down by the Maastricht Treaice these two domains were within the
national sovereignty of each Stat€he inalienability of national sovereignty is thiere a legal
rule which is binding on foreign policy

- Control mechanisms
All matters relating to the conduct of France'sign relations engage the sovereignty of the State
and legal acts associated with diplomatic negotigtiare regarded asts of State which are not
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susceptible of appealOnly a separable aatnay be brought before the administrative courtarby
application to set it aside on the ground thatutra vires

As regards treaties themselves, @enstitutional Councimay be required to determine whether
they are compatible with the Constitution (Artiélé of the Constitution). Authorisation to ratifyy o
approve the international undertaking can only ivergafter the Constitution has been amended.
This applied in the case of the Maastricht Treatyich was only ratified following a constitutional
amendment.

12.2 Implementation

- The legislature

According to Article 53 of the ConstitutioRarliamentis responsible foratifying and approving
peace treaties, treaties concerning tradieose relating to an international organisatiorgsén
whereby the State undertakes a financial commitptbose which amend legislative provisions,
those relating to individual status and those whantail the cession, exchange or acquisition of
territory. Although France has accepted that phits sovereign powers be transferred to the
Community institutions it has done so only on ctindi that Parliament representing national
sovereignty, isconsultedby the Governmenin respect of every proposed Community measure
which includes provisions of a legislative natfite

Furthermore, when thieudget is being debatdtlie vote on the appropriations to the Minister for
Foreign Affairs almost always involves a debatettma directions which France's foreign policy
should take.

Questions may be put to Ministers, but the ensdefgate is limited to the subject under discussion.
Consequently, it is important for the Minister féwreign Affairs to provide regular information to
the relevanspecial committeeoncerning the main issues of foreign policy. tikemmore, it should
be noted that when the Prime Minister presentati®n programme and seeks confirmation by
Parliament, a large part of this programme conc@regn policy. Thus Parliament indirectly
gives its consent to the broad axes of foreigrcpdly its vote of confidence in the Government

- The executive

ThePresident of the Republis invested with the bulk of powers in respediooéign policy. He is
responsible for ensuring compliance with the Cauistin and for ensuring the proper functioning
of the public powers and the continuity of the &tadde is the guarantor of national independence,
the integrity of the territory, observance of agrestsof Community and treaties Article 5 of the
Constitution). The fact that he does all theseghimeans that foreign policy is in his hands.

More specifically, the President is responsibledocrediting ambassadom@nd special envoys to

45 Article 88.4 of the Constitution requires the Government to lay before the National Assembly and the
Senate draft Community measures which include provisions of a legislative nature as soon as they are
transmitted to the Council of the Communities.
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foreign powers, while their counterparts from otb@untries are accredited to the President (Article
14). He is the head of the armed forces (Arti@¢ 1Henegotiates and ratifies treatiemnd is
informed of any negotiation aimed at concludingrdaernational agreement which does not require
to be ratified (Article 52).

The ambiguity of the wording of the Constitutiomaeding the exact division of powers between
the President on the one hand and the GovernmdrtharPrime Minister on the other hand means
that the conduct of foreign policy is a delicatettera It is theGovernment which, according to
Articles 20 and 21 of the Constitution, determiaed conducts the policy of the natiand which
has the armed forces at its disposal (Article Bjle the Prime Minister is responsible for nationa
defence.

- The people

The people may be consulted in the form oéfarendunon a foreign policy issue. According to
Article 11 of the Constitution, argraft law designed to authorise the ratificationeofreatywhich,
although not contrary to the Constitution, wouldidnaffects on the functioning of the instituson
may also be submitted to a referendum. This teclenwas employed in connection with the
ratification of the Maastricht Treaty. Only whehe referendum has been in favour of adopting the
draft law does the President of the Republic prgate it.



13. GEORGIA

13.1 Principles

- Identification

According to the preamble to the Constitution, "fheople of Georgia is firmly resolved to
guarantee the universally recognidagman rightsand fundamental freedoms, to strengthen the
independence of the State apdaceful relationswith other peoples”. Treaties which are
compatible with the Constitution take priority oveher domestic normative acts (Article 6 of the
Constitution). They therefore also contain prifespwhich must be observed in the determination
of the country's foreign policy.

- Control mechanisms

The protection of human rights in foreign policyeissured by the Committee for the Protection of
Human Rights and International Relations. The Goti®n also provides for this protection to be
ensured by an ombudsman and@uastitutional Court

13.2 Implementation

Parliament determines foreign poli@y gives its consent to diplomatic representatipeoposed by
the President, it has powers connected with thegdtudnd the ratification and denunciation of
treaties and it controls the foreign policy conédcby the executive). Parliament defines the
principles of foreign policy.

The President implements foreign policy, he netgstiavith other States, he concludes treaties
with the consent of Parliamerite appoints and dismisses diplomatic representataued he
accepts the credentiatd foreign ambassadors (Article 73.1 a). Accagdmthe Constitution there
is no Government: Ministers serve directly underfnesident.

The people expresses its views by referenddmwo hundred thousand voters may initiate such
popular consultation in matters of foreign policy.
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14. GERMANY

14.1 Principles

- Identification

The entire German constitutional structure is faehdn the concept of the dignity of the human
person which all public authority is required tgpect and protect (Article 1.1 of the Basic Law).
The German people therefore professes the existémoaolable and inalienable human righés
the basis of every community, of peace and ofgast the world. Article 1.2 of the Basic Law
may be regarded as the source of an obligationearsidn-makers in foreign policy matters to
promote the protection of human rights throughtwat world. However, this obligation igery
general in natureand implies a very wide discretion in regard te #arious situations. Lastly, in
the light of Germany's obligation to protect hunaghts, the Federation is under a duty to
Germans to exercise diplomatic protectiortheir advantage as against any States whichtntlig
treat them. It is true, however, that the competegans have a wide discretion in this sphere as t
how and when they afford this protection. Artidlé of the Basic Law provides that anyone
persecuted on political grounds has fiight of asylumwhich is subject to various conditions and
limitations set out in paragraphs 2 and 5 of thitle.

The German State aims to promote peace (preamld@dcArticle 26 of, the Basic Law). Article
26.1 of the Basic Law declaresconstitutional any activities apt or intendeddisturb peaceful
international relations, especially preparations fmilitary aggression This rule appears to be
capable of binding foreign policy.

Article 23.1 of the Basic Law authorises the legjiste, subject to certain conditions relating to a
qualified majority, to transfer sovereign rightsttee EU. Article 24.1 provides that sovereign
powers may be transferred to international orgéiniss.  Under this article even thénder may
transfer sovereign powers falling within their catgnce to international organisations. With a
view to maintaining peace the Federation rhagome a party to a system of collective security
(Article 24 of the Basic Law). For the purposeseftling international disputes the Federation may
accede toagreements providing for general, comprehensive afhiigatory international
arbitration (Article 24.3 of the Basic Law/f.

The principles set out in internatiorie¢atiesare capable of determining the formulation of iigme
policy, since the executive is bound by treatidaternational law is directly integrated into
domestic law andakes priorityover ordinary legislation. It also has direceeff If, and insofar
as, an international treaty reflects normsudgtomary international lawlready binding the Federal
Republic of Germany, those norms will override esehsequent federal legislation.

In the context of European integration, Article 2®&f the Basic Law expressly requires those

46 The reason for this provision is not clear. Perhaps the drafters meant to encourage participation in
inter-State cooperation of this type, or perhaps they considered that express authorisation to conclude such
agreements was necessary because these agreements imply a transfer of the sovereignty of the country.
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responsible for taking political decisions to obgseand promote a number of constitutional values.
ThusGermany's participation in the EU is subject to@tysnce in the EU of a number of values
The Union must be bound by the principlesdeimocracy, the rule of law, social and federal
principles as well as the principle of subsidiarigynd ensure protection of basic rigltismparable

in substance with the level of protection affortigdhe Basic Law. Consequently, German foreign
policy which led to European integration was degenadn these factors.

On the other hand, Article 79.3 of the Basic Laacpk certaimbsolute limits on the power to be
integrated within the EU This provision prohibits amendments of the Bdsw affecting the
division of the Federation intcdnderand the participation of tHeinderin the legislative process.
Similarly, amendments of the principles laid dawrArticle 1, namely the inviolability of human
dignity and respect of fundamental human rightslbpublic authority, and Article 20, namely the
principles of social democracy, popular sovereigmig the rule of law, are prohibited.

- Control mechanisms

The only control mechanism in place is judicial ieew of foreign policy decisions by the
administrative courts and/or by the Federal Cantgtital Court. If a foreign policy decision
violates an individual's rightee or she cahring an action in the competent administrativertou
(provided that the alleged action has violatedftimelamental rights guaranteed by the Basic Law
(Article 93.1 of the Basic Law)). However, the asuwill take into account theide margin of
appreciationand discretion enjoyed by the competent organbus,Tfor example, while it is
accepted that the Federation owes it to Germanmads to exercisdiplomatic protectionn their
favour as against any States which might ill-tb&im, the courts recognise that the competent
organs have wide margin of appreciatioas to how and when they afford this protection.

The Federal Constitutional Court, which may be megu to settle disputes over the
constitutionality of a foreign policy act, law oedsion to conclude an agreement (Article 59.2 of
the Basic Lawhas been reluctant to review the constitutionaditynternational treatiesor other
foreign policy measures. It has never issued amation to stop a foreign policy move by the
executive. Even as regards control of compliandth whe rules of international law, the
Constitutional Court has proved reluctant to athe Court is inspired by the idea that it is of
crucial importance that the FRG should appear atititernational level with a single voice,
naturally that of the executive. In the absencth@international legal order of organs competent
to reach binding decisions on the compatibilitytieé positions adopted by States with their
international obligations, what matters most isdpaion advocated by the State. Thus the courts
must exercise great restraint in disapprovinglagal an international position adopted by a State.
A judicial intervention of this kind should not lable to occur unless the international legal
position adopted by the State is arbitrary or ircaal.

14.2 Implementation

The role played by the separation of powers isyg®rtant in foreign policy as it is in domestic
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policy. The major share of power is given to tReaeitive. At the same time, however, important
rights of participation are given to the legislatun particular as regards the conclusion of igeat
(Article 59.2 of the Basic Law), EU matters (Aréc23.2 of the Basic Law) and the deployment of
German troops abroad.

- The legislature

International treatiesvhich regulate the political relations of the Fedien or which are connected
with issues falling within the federal legislatipewer require th@pprovalor participation of the
Bundestag and the Bundesrat in the form of a fétkera(Article 59.2 of the Basic Law). Despite
the fact that the Bundestag is the only organ tiyretected by the people, and that it therefore
enjoys the highest level of democratic legitimabgre is no general presumption that all important
foreign policy decisions must be authorised bydbmpetence to take foreign policy decisions lies
with the executive and the Bundestag plays a pdytwhere the Basic Law expressly so provides

European integration has greatly influenced thasidin of powers, since the two legislative
chambers, and especially the Bundesrat, are muck mweolved in determining the directions
taken by European affairs than in other areasreidgo policy. According to Article 23.2 and .3 of
the Basic Law, the Bundestag is to be constanttly @dosely integrated in the decision-making
process. The Government is to give the Bundestagopportunity to state its opinion before
engaging in negotiations within the Council and htake account of the opinions of the Bundestag
in the negotiations. A committee has been sebugméble Parliament to exercise its powers under
Article 23 of the Basic Law.

In addition to these express or implied powers tithe Bundestag has to participate directly in the
decision-making process, it also has the powersootrol which every Parliament has in a
democratic system. These include Yioge of no-confidenc@rticle 67 of the Basic Law) and its
budgetary powers

- The executive

According to Article 59 of the Basic Law, theresident represents the Federation in its
international relations He concludes treaties. His role is largelgremonial since the
countersignature of the Chancellor or the compeéWnister is required (Article 58 of the Basic
Law). All foreign policy decisions are taken byetlGovernment. The Prime Minister is
responsible and determines the general guidelinfeseagn policy (8 1 of the Rules of Procedure).
Within the framework of the guidelines set by eancellor, the Cabinet adopts the important
foreign policy decisions. The Minister for Foreigiffairs is only responsible for the day-to-day
business of foreign policy. Setting the courséoogign policy is a matter for the Chancellor and
does not require parliamentary authorisation.

- The people

There is no provision for the direct participatiohthe people in the determination of foreign
policy, either in the form of a referendum or tbpopular initiative.



- Decentralised authorities

Under Article 32 of the Basic Lavipreign relations are the domain of the Federatiowhere
exercising its power to conclude treaties, howether Federation must consult any federated State
(Land) affected by a treaty project. On the other handreas where the Lander have the power to
legislate, Article 32.3 provides that they may dode international treaties This gave rise to a
problem, since it was not clear was this powerrmgd exclusively to thednderor whether it was
concurrent with that of the Federation and whetiher~ederation had the power to enact legislation
to implement the treaty. This dispute was resolwedn arrangement between the Federation and
the Lander*’ Consequently, constitutional customs creatimgoglus vivendbetween institutions
influenced the division of powers in foreign polimatters.

European integration has brought a more importdatfor the Lander and led to the amendment of
the Basic Law and the insertion of a new Article Z&cording to that provision (Article 23.4), in
European Union matters the Bundesrat, which reptesthelander, is to be involved in the
decision-making process of the Federatimsofar as it would have to be involved in a
corresponding internal measure or insofar as #imelerwould be internally responsible.

According to Article 23.5 of the Basic Law, whenean area in which the Federation has exclusive
legislative jurisdiction the interests of tihéinder are affected, or where, in areas in which the
Federation and theinderhave concurrent jurisdiction (Articles 72 and T4he Basic Law) or the
Federation has sole jurisdiction (Articles 72 aBdo? the Basic Law), the Federation has the right
to legislate, thd-ederal Government is to take into account the iopiof the BundesratWhere
essentially the legislative powers of thé&nder, the establishment of their authority or their
administrative procedures are affected, the opioiothe Bundesrat is tprevail in the decision-
making process of the Federation. Pursuant talarb2.3 of the Basic Law, the Bundesrat has
established &hamber for European Affainaith decision-making powers in matters concerning
the EU.

It is also provided in Article 23.6 of the Basicv.ahatwhere essentially the exclusive legislative
jurisdiction of theLander is affectethe exercise of the rights of the FRG as a memb#reoEU
are to be transferred by the Federation to a reprgative of the La&ndedesignated by the
Bundesrat. However, these rights are to be exelaigth the participation of and in agreement
with the Federal Government. In this respect, tio® ,Federation retains full responsibilitgr the
conduct of foreign policy as a whole.

The German members of t@@mmittee of the Regignshich was set up by the Maastricht Treaty
on a German initiative, are appointed by a compi@cedure which involves the participation of
not only the Federal Government, which proposesémelidates, and tHeinder, which appoint
them, but also the municipalities and counties,civimust be given a say in the process (they

47 This agreement was set out in the Lindau Agreement, which has not been officially published.
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appoint three of the twenty-four members of the @uitee), although thé&ander had initially
attempted to monopolise the nomination process.
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15. GREECE

15.1 Principles

- Identification

There is no provision which directly, expressly andhaustively lists the foundations, principles
and objectives of foreign policy. In domestic ldwawever (Constitution, legislation, regulations,
decrees), provisions are sometimes found which esferessly or by implication to that issue.

This is so, in particular, of Article 2.2 of the @&itution of 1975, which provides thakteece, in
accordance with the generally recognised rulesntérnational law, pursues the strengthening of
peace and justice and the development of frieredtions between peoples and State&imilarly,
according to Article 108 of the Constitution, "tB¢ate safeguards the living conditions of the
Greek diaspora and the maintenance of its linkls thié¢ Mother Country”. It also safeguards the
education and social and occupational promotion Gafeeks working outside the national
territory.” Furthermore, Organic Law no. 419 of 1976 of kimistry of Foreign Affairs, which
sets out the powers of that Ministry, also refershieprotection of the rights and interests of the
Greek State and Greek individuals abrdadticle 1.1 and 2).

Internationaltreaties approved by law and decisions of internationalanigations which are
binding on Greece and immediately enforceable imtooduced into its domestic legal order form
an integral part of domestic law and therefore ttue a source of law. They may therefore
institute or define the objectives of foreign pgline example is the Charter of the United
Nations).

As a democratic country, Greece takes inspiratiomfa number ofaluesin the exercise of its
foreign policy. Thus Article 2.1 of the Constituti provides that "respect for and observance of
human value constitute the primordial obligatiortted Republic”. Article 25 provides that human
rights are guaranteed by the State and that "tbegn&tion and protection by the Republic of
fundamental and inalienable human rights are dedi¢gmachieve social progress and justice".

- Control mechanisms

There are no specific mechanisms to control redpeaemocratic values and human rights. In
Greece all acts relating to the negotiation ancatlcsion of treaties are regarded as acts of State a
are not amenable to judicial review.

15.2 Implementation

Foreign policy is conducted by the executive untter more or less passive control of the
legislature. The courts' role is essentially auedi to applying international law in domestic law.

- The legislature
External affairs come within the exclusive powerthe executive. Parliament may provide advice
and expreswvishesin connection with the country's foreign policyt lmannot make foreign policy
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itself. It is still able to control the Governmemt its foreign policy (Article 70.6 of the
Constitution) and even to overrule it bynation of censur@Article 84), but isnot entitled to force
it to conclude a particular treaty, for example

However, according to the Constitution Parliamplgys a mandatory role in the procedure
leading to the conclusion of treaties, in the cabe&ertain categorigswhich cover a very large
number of agreements. Article 36.2 provides tiv@aties on trade, those on taxation, economic
cooperation or participation in international ongations or unions and those which include
concessions which, according to other provisionthefConvention, require legislation, or treaties
which affect Greek citizens individually, shall éa&ffect only after they have been approved by an
express law". Parliament's participation in theaty-concluding procedure does not mean
participation in the act of ratification, accessi@cceptance or approval of the treaty, but it
constitutes an essential condition of the treapfiglity from the aspect of domestic law.

Parliament's approval, which must be given befbeetteaty is ratified by the Head of State or
accepted by the Government, always takes the féralaw which has greater force than all other
laws and has a three-fold function: (a) it autremishe executive to conclude the treaty; (b) it
incorporates the treaty in the Greek order; andit(ecepresents the legislature's order to the
authorities and citizens to ensure that the trisatpplemented within the State.

Even after a treaty has been approved by Parliarhemever, the President of the Republic or the
Minister for Foreign Affairs may decid®t to ratify it or accept jtwhere the interest of the country
SO requires, or to delay it. They may séikpress reservationghen ratifying or accepting it,
provided that these reservations are lawful indijes of international lawand they may also
denounce a treafywithout requiring Parliament's approval, even rghewas required in order for
the treaty to be concluded.

- The executive

The Presidentexercises all the powers expressly conferred onbyi the Constitution. None the
less, herequires the Government's consamtthe form of the countersignature of the compiete
Minister. Herepresents the Statd international level; he declares war aondcludes treatiesn
peace, alliance, economic cooperation and partioipan international organisations or unions
(Article 36.1 of the Constitution). He has exclespower taatify any other treaty which, pursuant
to international law, must be ratified in orderlte validly concluded. Hessues credentialto
diplomatic missions sent abroad aacceptsthe credentials of foreign ambassadors. He also
convenes the Council of heads of political partegzresented in Parliament in order to consider
important foreign policy issues of concern to Gesec

According to Article 82 of the Constitutionthe Government determines and directs the general
policy of the countryn accordance with the provisions of the Consttuaind the law". This also
applies to foreign policy. Consequently, all ertdrpowers, whatever they may be, belong to the
Government, apart from those which the Constituapressly confers on the President of the
Republic.
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As regarddreaties in particular, apart from those which are noenefd to in Article 36.1 of the
Constitution and those which, according to inteamatl law, do not require ratification or
accession, the others are direatbncluded by the organs of the Governm@ntacceptance or
approval, by exchange of letters or memorandangolg by signature.

The Minister for Foreign Affairggenerally concludes all treaties which fall withie competence
of the Government, without needing to producepolivers. It goes without saying that in the case
of important treaties he acts on the instructionthe Cabinet or the Prime Ministein order to
sign international agreements, other Ministers nhaste full powers issued by the Presidgfithe
Republic and in most cases by the Minister for igoréAffairs. The Council of Ministers is
responsible for according international recognitita foreign State

- The people

It is quite exceptional for the people to be inwalun resolving foreign policy issues. Howevee, th
possibility exists in law. According to Article £40of the Constitution of 1975, as amended in
1986, "the President of the Republic shall dedigrdecree aeferendum on grave national issues
following a decision adopted by an absolute majoat the total number of Members of
Parliament, on a proposal by the Council of Ministe
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16. HUNGARY

16.1 Principles

- Identification

The legal foundations of foreign policy are detereadl in the Constitution. According to Article 5
of the Constitution, "The State of the Republi¢loihgary safeguards the freedom and power of the
people, thesovereigntyandterritorial integrity of the country, and the boundaries registered in
international treaties". According to Article 6THe Republic of Hungaryepudiates waras a
means of dealing with conflicts between nations eefchins from the use of force against the
independence or territorial integrity of other 8&t The Republic of Hungary considers that it is
responsible for the fate of Hungarialngng outside its borders.

According to Article 7 of the Constitution, the &gsystem of Hungargccepts the universally
recognised rules of international lawnd ensures that the internal laws of the couatey
harmonised with the obligations assumed undernatemal law. Article 8 states that Hungary
recognisesfundamental rights Ensuring respect and protection for these righta primary
obligation of the State.

Reciprocity and non-intervention in the domestfaies of other States are fundamental principles.
However, Hungary confers primary importance on tretection of minoritiesliving in
neighbouring countries. The violation of humarhtiggcannot therefore be regarded as a matter
internal to a country.

- Control mechanisms

Acting in their administrative capacity, the coumtgy annul individual administrative acts which
infringe the rights of the person concerned. Thoeastitutional Couris responsible for overseeing
the constitutionality of laws, regulations and otlegal measures of the State services. In pimcip
an international treaty which had been ratifiedRayliament, inserted in and published as a law
could be annulled by the Constitutional Court oa tround that it was unconstitutionaln
practice however, the Constitutional Court has declaredh arumber of occasions thathis no
jurisdiction to review the constitutionality of laws relating tnternational treaties. The
Constitutional Court has not yet taken a decismothis area.

16.2 Implementation

- The legislature

In Hungary Parliament determines the fundamental principledaoéign policy It enacts the
Constitution and concludes the international tesatihat are of outstanding significance for externa
relations (Article 19.3 of the Constitution).

A Standing Committee on Foreign Affaesamines draft treaties before they are conclimed
Parliament. Foreign policy may be debated in ®adint. Questions may be put to the
Government. The Committee also often asks forrtefiamm the Government on specific subjects.



- The executive

The Presidentof the Republic is Head of State. According téidd 30 A of the Constitution, he
represents the Hungarian State aodcludes international treatiebut if the subject of the treaty
falls within the competence of the legislature, pier agreement of Parliament is required. The
Presidentappoints and receives ambassadansl plenipotentiary ministers. All measures agopt
by the President require theuntersignaturef the Prime Minister or the competent Ministéhe
President's role is therefore largely symbolic.

The Governmentensures the implementation of the laws aodcludes international treaties
(Article 35.1 of the Constitution). It thereforenseires theimplementationof the principles
determined by Parliament in the exercise of intwnal relations, while on the other hand it has
autonomous powers in the conclusion of internatitneaties. Ministers may therefore conclude
international treaties in their own special fields.

- The people

According to Law no. XVII of 1989 on referenda, aflatters coming within the powers of
Parliament may by the subject ofreferendum except where the law provides otherwise. In
principle, questions relating to the directiondétaken by foreign policy may form the subjeca of
referendum. However, theaplementation of obligations undertaken in comreitte governed by
international lawand laws promulgating these treatiesex@udedsubjects. In practice Parliament
has always refused to hold a referendum on thdiqnesf Hungary's accession to NATO, although
an initiative requesting such a referendum wasesidpy more than 100,000 persons.
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17. ITALY

17.1 Principles

- Identification

The legal foundations of foreign policy, as regdod¢h its principles and essential aims and the
organisation and functioning of the bodies resgmador implementing it, are laid down in the
Constitution. Article 10 governs the relationsvizn the Italian legal order and the generally
recognised rules of international law, the legaifpan of aliens in Italy, the right of asylum atiek
prohibition of extradition for political crimes. h€se rules must be coordinated with Article 26 on
the extradition of Italian citizens. AccordingAaticle 11, Italyrepudiates the use of war resolve
international conflicts; on the other hatidhitations of sovereignty are allowed for the posp of
establishing an order of peace and justice betwedions

Democracy, the rule of law and the protection ofmln rightsare not expressly mentioned as
foreign policy objectives. However, they may beegi effect by means of Article 11, since the
repudiation of war by Italy is justified by its desto contribute to the protection of the freedoim
peoples. This point of view finds support in tleetfthat limitations of State sovereignty are
permitted provided that they are capable of fuitiggpeace and justice between nations.

Thegenerally recognised rules of international ldavedirect effectin domestic law, pursuant to
Article 10 of the Constitution. However, it must bemembered that the ltalian legal order is
dualist in the sense that international rules ddawe direct effect

Asylum must be granted to aliewko are not entitled to exercise in their own d¢outhe rights
and freedoms protected in the Italian Constitutighile neither Italian citizens nor aliens can be
extradited for political reasofs.

- Control mechanisms

Parliamentary control is considered to ensure ptdpe the principles which must be observed
when foreign policy is defined. THeonstitutional Court also has a role in this are@his is the

case where Articles 10 and 11 are infringed or @/laeregional provision is not consistent with the
obligation to comply with the international comménts of the State. Thus, according to the
Constitutional Court, there is a violation of theor@titution where a normative act is not
compatible with the provisions on fundamental $gind freedoms. Because the measures adopted
by the EU are not susceptible of review by the @Gtut®nal Court, it will declare unconstitutional

the laws or other legal measures which implementetevant Community measures in Italian law.

48 There is an exception to this rule, however, since pursuant to a consistent line of decisions of the Court
of Justice of the European Communities Community norms have direct effect in all Member States of the
Union.

49 However, genocide is excluded from these provisions: see Articles 10 and 26 of the Constitution.
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17.2 Implementation

- The legislature

Parliament and the Government are responsible l&yomting the basic principles governing
foreign policy. When the Government is investedrliament approves its general political
programme which includes the chapters dedicated to forgigiicy However, Parliament may
intervene at any time in the making of foreign gplby adopting ad hoc documents putting
guestionsto the Cabinet. A debate may then take place direttives may be giveto the
Ministers.

Special regulations provide for draft EU legislatito be communicated to Parliament prior to
being adopted, but actual cooperation between #ien€t and Parliament depends on the political
interests of the institutions concernedarliament must authorise the ratification of thesn
important international treatiegwhich are ratified by the Head of State) and ngpewered to
decide on a state of wgrvhich must also be declared by the Head of Sigte formal act).
However, there are no rules which specifically negjthat Parliament is to authorise unilateral:acts
denunciation of treaties, withdrawal of reservatiaecognition of foreign States, etc.

Similarly, there is no constitutional provision obliging thatiinet to inform Parliament of, and
obtain its approval for, the steps which it propose take in the futureAlthough it is possible to
gain the impression that this was what the drafiethe Constitution intended, it does not happen
in practice.

- The executive

The Head of State is not competent to adopt theigorpolicy of the State. Thresidentis
prohibited from playing an active part in the Gaowaent's foreign policy. However, he may
participate in the implementation of foreign policy bilateral meetings. In this cabe must
comply with the directive®f the Government and Parliament. Moreover, hegaserally
accompanied by the Minister for Foreign Affairse &tcepts the credentials of foreign diplomats
and accredits Italian diplomat® other countries. Lastly, hatifies, on the basis of Parliament's
authorisation, the international treaties negafiddye the Government where they are of a political
nature, where they imply the establishment of mdgonal arbitrations and jurisdictions or where
they require territorial changes.

Within the Government there aferee Ministersvho are competent in treaty matters: the Minister
for Foreign Affairs, the Minister for External Tradnd the Minister for European Affairs. The
Prime Minister may also intervene, especially whemportant issues need to be resolved. The
Prime Minister representkaly in international conferences. The Cabiagproves the directives
to be followed in the sphere of international rielas and that of the EU and also thafts of
international treatiesvhich have military or political relevance. Therldter for Foreign Affairs
has a certain discretion in implementing the densiof the Cabinet and is responsible for
negotiating international treaties, even where takyvithin the competence of other Ministers.

- The people
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A referendumwas held in 1989. It concerned the adoption difective on the establishment of a
European Government and the entrusting of the Eamo@Parliament with the drafting of a
European Constitution. The text was approved layge majority and the result of the referendum
was regarded as the basis for Italy's adhesidmetoéw steps in European integration. However, a
popular referendurabrogating decisions of Parliament authorising théfication of international
treaties isnot permitted The Constitutional Court concluded that this nighat decisions of
Parliament aimed amplementingnternational commitments in the domestic legdeorcould not

be abrogated by referendum.

- Decentralised authorities

In Italy only the State has the power to concludattes However, the regions are authorised to
establish promotionalontactswith the authorities of other States at the samédrial level and to
exchange views on matters of common interest. Ty also maintain direct relations with the
authorities of the EU. The importance of trandfi@rcooperation is thus increasing.



18. KYRGYZSTAN

18.1 Principles

- Identification

The essential principles of foreign policy are set in the Constitution. The preamble thereto
states that the Republic, as a free and demoaratranunity, is attached to the general moral
principles existing among the peoples of the wordticle 9.4 of the Constitution states that the
Republic of Kyrgyzstan aspires tofair world, mutually advantageous cooperation agudhe
peoples, the peaceful resolution of world or regigoroblems and observance of the conventional
principles of international law Consequently, acts which affect the peacefulabiation of
peoples, and the propagation and instigation armattional conflicts are prohibited. Treaties
which have been ratified form part of domestic ladrticle 15 proclaims human dignity as an
absolute right.

- Control mechanisms
The Constitutional Court declares unconstitutidegislative acts which infringe the Constitution.

18.2 Implementation

- The legislature

In accordance with the Constitution (Article 583rlRament determines the major directions of the
policy of the country.It ratifies and denounces treatiest also decides on a state of war or peace
and the use of the armed forces.

- The executive

The President is responsible for implementing tprgiolicyand assigns special tasks to the Prime
Minister. According to Article 42 of the Constitori, the President represents the State
international relations. Pursuant to Article 4& imayenter into negotiations, sign bilateral
treatiesand submit them for consideration by Parliamekdcording to Article 20.1, Chapter Il of
the Law onthe Governmentthe Government may elaborate asubmit for consideration by
Parliament the principles applicable in foreign gl It is also responsible for adopting
implementing measures, ensuring compliance witlatige ratified by Parliament, reaching
decisions on the conclusion of bilateral treatied eenewing or denouncing them. According to
Article 21 of that Law, the Prime Minister is elgd to submit proposals for the formulation of
foreign policy to the President and the Governmehte may also represent the country in
international meetings and sign bilateral agreement
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19. LATVIA

19.1 Principles

The essential principles of the foreign policy loé tRepublic of Latvia are: (a) integration in the
structures of Europe; (b) increased cooperatiowdmt the Baltic States; (c) bilateral relations
within the framework of regional cooperation; adyl & more active role in international economic
and financial organisations.

19.2 Implementation

- The legislature

The essential principles of foreign policy are @edied by Parliament, which ratifies multilateral
treaties All treaties affecting matters which must be sbject of legislation must be ratified by
Parliament.

- The executive

The President representthe State in its international relations.He accredits Latvia's
representativesibroad andeceives the credentiatsf foreign representativesde implements the
decisionsof Parliament concerning the ratification of trest

- The people
According to Article 73 of the Constitutiotreaties are not to be submitted to a referendum
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20. LIECHTENSTEIN

20.1 Principles

- Identification

International law automatically forms part of dotetaw. In its foreign policy the State is legall
bound by the Charter of the United Nations and ioth&rnational instruments which have been
ratified (for example, the decisions of the Internationali€ of Justice are recognised as binding).
Furthermore, the State is required to comply whi binding decisions adopted by international
organisations to which it belongs (for example,ldimeling decisions of the United Nations Security
Council). Finally, it is under a political duty tmmply with the principles of the Helsinki FinatiA

of the CSCE, which govern the mutual relationghefparticipating States.

- Control mechanisms
There is arex post fact@ontrol of the compatibility of legal rules witresties.

20.2 Implementation

- The legislature

Parliament'sinfluence has grown during the last twenty yearlere is éstanding Parliamentary
Committeeon foreign affairs. Article 8.2 of the Constituti provides thatreaties ceding the
territory or disposing of the property of the Stdteaties concerning the rights of sovereignty or
regal rights and those imposing a fresh burdenhenRrincipality or its citizens may only be
concludedafter the Diet has given its asserfireaties may not be denouncedhout at least the
tacit consent of Parliament.

- The executive

In international relationthe Prince represents the Staseibject to the necessary assistance of the
responsible Government. The Prince enjoys the tagfatify treaties, although the signature of the
Government is required in each case.

- The people

Every international treaty which requires the applt®f Parliament is submitted to a facultative
referendum Every treaty approved by Parliament is submititea referendum, either by a decision
of Parliament on upon application by 1,500 electors
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21. LITHUANIA

21.1 Principles

The legal foundations of foreign policy are the &duation, other laws enacted by Parliament, the
Government's programme of activity, the Governrsentirectives and the decisions and
conclusions of the Constitutional Court.

Chapter 13 of the Constitution deals specificalithvioreign policy. According to Article 13%
conducting its foreign policy Lithuanis to promote the universally recognised prin@péend
norms of international law. It must strive to spfardnational security and independence and the
basic rights, freedoms and welfaoé its citizens; it must take part in tleeeation of a sound
international order based on law and justic&Var propaganda is thus prohibited. Article 137
provides that weapons of mass destruction andgiomilitary bases are not to be stationed on the
territory of Lithuania.

Valuessuch as democracy, human rights etc. have botreet @nd arindirect influenceon the
country's foreign policy. The direct influencethe result of Article 135 of the Constitution, vehil

the indirect influence is the result of the fadttthese values are regarded as the highest goals o
the State and society. The Constitution and laewe hprovided appropriate means and legal
guarantees for the achievement of these goals.

According to Article 136, the Republic of Lithuangto participate in international organisations
provided that they do not contradict the interestd independence of the StafEreatiesmay be
regarded as the legal foundation of the condudoidign policy and the establishment of its
principles and aims, provided that they have bagfied by Parliament. Since the principal aim of
Lithuania's foreign policy is the country's integya in the alliances of Western Europe, its faneig
policy is largely influenced by these alliances.

Significant among the constitutional laws is then§tdgutional Act of 8 June 1992 on the Non-
alignment of the Republic of Lithuania with Postvied Eastern Alliances. Ordinary legislation
includes the Law on International Treaties of thep@iblic. Parliament has sometimes adopted
resolutions on current issues of foreign policyhas condemned acts of aggression or terrorism,
recognised new States, approved or disapprovedaspettical acts of the Government.

- Control mechanisms

Judicial review is available only in respect ofemmational treaties. Upon a decision of the
Constitutional Court to the effect that an inteimadl treaty is or is not compatible with the
Constitution,Parliament decides/hether or not to ratify it.

21.2 Implementation

- The legislature
According to Article 138, Parliamerdtifies or denounces treaties which concern
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(a) realignment of the country's borders;

(b) political cooperation with foreign countriesytmal assistance or national defence;

(c) the renunciation of the use or threat of foerel peace treaties;

(d) the stationing and status of the armed for€éseoRepublic on the territory of a foreign State;
(e) the participation of the Republic in internaborganisations;

(f) multilateral agreements or long-term econongiccaments;

Parliament has sometimes adoptesblutionsconcerning current issues of foreign policy, sash
for example, resolutions condemning acts of aggmessr terrorism, recognising new States or
approving or disapproving specific political actdlee Government. According to Article 67.17 of
the Constitution, Parliament may consider othegifpr policy issues.

The Government's programme plays an essentialinokhe conduct of foreign policy. The
Government has the right to adopt directives ahdrategulations to implement lawBarliament
examines the Government's general programme ofiteesi in order to decide whether to approve
it.

- The executive

The Presidentof the Republic probably has the greatest powehénsphere of foreign policy.
According to Article 84 of the Constitution, theeBident:

(a) settles foreign policy issues and, togethen Wie Government, implements foreign policy;

(b) signs treatieand submits them to Parliament for ratification;

(c) appoints or recallsupon the recommendation of the Government, thatcgs representatives
in foreign States and in international organisatjon

(d) makesannual reportsto Parliament on the situation in Lithuania anandstic and foreign

policy.

The Government submits its programme to Parlianthig includes a chapter on foreign policy.
The Government cannot act until its programme leas lapproved (Article 92 of the Constitution).
The Government is responsible to Parliament $oadtions.

- The people

According to Article 9.1 of the Constitutiorthé most significant issues concerning the lifhef
State and the People shall be decided by referehdurhis also applies to the most significant
issues of foreign policy. Such referenda haveadigtibeen held. Moreover, Article 68.2 of the
Constitution makes provision for popular initiative
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22. MALTA

22.1 Principles

- Identification

Articles 1 and 2 of the Constitution proclaim Maltattachment to the principles of democracy and
fundamental rights. Article 1.3 provides that Mals a neutral State actively pursuipgace,
security and social progress among all nations liheaaing to a policy of non-alignment and
refusing to participate in any military alliancel'his means, in particular, that:

(a) no foreign military base is permitted to beisteed on Maltese territory;

(b) no military activity is authorised in Malta, @pt at the request of the Government, in the
exercise of the inherent right of self-defencetha event of any armed violation of the national
territory, or in pursuance of measures or actiopsdid by the Security Council of the United
Nations, or where there is a threat to the sovetgighdependence, neutrality or territorial intggr

of the country;

(c) apart from in the above circumstances, no athltary activity may take place in Malta where
it will entail the presence of a concentrationarkign forces;

(d) apart from in the above circumstances, no dorenilitary personnel are allowed on Maltese
territory, other than military personnel takingtgarcivil activities (an exception is also made &
reasonable number of military technical personssisting in the defence of the country);

(e) the shipyards of the country are to be usedaifarand commercial purposes, but may also be
used, within reasonable limits, for the repair @odstruction of military vessels. In accordance
with the principle of non-alignment, Maltese shigg are not made available to the military
vessels of the two superpowers.

A treaty which imposes duties or confers rightsimgtividuals is not a source of domestic law
unless it is given legislative effect (section 1i1he Maltese Independence Order 1964). In owler t
form part of domestic law, therefore, every treatyst be incorporated. Once incorporated in
domestic law, a treaty may contain principles whnobst be observed when foreign policy is
defined.

- Control mechanisms

Judicial review of compliance with the principlesd down by law and the Constitution is possible
(before the First Hall of the Civil Court and thieefore theConstitutional Count Administrative
actions are subject to judicial review. The adstmtion must act on the basis of a pre-existing
rule of law and must justify its action as authedi®y law, otherwise its action will loétra vires

22.2 Implementation

- The legislature

Parliament's role is centred round the ratificatiand adoption of international treaties in
domestic laws The Ratification of Treaties Act (Act V of 1988jipulates the treaties which
cannot enter into force without being ratified bgrlRment. These are treaties which affect the
status of Malta under international law, the segwf Malta, its sovereignty, independence, unity
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or territorial integrity (section 3(1)(a) and (bjca(2)) and those concerning the relationship of
Malta with any multinational organisation (sect®fi)(c) and (2)). A Resolution to the effect that
such a treaty is to come into force must be pdsg&thrliament.

As regards thalenunciation of treatiesmoreover, Article 4 of the Ratification of Treszdi Act
provides that where the country ceases to be ¢ {uad treaty (as provided for in Section 3(1)(a),
(b) or (c)),the Minister responsible for foreign affairs isitdorm the House of the fact, giving the
reasons therefor

There is also amdirect controlof Parliament in relation to the conduct of foregplicy; this is
effected by parliamentary debates, promoted by phiamentary committee responsible for
foreign affairs. Questions may also be put to Btars and information on foreign policy may be
obtained in this way.

- The executive

The Presidentis not directly involved in the formulation of fagn policy, but the Prime Minister
must keep him informed of the general conduct ef @overnment's policy.The Government
determines the principles of Malta's foreign palicy

- The people

In determining the principles applicable in forefplity, the executive has discretion as to whether
to hold areferendum Under the Referenda Act (Chapter 237 of the Lafndalta)the electorate
may demand a referendum
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23. MOLDOVA

23.1 Principles

- Identification

Principles and objectives of foreign policy canftuend in divers sources of domestic law. First of
all the Constitution foresees in it's preambleattachment to universal values, such as the fule o
law, civil peace, democracy, human rights, jusacel political pluralism. Article 4 (2) of the
Constitution foresees that "in case of conflictmsn international rules binding the Republic in
the field of human rights and domestic law, itlisays the first ones who prime". Article 8 of the
Constitution also foresees that "the Republic oflddea has the obligation to respect the UN
Charter and the treaties it has signed, and fotiadalations with other countries on general
accepted principles of international law". Finadlyicle 11 of the Constitution declares Moldova's
permanent neutrality. The Republic of Moldova doesadmit military troops of other countries in
it's territory;

Furthermore, the Parliament of the Republic of Ml has approved on the 8 February 1995 the
"Concept of foreign policy”, which contains follavg principles: the principle of abstention from
the use of force or threat of force, the exclusobnwar except of cases foreseen by law, the
principle of pacific settlement of international splutes, State's sovereignty, international
cooperation, States equality and territorial intggand the principle of international protectioh
human rights. The county's priorities in the fiebdi human rights are the following: the
strengthening of the independence and sovereignthieo State, the guarantee of it's territorial
integrity, the promotion of social and economicorgfs necessary to people's well fare and the
harmonization of domestic law with internationarstards.

- Control mechanisms

The Constitutional Court controls the constitutidgaof laws, regulations and decisions of the
Parliament, of the presidential decrees, the dmvwsof the Government and the international
treaties to which the Republic of Moldova is pavtyen they are submitted to it's control. There
has not been any case-law in this matter by now.

23.2 Implementation

- The legislature

The Parliament ratifies the treaties and intermalicagreements and approves the "Concept of
foreign policy” of the country which contains theedtive principles of foreign policy. It also
exercises a control over the implementation ofifpreolicy. Debates are regularly held on this
subject. Twice a year there is a report on the emphtation of foreign policy presented to
Parliament. If needed, the Parliament can ask Mhaster of Foreign Affairs to present
explanations concerning specific questions. Fumloee it is the Parliament who approves the
budget of the Ministry of Foreign Affairs.

The foreign policy committee of the Parliamentdsponsible for the inter-parliamentary relations.



-81-

It points out the representatives of the Parligmenthe other international parliamentary
organisms. It approves the candidatures of the Asdmors on proposition of the President of the
Republic. It follows through the implementationtioé "Concept of foreign policy”, and, if needed,
it's elaboration. It presents to the Parliamenipadjects of treaties of a political, legal, soal
economic nature and joins to them a detailed report

- The executive

According to article 77 of the Constitution, thee§ldent of the Republic represents the State
abroad and is the guarantor of the national inddpece, unity and territorial integrity of the
country. He enters into discussions, he particgpatéo negotiations, he concludes international
treaties in the name of the Republic of Moldovéi¢ler 2 of the Law concerning the conclusion, the
implementation, the ratification and the denumoratof treaties, conventions and international
agreements), and submits them to the Parliamemafification, in a delay established by law. The
President of the Republic accredits and recalls dbentry's diplomatic representatives on
Government's proposition. He receives the credsrarad the letters recalling the representatives of
other States in the Republic of Moldova. The redifion of treaties and their denunciation require
the signature of the President of the Republictaedcountersignature of the Minister of Foreign
Affairs.

The Government adopts a plan of action in the fo#lébreign policy according to the principles
adopted by the Parliament in this field.

- The people

The possibility of consulting people by referendigmegulated by the Constitution and the Law on
referendum 1040 - Xl of 26 May 1992. Therefore, according ddicle 66 (b), one of the
fundamental attributions of the Parliament is tkelaration of a referendum. According to article
75 the most important problems of the State anctleeety are submitted to a referendum. Finally
article 88 foresees that the President of the Repcdin ask people to express by referendum their
will on matters of national interest. The proviscadopted by referendum have a supreme legal
force and are necessarily applied on the territfrithe Republic.The question of Moldova's
accession to a political organisation of State#t'®rwithdrawal from such an organisation are
exclusively settled by referendum.
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24. NETHERLANDS

24.1 Principles

- Identification

According to Article 90 of the Constitution, "the@@rnment shall promote the development of the
international rule of law. This provisions shows the major importance Wwhiarliament and the
Government ascribe to an international order basaghiversally applicable legal rules.

Article 91 deals with the conclusion of treatiestide 92 provides thatowers may be transferred
to international organisationsand Articles 96, 98 and 100 provide for the degenof the realm,
maintenance of pea@nd declaration of war.

Both written and unwritten law form part of the destic legal order. Treaties take precedence
over ordinary legislation. The principles contairie treaties must therefore be observed when the
foreign policy of the country is determined/alues such as democracy and human rights are
provided for in treatieso which the Netherlands is a party. Consequethity are binding on the
Government even in the context of foreign policy.

- Control mechanisms

With the exception of parliamentary control, thex@o specific control of respect for values such
as democracy and human rights in foreign policytick 120 of the Constitution provides that the
constitutionality of treaties is not to be reviewsdthe courts.

24.2 Implementation

- The legislature

Treaties must be approved by Parliaméatticle 91). The same applies to the denunciation of
treaties and the withdrawal of reservations, butlipanentary approval is not required for
unilateral acts such as the recognition of State§sovernments However, Parliament's consent
need not necessarily be given by a formal adrreaty may be given tacit approvalhere are
parliamentary committees in this area, but thapoasibilities do not exceed those of Parliament.

On the other hand, the Government is politicall\svaerable to Parliamentwhich means that
Parliament exercises a certain control over forgighicy. Frequently, therefore, there are
exchanges of opinions which enable the Governneetatke account of Parliament's ideas, requests
and objections. Howevethe question of parliamentary authorisation of direes on issues of
foreign policy does not ariseéOnce a year, when the budget is debated, fopaicy comes up for
discussion.

- The executive

According to Article 90, "the Government shall piate the development of the international rule
of law". The Government is therefore responsible for intiomal relations A major exception is
the requirement for parliamentary approval, whitdo @applies to the denunciation of treaties and
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the withdrawal of reservations, but this interventby Parliament does not apply in the case of
unilateral actions such as recognition of StateSarernments.

Traditionally, the Minister for Foreign Affairs waissponsible for elaborating the foreign policy of
the country. However, growing inter-State cooperahas tended to blur the distinction between
domestic and external policy. Ministers respomsifor particular branches of domestic affairs
aspire to taking over the external aspect of ttesponsibilities. Furthermore, the Prime Minister'
role in foreign policy has also increased in imance since he sits on the European Council, where
the major decisions on foreign policy are taken.

- The people
There is no provision for referenda or populaiatites on foreign policy issues.
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25. NORWAY

25.1 Principles

- Identification

In Norway, which has the oldest Constitution in &, there are very few written norms which
guide foreign policy. This area is principally evgd bycustomary law at constitutional levahd
also by norms of a quasi-legal or political natuiidne Foreign Service Act sets out the rights and
obligations of the various individuals and bodiesaerned. The legal norms do not contain any
definition of the principles and aims of foreignlipp. There is no provision specifically requiring
respect for values such democracy, the rule of law or individual rights afreedomsin the
conduct of foreign policy.

- Control mechanisms
Judicial review is available only whetfgere has been a violation of an individual's rght

25.2 Implementation

- The legislature

Although the conduct of foreign policy is traditally a prerogative of the King, Parliament has
certain powers to control the executive. Purst@matrticle 26 of the ConstitutiorRarliament is to
consent to the ratification of a treaty, in threecamstanceswhere the treaty requires new
domestic legislation, where it requires budgetatyoa or where it is of importance from a legal
and political point of view. The same applies vehdre State is to enter into an international
commitment. On the other hanBarliament's consent is not required where the @Guwvent
wishes to withdraw from a treatyln practice, therefore, the Government shouldhgé consult
Parliament before adopting important foreign potiegisions. Consultations of this type may take
place withincommitteesin this case within the Foreign Relations Comeeitt

- The executive
The King is only the formal Head of State. The &ownent is actually responsible for the conduct
of foreign policy.

- The people

Referenda and popular initiatives do not ordinaidiym part of the systemAs an extraordinary
measure however, Parliament has decided to hold a refier®n It has done so in respect of
Norway's accession to the European Union.
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26. POLAND

26.1 Principles

- Identification

The Constitution contains only very general pransielating to the legal foundations of foreign
policy. Treaties which are regarded as a source of domestic latapksh the aims of foreign
policy. Human rights and fundamental freedoms, democradytlaa rule of laware regarded as
principles which apply to both domestic and extetaa. In the light of Poland's desire to be
integrated in the structures of Western Europe,pitieciples of these organisations have great
influence on the formulation of its foreign policy.

- Control mechanisms
Article 162 of the draft of the new Constitutioropides for a Constitutional Court, which will be
responsibleinter alia, for controlling the conformity to the Constitutiof laws and treaties.

26.2 Implementation

- The legislature

Each year Parliament discusses the essential mesadf foreign policy. A report is presented by
the Minister for Foreign Affairs for adoption bydament. Specific reports may also be requested.
Article 33.2 of the Constitution sets out the catesg of treaties which require legislation before
they can be ratified or denounced hese are treaties relating to the borders thte Sdefensive
alliances and treaties which impose financial basdmn the State or entail changes in legislation.

- The executive

According to Article 51 of the Constitutiothe Council of Ministers is responsible for the doct

of Poland's foreign policy According to Article 28he President is the supreme representative
the country in its international relations. Und&tticle 28 the President also has a general
supervisory power in the field of foreign policyThis power is inconsistent with the power
conferred by Article 32.3 on the Minister for FgeiAffairs to administer relations with other
States and with Polish representatives in othentoes. The Presidematifies and denounces
international treatiesand notifies Parliament and the Senate thereafiveder, some treaties must
be approved by Parliament.

- The people
There is no provision for the direct participatmfithe people in the determination of foreign pplic
by referendum.
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27. PORTUGAL

27.1 Principles

- Identification

The Constitution lays down the legal principlesayeign policy. Article 7.1 of the Constitution of
1976 sets out the general principles which govereifin policy They are consistent with those
provided for in the first two articles of the Charbf the United Nations. Paragraphs 2 and 3 of
Article 7 define the principal axes of the activitybe employed by the organs responsible for the
ius tractuum Paragraph dccords a special place to relations with Portugispeaking countries
Paragraphs 5 and 6 are tleeult of European integrationThey were inserted in the Constitution
to meet the problems of sovereignty raised by thaditicht Treaty.

Other provisions concern the country's foreigngyoli These include Article 15, which concerns
the rights and duties of aliens, stateless persotigens of the European Union and citizens of
Portuguese-speaking countries. Article 33.5 corcextradition,deportation and the right of
asylum Article 78.2.d concerns cultural relations. idg 166.2.f deals withParliament's
participation in the construction of Euroad Article 200.1.f with the duty to notify Parii@nt in
European matters. Lastly, Article 9 concerns ttaeS duty to ensure national independence and
to promote the conditions necessary to that end.

The principles and rules of general or ordinargrninational law form an integral part of Portuguese
law (Article 8.1). The rules of conventions whitlave been duly ratified or approved and
published in the Official Journal are applicabléhia Portuguese legal order insofar as they impose
international obligations on the country (Article2B All legal rules adopted by international
organisations enter directly into force in the detizelegal order where the relevant treaties so
provide (Article 8.3).

Treaties of major importance, such as the Maastrlekaty, which led to a revision of the
Constitution in 1992, influence the formation ofeign policy.

- Control mechanisms

All courts have jurisdiction tappreciate constitutionalityArticle 207). The court of last instance

is the Constitutional Court (Articles 212.1 and 2}4 There have been a number of cases where
the courts have been required to examine the toinstality of treaties, conventions and
agreements, since according to the Constituti@rnational conventions occupy a place below the
Constitution but above legislation.
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27.2 Implementation

- The legislature

Parliament approves conventions relating to mattersch fall within its exclusive competence
(Articles 167 and 168); treaties concerning Polttsigaarticipation in international alliances, or
treaties of friendship, peace or defence, treaiiedhe adjustment of Portugal's borders, those
dealing with military affairs or matters and alloie which the Government has submitted for
approval by Parliament. A treaty which has notbagproved cannot be ratified (Article 138.b).
Prior approval is therefore required only for cami@ns and for certain treaties whose subject-
matter is international (Article 164.j), or to daa war or peace (Article 164.n) - except in theeca
of actual or imminent aggression (Article 138.c).

- The executive

The President of the Republias Head of Stateepresentshe country abroad. He guarantees
national independence and the unity of the Statec{@ 123 of the Constitution). On a proposal
from the Government, ha@ppointsambassadors and special envoysadeepts the credentiatsf
foreign diplomatic representatives, faifies international treatie®nce they have been approved,
he declares watin the case of actual or imminent aggressionranfles peac@Article 138) and,
lastly, he may use higower of veto against an application for ratificati of a treaty (Article
278.1) and refer treaties and international agreésr@ conventions to the Constitutional Court for
a review of their legitimacy.

The Government approves treatiadich do not fall within the competence of Parlerh(Article
200.1.c) angroposeghat the President should declare war or peadecl@f200.1.g). Any act of
the President must lm®untersignedy the Government, otherwise it does not exisaw (Article
143). The Minister for Foreign Affairs, in agreamevith the Government, is responsible for
formulating, coordinating and implementing forefgplicy.

- The people
Issues of great national interest which are to H® dubject of legislation or an international
convention may be submitted toederendunArticle 118.2).

- Decentralised authorities

Article 200 of the Constitution provides that thev@rnment is to be responsible for the conduct of
foreign policy. TheAutonomous Regior{#ladeira and the Azores) are requiregéticipate in

the negotiationof agreements (Article 229.1.s). They are al®e fto establishelations of
cooperationwith foreign regional entities, provided that thehere to the directions laid down by
the organs of sovereignty (Article 229.1.t).
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28. ROMANIA

28.1 Principles

- Identification

The Constitution states in Title I, "General Piples”, that the Republic is to enter into and
developpeaceful relationsvith all States (Article 10). The Constitutiorpreduces the content of
the Declaration of the General Assembly of the éthMations Organisation of 24 October 1970 on
the principles of international law concerning rfiity relations and cooperation between States, in
which the States are requestecbstain from the use of foroe the threat of force and to observe
the right to sovereign equality.

The second principle relating to foreign policy wdnich Article 10 of the Constitution makes
express reference is the developmengadd neighbourelations, which is tending to become a
generally recognised principle in internationabaff and which is often found in UN resolutions.

The third principle of foreign policy set out in thale 10 of the Constitution is the State's firm
undertaking to observe the principles and otfearerally accepted rules of international laBy
forming part of thgus cogenghe fundamental principles of international law arandatory and
must be observed as such. This follows from Aetit03 of the Charter of the United Nations.
Although the majority of mandatory rules of interoaal law form part of the content of its general
principles, Article 10 of the Constitution makepagte reference to respect for the other generally
accepted rules of international law.

Treaties ratified by Parliament form part of donestw. According to Title | of the Constitution,
the Romanian State undertakes to meet its interadtireaty obligations strictly and in good faith.
This gives expression to one of the oldest priesipf international relationspacta servanda
sunt. Treaties have the legal force of the law wherthley are ratified. Article 20 provides that in
the event of conflict between treaties relatinguilmdamental rights and domestic legislation the
international provisions are to prevalil.

In practice, Romania's aim to be integrated in fesEuropean structures and alliances influences
the formation of its foreign policy. A number atieles of the Constitution establish the values of
democracy, the rule of law and human righ®omania is also a party to a number of trearebs
international conventions which implement thesagples.

- Control mechanisms

Compliance with the democratic values incorporatdtie rules of domestic or international law is
controlled by the domestic courts and by enstitutional Court and also by the protection

mechanisms established by the conventions on titegtion of human rights to which Romania is
a party. Treaties must be compatible with the Constitutidinerefore they may either be ratified
without reservation or lead to an amendment ofGbastitution. The constitutionality of a treaty
may be reviewed before the relevant law is promatja Even after promulgation of the law an
objection of unconstitutionality may be raised Ibefdhe courts (Article 144.a and c of the
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Constitution). A further, and this tinplitical, controlis exercised bfarliament

28.2 Implementation

- The legislature

Parliament approves the Government's foreign paltyen it accepts its general programuned
also when it approves the reports or general dawas subsequently presented by the Prime
Minister. It maywithdraw its confidencéen the Government at any time by adopting a motibn
censure (Article 111 of the Constitution). It may questiongo Ministers and put questions to the
Government or any member of the Government on itapbraspects of foreign policy. The
Government is required to produce the documentsi@odmation requested by Members of
Parliament. Parliament may influence the definitodd foreign policy, especially during the debates
and vote on the Government's programme when ibsdted to Parliament. Parliamentifies
treaties and may also denounce thethadopts declarations, messages and appeatswes of
foreign policy.

- The executive

The central role in the definition of foreign pglics played by thé°resident Herepresentghe
Romanian State and guarantees the national indepeadunity and territorial integrity of the
country (Article 80.1 of the Constitution). He maynsult the Government on important or urgent
problems. He may participate in meetings of theg€aament when problems of national interest
relating to foreign policy are discussed; he pesidver these meetings (Articles 86 and 87 of the
Constitution). Howeverthe Government's opinion is advisoryfhe President sends Parliament
messages concerning the principal political proklemthe nation (Article 88 of the Constitution),
which to a large extent concern foreign policy.e Rresidentoncludeson behalf of the Republic
of Romania thdreaties previously negotiated by the Government and sulesgtly submitted to
Parliament for ratification. Heaccredits and recalllRomania’'s diplomatic representatives on a
proposal from the Government and approves theigreanhd abolition of diplomatic missions and
changes within their rankslChe representatives of foreign countries are adteddothe President
(Article 91 of the Constitution).

The Government'srole is toimplementthe Romania's foreign policy in accordance witk th
Government programme accepted by Parliament. msis carried out both by its concrete
executive action and by its normative activity odbgosing the laws which ratify treatieOnce
accepted by Parliament, the Government's prograto@eemes bindingn the Government. The
same applies to the reports or declarations ofrgepelicy presented to Parliament by the Prime
Minister, which supplement or amend the initial ggeonme. The Government is answerable
politically to Parliament. The Minister for ForeigAffairs is responsible for carrying out the
country's foreign policy in accordance with the lamd the Government's programme. He also
represents the country in international relatiatsngside the President and the Prime Minister.

- The people
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The President, after consulting Parliament, maytlaslpeople to express Bferenduntheir views
on problems of international interest, includingefgn policy matters (Article 90). On the other
hand, there is no provision for a right of popldayislative initiative.
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29. RUSSIA

29.1 Principles

- Identification

In the preamble to the Constitution the people adsta proclaims its attachment to human rights,
the universally recognised principles of equalityfaav and theself-determination of peoplethe
intangibility of democracy and th&overeigntyof Russia. The Russian people recognises that it
forms part of the international community.

While proclaiming the sovereignty of Russia, Agid9 provides that Russia may be a party to
inter-State unions anglansfer part of its powers to thenm accordance with the corresponding
treaties, where this does not entail a limitatibhuman and civic rights and freedoms and where it
is not contrary to the foundations of the consbnal order of the Federation.

Values such as democracy, human rights and fundaimfeeedomsare among the foundations of
the constitutional system of the Federation of Riisghich no provision of the Constitution can
infringe (Article 16), still less the other Statewers, including in the sphere of foreign policy.

According to Article 15.4 of the Constitution, thiversally recognised principles and rules of
international law, and also treaties, form an irdegart of domestic law. Moreover, international
treaties take precedencwer domestic law. There are no constitutionaklavhich determine the
aims and principles of foreign policy: these ardingel in ordinary laws. Consequently, the
principles established by treaties must be obsewlen the foreign policy of the country is
defined.

- Control mechanisms

As guarantor of the Constitution, tHeresidentmay repeal acts of the Government, which,
according to the Constitution, is to adopt meastoamplement Russia's foreign policy (Articles
80, 114 and 115).

The Constitutional Courtof the Federation rules on the conformity with enstitution of the
various domestic measures (federal laws, actseoPtiesident, the Council of the Federation, the
Duma and the Government of the Federation), inoydnose concerned with foreign policy. It
also rules on the conformity with the Constitutmintreaties which are not yet in force. A treaty
which is declared contrary to the Constitution adrenter into force (Article 91 of the Law on the
Federal Constitutional Court).

29.2 Implementatiorr®

50 In view of the federal nature of the Russian State and the particular problems associated therewith, it
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- Vertical division of powers

According to the Constitution of the Federation ti@e 71), foreign policy and international
relations, treaties, the problems of war and peas#grnal economic relations etc. come within the
competence of the Federation of Russide coordination of economic relations comesiwithe
joint competence of the Federation and its subj@atiscle 72 of the Constitution and Law of 18
March 1992). The Republics are autonomous participants in irgeéamal and external economic
relations provided that this is not contrary to the Consitih, the laws of the Federation and the
Federal Treaty. International relations within Erezleration (and also within the territories arel th
regions) is coordinated by the federal organs ef $tate power of the Federation with the
Republics.

One example which may be given is the Treaty beatvwee Federation of Russia and the Republic
of Tartarstan "on the delimitation of spheres ahpetence and the delegation of powers between
the organs of the State power of the FederatidRuskia and those of the Republic of Tartarstan”
of 15 February 1994. The treaty provides thatdfgans of the Republic are to exercise State
powers, including participation in international le#éions that they are to establish relations with
foreign States anconclude with these States agreemertteh are not contrary to the Constitution
and the undertakings of the Federation or to tlhbslee Republic, that they are to participate m th
activity of the corresponding international orgatisns and pursue an autonomous external
economic policy. Lastly, joint coordination is éaged for international and external economic
relations.

On the other hand, Article 4 of the law on inteloal treaties of the Federation of Russia provides
that the treaties of the Federation which concerstions which fall within the competence of its
subjects are to beoncluded by agreement with the competent orgatieedfubjects concerned

The subjects of the Federation of Russia may sufmitonsideration by the President of the
Federation or the Governmentcommendations on the conclusion or denunciatiod the
cessation of international treatigé\rticles 8 and 35 of the Law on International dires of the
Federation of Russia). Similarly, the legislatof@ subject of the Federation of Russia may submit
to the Duma a drat law on the ratification of ateinational treaty which is not yet in force as
regards the Federation (Article 104 of the Consbituand Article 16 of the Law on International
Treaties of the Federation of Russia). On theroland, the subjects of the Federation are
responsible, within the limits of their powers, foplementing treaties (Article 32 of the Law).

Following the winding-up of the USSR and the cramatbf the CIS®' it was agreed by the
Agreement on the Creation of the CIS, and its &at(Article 1), that the CIS ha® international

was decided to deal with the relative responsibilities of the various bodies with a foreign policy role by
analysing, first, the place of the federated States in this sphere (vertical division of powers) and, secondly,
the respective roles of the legislature, the executive and the people (horizontal division of powers).

51 Community of Independent States.
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powersand that its organs are ordgordinating organs The council of Heads of State and the
Council of Heads of Government of the Member Stateke CIS adopt, by common accord (by
consensus), decisions on the coordination of thedgo policy activities of members of the CIS.

- Horizontal division of powers
The President of the Federation

Pursuant to Article 80 of the Constitution, thedttent is the Head of State and the guarantor of
the Constitution and human rights and freedoms. pidéects the sovereignty, independence and
integrity of the State.He determines the fundamental directions to bevad by foreign policy
and represents the Federation in its internatioredations He directs foreign policyjegotiates
and signs treatieand the instruments of ratification, ecepts the credentiaindresignations of
foreign representativedhe appoints and dismisses Federal Ministersuding the Minister for
Foreign Affairs, on a proposal from the Presiddrthe Government, he approves the Federation's
military doctrine and, after consulting the comeeg and commissions of the chambers of the
Federal Assembly, he appoints and recallsdipomatic representatives of the country in other
countries(Articles 83 and 86 of the Constitution). Purduarthe law on international treaties, the
President takes decisions relating to the orgaorsaf negotiations and the signature of treaties,
grants the corresponding powers and submits tiegamel treaties for ratification. In the event of
aggression or an imminent threat of aggressionPtlesident declares a state of emergency and
notifies the Council of the Federation and the DiiArécle 87).

Pursuant to Articles 5 and 20 of the Law on defaheePresident declares a state of war in the
event of armed aggressiorDecisions to send armed forces outside the Bederto take part in
peace-keeping activities are also taken by theideneison the basis of a decree of the Council of
the Federation (Article 7 of the Law). Where ipi®posed to take part in international coercive
actions the President's decision must be takercaordance with a ratified treaty in accordance
with the federal law (Article 10 of the Law). TReesident forms and presides over the Security
Council of the Federation. The Security Councérexes issues of foreign policy, in particular
those concerned with the maintenance of securitypeepares the decisions of the President.

The Government

Pursuant to Article 110 of the Constitution, thev@mment exercises the executive power. It takes
the measures necessary to carry out the policheofcountry (Article 114 of the Constitution).
However, its acts may be repealed by the Preswdeate they are contrary to the Constitution or to
federal laws (Article 115). Pursuant to the Lawlaternational Treaties, within the spheres of its
competence, thé&overnment decides to negotiate and sign treatied presents them for
ratification.

According to Article 6 of the Law on Defence, thev@rnment, within the limit of its powers,
organises the implementation of the commitmentsigeal for in defence treaties. It organises the
control of the export of arms and weaponry, corsluternational negotiations on military issues
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and determines the measures to strengthen condidegteveen States and to reduce the military
threat and to create collective security. Pathefarmed forces may be under joint command, in
accordance with the treaties. Pursuant to the d&iavthe procedure for sending military and civil
personnel to take part in peace-keeping and sgadtivities, the Government takes the decision to
send civilian personal to the frontiers to take paa peace-keeping and humanitarian aid actsvitie
(Article 9).

The legislature: Council of the Federation and Duma

According to Article 104 of the Constitution andtidle 14 of the Law on Treaties, treaties are
ratified or denounced by a federal law adoptedhgy@Duma. The law must be examined in the
Council of the Federation. Article 15 of the Law Breaties determines the treaties which must be
submitted for ratification. These are:

(a) treaties whose implementation entails the amemnd of federal laws in force or the enactment
of new laws and those which establish rules otiean those provided for by law;

(b) treaties having as their subject-matter thelfumental rights and freedoms of citizens;

(c) treaties concerning the territorial delimitatiof the Federation with other States, including
those relating to frontier crossings;

(d) treaties concerning the establishment of iBtate relations, the capacity of Russia's defence,
guestions of disarmament, the international corgfalisarmament and the guarantee of peace in
international security;

(e) treaties relating to the Federation's partt@pain inter-State unions and international
organisations, where these treaties envisagedhsfér of some of the powers of the Federation or
where they establish the adoption of legal decigibich will be binding on the Federation; and

(f) treaties which the parties have agreed are tatified.

The two chambers also exercise indirect controt theconduct of foreign policy:

- they hear the President's message on the primlirpations to be taken by foreign policy (Artisle
84 and 100 of the Constitution) and the speechdsedlirectors of the foreign States;

- theyadvise the Presidemn the appointment and recall of diplomatic repnéstives;

- theyreceive informatiorfrom the Minister for Foreign Affairs where trezgihave been concluded
or have ceased to be effective;

- they may also give recommendations on the colclusessation or suspension of treaties
(Articles 8 and 35 of the Law on International Tres); and

- they may use the legislative initiative on thensasubjects (Article 104 of the Constitution,
Articles 16 and 37 of the Law on Treaties).

- The people

According to Article 32 of the Constitution, citize are entitled to participate iaferenda The
Law on Referenda of 1995 does not include foreiglity issues among those which are not to be
submitted to a referendum. Consequently, the peamjly play a part in defining foreign policy by
means of a referendum. The people may also takeénttiative for a referendum. Where the
Constitutional Court recognises that the statutmnyditions are met, the President is required to
hold a referendum (Articles 8 and 12 of the LavRaferenda).
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Given such a complex division of powers, it wasessary to provide mechanisms to control
compliance with the attribution of these powersticke 125 of the Constitution, Chapter IX of the
Federal Constitutional Law on the Constitutional@@nd Article 34 of the Law on International
Treaties provide thahe Constitutional Court is to resolve disputes@sompetence between the
federal organs of the central power and also betwiee organs of State power of the Federation
and those of its subjects in connection with thectigsion of treaties of the Federation where the
disputed competence is defined in the Constitutiothe Federation. Where the Court recognises
that the act does not fall within the competenctheforgan of the State power which promulgated
it the act ceases to be effective as from theiddteated in the decision.
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30. SLOVAKIA

30.1 Principles

- Identification

There are no specific provisions on the legal fatiotis and objectives of foreign policy. In the
light of the general provisions of the Constitutibnwever, it is possible to conclude that a number
of principles exist. Thus the preamble to the @trtsn refers to thenherent right of nations to
self-determinatiorand tothe importance of continuous peaceful cooperatth other democratic
States. Article 1 provides that "the Republic ¢dv8kia is a sovereign and democratic State
subject to the rule of law. It is not bound by @gology or religion”.

The essential document in which the objectivesootifn policy are set out, as required by the
Constitution, is the programme of the Governmemti¢fe 113 of the Constitution).

Article 11 of the Constitution establishes the dtodal superiority of treaties and other
international agreements on human rights and fuedéahfreedoms over domestic law, provided
that the international treaties and agreementsagtes greater rights and freedoms. Other treaties
have priority over domestic laws provided that thegyntain a superiority clause to ensure
preferential application. Where the provisionsdfeaty are different from those of domestic laws
they are applied directly. In certain cases, floeee the principles established by international
conventions must be observed when foreign policetermined.

The values of democracy and respect for humansrighte indirect influence of the country's
foreign policy, since their observance is a conoditof the country's admission to international
organisations.

- Control mechanisms

First of all, a control is effected by internatibrmaiganisations. Thus, for example, pursuant to
Article 8 of the Statute of the Council of Europel&rticle 6 of the Charter of the United Nations,
a country which fails to respect certain values t@&gxcluded.

According to Article 86.g of the Constitution, Rarhent may passmotion of censuragainst the
Government, including where it fails to carry astforeign policy programme. A specific vote of
no confidence in the Minister for Foreign Affaits,any other member of the Government, may be
passed in respect of his activities in connectigh fereign policy.

30.2 Implementation

- The legislature

The National Council of the Republic of Slovakiaresponsible for debating the Government's
programme, for controlling its activities and feregotiating" thevote of confidenceo be adopted
vis-a-visthe Government as a whole and its individual mempaticle 86.9g).
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According to Article 86.e of the Constitution, Ramhent is toapprove certain categories of

treaties "international political treaties, general econorneaties and other international treaties
which must be implemented by a law". SimilarlyylRanent must consent to withdrawal from

these treaties or to the withdrawal of reservateins

Furthermore, certain matters fall within the exilassompetence of Parliament. Article 86.c of the
Constitution provides that Parliament is to giwedbnsent, in the form of a Constitutional Law, to
treaties of union between Slovakia and other States to the termination of such treaties.
According to Article 86.kParliament is to declare wain the event of an armed attack against
Slovakia or where its international obligations @ndommon defence treaties so require. Lastly,
Article 86.| provides that Parliament must congentoops being sent abroad

- The executive

The organ essentially empowered to elaborate tiséc qainciples of foreign policy is the
Government. These principles are incorporated hm Government's programme, which is
approved by Parliament in a vote of confidencecoiding to Article 11.g of the Constitutiorthe
Government shall decide collectively on basic qoestof domestic and foreign policy'Since
1993the Government has been authorised to concludenatienal treaties which do not require
the approval of Parliament With the Government's consent, its members athodased to
conclude other treaties.

The Presidentis not empowered to elaborate the basic principfefreign policy. Within the
framework of his constitutional powers (Article 1820 r of the Constitution), the President
conducts foreign policy as provided for in the Gduson. According to Article 102.a of the
Constitution, herepresentshe Republic in international relations, hegotiates and ratifiethe
most importaninternational treatieshereceives and accredismbassadors (Article 102.b), and
declares a state of war and war (Article 102.k).

- The people

Articles 93 to 100 of Chapter 5, Part 2 of the Gitutson cover the circumstances in which a
referendum may be held. Article 93.1 of the Caustin provides tha& constitutional statute on
the formation of a union of the Slovak Republi®wther States or its secession from such a union
is to be confirmed by an obligatory referendum

A facultative referendum may be held either upomesolution of Parliament or upon a petition

submitted by 350,000 citizens. According to Adi€5 the Constitution, the referendum is to be
declared by the President. Article 93.3 providest tho issue of fundamental rights, freedoms,
taxes, duties or national budgetary matters majeba&led by a referendum”. Article 93.2 provides
that "a referendum may also be held to determineiar questions of public interest”. The

President does not declare a referendum until & dxamined whether the constitutional

conditions for a referendum are met. FurthermArécle 27.1 of the Constitution establishes a
right of petition

As a general rule there is no control of the cohdbitoreign policy. In the event of@nflict as to
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competencehoweverthe problem will be resolved by the ConstitutioGalurt (Article 126 of the
Constitution).  Similarly, where a problem arisesta the interpretation of the constitutional
provisions on competence in the sphere of foreigiityy the Constitutional Court may give a
generally binding interpretation (Article 128.1tbé Constitution).



31. SLOVENIA

31.1 Principles

- Identification

According to the Constitution, laws and regulatiomgst conform with treaties artde generally
accepted principles of international lawThe Law on Foreign Affairs regulates the condufct
foreign affairs. Values such democracy, the rule of law and the protection ahha rights and
fundamental freedomare among the principles forming the basis of $tate, according to
Constitution, which, as the supreme legal actindibg on all authorities.

Slovenia's intention to take part in the procesEwbpean integration and to become an associate
member of the European Union influence its legstatin the sense of seeking to achieve
harmonisation with European standards.

- Control mechanisms

The Constitutional Court decides upon the conformitlaws and regulations with ratified treaties
and the general principles of international lavi.also has jurisdiction to decide any individual
complaint alleging a violation of human rights daddamental freedoms by personal acts. Finally,
it may also be requested to rule on teaformity with the Constitution of a treaty whishin the
process of being adoptedts opinion is binding on Parliament. The Consmioal Court has not
yet ruled on whether it has jurisdiction to evadutite conformity with the Constitution of a treaty
which has already been ratified by statute. Howatéas already declared that it has jurisdiction
to evaluate the conformity with the Constitutiortrefaties ratified by regulation.

Judicial review of actions taken within the framekvof foreign policy is possible only in the event
of error, crime or tort Complaints may also be lodged against the PNtmester or any other
Minister and against the President of the Republic.

31.2 Implementation

- The legislature

Parliament defines the basic principles of foregplicy. It ratifies treaties It adopts resolutions,
recommendations, opinions and decisions araptoints and dismissesembers of Slovenia's
permanent delegations to international organissatidrhe Foreign Affairs Committee of Parliament
confirms the initiative for concluding a treaty agiges its suggestions. In thegotiating stage the
delegation reports to the Committe€ollowing the signature of the treaty the Coneitdecides
whether or not to propose that Parliament shoulilyrd. Parliament may also initiate the
procedure for the amendmentdanunciatiorof an international treaty.

- The executive

The Presidenthas arepresentativefunction. Heaccredits and revokes the accreditation of
Slovenia's ambassadors to foreign countriesaaedpts the credentiatsf foreign represents. He
issues instruments of ratification.
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The Governmentand the Minister for Foreign Affairs ensure thatefgn policy is formulated and
implemented in conformity with the principles defthby Parliament. The Government takes the
initiative for the signature of international agrents andassumes responsibility for the
negotiations It ratifies protocols, programmes and other kimnstruments which do not contain
additional obligations and which are concluded tfer purpose of implementing treaties which
have already been concluded. The Government @iatable to Parliament.

- The people

Citizens may initiate a procedure for amendingGoastitution angropose laws In certain cases
(where a large number of citizens have signed isiqreto that effect) Parliament must declare a
referendum There are very few issues whitdnnot be submitted to a referendu@®ne such issue
is theimplementation of a treatyParliament may also hold a consultative refarendn an issue
of major importance. The results of such a refdwemare binding.
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32. SOUTH AFRICA

32.1 Principles

- Identification

The constitutional and institutional changes tbaktplace in South Africa since 1994 provides for
important changes in the foreign policy formulatiamd implementation proces¥esThe
Constitution doesnot include any specific foreign policy guidelindsowever it provides a
framework for procedural matters and policy deaisio

Relevant constitutional provisions that have a ibgaon foreign policy matters include the

following:

a) The founding provisions in Section 1 (Act 1081886): The Republic of South Africa is one,

sovereign, democratic State founded on the follgwialues: human dignity, the achievement of
equality, and the advancement of human rights a@edbms; non racialism and non sexism;
supremacy of the Constitution and the rule of lamiyersal suffrage, regular elections and a multi-
party system.

b) The supremacy of the Constitution (Section 2).

c) The Bill of rights (Section 7-39).

d) International agreements (Section 231): The Blepus bound by international agreements
which were binding on the Republic when this Caastin took effect.

e) Customary international law (Section 232): Comstry international law is law in the Republic

unless it is inconsistent with the ConstitutioraarAct of Parliament.

f) Application of international law (Section 233)hen interpreting any legislation, every Court
must prefer any reasonable interpretation of thesletion that is consistent with international law
over any alternative interpretation that is incetesit with international law.

- Control mechanisms

The position of the judiciary in South Africa hdscachanged considerably since 1994. This is the
result of important changes to the constitutiomalmiework that strengthens the role of the
judiciary. First of all, as provided for in the Gaitution (Act 108 of 1996, Section 2), the
Constitution is the supreme law of the Republial any conduct or law inconsistent with the
Constitution is invalid. The second change involiresinclusion of the rule of law principle as a
provision in the Constitution (Section 1 c¢). Thedlthange brought about in the Constitution is the
creation of a Constitutional Court. The ConstitméibCourt is the highest court in constitutional
matters (Section 167 3 a). The fourth importaningkais the limitation of the sovereignty of the
Parliament. The Constitution provides for the repec of any law of Parliament by the
Constitutional Court which is inconsistent with tB®nstitution. Such a decision or any other
decision by the judiciary is binding on all persamsorgans of State to which it applies (Section

52 The constitutional changes that took place in South Africa include the replacement of the Constitution of the
Republic of South Africa (Act 110 of 1983, with the transitional Constitution (Constitution of the Republic of South
Africa of 1993, Act 200 of 1993). This was followed by the acceptance of a final Constitution of the Republic of South
Africa 1996 (Act 108 of 1996).
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32.2 Implementation

According to Section 231 (1) of the Constitutiohe tnegotiating and signing of international
agreements is the responsibility of the nationatekve.

An international agreement binds the Republic aftigr it has been approved by both the National
Assembly and the National Council of Provinces.easlit is one of the following agreements:
international agreements of technical, administeatir executive nature and agreements which do
not require either ratification or accession, esdanto by the national executive, bind the Republi
without approval by the National Assembly and thatibhal Council of Provinces, but must be
tabled in the Assembly and the Council within esceeble time.

When the African National Congress (ANC) took powet994 it envisaged a more active role for
Parliament in the foreign policy sphere. The raieBarliament were changed to give parliamentary
portfolio committees a more direct and active rolehe process of foreign policy formulation.
However, the role of the Parliament remains séifyMimited in this field.
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33. SPAIN

33.1 Principles

- Identification

There are very few principles which guide the fgmepolicy of the State. The Constitution
mentions only the principle of thpeaceful resolution of disputesid the principle ofooperation
between countriefArticles 1 and 2 of the Charter of the United iblas). Moreover, it only does
so in the preamble, which undermines their legaldo In addition, the terms employed are very
general.

However, it is possible to find other articles whimay be regarded as indirect guidelines for
foreign policy:

(a) Article 11.1 of the Constitution authorises 8tate taconclude treaties on dual nationality with
Iberian-American countrieor countries which have or had special links wipain. This
authorisation was not constitutionally necessany anust therefore be regarded as designed to
promote political action in that direction.

(b) Article 13.2 refers to the treaties whereby titagionals of the signatory countries may be
granted theight to vote in municipal electionsThe concession must be granted on a reciprocal
basis.

(c) Article 42 requires the public powers to engheprotection of the economic and social rights
of Spanish workers abroad

(d) Lastly, Article 56, which provides that the igis the supreme representative of the State in
international relations, ascribes particular imaice to relations with "the nations of its histakic
community”. This article has been interpreted @sstituting encouragement on the part of the
drafters to develop relations with Latin America.

The Constitution makes no reference to values asademocracy, human rights or the rule of law
as a basis for foreign policy, but Article 95.1tbé Constitution, which expressly prohibits the
signature of treaties containing provisions cogttarthe Constitution, and the importance of these
values in domestic law, arguefavour of a foreign policy which seeks to sgtiske principles and
values established in the Constitutiobegal rules having less than constitutional éoatso play a
part in defining the legal foundations of foreigolipy, particularly as regards the organisation of
the State's international activities.

According to Article 96.1 of the Constitution, pesfy concluded international treaties form part of
the domestic legal programme once they have bdematty published in Spain. According to
Article 96.1 treaties cannot be amended exceptdyrtechanisms provided for therein.

- Control mechanisms
The Constitutional Courtmay intervene in the final stage of the approvatedure to evaluate a
treaty's conformity with the Constitution (Artich2).
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33.2 Implementation

- The legislature

The two chambers intervene in different ways, affférént conditions as to the majority required
apply, depending on the treaty in question. Adogrdo Articles 93 and 94 of the Constitution,
treaties must be accepted by both chambéresre:

(a) they authorise international institutions ogamisations to exercise powers deriving from the
Constitution;

(b) they are of a political or military nature, yheoncern the integrity of the national territony o
rights and fundamental freedoms, they entall firrabligations or require an amendment of or
derogation from the law or require special measurexder to be implemented. The chambers
must benotified forthwith of all other treaties or agreemsg(Article 94.2).

Officially it is Parliament which, by virtue of itegislative and supervisory functions, determines
the general principles of foreign policy. Howev#igre is no constitutional provision which
expressly requires that the guidelines of foreiglcg be determined by Parliament. In practice it
is the Government which, in the exercise of itpoesibility for foreign policy, determines the
principles thereof.

- The executive

The Constitution of 1978 democratised the implesmgon of foreign policy. Although the King is
the supreme representative of the State in infemadtrelations (Article 56.1 of the Constitution),
the Government is given the role of principle adstrator of foreign policy. Moreover, a range of
controls has been established: these may be pgliaad exercised in Parliament, or legal, and
exercised in the Constitutional Court.

Article 63 of the Constitution provides thtae Kingis toexpress the State's agreement to be bound
by international treaties The majority opinion among legal writers holdattthis reference is only

to agreements which have been approved by ParltamBme Kingaccredits ambassado@nd
other diplomatic representatives addclares war and peacwith the prior authorisation of
Parliament

The initiative for concluding treaties is exclugwevithin the competence of th&overnment
which, according to Article 97 directs domestic and foreign policy The Minister of Foreign
Affairs is responsible for negotiating treaties.

- The people

Article 87 prohibits direct legidative initiatives by citizens in international matters. However,
there is nothing to prevent areferendum being held in such circumstances. Thus a
referendum was held in 1978 in which citizens werasked whether Spain should remain a
member of NATO.

- Decentralised authorities
Article 149.1.3 provides that international relat®are among the matters for which the State has
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exclusive competencd-ollowing an initial literal interpretation ofiis article, which was severely
criticised by legal writers, the Constitutional Coreduced the scope of the exclusive powers of the
State. The reasoning is that Spain's integratiothe world, and in the European Union in
particular, has the effect that international refeg may affect any matter, which might in practice
deprive the powers granted by the Constitution e Autonomous Communitiesf their
importance.

The Autonomous Communities may in certain circunsta, without weakening the Government's
prerogativestequest the Government to negotiate treatidswever, they cannot attempt to obtain
international statusr to conclude treaties which are legally binding the State On the other
hand, the Government isquired to notify the Communities of the negatmtand signature of a
treaty which might have repercussionsareas which are of particular concern to then@ainities.
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34. SWITZERLAND

34.1 Principles

- Identification

Thetraditional axioms of foreign policgre:

(@) neutrality. This is the only one mentioned in the Consbtiut(in the provisions on the
respective tasks of the legislature and the exesutiot in those on foreign policy). The reference

is to the principle of non-interference in war beén two States, which has been amended
(Switzerland may participate in multilateral saoes or in actions against threats which cannot be
removed by cooperation).

(b) solidarity. This is humanitarian solidarity and solidarity é&conomic and social cooperation.
This principle attenuates the principle of neutyadp that Switzerland can avoid being classified a
an egoistic State.

(c) universality This relates to the maintenance of diplomatiatiens with all States, of contacts
in matters of cooperation and adherence to intemetorganisations of a universal nature.

(d) availability. This refers to Switzerland's good services beiifigred to States or international
organisations which request them,

Article 2 of the Constitutions sets dour aimsof the Constitution, which must be the aims ohbot
domestic and foreign policy:

(a) to ensure thmdependencef the country;

(b) to maintairpeace and ordewithin the country;

(c) to protect théreedom and rightsf confederates; and

(d) to increase theommon prosperitgf confederates.

In its Report on foreign policy in the 1990s thel&®@l Council endeavoured to define the aims of
its foreign policy action with express referencéttcle 2 of the Constitution, with the intentioh
giving a new lease of life to the above principlés/e axes were set out:

(a) the maintenance and promotion of security aate@,

(b) commitment in favour of human rights, democrawg the principles of the rule of law,

(c) growth in common prosperity,

(d) the promotion of social cohesion, and

(e) the preservation of the natural environment.

Here it is a matter of measures concerned withinf@ementation of foreign policy rather
principles which are binding on those responsibted&fining it.

Treatiesform an integral part of domestic law. Insofatlasy establish principles or objectives of
foreign policy, they are therefot@nding However, Switzerland is not a party to interowdil

organisations of integration. However, the follogriexceptions should be mentioned: the UN -
from the political point of view Switzerland foll@sathe directions laid down by the UN, although it

53 Article 8 Chapter 6 and Article 102 Chapter 9.
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is not a member; and the European Union - "Europetitility” is also one of the principles which
in practice influence the determination of Swig®ign policy; and the Council of Europe. Values
such as democracy, human rights and the rule ofdeabinding on the organs of the State,
including where they deal with international magter

- Control mechanisms

Mechanisms to ensure the control and protectidmuadan rights are provided for in domestic law
or in treaties. The violation of a treaty may leied on before any court, provided that the
provisions is self-executing, which does not apfaly,example, in the case of economic and social
rights.

An act which falls within the sphere of foreignippl(authorisation to ratify treaties) may be
challenged before the Federal Court on the groumat it violates a political or constitutional
right. However, whether or not such a control is abéelalepends on the nature of the contested
act. Article 113.3rohibits the Court from reviewing the constitutiity of federal lawsand there

is no autonomous limit to the revision of the Cangbn. Authorisation to ratify a treaty decided
following popular consultation cannot be reviewgdte Court.

34.2 Implementation

- The legislature

The conclusion of treaties.

The General Assembly is competentctinclude treatiesand alliances Article 85 Chapter 6 and
Article 102 Chapter 8). In principle, the execatiwegotiates and signs treatiathough the
legislature authorises their ratification

Foreign policy directives.
The fundamental principles of foreign policy arenialated by the Federal CouncilAdmittedly,
its messages are presented to Parliament, butithegt requirdormal approval

The adoption of unilateral acts.

There is naa priori limit. Since Article 113.3 requires the Federalu@ to apply treaties ratified
by Parliament, it may be inferred that thanouncedoy Parliament can no longer be applied,
even if the Federal Council has not implementet sudecision.

- The executive

The General Assembly is empowered to concludeiéseand alliances and tkederal Council is
responsible for conducting foreign relatio@rticle 85 Chapter 6 and Article 102 Chapter 8).
principle the executive negotiates and signs treatmthough the legislature authorises their
ratification. Howeverthe Federal Council may only ratiggreements in simplified form (treaties
of minor importance, provisional treaties, treatisich do not create new obligations). The
Federal Council may onlgenounce treatiesncluding those ratified by the Federal Assemahyd
withdraw reservationsvithout Parliament's assistance.
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The fundamental principles of foreign policy are forauigld by the Federal CouncilAdmittedly,
its messages are presented to Parliament, butthegt require formal approval. The Government
defines and implements foreign policy It cond@stzerland's external relations.

The regime is collegiate in the sense that the Hdd8tate isprimus inter partesand plays no
particular role in formulating foreign policy.

- The people

The ratification of certain international documenttepending on the nature of the treaty, is
sometimes submitted to raferendum Switzerland has popular initiative in the sense that a
sufficient number of citizens may propose a comstihal amendment. Thus there have recently
been a number of popular initiatives designed ¢torgea stricter immigration policy.

There are two kinds of referendum: an obligatofgresmdum, which is addressed to the people and
the cantons, and a facultative referendum, whicdddressed only to the people and which is held
only where requested by a sufficient number ofzeits. The issue of accession to collective
security organisations or to supranational commiesitis determined by the people and the
cantons, that is to say, it is submitted to angaibtiry referendum.The ratification of treaties of
fixed duration, accession to an international orgation or the ratification of treaties entailing a
multilateral unification of the law or of other @&es may, upon a decision of the Federal
Assembly, be submitted to a referendum.

- Decentralised authorities

Pursuant to Article 8 of the Constitution, the Gaidration alone is competent to conclude treaties
and alliances with foreign StatedHowever, Article 9 provides for an exceptionfavour of the
cantons, but one which is relatively unimportarithe cantons magonclude treaties of local
importance or of lesser importance and they mustdproved by the Federal Counaithich may
oppose their ratification or conclude them on s1dehalf where they are of national importance.
Pursuant to the draft Constitutional reform cuieimt progress, the cantons will be empowered to
conclude treaties within the spheres of their caemme. This provision therefore appears less
restrictive than the present Article 10.
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35. SWEDEN

35.1 Principles

- Identification

The conduct of foreign policy and the definitionitsf governing principles are not the subject of
legal provisions. Even Sweden's traditional poléyneutrality, which may be summarised as
"non-participation in alliances in peacetime withiiew to remaining neutral in the event of war",
has no legal basis in either domestic law or igonal law. Furthermore, international law does
not form part of domestic law unless it has beerived in the internal legal order.

35.2 Implementation

- The legislature

According to Article 6 of the Instrument of Goverant, the Governmenbefore adopting a
decision, must confer with the Foreign Affairs Adwy Council on all foreign policy matters of
major importance

According to Article 1 Chapter 10 of the InstrumeftGovernment, the Government may not
conclude anyreaty without theconsent of Parliament the agreement presupposes the amendment
or abrogation of a law or the enactment of a new & if it otherwise concerns a matter which is
for Parliament to decide. Similarly, without Panlient's approval the Government may not
conclude any other treaty giving rise to internadioobligations for Sweden if the agreement is of
major importance. The same rules apply to the commant of the Realm to any other international
obligation and to the denunciation of an agreeroemtternational commitment.

- The executive
The King representSweden. He has/mbolic and ceremonial dutie®\s Head of State he is kept
informed by the Government concerning the affaithe Realm

The Government is responsible for determining gurepolicy under the political, legislative and
financial control of Parliament. Pursuant to Adi¢ Chapter 10 of the Instrument of Government,
the Governmentconcludes treatieswith other States and with international orgamsest
According to Article 9, it maxommit the armed forcas order to repel an attack on the Realm.
Otherwise the armed forces can be committed ortly the agreement of Parliament, unless a law
So provides or an obligation to that effect is eaged in a treaty approved by Parliament. No
declaration of war may be made without the consERtarliament except in the event of an armed
attack. However, the Government may authorisausieeof force in accordance with international
law to prevent a violation of Swedish soil.

- The people
The people may be consulted by referendum on forpmlicy matters, as in the case of the
referendunon Sweden's accession to the EU.
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36. TURKEY

36.1 Principles

- Identification

In the preamble to the Constitution, which hasdhme legal force as the Constitution itself, the
expression of the founder of modern Turkey, Kentakifk, "peace at home, peace in the world" is
repeated. According to Article 16, the fundamengiits and freedoms of aliens may be restricted
by law in a manner consistent with international.laArticle 92 limits Parliament's power to
declare war or to send armed forces abroad to $itus deemed legitimate under international
law. According to Article 90, international agreentsemthich have entered into force have the
same force as law. To this extent they may alfioence the determination of the principles or
aims of foreign policy.

Democracy, the rule of law and respect for humghtsare among the essential principles of the
Turkish Republic set out in Article 2 of the Cohgion and the conduct of foreign policy must
therefore also respect these principles.

- Control mechanisms

There is no specific control mechanism to ensuspae for the abovementioned principles in
foreign policy. There is no provision for institug proceedings before ti@nstitutional Courfor

a review of the constitutionality of treaties whitdve already been ratified.

36.2 Implementation

- The legislature

Parliament contributes to the determination of foreign polisy its power toratify treaties
However,certain treaties take effect without Parliamentspeoval This applies to agreements
regulating economic, commercial and technical i@iatand covering a period of no more than one
year, provided that they do not entail any finahcammitment by the State and do not adversely
affect the status of individuals or the properghts of Turkish citizens abroa®.arliament must be
notified of such agreementsithin two months of their promulgation. Similgrlagreements
concerning the implementation of a treaty which lsh®ady been ratified and economic,
commercial, technical or administrative agreementgcluded on the basis of an authorisation by
law do not require parliamentary approval.

Parliament may noadopt legally binding foreign policy directivesHowever, it may pass a
resolution expressing its views, but without lefmice. Furthermore, Parliament cannot take
unilateral action in the field of foreign policyParliamentarycontrol takes the form of questions,
general debates, interpellation and parliamentayyiries.

- The executive
The conduct of foreign policy is the responsibilitiythe Council of Ministers The Minister for
Foreign Affairs plays a particularly important ratkedetermining the principles of foreign policy.
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The President(Article 104)ratifies and promulgateseaties an@ccreditsTurkey's representatives
in other countries; however, these are formal pswexercised jointly with the Council of
Ministers.
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37. UKRAINE

37.1 Principles

- Identification

According to Article 28 of the Constitution, Ukrairtonducts its foreign policy in accordance with
the objectives, tasks and principles establishadarConstitution. According to the "Fundamental
Directions in the External Policy of Ukraine'UKraine shall establish bilateral and multilateral
relations with other States based on the principlegee will, mutual respect and mutual benefits,
equality and non-interference in domestic matteiBuly ratified treaties form part of the domesti
law of Ukraine (Article 17 of the Law on Treaties).

Article 1.2 of the Constitutional Agreement proddbat the principle of the rule of law is to apply
in Ukraine. According to the "Fundamental Direo8dn the External Policy of Ukraine" (Article
2.6 and 7), Ukraine strictly observes internatios@ndards in the field of human rights and
protects the rights of national minorities. It ggnises that observance of human rights is not
purely a matter of a State's domestic affairs.

- Control mechanisms

Parliament exercises a control in the sphere optbtection of human rights. TH&onstitutional
Court, which ought to ensure that acts adopted in tadwork of foreign policy are compatible
with the Constitution, has not yet been set up.

37.2 Implementation

- The legislature

According to Article 17 of the Constitutional Agreent, Parliament controls respect for human
rights. It examines the President's annual reports on fprepolicy. It ratifies, denounces and
announces the conclusion of treaties or Ukrainetseasion thereto

- The executive

The Presidentis the guarantor of sovereignty, independence,irtki®lability of the borders,
national security, respect for the Constitution #rellaw, human rights and fundamental freedoms
(Article 24.1). According to Article 19 of the Csiitutional Agreement (between the President and
the Parliament, which forms an integral part of @enstitution), the President of Ukraine is the
Head of State and Head of the executive. réfpeesentdJkraine in external relations. According
to Article 24.14 of the Constitutional Agreemehi Presidentnplementgoreign policy,conducts
negotiations and signs treatiesn behalf of Ukraine,appoints and recalls diplomatic
representativeandaccepts the credentiatd foreign diplomats, while, according to Articd.16,

he decides to recognise other Statdde may conduct international negotiations a sieaties
without being given a special mandate.

Within the bounds of its authority, tli&vernmen{Cabinet of Ministers) guarantees the rights and
freedoms of citizens (Article 31.3). Article 31 tife Constitutional Agreement determines the
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powers of the Government in matters of foreigngyliThe main tasks of the Cabinet of Ministers
are:

- toimplemenftoreign policy in accordance with the Constitutaomd the law; and

- to realise the sovereignty, national security awfence, territorial integrity and economic
independence of the State.

According to Article 15 of the Law, the MinisterrfBoreign Affairs is responsible for:
- ensuring compliance with Ukraine's internatioc@hmitments; and
- notifying the President of any failure to meet tountry's international obligations.

- The people

According to Article 2 of the Constitutional Agreent, the people is the sole source of power,
which it exercises directly bseferendumand indirectly by the system of local authoritieich

are responsible for their own administration. Adaag to Article 5 of the Constitutions, the most
important State issues are submitted to a referendbitizens may take theitiative for a popular
referendum.



