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This report, after being adopted by the Sub-Coremitin International Law, on the basis of a draft
report prepared by Mr Stanko Nick with the assistarof the Secretariat of the European
Commission for Democracy through Law, was apprdwedhe Commission at its 33rd meeting
from 12 to 13 December 1997.

A questionnaire (CDL-DI (95) 3) was first drawn dgr submission to members, associate
members and observers of the Commission. The Rappaubsequently considered it necessary
to ask certain supplementary questions (CDL-DI (®6})o provide further insights into certain
matters covered by this study.

The Commission has received replies from the fallgwountries: Albania, Armenia, Austria,
Belgium, Bulgaria, Canada, Croatia, Denmark, Estoiinland, France, Georgi&ermany,
Greece, Hungary, Italy, Kyrgyzstan, Latvia, Liectstein, Lithuania, Malta, Moldova, Norway,
Netherlands, Poland, Portugal, Czech Republic, RamaRussia, Slovakia, Slovenia, South
Africa, Spain, Sweden, Switzerland, Turkey and Ulaa

Introduction

The purpose of the report is to present the legatdations of foreign policy in a large number of
States with different legal cultures, in orderake account of that diversity but also - and alzlve

- to identify the principal axes of developmentshis sphere. The concept of legal foundations of
foreign policy covers two different problems:

- first, the legal rules which must be observed mwitee directions to be taken by foreign
policy are determined, and above all tiigher principles which must be observed by the pulz
powers when they define the content of foreign paly; and

- secondly, théegal rules concerned with the implementation of fieeign policy, that is to
say, the rules which determine the framework withihich foreign policy is conducted and
especially those relating to the persons respan$ibladopting the measures which give concrete
form to the general directions to be taken by fprgaolicy.

The existence of legal rules capable of influencing theontent and direction of foreign policy

is not open to question. Such rules have long exist international law. Thus principles such as
the principle ofpacta sunt servand#ex specialis derogat legi generdiex posterior derogat legi
anteriori, the obligation to settle disputes by peaceful magdhe respect of peace and other
principles ofjus cogendave always bound States in the context of forpmjity. The emergence
of rules of domestic law designed to regulate #tergnination of foreign policy, on the other hand,
is part of a more recent movement. National sogatgj the independence of the nation, human
rights, democracy and other higher values procldiinethe constitutional charters of States are
beginning to have an increasing impact in this .altes this gradual movement towards the
subjection of choices in foreign policy to legal res established in domestic lawhat forms the
subject-matter of the first part of the report.
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Moreover, there have also been developments itetied rules concerned with the division of
powers in relation to the implementation of foreignpolicy. Traditionally the domain of the
executive, foreign policy is beginning to be ingiegly the concern of other political actors. The
acceleration of globalisation and the increasirtggration of different countries in international
society has the effect that more and more issuesregulated at a supranational level, in
multilateral meetings or international organisagiohhe influence of foreign policy in domestic law
and the life of citizens is becoming more widesgrezitizens can no longer disregard it. Thus a
certain democratisation of the implementation of foeeign policy, with the legislature being
increasingly involved, has been the inevitable eqnence of the growing interpenetration of the
domestic and international legal orders. It is thecond evolution in relation to the legal
foundations of foreign policy which forms the suttjenatter of the second part

1. Determination of the choice of foreign policy byegal rules of domestic law

This movement is associated with the condemnaticatbsolutist systems and the recognition of
the higher value of democracy, human rights andldorental freedoms and the rule of law. The
idea is that there are some rules which must bereéd in all situations by those participating in
public life, including in the sphere of foreign @yl However, it is not enough to identify legal
rules applicable to the definition of foreign pglin texts. It is also necessary to examine whether
there are control mechanisms which ensure thaethdes are observed. Te&istence of legal
rules capable of influencing the content of foreign pplmust be combined with mechanisms
which ensure that they agéfective’.

1.1 The principles which must be observed when theirections to be taken by foreign
policy are defined

The replies received from the States which took ipathis study prove beyond question that there
is @ movement towards the consecration of legakrwhich bind the content of foreign policy. The
sources of these rules varyin a large number of States the fundamental iplieee which serve to
determine the directions to be taken by foreigncgadre laid down in the Constitution, while in
other States they are found in particular in legish or even in traditional practicés.

! It should be noted that the examples used tatridltes the report were chosen at random. For a full
insight into the subject, reference should be ntadbke appendix, where the applicable rules areosébn
a country-by-country basis.

% "From a normative aspect, the subjection of exiralations to legal rules can scarcely be doubted
is therefore possible to agree with Carré de Matpiimat diplomatic activity is not absolutely legisoluta
and that it is not in every respect above the ldawever, it is necessary to accept Paul Reutessréisn
that while the hierarchy of norms is one thing, #aaction of that hierarchy is another matter, hes=it
entalils the intervention of the power". See E. ZER| Droit des relations extérieures, PUF 1992, %1.2

® This is so of Switzerland, where the majorityhef éssential axioms of foreign policy (namely swiig,
universality and availability) are not mentionedtime Constitution, while neutrality is not affirmed a
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As regards thactual content of the legal rulesvhich must be observed when foreign policy is
defined, we find, first, a wide range of values ethare often borrowed from international law, and
in particular fromjus cogensand which recur systematically in numerous Stad@song these
values one can mention the rules of good neighlomagitand the three cardinal principles of the
existing international system put in place by the @harter, namely the principle of the settlement
of international disputes by pacific means aloméicia 2 paragraph 3), the principle of abstention
from the use of force or threat of force in intd¢io@al relations (article 2 paragraph 4) and the
obligation to conform to the resolutions of the Udecurity council in the frame of collective
security, according to chapter Il of the U.N. CharWalues such as peace and the development of
friendly relations between nations are thus meetian a number of Constitutions.

However, there are also other categories of ruleghwrecur systematically, namely those
concerning the guarantee of the survival of théeStsuch as, for example, respect for national
sovereignty and the territorial integrity of theatet Certain rules, on the other hand, are pedaliar
some States and may be explained by the speaft tiaditions of these States. These include, for
example, the principle of neutrafttynon-alignmert or comprehensive defefise

Lastly, the question of the necessity to respéelciegasuch as human rights, democracy and the rule
of law in foreign policy has also arisen, in tighti of the fundamental place which these principles
occupy in numerous domestic legal orders. The \éeflommission takes the view that States
should be encouraged to respect these values inathework of their foreign policy. The regard
for these values constitutes an integral part®@htw constitutional order.

1.1.1 Rules borrowed from international law

First of all, the reference to peace and the condamation of war as a method of resolving
disputesis found in a large number of national ConstitagioThus, according to Article 2.2 of its
Constitution, "Greece pursues the strengtheningeaice and justice and the development of
friendly relations between nations". Peace is atated to be a general objective of foreign policy
in the Constitution of the following countries: @Gany, Georgia, Hungary, Italy, Netherlands,
Spain, Kyrgyzstan, Estonia, Malta, Romania and &t Admittedly, the classification of this
principle as a legal rule is not established. Whieeee is a risk to their survival and their intggr
States may still employ force. Moreover, it seeiffecdlt to subject the assessment of such a need
to judicial control. However, it is significant thpeace as a general objective of foreign policy
should be enshrined at the highest level in dom&sii.

general principle (see also p. 5).
* For example in Switzerland.
® For example in Malta.

® For example in Austria.
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Furthermore, in certain case®re specific rules give concrete form to this dag to maintain
peace Thus, for example, Article 26.1 of the GermaniBaaw states that all activities which may
jeopardise peaceful international relations, anghiricular preparations for military aggressiae, a
unconstitutional. Furthermore, in the interest @poting peace, it is provided that Germany may
become a party to a system of collective secuAtyidle 24 of the Basic Law) and general and
obligatory arbitration for the purpose of settlimgernational disputes (Article 24.3 of the Basic
Law). In Italy it is also provided that limitatiore$ sovereignty are allowed in order to construrct a
order of peace and justice between nations.

Other principles of international law are also n@md in a number of Constitutions. These
principles include thepeople's right to self-determination (Russia, Slovakia)respect for
established frontiers (France), theterritorial integrity of other States (Hungary) andnon-
interference in their domestic affairs(Hungary, Ukraine.

Other Constitutions, on the other hand, insteadepkating the content of the legal rules of
international law, simplyequire observance of international law as a wholavhen foreign
policy is defined

Among the rules of general international law trepeet of which may be considered as guaranteed
by such a clause are above all those which goveenlanguage of international relations, i.e.
diplomatic and consular relations. The fundamentaracter of these rules has been strongly
reaffirmed by the International Court of Justicehia case of the hostages in the american embassy
in Teheran. In its decision the Court made a pafirstressing that the obligations laid on States by
the two Vienna Conventions of 1961 and 1963 on dditic and Consular Relations are of
cardinal importance for the maintenance of goaatimels between Stafes

A constitutional provision requiringbservance of international law as a whole in taméwork of
foreign policy is to be found in the following cdues: Armenia, Greece, Hungary, Bulgaria,
Kyrgyzstan, Lithuania, Romania, Slovenia. The flenConstitution requires in particular
observance of the principfgacta sunt servanddn Estonia there is a further reference to normal
international practices to resolve issues not vesblin the Constitution, legislation and
international law. In the Netherlands the Consttuteven requires the public powers to promote
the development of international observance ofdie This provision shows the major importance
which the Netherlands ascribes to an internatiordgr based on universally applicable norms.

1.1.2 Rules associated with the traditions peculido certain States

" However, Hungary confers fundamental importance tbe protection of minorities living in
neighbouring countries. The violation of human tggbannot therefore be regarded as the domestidr aff
of a country.

® International Court of Justice, 24 may 1980, Caseacerning United States diplomatic and consular
staff in Teheran, United States of America v. IlRRn1980, p.4.
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Alongside the principles borrowed from internatioiagv, in some countries there are special rules
relating to foreign policy which are explained Wit historical traditions and their own legal
cultures. This is so of therinciple of neutrality (Malta, Austria, Sweden, Switzerland),
comprehensive defencgAustria), non-alignment and non-participation in military alliances
(Malta). These rules are sometimes set out in theest@ution. Thus Article 1.3 of the Maltese
Constitution provides that Malta is a neutral copmthich actively works for peace by adhering to
the doctrine of non-alignment and refusing to tad&e in any military alliance. Similarly, in Ausdri
the principles of neutrality and comprehensive degeare found in the Constitution. Sometimes
these result from custom given concrete form in €ébement measures (Sweden, Switzerland).
These rules may have also been developed (Switzfla

1.1.3 The values of democracy, the rule of law amabservance of human rights

Are these values, which are found in numerous nati€onstitutions and prescribe the general
conduct of the State, also binding in the contekktth® definition of foreign policy? It is
undoubtedly rare for there to be express referencdo these values among the principles to be
observed when foreign policy is defined. The ograple is Bulgarian Constitution, which, when
referring to the fundamental objectives of the ifgmgoolicy of the country, includes the welfare and
fundamental rights of citizens. It is apparent, bBoer, that in spite of the absence of specific
reference to these values, they are binding omgiogolicy under a twofold doctrinal construction.

First, if these rules are among the principles to be obsexd by the public powers in general
they must also be observed when foreign policy éfindd’® Thus in Spain, although the
Constitution makes no mention of these principleslegal foundations of foreign policy, it
expressly prohibits (Article 95.1) the signaturet@aties containing provisions contrary to the
Constitution. Having regard to the importance elstvalues in domestic law, this implies the need
for a policy which endeavours to satisfy the ppres and values set forth in the Constitution. The
replies received from a number of countries seesupport this point of view (Croatia, Slovenia,
Switzerland, Turkey, Germany, Greece, Italy, Litmaa Russia). This position is corroborated by
the recognition of the existence of absolute lirtot&uropean integration as a result of the need to
observe these principles. This is the case in Ggymaccording to the case-law of the Federal
Constitutional Couft. In other countries (Austria, Norway), howevee #bove mentioned values

° On this point, see the chapter on Switzerlanthénappendix.

10 0On this point, see the well-known "Einerseits-Aadkeits-Theorie" of German doctrine, which states
that it is necessary to strike a balance betweanthe one hand, the obligation for the public powir
conduct themselves in a way which is consistetit lmiiman rights and, on the other hand, the need to
observe other imperatives. Thus the European Cosioni®f Human Rights considered that Germany's
refusal to exercise diplomatic protection in favarefr one of its nationals was justified by Germany's
intention to protect friendly relations with Poland. HAILBRONNER, Kontrolle der auswartigen Gewalt,
Veroffentlichungen der Vereinigung der DeutscheatStechtslehrer, pp. 15 and 24.

' See in particular the Solange | and Il decision tfe German Constitutional Court:
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have a value which is more political than legal.

Secondly, the accent is often placed on the aares$inumerous States to treaties which guarantee
human rights and fundamental freedoms. In accoedanth the principlepacta sunt servanda
these principles must be observed by the publicgpewhen they determine their policy, including
foreign policy (Netherlands, Croatia, Greece, Poland Switzerland).

1.1.4 Diplomatic protection and the right of asylum

In the context of the same desire to protect indial rights, specific actions are sometimes
imposed on the State in the context of its forgaghcy. Thus theprotection of nationals living
abroad is an obligation which is often imposed on thelgupowers. The Spanish Constitution
requires the public powers to take care to prdtececonomic and social rights of Spanish workers
abroad. In slightly different terms, Article 108tbe Greek Constitution provides that the State is
safeguard the living conditions of the Greek diaspand the maintenance of its links with the
mother country. It must also safeguard the edutatia the social and occupational promotion of
Greeks working outside the national territory. $amty, the Hungarian Republic regards itself as
responsible for the fate of Hungarians living adesits frontiers. Alongside this obligation imposed
on the public powers to protect the interests @ibnals residing abroad, a more specific obligation
to exercise diplomatic protectionis found in Germany. Article 1.2 of the Basic Lawhich
announces the existence of inviolable and inalienddws, is regarded as the source of an
obligation requiring Germany to exercise diplomatiotection in favour of its citizengs-a-visany
States which might ill-treat them.

Furthermore, certain Constitutions, desirous olugng observance of the fundamental rights of
aliens, guarantee thrgght of asylum andstrictly regulate the possibilities of extraditingand
deporting refugees Thus Article 16 of the German Basic Law provitlest anyone persecuted on
political grounds has the right of asylum. The saigkt is established in the Italian Constitution.
These matters are also governed at Constitutiexal in Portugal.

Bundesverfassungsgericht, Beschluss von 29/5/74ropBrecht 1975, /2, p.150 et
Bundesverfassungsgericht, Beschluss von 22/10i86p&recht 1987, fi, p.51.
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1.1.5 Principles linked with the sovereignty of thé&tate

A separate place must be given to the principlesofign policy which are linked with the
guarantee of the sovereignty and survival of tleeStThus references are often found among the
constitutional provisions relating to foreign pglito national sovereignty (Bulgaria, Estonia,
France, Russia), the independence of the StateydBa) Estonia, Georgia, Hungary, Lithuania,
Switzerland), the integrity of the territory (EstanHungary), national security (Estonia, Lithudnia
and the preservation of the nation and its cul{stonia). Furthermore, the existence in certain
Constitutions of express authorisation for certéiansfers of sovereignty shows that the
inalienability of national sovereignty constitutesa principle which is binding when foreign
policy is determined and which can be assigned litsi only within the strict framework laid
down by the Constitution Thus in Germany Article 23.1 of the Basic Law,iebthempowers the
legislature to transfer certain sovereign powersh European Union, and Article 24.1, which
provides for the transfer of sovereign powers terimtional organisations, are exceptions to the
rule of the inalienability of national sovereigntin Italy, too, Article 11 of the Constitution
expressly authorises limitations of national soigety for the purpose of constructing an order of
peace and justice among nations.

Where such transfers of powers are not expresshoased, it has sometimes been necessary to
amend the Constitution before concluding certaterivational treaties. Thus the adoption of the
Maastricht Treaty, which entailed a transfer ofeseignty from the Member States to the European
Union, was possible only after certain Constitusiblad been amended. This was the case in France
and Portugal, for example.

1.1.6 Objectives of foreign policy

A further question to arise is whethibe determination of the objectives by the Constittion
may have other than a political and programmatic claracter. In certain countries the
Constitution actually mentions certain actions lidep to encourage them. Thus Article 7.4 of the
Portuguese Constitution gives a special place fatisas with Portuguese-speaking countries.
Similarly, in Spain Article 11.1 of the Constitutigorovides for the conclusion of dual nationality
treaties with Iberian-American countries and cdestwhich have or have had special links with
Spain. Since there is no legal requirement foraightion to conclude these treaties, the reference
to them must be regarded as encouraging the proamotipolitical action in this sense. Similarly,
Article 56 of the Spanish Constitution gives splecigortance to relations with the nations of its
historical community. This article has also beegarded as encouraging the development of
relations with Latin America. These provisions sdenbe incentives more than obligations. The
debate as to the legal or political nature of thiakss is open.

1.2 The legal effectiveness of the principles to lodserved in defining foreign policy
As we have just seen, there is a definite movenwsvdrds the establishment of legal rules which

must be observed when the content of foreign palcgetermined, although the general and
declaratory content of these rules often meansthiegttend to be political in nature. However, the
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confirmation of this tendency depends essentiallyhe - principally judicial - means of controlling
the compatibility of the implementation of foreigalicy with the rules in question.

In the context of foreign policyhe courts have long proved reluctant to control tle acts of the
public powers*?

First, in a number of countries the "act of Staiesbry has the effect that acts of the public pswer
carried out in connection with foreign policy aret ramenable to judicial review. "Where the
Government carries out acts in domestic or intevnat matters which are recognised as acts of
State, it is difficult to see how it is performiagministrative tasks." The exercise of the funcobn
government is not a matter for the control of thart, but possibly for the political control of the
legislature’® It is in accordance with this concept that in samentries, and particularly in France,
Greece, Croatia and Slovenia, acts which fall wittie context of foreign polity escape any
control by the courts

In other countrieghe acts of certain organs are not amenable to judial review. This is the case

in Finland for decisions of the President and attBarliament. In the Netherlands Article 120 of
the Constitution prohibits the Courts from ruling the constitutionality of international treatiés.
Switzerland the courts are prohibited from revieyine constitutionality of federal legislation and
international treaties (Article 113.3 of the Congion). The fact that the acts of certain orgames a
not amenable to judicial review is explained by tla¢ure of the political system in force in these
countries, where the predominance of a particudargp sometimes means that its subordination to
judicial review is limited.

However, exclusion from judicial review is in the pocess of becoming less absolutdhus
France has a preventive control of the conformityeaties with the Constitutiorilhe executive is
also deprived of its traditional freedom of actighere the fundamental rights of the person are in

12 As Paul Reuter observed, the courts have drawmre or less definite line which they do not allow

themselves to cross, because they consider ttietiites a field which falls outside their compegerithere

is not a single court in the world for which thiad does not exist. According to Lord Wilberfortiee
principle of judicial abstention in internationalatiers is not at the courts' discretion but is irdre in the
very nature of the judicial process. There are scames where the court cannot state the law, noause
the case is political but because the question whias arisen is political. The question is necafsar
political in the absence of judicially identifiabtgperational "standards” to resolve it, as JudgeiBann
observed in the Baker v. Carr case; E. ZOLLER, Dues relations extérieures, PUF 1992, p. 311. &or
discussion of the relationship between the judicemd foreign affairsin the USA, see appendix 38.

13 Quotation from René Chapus, in Dictionnaire Cdnsitnnel, O. DUHAMEL, Y. MENY, 1992, p. 7.
“These are acts associated with the actual oparatfaiplomatic negotiation.

! 1n Germany, on the other hand, an attempt to ihice the "Theorie der regierungsfreien Hoheitsakte"
met with failure; K. HAILBRONNER, Kontrolle der au#gtigen Gewalt, VVDSIRL, p. 12.
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issue™® The development of the “"separable act" theory diss allowed the courts' scope for

intervention to grow wider. In Slovenia, an exceptto this absence of judicial review is provided

in the event of error, crime or tort. Similarly, linland it is possible to lodge an extraordinary
appeal against administrative decisions, includiegdecisions of the President of the Republic, on
the basis of procedural errors, other grave eoblaw or substantial new evidence.

In a large number of European countries, moredvenstitutional Courts or their equivalents
are empowered,nter alia, to review the conformity with the Constitution of treaties and other
foreign policy measures. This is so in Albania, A&ma, Austria, Bulgaria, Canada, the Czech
Republic, Estonia, France, Germany, Hungary, Kystyz, Lithuania, Slovenia, Spain, Georgia,
Malta, Portugal, Romania and Russia. In some casnsuch as Italy, this power is confined to the
review of the constitutionality of internal legistan enacted for the purpose of implementing a
treaty, as opposed to the power to review theiée#diemselves.

Sometimesspecial organshave been given responsibility for ensuring effectrespect of the
principles which must be observed in defining fgrepolicy. This is the case in Estonia, where a
legal chancelloris responsible for ensuring that legislation amal/egnment measures are
compatible with the Constitution. Similarly, in Gg@ aspecial committebas been established to
ensure observance of human rights. In many cosrdnembudsmatnas also been given the same
responsibility, including in relation to foreign Imy (Finland). Lastly, it quite frequently falls
within the powers otertain bodies involved in foreign policyto ensure compliance with the
principles which must be observed when the dirastito be taken by foreign policy are
determined. This is the case in Russia, where tegident may annul any Government measures
which are contrary to the Constitution. Similariy, some countries the political control which
Parliament exercises over the Government is coresid® ensure compliance with the principles
applicable in the relevant matters (Romania, Slaydbkraine).

The emergence of Constitutionadse-lawconcerning the fundamental choices of foreigngyoli
has gone through a discrete but significant developent. Control of the acts determining foreign
policy in relation to Constitutional or other norngsnot frequent. The only countries which have
confirmed that a body of Constitutional case-lawstsx are Bulgaria, France, Germany and
Portugal. Furthermore, where such control does é@xis often limited in scope. The courts are
inspired by the notion that it is of fundamentalportance that the State should appear at
international level with a single voice, which &turally that of the executive. Therefore the court
prove to have great reservations about ruling endbality of an international action of the State.
None the less, the increasing number of courtsiwdssume responsibility for ensuring observance
of the Constitution and the inclusion in the Cdnsibnal arsenal of norms relating to foreign
policy seem to lead gradually towards the developnoé a degree of judicial control of foreign
policy. This marks a significant development assed with the phenomenal importance acquired
nowadays by international relations and the gerae¢ptance of the principle of the rule of law.
The Venice Commission encourages this developmedtapproves that the judiciary and in

1®E. ZOLLER, Droit des relations extérieures, PUR2%p. 342.
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particular the high jurisdictions ensure the respefcthe constitutional order and the above
mentioned fundamental principles in the field okign policy.

2. Democratisation of the conduct of foreign policy

Alongside the recent evolution towards the estabient of legal rules which must be observed
when foreign policy is defined, there is also aoltary movement towards a certain
democratisation of the implementation of foreigtiqyo

Increasing globalisation has the effect that thgallenorms created within international
organisations or as a result of multilateral negmis are growing in number. Nowadays the
conduct of foreign policy sometimes has direct aminediate repercussions on the life of
citizens’. Foreign policy is no longer confined to questimisvar, peace and trade, as in the
nineteenth century. Consequently, it can no lobgdeft entirely to the discretion of the executive

The reason which traditionally justified the exé@geis monopoly in this sphere - namely the need
to take rapid and undivided decisions in the pmsgidefended as against other countries -persists.
The executive therefore retains its predominamgaesibility for foreign policy. However, it is now
being joined byother players. The increasing role played by Parliament, thevgrg practice of
consulting citizens by referendum, the first steggen on the international stage by decentralised
authorities and the increased importance of diaogith various socio-professional categories all
go to mark the end of the hegemony of the executifereign policy. The power to take decisions
is therefore shared and the Constitutional Cougsalso led to ensure that this division of powers
is observed.

2.1 Division of responsibilities between the legetlure and the executive

Nowadays there is a movement towards an increasuadvement of national Parliaments in the
sphere of foreign policy, by providing them with rmomeans of information and control and
reinforcing their responsibilities. The Venice Comsion considers that a greater implication of
Parliaments in the field of foreign policy should éncouraged; Parliaments should, in particular,
be fully informed on foreign policy and examine régularly in order to participate in the
determination of the direction foreign policy istéke.

The greater role given to the legislature is explaed in Western democracies as a reaction to
the way in which the executive commandeered foreigpolicy.*® The predominance of the

1 The same conclusion is reached by K. HAILBRONNERtrolle der auswartigen Gewalt, VVDSIRL,
p. 122.

'8 Foreign policy traditionally came within the distion of the executive. "Negotiation cannot bestte
of several persons and nothing of what affectsapleés relations with its neighbours can be prephire
the tumult of a deliberative Assembly”, Eugéne MRER Traité de Droit Politique, Electoral et
Parlementaire, Paris, Second Edition, 1893, no..4%6 external politics, Parliament's role consists
entrenching and ratifying rather than in commandiagd indicating the direction to be taken by
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executive in the conduct of international relatiomsing to globalisation and increasing regulation
of questions at international level, made eviddm@ inadequacy, not to say the absence, of
parliamentary control in this sphére.

On the other hand, the procedures for democratitraoto ensure the lawfulness of normative
action are also absent at international level. Whateferred to here is thproblem of the
democratic deficit in decision-making processes ahternational level, a problem which is
especially acute at the European level owing tohilgl degree of Community integration. The
inadequacy of the control of national Parliamentsrdhe activity of the representatives of their
Governments in the Council is not counterbalancedaih effective control by the European
Parliament. However, the situation in the Europdaion is only an example which illustrates a
more general evolution. The intensification of native activity at international level and the
increasing interpenetration of national and inteonal legal orders raises the question whether a
new democracy must be invented for decision-talahgnternational level. This, as President
Braibant writes, is a real problem which is thelgheen of the modern age: how are democratic
procedures for the elaboration of international kmwbe introduced alongside the democratic
procedures for the elaboration of domestic AwWRis to this need to democratise the conduct of
foreign policy that the movement towards an indgrepsvolvement of national Parliaments in
foreign policy corresponds.

In this context consideration will also be giventhe particular historical heritage of the various
countries. In some countries tinereased involvement of the legislature in the sgne of foreign
policy is explained by the traditional predominanceof the legislature in the political system
(Switzerland). In the case of the new democratiesjmportant role given to the legislature may
be seen as the survival of the traditional predamge of the organ which supposedly represented
the people in a political system where the separaif powers is henceforth established.

2.1.1 The increasing importance of the legislaturs'role in foreign policy

Depending on the political systems, the legislatleys a more or less important role in the
conduct of its country's foreign policy. It is pide to distinguish situations wheRarliament
participates directly in forming foreign policy, by defining the broad directions to be taken by
foreign policy or exercising its power to ratifg#ties, and those where it plays an indirect iole,

government action”, Michel AMELLER, Union Intergamentaire, Paris, Second Edition, 1966, p. 363. "It
is as though democracies had never succeedec sptiere of foreign policy, in completely elimingtihe
memories of regal conduct. The conduct of foregdations remained to a degree monarchic”, E. ZOLLER
Droit des relations extérieures, PUF 1992, p. 29.

19 Many writers consider it essential that nationaraments should be increasingly involved in fgrei
policy. On this point see the observations of RLARIJM, Kontrolle der auswartigen Gewalt, VVDStRL,
pp. 41 and 62.

20TH. S. RENOUX, M. de VILLIERS, Code constitutiboommenté et annoté, Editions Litec 1994.
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exercising its power to control the executive.
2.1.1.1 Parliament may participate directly in detemining foreign policy

The Parliament plays a direct part where it exescitss power t@pprove international treaties
with a view to the ratification. In some countries Parliament has exclusive ptovatify treaties.
This is the case in Armenia, Ukraine, Slovenia, Boia and Georgia. In other countries Parliament
has a general power to ratify treaties, exceptéotain categories of agreements. This is theinase
Turkey and Switzerland, where Parliament's pow@&sdwt include, in particular, agreements of
minor importance.

In the majority of States there is provision forlRanent's intervention for all questions of major
importance. This applies in particular to:

- treaties ofvar andpeace(France, Lithuania, Portugal, Russia),

- political and military treaties (Albania, Austria, Bulgaria, Croatia, Bpalithuania,
Portugal: military treaties, Spain, Italy, Slovakmalitical treaties),

- treaties to do with frontiers (Albania, Netheds, Estonia, France, Italy, Lithuania, Malta,
Poland, Portugal, Russia, Spain),

- thoseconcerned with fundamental righ{glbania, France: treaties relating to personal
status, Greece :concessions individually affedBngek nationals, Russia, Spain),

- treaties entailing financial commitmentéAlbania, Austria, Bulgaria, Croatia, Estonia,
France, Italy, Lithuania, Norway, Poland, Spain),

- those concerned with the sovereignty and independenctheofcountry (Liechtenstein,
Malta),

- thoseamending existing legislatiofAlbania, Austria, Croatia, Estonia, Finland, F@an
Italy, Poland, Spain, Sweden),

- those whos@nplementation requires legislatiqi€roatia, Netherlands, Norway, Slovakia,
Sweden),
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- those which fall within théegislative spher¢Austria, Finland, Germany, Latvia).

The same applies to treaties concerrting country's accession to military alliancéSroatia,
Poland),

- or, generally, t@n international organisatiorfCroatia, Estonia, France, Greece, Lithuania,
Malta, Portugal, Russia, Spain).

It is common for the Constitution to set out a diktreaties which, owing to their importance, must
be approved by Parliament. However, it is sometimeeely stated, without more, that treaties of
major importance must be ratified by ParliamentsThithe case in Norway and Sweden.

Parliaments therefore frequently intervene to aigbahe ratification of treaties. Even though the
significance of this intervention may be relatids@ Austria, for example, Parliament has never
refused to ratify a treaty), the fact that thereyba fresh negotiations before the treaty is eaifi
owing to the views expressed by Parliament, is ubtilly important.

The significance of parliamentary intervention & always the same. In some countries Parliament
actually ratifiestreaties and in othersatuthorises their ratificatiorffor example in Italy) or agrees
to their ratification (Norway). In Greece, for exalen Parliament's approval does not mean that it
participates in the act of ratification, accessiangeptance or approval of a treaty, but it is a
condition of the treaty's validity in domestic la®@onsequently, after Parliament has given its
agreement, the President of the Repullay decide not to ratify the treatyr to delay ratification.

In Finland, the consent of the Parliament is ndy arcondition for the treaty's validity in domesti
law but also an authorization to the Governmemnttiy the treaty. However the Government has
no legal duty to make use of this authorization.

Finally, particular attention must be given to $mpe of this parliamentary intervention. It is
sometimes the case that Parliament's agreemesquged for the adoption of the treaty but that it
is not necessary where the treaty is denouncedhereneservations are expressed. This is the case
in Finland”, Greece, Malta and Norway.

However, Parliament's power may sometimes go mugther. Sometimes Parliament is
empowered to define the principal directions to beéaken by foreign policy.

This is the case in Croatia, the Czech Republimrits, Georgia, Hungary, Kyrgyzstan, Latvia and
Slovenia. In Italy the Government and Parliamer intly responsible for establishing the
fundamental principles of foreign policy.

L However the recent report of a Government comoms@il3 of 1997) proposes a change to the
Constitution aiming to make the parliamentary apaica condition for the denunciation of a treaty.
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Where Parliament does not have the role of defithiegessential principles of foreign policy, it is
sometimes provided that Parliameniust at least intervene when decisions of major
importance for the country are taken This is the case in Bulgaria and Denmark. In some
countries it is because of practice that Parlianmgenbnsulted where important problems are to be
resolved (Norway). In other countries, on the ottend, there is no general presumption that all
guestions of major importance must be authorisddadrirament (Germany).

Lastly, in some countriedirectives may be given to the Governmen{Croatia, Italy, Spain).
However, this possibility is precluded in other owoies (Turkey). In such cases Parliament merely
has the power to express its views. Thus in Tualleyarliament is able to do, in the absence of the
power to issue directives to the Government, isdopt resolutions expressing its views, which do
not have force of law. Similarly, in Greece extéraidairs are within the exclusive power of the
executive. Parliament may give advice or exprest&d but cannot itself conduct foreign policy.

2.1.1.2 Parliament may have a role in determiningoieign policy by virtue of its power to
control the executive

In several States Parliament mysiss a vote of confidencen the Government when the
Government is invested. Whether by a motion of eefiSor a right of interpellatiof® Parliament
may therefore withdraw its confidence from the Gawgent at any time where its policy does not
correspond to Parliament's views. In many countheslegislature is empowered to control the
policy of the executive (Albania, Armenia, AustrBulgaria, Croatia, Czech Republic, Finland,
France, Germany, Greece, Hungary, ltaly, LithuaNatherlands, Poland, Romania, Slovakia).
This means that the legislature has considerablepto influence the options effected in foreign
policy. It should be noted, however, that the pecattimportance of this power depends on the
terms in which it is framed and, more specificatip, the conditions required for withdrawal of
confidence from the Government. Thus in Franceeunie Fifth Republic, the conditions for
adopting a motion of censure are so strict that argingle motion of censure has been adopted.

Secondly, Parliament exercises control over theniieh of foreign policy by means of its
budgetary powers Thus it is not uncommon for there to be a geneiatussion of the
fundamental principles of foreign policy within Rament when it votes on the expenditure of the
Ministry of Foreign Affairs. This is the case in #ua, Croatia, the Czech Republic, Finland,
France, Germany and the Netherlands. The Finnidlafant may, on the basis of its budgetary
powers, avoid the President's foreign policy pitsj@hich require new funding.

Lastly, in the majority of countries Parliament laasts disposal the ordinary means of controlling
Government policy, namely theossibility of questioning Ministers, requesting ifiormation,

22 This is the constitutional mechanism which alld®esliament to overturn the Government where it
disapproves of its policy.

% This is a procedure of parliamentary control whitkes the form of an oral question followed by
discussion and generally ending in a vote exprgsBarliament's judgment of the Government's reply.
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reports etc. This is the case in Albania, Austria, Crqatiee Czech Republic, Finland, France,
Hungary, Italy, Malta, Romania and Slovenia.

Parliament's role has increased in the areas wioereative activity at international level is most
intense. Thus thpowers of Parliament to be informed have had to beeinforced, especially in
the member countries of the European UnionA specific duty to inform the Parliamentary
Committee specialising in European affairs has les¢ablished in Finland. In Italy there is a legal
obligation to inform Parliament of draft legislatiof the European Union prior to its adoption. The
same applies in Portugal and in France, where |Ar@8.4 of the Constitution requires the
Government to lay before the National Assembly thredSenate draft Community measures which
include provisions of a legislative nature. LasityGermany Article 23 of the Basic Law provides
that the Bundestag is to be constantly informeddefelopments in this area. Before the
Government participates in the decision-making @sean the European Council the Bundestag is
to be given the opportunity to state its opinion #me Government must take its resolutions into
account.

Furthermore, théncrease in the number of Parliamentary committeegspecialising in foreign
affairs, European affairs, assistance and developmatters etc.) is a recent phenomenon which
corresponds to Parliament's desire to follow mtsety the questions concerning foreign pdifcy
On the basis of these committees' reports, Panitmdetter informed and capable of reacting
more quickly and with greater awareness to theouariproblems which arise. Special foreign
affairs commissions have been established in AmysBulgaria, Canada, Croatia, the Czech
Republic, Denmark, Estonia, Finland, Germany, R@aftuHungary, Italy, Liechtenstein, Malta,
Slovakia, Slovenia and Norway. The power of thegarmissions sometimes goes beyond the mere
ability to obtain information and propose solutidgasParliament. Thus in Austria the Constitution
contains special rules concerning ttensent of parliamentary commissiondor certain foreign
policy measures adopted in the context of the ErangJnion and Austria's participation in the
operations of the United Nations and other intéonat organisations. Similarly, in Denmark there
is anobligation to consult the Foreign Policy Committee regarding certainstjoas of major
importance. Furthermore, in the particular contéxuropean affairs, all important questions must
be discussed within the special committee, whigbgthe Governmentreegotiating mandate In
Austria a Council for Foreign Policy has also besemh up to respond to the need to involve
Parliament in the preparatory stage of negotiations

4 Take for example the case of Croatia, where amsfparliamentary committees specialised in foreign
affairs, in interparliamentary cooperation, humaghts, ethnic and national entities and minorities.
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2.1.2 The executive's major responsibility in thennplementation of foreign policy

Parliaments therefore make a considerable efforhdoease their intervention in the context of
determining the broad directions to be taken bifpr policy. We shall now examine the
executive's responsibilities in this area, look@t they are exercised and define the broad lihes o
future evolutions in the executive's exercise ofdésponsibilities

Although there is no doubt as to the traditionadmminance of the executive in defining and
implementing foreign policy, the way in which itssponsibilities are exercised varies according to
the nature of the political systems in the varioaantries. First, the executive may haveragle
head, as in Switzerlarfd or Georgid,’ for example, or dual head in the sense that the executive
role is divided between the Head of State and tbee@ment. The way in which powers are
divided between these two branches of the execalseevaries from one country to another.

In some States, in particular in parliamentary denaoes therole of the Head of State is
essentially ceremonial and formal since in order to have lawful effect all acts jgtéd by the
Head of State must be countersigned by a memb@edsovernment. This is the case in Austria,
Germany, Greece, Hungary, Italy, Liechtenstein Wyt Portugal, Sweden and Turkey. In certain
countries, in particular in presidential democractee Head of State is invested with the power of
taking essential decisions (Armenia, Croatia). ls$ta the President of the Federation is even
empowered to determine the principal directionsbéotaken by foreign policy. In any event,
whether symbolically or not, thdead of State is generally invested with the follog powers
(without necessarily having a monopoly): he represéhe country, he negotiates, signs and in
some countries ratifies international agreementsl appoints and recalls the country's
representatives abroad. The representatives af adhetries are accredited to the Head of State.

The Government has a wide range of responsibilities for foreigriqy. In some countries the
Government is primarily responsible fdetermining the fundamental principles of foreign
policy. This is the case in Denmark, Germany, Greeceta\idde Netherlands, Norway, Portugal,
Slovakia, Switzerland and Turkey. However, the @easing amount of legislation in various areas
means that the power of the executive to deterthi@doreign policy of the country is sometimes
limited (Austria). In countries where the GovernmiEnnot empowered to do so, it is still often
empowered to take initiatives in determining fonegplicy (Bulgaria, Kyrgyzstan).

% Some writers emphasis the risk of stagnation aedféctiveness which might follow an increased
intervention by the legislature in external relats L. WILDHABER, Kontrolle der auswartigen Gewalt,
VVDSIRL, p. 68. Similarly, the observations made. o BARTHELEMY and P. DUEZ in 1933 still hold
true: "With the control of Parliaments, great diptatic constructions become more and more difficet"
ZOLLER, Droit des relations extérieures, PUF 1992254.

%% |In Switzerland the Head of State is a primus iptes and does not have a particular role.

2" In Georgia, on the other hand, there is no Govemnimbut the Ministers serve directly under the
President of the Republic.
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The power torepresent the country abroad and to negotiate andanclude international
treaties also belongs to the Government, even though sbreetimes shared with the Head of
State. In this context, the following countries nb@ymentioned: Austria, Croatia, Estonia, Greece,
Hungary, Romania, Russia, Slovakia, Slovenia, &ndnd, Sweden, Czech Republic, Albania.

Lastly, theimplementation of foreign policy and the coordinaton of activities in this area of
foreign policy are generally within the competentéhe Government.

In short, the way in which responsibilities areidied between the President of the Republic and the
Government depends dhe nature of the political systemestablished in each particular State.
The executiveas a whole undoubtedly hasry significant powersin this matter, which vary
between determining the directions to be takenobgign policy and implementing foreign policy
and administering it from day to day.

Here, too, however, a development within the exeeutself deserves special mention. Increased
cooperation between States and the process of &maptegration have blurred the distinctions
between States' domestic policy and their foreigiityy More and more frequently, Ministers
responsible for a certain branch of domestic affag endeavour to take over the external
aspect of their responsibilities Thus they claim the power to negotiate or corelidernational
conventions. This development is seen, in particula Austria, Croatia, Greece and the
Netherlands.

2.2 The emergence of new actors in the conduct airéign policy

The people, which was long excluded from the conhdbipolitical affairs, in strict conformity with
the principle of representative democracy, hasugihdsucceeded in being directly associated with
the direction of these affaif8.This arrival of the people on the political stéges been expressed,
in particular, by the introduction of proceduressemi-direct democracy in many States, including
the determination of foreign policy; it has als&ea the form of a demand for power closer to
citizens, with responsibilities increasingly beeveg to decentralised authorities, including in the
sphere of foreign policy.

In the context of this desire for decisions toddesh closer to citizens, mention should also beemad
of an evolution towardg€onsultation of socio-professional circlesin particular the growing
involvement of NGOS in this area. Pressure groups have no official imforeign policy, but they
may have ale factoinfluence on the directions which it takes. Negidns with American lobbies
in the corridors of congress are well known. At Eheopean level there is also indirect recognition
of the importance of dialogue with socio-profesalonircles before adopting decisions. The

8 B. CHANTEBOUT, Droit Constitutionnel et SciencéitRpie, published by A. Colin, 1996, p. 209.

# Non-governmental organisations.
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creation of the Economic and Social Council, whothys a part in the Community legislative
procedure, is evidence of this evolution.

2.2.1 The patrticipation of the people in the conduof foreign policy

Nowadays the people plays an increasingly freqpant in determining the broad principles of
foreign policy. First, there arquestions of such importance that direct consultatin of the
people by referendumis provided for in the Constitution. Thus the momportant questions
concerning the life of the State are subject tefarendum in Ukraine and Lithuania. There is also
provision for a referendum for questions relatingparticipation in an association of States or
participation in and withdrawal from an interna@borganisation, in Slovakia and Switzerland. In
Denmark the people must be consulted where itapqeed to delegate national sovereignty. In
Croatia, a referendum can be called concerningtitatienal amendments or other important
guestions relating to the independence, unity, xastence of the Republic. A referendum is
obligatory for any decision about Croatia's pgpation in alliances or it's withdrawal from such
alliances. Lastly, in France a referendum may b hbe approve draft legislation aimed at
authorising the ratification of a treaty whichhaltigh not contrary to the Constitution, would affec
the functioning of the institutions. Similarly, &ferendum must be held in Austria where a
constitutional principle will be altered by a trgat

In other countries thpossibility of holding referenda is mentioned withat further detail . This
is the case in the following countries: Bulgariaan@da, Estonia, Finland, Georgia, Malta,
Romania, Russia, Spain and Sweden.

On the other hand, some Constitutigmeclude referenda in connection with certain mattes.
Thus the following cannot be the subject-mattex céferendum: the execution of obligations taken
by the country in the context of international l§ttungary), the implementation of treaties
(Slovenia), legislation promulgating treaties orthawising their ratification (Hungary, Italy),
international treaties (Latvia, Estonia), all quess relating to the budget and finance (Estonia,
Slovakia), questions concerning national sovergigmd those relating to rights and freedoms
(Slovakia).

The initiative for popular consultation sometimes lies with citizens. This is the cas&aorgia,
Liechtenstein, Lithuania, Malta (but the decisionether to hold a referendum is also a matter for
the discretion of the executive), Russia (where @uanstitutional Court recognises that the
conditions for holding a referendum are met, thesient is required to hold one), Slovakia,
Slovenia, Switzerland and Ukraine. The initiatige doing so is the preserve of Parliament alone in
Estonia and Denmark and of the President aloneomdRia. In Armenia popular initiative is
excluded in this area.

Legislative initiative, that is to say, the power to set in motion a @doce which may culminate in

the enactment of a law, including in the contexfioogign policy, belongs to the citizens in Croatia
Slovenia, Switzerland (here the popular initiatiseadmitted only in constitutional matters, but
since there is nothing to prevent provisions unected with the exercise of public powers from
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being in the Constitution, Swiss citizens have bezcccustomed to using the constitutional
initiative in the same way as they would use tigeslative initiative).

In some countries therern® provision for either a referendum or popular initiative. This is the
case in Germany, Poland and the Netherlands. Inv&othere is no such provision, but it is
accepted that a referendum may be held as an editrary measure. In Greece the possibility of
holding a referendum exists but it is only in queteeptional circumstances that one is held. In
Canada, There is no constitutional text concermeigrenda. The possibility to organise a
referendum is foreseen only by an ordinary lawiammlirely consultativ&.

The actual use of referenda in connection withigorgolicy may be illustrated by the popular
consultations helth the member countriesof the European Union (or candidates for accegsion
Accession, or participation at a higher degreentdégration, have formed the subject-matter of
popular consultations in Austria, France, ItalynMay, Sweden, Finland and Switzerland.

Therefore the people nowadays participate morenzoré frequently, by procedures of semi-direct
democracy, in the exercise of foreign policy. Th@vement towards the involvement of
decentralised authorities has also sometimes peod@sults.

2.2.2 The role of decentralised authorities in theonduct of foreign policy

Current demands for more involvement of decenedlsuthorities in the sphere of foreign policy
are justified not only by the desire to meet popakpirations for power to be exercised closer to
the people but also by a desire for improved efficy.

Decentralised authorities participate in the impatation of foreign policy primarily by assuming
responsibility, within the framework of their powefor the actions necessary to give concrete form
to foreign policy. However, they also participas,players, in the formation of foreign policy. The
decentralised authorities are empowered to interuethe sphere of foreign policy in ways which
vary according to whether or not they form paradiederal State and according to the historical
traditions of the various States. Moreover, thestjon does not appear to arise in small States
(Malta, Liechtenstein).

Thus decentralised authorities may be givemale power to cooperate with equivalent bodies
in other countries. This is the case in Albania Bodugal.

Sometimesdecentralised authorities are empowered to particigte in negotiations Thus in

Spain the Autonomous Communities may ask the Riategotiate treaties, but they are not able to
conclude them. Similarly, in Portugal the Autonomdegions (Madeira and the Azores) may be
required to take part in international negotiatioims Germany the Basic Law provides that the

% Consequently in Canada, the consultation of pebpleeferendum is not obligatory and the results of
such a consultation are not binding.
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representatives of tHeindermay exercise the rights of the country as a merab#re European
Union in areas which essentially fall within thisggislative powers. However, these rights must be
exercised with the consent of the Federal Goverhmen

In Belgium the effort to allow an active implicatioof the federate entities to international
negotiations is considerable. The Communities aedidRs can be represented in the permanent
Representation of Belgium to the international niggion concerned, if they wish so (article 4 of
the framework-Agreement concluded on the 30 Jun@4 18etween the federal State, the
Communities and the Regions). Furthermore, a gewersultation is organised by the federal
Ministry of Foreign Affairs in order to determinéet Belgian position and aiming to seek a
consensus (article 5 of the framework Agreementlly @here there is a lack of time or of an
agreement, it is foreseen that the President oBtigian delegation adopts "ad referendum” the
position which best expresses the public interest.

On the other hand, concerning Belgium's partiagoato the Council of Ministers of the European
Union, the specific cooperation agreement, concluale the 8 March 1994, foresees that those
matters which are the exclusive responsibility bé tCommunities or Regions, Belgium is
represented by a Community or Regional Ministethwa system of rotation being set up.
Concerning those matters for which the Federatiod the federate entities have a joint
responsibility, Belgium is represented by a Fedétaimmunity or Regional Minister, depending
on the case, assisted by an "assessor" Ministezseqting the other level of power. A permanent
coordination is organised within the "DirectorafeA@iministration of European Affairs" of the
Ministry of Foreign Affairs in order to seek consas. If there is no time or in case of persisting
disagreement, the Head of the Belgian PermanenteBmptation can exceptionally adopt "ad
referendum” the position which is most likely topeess the general interest (article 6 82 of the
Agreement).

Again, decentralised authorities are sometimes evepowered to conclude treatiesThus in
Hungary it is provided that the territorial autti@s may participate in associations of local bedie
and conclude treaties, provided that they do noeedt the powers conferred on them by law. In a
federal State such as Austria or Germany#ii@dermay conclude treaties in areas in which they
are empowered to legislate. Similarly, in Switzeddhe cantons are able to conclude treaties of
local importance or relating to less important eratt However, these treaties must be approved by
the Federal Council, which may prevent their redifion or conclude them on its own behalf where
they are of national importance. Moreover, a deaft aims to increase the cantons' power in this
sphere by empowering them to conclude treatidsain &reas of competence.

In Belgium, federate entities dispose of considergbwer in this area. When the federate entities
are competent for a matter in the internal sphtéey will also be competent in the international
domain. Concerning mixed treaties (i.e. those wileeeFederal State and one or many federate
entities are competent), the constituent partieshef Belgian State concerned and the federal
authorities, negotiate on an equal footing. Aleneted parties must consent to the treaty, extept
the eventual application of a federal reserve elAssoon as all interested assemblies have given
their agreement, the Minister of Foreign Affairakhestablish the instrument of ratification or
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adherence (article 12 of the Cooperation AgreemieBtMarch 1994).

Concerning exclusive treaties (i.e. those where Skete or one or more of the Regions or
Communities have exclusive competence), each etispgoses (following article 167 83 of the
Constitution) of treaty making power. However the/grnments concerned must first inform the
federal authorities of their intention to enteoimiegotiations with a view to concluding a treaty,
well as any consecutive legal act that they wishdoomplish (article 167 84 of the Constitution
and article 81 81 of the Law of 8. August 1980)h# federal government expresses any objections,
a consultation takes place within an ad hoc bolg {ter - ministerial Conference of foreign
policy). In case of disagreement, the King (i.e flederal government) can block the negotiating
procedure through a royal decree deliberated iiCthencil of Ministerd" in four cases restrictively
enumeratetf.

On the other hand, in some countries therarnsobligation to consult the decentralised
authorities before adopting any decisions in foreig policy matters. This is the case, once again,
in Germany, where the Basic Law provides that tha@eFation is to consult atyand specifically
affected by a draft law. Particularly as regardsopean matters, it is provided that the Bundesrat,
which represents the federated States, is to balvies in the decision-making process of the
Federation in so far as it would have to be invlirea corresponding internal measure. Where, in
a matter in which the Federation has exclusiveslative jurisdiction, the interests of thénder

are affected, the Government is to take into adctum opinion of the Bundesrat. Where the
legislative powers of théander are affected, the opinion of the Bundesrat is revail in the
decision-making process of the Federation. Sirnyilaml Spain there is an obligation to inform the
Autonomous Communities regarding the negotiatiod signature of treaties which may have
repercussions in areas which are of particular@onio the Communities.

Decentralised authorities are therefore increagigglen the right to participate in, or at least a
right to be informed about, the conduct of thewrtioy's foreign policy. Two cases deserve special
mention, both on account of the particular featafethe problems which have arisen and because
of the originality of the way in which they weresadved.

The first concerne€anada Controversy arose in that country between theefg@dsovernment,

which defended the exclusivity of its competencesfwresent the country in international relations,
and Quebec, which demanded separate represerftatihie provinces in international conferences
for matters coming within their legislative powér.compromise was eventually reached, in the

31 The reader is reminded that since 1970 the CowfcMinisters has equal linguistic representation,
with the possible exception of the Prime Minister.

¥ Those cases are the following: a) when the catitrg party is not recognised by Belgium; b) when
Belgium does not have diplomatic relations withdbatracting party; ¢) when, as a result of a desisor
an act of the State, relations between Belgium thedcontracting party are broken off, suspended or
seriously compromised; d) when the envisaged treatyontrary to the international or supranational
obligations of Belgium. An appeal against the roglatree suspending the negotiation procedure of an
exclusive treaty can be made to the Council oeStat



-23.-

absence of clear legal provisions. The provincass thcquired a presence in the Canadian
delegation for matters falling within their poweRirthermore, the Federal authority concluded a
cultural agreement with France, under which Quetmay directly conclude agreements with

France in the areas envisaged. The problem whbeawas resolved in a flexible manner. A

specific solution was therefore found to respontthéospecific situation of Quebec.

Secondly, the vertical division of powers in thénee of foreign policy in thé&ederation of
Russiais of particular interest. According to the Condion of the Federation, the following
matters come within the competence of the FederaiioRussia: foreign policy, international
relations, treaties, problems of war and peacegreak economic relations, etc. However, the
Republics are recognised as autonomous participamtternational agreements, in so far as this is
not contrary to the Constitution and the laws @& Bederation. The coordination of international
relations within the Federation is therefore neacl Thudreaties have been concluded between
the Federation and its Republics to settle the quisn of the delimitation of their respective
powers This reference to agreements between the Femleratid its subjects to resolve the
guestion of the division of powers seems to coomdpentirely with the desire to democratise
foreign policy and the wish to make relations betwehe Federation and its subjects more
consensual. Furthermore, it is provided that irteomal treaties concluded by the Federation
which deal with questions which fall within the cpetence of its subjects must be concluded in
agreement with its subjects. Moreover, the Repsblice recognised as havingpawer of
recommendationwith the President of the Federation concerniregcttnclusion and denunciation
of international treaties. The autonomous Repulthesefore have important powers concerning
the conduct of foreign policy. On the other hahe, arganisation established to ensure coordination
between the former members of the Soviet UnionCii8e®® hasno international powers

A tendency towards the decentralisation of the @serof power, including in the conduct of
foreign policy, thus seems to be emerging.

Conclusions
An inventory of legal foundations of foreign polisgveals traces of a twofold evolution.

There is a movement towards the establishmengaf leles which must be observed when foreign
policy is determined. While the existence of legdds which are binding on the content of foreign
policy is generally accepted in international ld@m the point of view of domestic law, foreign

policy was traditionally regarded as the resulpolitical considerations. Henceforward there will

be an increasing limitation on the freedom of thbligc powers to determine the directions taken by
foreign policy, in the light of legal imperative$ @omestic law. The practical importance of such
an assertion is evident where a discreet but defidevelopment of mechanisms to control
observance of the above-mentioned rules is fouhd.uhprecedented expansion of Constitutional
Courts at the end of the century provides the asia more intensive development in the same

33 Community of Independent States.
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direction.

At the same time, a movement towards a certain deatisation of the implementation of foreign
policy is emerging, as a corollary to the abovetmweed evolution. Admittedly, the executive
retains main responsibility in these matters, boéoplayers are taking up their positions alongsid
it. The growing involvement of national Parliameatsd the increasingly frequent consultation of
citizens by referendum, the appearance of deceetahuthorities on the international scene and
the recognition of the need for dialogue with theig-professional milieux indicate that nowadays
the frameworks within which foreign policy was titaghally conducted tend to be out of date.
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APPENDIX

The summary report on the legal foundations ofiforgolicy is followed by an appendix, the
purpose of which ifo present the relevant rules on a country-by-coubasis This is designed to
facilitate comparison between the legal ordershefvarious countries and to enable the reader to
appreciate current developments in this field. iRbention was to present the legal foundations of
foreign policy in the various States according filaan corresponding to the essential aspects of the
subject this plan is employed systematically for eachntnd* and, moreover, is the same as that
followed in the summary report.

Thus for each countrihe first part sets out the principles which mustdibserved when foreign
policy is determinedA. Principles). In the first section (1. Ident#tion) these principles, their
origins, scope and content are identified, whikegbcond section looks at the effectiveness oéthes
principles by examining, in particular, the contneéchanisms which ensure that they are observed
(2. Control mechanisms). Since comparisons betwetegal orders of the various countries are
thus made easier, the reader may draw concluses tihe existence of higher legal principles
which bind the public authorities and have the egnence that these authorities must take into
account not only political considerations but dégal imperatives when defining foreign policy.

The second part examines the legal rules relatmghte implementation of foreign poli¢.
Implementation). This part sets out the respolitsisi of the legislature (1. The legislature), the
executive (2. The executive), the people (3. Thepl® and decentralised authorities (4.
Decentralised authorities). The extent to whiadséhvarious actors are involved in the conduct of
foreign policy should allow the reader to deteoter alia, signs of the democratisation of the
implementation of foreign policy, associated witie tincreasingly important role played by
Parliament in this field, and also signs of a ¢erteecentralisation in the exercise of foreign @gli
with decisions increasingly being taken at a leleter to the citizens.

% Where, in relation to a particular country, oneth& aspects of the subject is not dealt with, this

should, in principle, be taken to mean that thestjoa does not arise in that country. The contitnut
received from the United States deals exclusivély the power of the judiciary with respect to figre
policy and not with the other questions posed endbestionnaire. The contribution has neverthebesn
included in the appendix since it is of particulaterest to the present report.
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1. ALBANIA

1.1 Principles

- Identification

There areno legal principlesspecifically applicable to foreign policy.
- Control mechanisms

Pursuant to Article 24.4 of the Constitution, @enstitutional Courtletermines whether international treaties are
compatible with the Constitution prior to theirifigation.

1.2 Implementation

- The legislature

Under Article 16 of the Constitution, the Peoplassembly has the following powers: tatify or denounce
political or military treaties, those relating tmifiitiers, those concerning the fundamental rights duties of
citizens, treaties imposing financial obligations the State or amending existing legislation arasehwhich
make provision for ratification or denunciation te People's Assembly. The People's Assembly alsritre
activities of the Council of Ministers and the 8tattorney's Department.

The Government is controlledy the Assembly, according to the normal contr@thmds employed by
parliamentary assemblies (vote of confidence, petéation etc.).

- The executive

The President of the Republibas the following powers (Article 28): he concledeeaties and ratifies or
denounces those which are not examined by Parliamemppoints and dismisses diplomatic represeesaion

a proposal from the President of the Council of iMers, and he accepts the credentials of foreign
representatives.

The Council of Ministerdhas the following powers (Article 36): it direesd supervises the activities of Ministers
and other administrative authorities, concludeatiies and adopts or denounces those which do eot toebe
ratified.

- Decentralised authorities
District and regional authorities are not empowecedevelop international relations. They may ardyoperate

with equivalent bodies in other States in the sghef investment, the economy and culture (andilggss
conclude agreements which do not have the forteaties).
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2. ARMENIA

2.1 Principles

- Identification

Armenia’'s arrival on the international relationgrse coincided with its acquisition of independence?23
September 1991. Before this, as one of the repubfithe Soviet Union, Armenia did not have theqgative of
conducting its own independent foreign policy. Gapgently, Armenia has only a short tradition irefgn policy
matters.

The central preoccupation of the Republic of Arraeisithe conflict in Nagorno-Karabakh. Armenianefgn
policy seeks a peaceful solution to this conflidence its active participation in the work of imigtional
organisations such as the Minsk Group, within taenéwork of the OSCE, in order to resolve the Nagor
Karabakh conflict.

This policy issues in fact from the principles eegmed in Article 9 of the Constitution. This adigtates the
commitment of the Armenian authorities to conforgnimith international norms in the conduct of tHeireign
policy: The Republic of Armenia conducts its external i@t according to the norms of international law,
aiming to establish friendly relations in accordanwith the mutual interests of all countries.

More generally, other constitutional provisions @aming the conduct of Armenian foreign politicereto
international norms. For example, Article 11 of tBenstitution addresses concerns of the Armeniaspdra:
The Republic of Armenia contributes to the pred@maof Armenian historical and cultural values pporting
the development of Armenian educational and cultifeain other countries in accordance with therms and
principles of international law.

Furthermore, the Preamble to the Constitution stiéie Armeniampeople's commitment to the "universal values”
of mankind. Article 48 of the Constitution forbidise use of constitutional rights and freedoms tor g
national, racial and religious hatred or to advweoablence and war". Finally, the Constitution jgrédses the
protection of human rights and freedoms in accareanith “"the norms and principles of internatiotsad"
(Article 4).

- Control mechanisms
The Armenian Constitution institutes two types arfiicol: the first political and the second judicial

First, the Government, which ensures the implentientaf foreign policy, as well as of defence arational
security (Article 89.6 of the Constitution) is sety to political review by the national ParliamehtArmenia:
vote of confidence requested by the Government wiresenting its general policy statement, vote @f n
confidence passed by members of Parliament.

Second, the Constitutional Court of the Republid&ohenia must review the conformity of internatibtraaties
with constitutional norms before their ratificatiby Parliament (Article 100.2 of the Constitutiolr).adopting
the Constitutional Court of the Republic of Armeiiet (20 November 1995), Armenian legislators wertte

make this review mandatory: the President of theuBkc must in all cases submit international ie=asigned by
Armenia to the Constitutional Court to ascertai@irtttonformity with the Constitution. Treaties falito be in
conflict with the Constitution cannot be ratifiekcept where the Constitution is amended by reflenen(Article

6 para. 6 of the Constitution). The ConstitutioBalurt passes judgment not on the appropriatendssnbine

constitutionality of the international treaty.
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2.2 Implementation

In Armenia, the classical royal prerogatives, niytabmatters concerning international relation®, allocated to
the President of the Republic. Given this extensibnompetence of the President, the Armenian @otish
grants the Parliament effective powers of revieerdlie acts of the President of the Republic.

- The legislature

First of all, the Parliament conducts a review I use of loans and credits awarded to Armeniatbgro
countries or by international organisations (A€id7 para. 1 of the Constitution). The Armenianionzai
Parliament may pass a vote of no confidence irGireernment at the initiative of the Parliament {@et 84 of
the Constitution) or when the Government presdsatprogramme of action, within twenty days follogithe
formation of the Government or of the Parliamentitde 74 of the Constitution). Finally, at the tigation of the
President of the Republic, the Armenian nationalidaent "ratifies or denounces international iesgt(Article
81.2 of the Constitution) and declares war (Artile3).

Should the President of the Republic decree mdatialin the event of a declaration of war (Arti@g.13), the
Parliament may request the Constitutional Coudive its binding opinion on the use of armed forcethese
circumstance. Following the conclusion reachedhieyGonstitutional Court, Parliament may decidea@mple
majority of members, to bring to an end the appbcaof Article 55.13 of the Constitution (Articil.3). Article
63.2 states that "Parliament cannot be dissolvelgérua martial law regime..." so as to ensure thmirogity of
Parliamentary review of the actions of the Predidéihe Republic.

- The executive

Although the implementation of foreign policy, defe and national security policies lies with thev&oment,
Armenian foreign policy is in fact a domain reservexclusively to the President. It is the Presidehb
represents Armenia in international relations; benines the general directions to be taken ieidarpolicy
matters (Article 55.7 of the Constitution); he sigimternational treaties and promulgates intergovental
agreements; it is he who is the commander-in-cbiethe armed forces (Article 55.12 of the Constitaix
Furthermore, he grants accreditation to Armeniarbamsadors and receives the credentials of foreign
ambassadors (Article 55.8). Finally, the Presiaérihe Republic is the guarantor of the independgnational
integrity and security of the Republic (Article gara. 2).

- The people

Popular initiatives in matters of referenda areamtisaged in the Armenian Constitution. Thus teepte cannot
intervene of their own accord in the country's iigmepolicy. On the other hand, any amendment td=ieublic's
Constitution can only be made by means of a reflenen(Article 111 of the Constitution), meaning tiia¢

people intervene in international relations, notahl the case of modifications to the Constitutishen an

international treaty contains provisions which im@mpatible with the Constitution. Furthermorec@ding to

Article 114 of the Constitution, national soverdgigoannot be the subject of a referendum.



3. AUSTRIA

3.1 Principles

- Identification

The Constitutional Law of 1955 provides that Awsid to beneutral Article 9 of the Constitution sets out the
principle of comprehensive defengenfassende Landesverteidigind he protection of human rightswust be
observed in domestic law as a constitutional ruig lay virtue of the commitments undertaken purst@rie
ratification of various international instrumentsthis are&d”

- Control mechanisms

The Constitutional Courthas jurisdiction to review the constitutionalityioternational treaties (Article 140a of
the Constitution, inserted in 1988) and also coamgie with international law, customary law and esrion law
(Article 145). Apart from that it has no powersdve rulings in matters of foreign policy. Thesee no

examples of appeals (based on Article 140a andl&di45) which have been declared admissible.

3.2 Implementation

- The legislature

The establishment of principles of foreign polisythe result of a procedure which first invohRarliament.
Moreover, certain treatiemust be approved by Parliamefibor example where they entail the amendment of
existing legislation, they have a political chaeaar they entail financial commitments by the &{@trticle 50 of

the Constitution)). In such cases, however, Padidls intervention comes at a late stage whenréagythas
already been drawn up and signed, and thereforendnaeal effect. It has never refused to approweay
submitted to it. There has been only one caseeniesh negotiations took place after the treaty raéfied, but
before the instruments of ratification were excleghg

There are also special rules concerning the coééné Principal Commissiorof Parliament for certain foreign
policy measures in connection with the Europearotigirticle 23 e) and participation in the operati®f the
United Nations and other international organisati@onstitutional Law of 1965).

Parliament'spower of controlis exercised in the following ways: right to askl@amentary questions, right of
inquiry, motions, vote of no confidence. Parliain@iso exercises indirect control over foreign @oly means
of the vote on the budget of the Ministry of Forefgfairs.

Matters are discussed in the Foreign Affairs CoemjtParliament in plenary and @euncil for Foreign Policy
(Rat fur auswartige AngelegenheixenThis Council was established in 1976 in respotts the need for
Parliament to take part in the preparatory stageegbtiations. The Council consists of MemberBarfiament,

members of the Government and senior officials.weéler, there is some controversy over the way iichvh
Austria's representatives' scope for action is tesiicted.

% See also articles 9.2 (introduced in 1981) and (@8foduced in 1994), as well as the constitutiona
law of 1965, all of which relate to cooperation lwinhternational organisations, in particular withne
European Union, and require the Republic to folldve policies of the international organisations in
guestion.
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- The executive

Power to determine foreign policy belongs esséytialthe executive However, the principle of legality and the
increasing number of lawia various spheres which determine the rules wiriakt be observed (concerning, for
example, the issuing of passports and visas, catiperin judicial matters, etc.), which require #eecutive
power to abide by the legislative provisions incéoin this area. Many other spheres, however,adldhave a
legislative basis (for example the establishmedtkaeaking off of diplomatic relations, diplomagimtection, an
invitation to an international organisation to bfith its seat in Austria, the entire domain of remoic and
cultural policy).

There is a shift in the balance of powers towalss Government. Within the Government the rolehaf t
Minister for Foreign Affairs is becoming less imfaort asthe Head of the Government (in general) as well as
other Ministers have an increasing saih respect to the areas for which they are resipts

- The people

There is provision for the people to be consultedhe form of areferendumwhere a treaty entails the
amendment of a constitutional principle (for exagriple treaty on accession to the European Union).
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4. BELGIUM

4.1 Principles

- Identification

The Belgian Constitution of 1831 contains very faavisions concerning the legal principles applyimdpreign
policy. When the Constitution was drafted, inteigrad! relations did not have the importance thay thave since
acquired. This explains why, although revised agssainternational relations are concerned, pdatilguin 1970
and more especially in 1993, the Belgian Constitutiemains very discrete as regards the principlgish
should guide the international action of the courtttowever two principles of a constitutional natshould be
mentioned in this regard:

a) The principle of independence and of territarigdgrity of the country asserted in two congtitodl decrees of
the National Congress of 18 november 1830 and I24udey 1831. The solemn oath which the King isechtb
take before acceding to the throne recalls thaeeipies. The King must vow to observe the Contstituand the
Laws of the Belgian people, to maintain nationdejpendence and the integrity of the territory ¢t®1 of the
Constitution). Moreover according to certain aushothis principle of national independence has a
supraconstitutional value.

b) The constitutional provisions in force until B9%tated that the King "declares war". Duringdbastitutional
revision of 1993, this text was modified in the ®that "the King announces the state of war". hige has
been explained by the willingness of Belgium tofoam to the UN Charter and condemn wars of aggrassi

Values like democracy, rule of law, the protectdrinuman rights and individual freedom are notrgoteed as
such by constitutional provisions in the field ofdign policy. It should be noted furthermore, tloating to the
period in which it was written, the text of the iah Constitution is extremely sober and not stiyitological;

it does not contain any reference to democracydhé rule of law. These values are indirectly tdished

through the arrangement of technical rules conogritie exercise of power. One can also consideeths
guides, from a political point of view, concernioguntry's foreign policy.

4.2 Implementation

The actors of foreign policy in Belgium can be agmhed from "a vertical perspective" (given thehtdggree of
federalisation of the country) and from "an horizbmperspective” (in order to show how the sepamatind the
collaboration of powers function at each levelaassk international relations are concerned).

4.2.1 Division of powers in the international spher between the State, the Communities and the Reg#n
("vertical approach™)

This matter is very complex and has caused probgemee the beginning of the federalisation of thardry in
1970. The constitutional revision of 1993 has opted faymmetry between the internal and the internationa
competence of the Communities and the Regions.mibans that when the federate entities are conideten
matter in the internal sphere, they will also bempetent in the international domain.

4.2.1.1 Participation in the creation of internatiomal and supranational law

- Conclusion of treaties

In Belgium one should distinguish between exclusreaties, i.e. those where the State or one oe robthe
Regions or Communities have exclusive competenu tlee mixed treaties, i.e. those where the FeGiede
and one or many federate entities are competent.

As far as the exclusive treaties are concernedh, eaiity disposes (following article 167 83 of f@enstitution)
of treaty making power. However the governmentsceored must first inform the federal authoritiesttuir
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intention to enter into negotiations with a viewdmncluding a treaty, as well as any consecutigal lact that
they wish to accomplish (article 167 84 of the Gitutton and article 81 81 of the Law of 8. Auga$B0). If the
federal government expresses any objections, aultatisn takes place within an ad hoc body (therint
ministerial Conference of foreign policy).

In case of disagreement, the King (i.e. the fedgoaernment) can block the negotiating procedureutjh a
royal decree deliberated in the Council of Ministein four cases restrictively enumerated: a) whes th
contracting party is not recognised by Belgiumwiiien Belgium does not have diplomatic relationghwiite
contracting party; c) when, as a result of a decigir an act of the State, relations between Beigind the
contracting party are broken off, suspended oogsly compromised; d) when the envisaged treatgnsrary to
the international or supranational obligations @lgdlum. An appeal against the royal decree suspgrittie
negotiation procedure of an exclusive treaty camade to the Council of State.

Mixed treaties are by far the most common. Neither Constitution nor the law regulate the statusnifed

treaties, but they foresee the obligation for ratbiested parties (the State, Regions, Communites)nclude a
cooperation agreement on the subject (article 86af $he Constitution, article 92 (2) 84 of the Laf8. August
1980). This agreement has been concluded on thea&h 1994: it foresees extremely complicate proced
modalities concerning mixed treaties. In practtbe, constituent parties of the Belgian State coregbiand the
federal authorities, negotiate on an equal footklbinterested parties must consent to the treaxgept in the
eventual application of a federal reserve claugge@ment has to be given by all interested assesnl#lis soon
as all interested assemblies have given their agnee the Minister of Foreign Affairs shall estahlithe
instrument of ratification or adherence and shaiinsit it to the King for signature (article 12 bitCooperation
Agreement of 8 March 1994).

- Belgium's representation in international organigtions

A large number of international organisations pixgesame problem as the mixed treaties, in theegbas their
activities overlap areas which in Belgium come urttle responsibility of both the Federation andfdderate
States. This problematic is not evoked in the Gtisin, but in a special law (article 92 (2) 83 (2 the Law of
8 August 1980), which calls for a conclusion of ameseveral cooperation agreements. A framewor&esgent
was concluded on the 30 June 1994 between theafeBiate, the Communities and the Regions conggthim
representation of the Belgian Kingdom in internadicorganisations pursuing activities which faltlanthe joint
responsibility of different entities in Belgium.

The Communities and Regions can be representedhe@npérmanent Representation of Belgium to the
international organisation concerned, if they wsh (article 4 of the framework-Agreement). A gehera
consultation is organised by the federal MinisthyForeign Affairs in order to determine the Belgiposition
(article 5 of the framework Agreement). A complergedure aiming to seek a consensus is set up.e/itere

is a lack of time or of an agreement, it is foresd®at the President of the Belgian delegation adibpt "ad
referendum” the position which best expresses tidiqinterest. If this procedure is not possibéeduse of the
rules in force in the international organisatiomagrned, or if disagreement persists after corigntathe
President of the Belgian delegation can exceptipabitain (article 9 82 and 3 of the framework dgment).

- Belgium's participation to the Council of Ministers of the European Union

36 The reader is reminded that since 1970 the Council of Ministers has equal linguistic representation, with the
possible exception of the Prime Minister.



-33-

Article 146 of the treaty has been modified in oreallow the Council to be composed of a repredie of
each member State at ministerial level, empoweredrinmit the government of that member State.

A specific cooperation agreement of 8 March 199 Is@en concluded in this field. It distinguishesseen
those matters which are the exclusive respongibdit the federal State, those which are the exsusi
responsibility of the Communities or Regions armkéhfor which they have a joint responsibilitythe first case
the Belgian State is represented by a Ministerhef Federation. In the second case, it is repratdintea
Community or Regional Minister, with a system ofatmn being set up. Finally there is joint respbitiy,
Belgium is represented by a Federal, Community @giéhal Minister, depending on the case, assisyeanb
"assessor" Minister representing the other levgbafer. A rotation system is once again set up &etmihe
different Communities and Regions.

A permanent coordination is organised within theréEtorate of Administration of European Affairsf e
Ministry of Foreign Affairs. As soon as the Belgiposition is defined, it is communicated to therRament
Representation to the European Communities (arfictd# the Agreement). If there is no time or inead
persisting disagreement, the Head of the Belgiarm&gent Representation can exceptionally adopt "ad
referendum” the position which is most likely tgpeess the general interest (article 6 82 of thee@ignent).

4.2.1.2 The implementation of international and sugnational law

The rules of international and community law do moigeneral have an impact on the internal divisién
responsibility. When these norms, for instancerectlive, demand that legislative measures be takese must
be taken by the Federal state, the CommunitieshenRegions as appropriate according to the interieria for
division of responsibility.

However, in case of breach of international or aoptional obligations, only the Belgian State can b
condemned. Up to 1993, in case of condemnatiorBéhgian State did not dispose of any means inrtieenal
legal order to enforce the international decisiBince 1993, article 169 of the Constitution alloiwsthe
Federation to temporarily substitute for the Comitiesror Regions at fault, in order to guarantespeet for the
international or supranational obligations of tlwairtry. This right of temporary substitution is b to very
strict conditions. In particular it implies a firsbondemnations of Belgium by an international qeraoational
jurisdiction. The Federal State can only substitiste Communities and Regions in order to implemikat
decision. The exercise of the right of substitutam cause problems of responsibility, which aigesi, as the
case may be, to the Control of the Court of arfigina(laws) or the Council of State (executive acts

Furthermore, the Communities and Regions do na hawsuch access to international jurisdictiomdyiding the
Court of justice of the European Communities. Haosvethey can oblige the State to bring a case before
international jurisdiction concerning matters fanigh they are responsible. In case of joint resibditg, the
problem has to be resolved through a cooperatiorékgent (article 81 §7 of the special Law of 8 Agidi980).

4.2.2 Division of powers in the international fieldbetween the executive, the legislative and the atal

("horizontal approach™)

This matter will only be dealt as regards the FaldState. What is said on this subject goes comgprihe

Communities and Regions in the implementation efrtimternational relations. Two important obseiomg are
to be made straightaway:

a) In the framework of Belgian Federalism, the arggtion and attributions of the jurisdictions aselusively

matter of federal responsibility. Therefore, thikofeing presentation concerning the responsibditié the Courts
in the field of international and community law &pp equally to the exercise by the CommunitiesRRedions of
their responsibilities.

b) Belgian constitutional law has always been preted as establishing a system of purely reprasent
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democracy, thus excluding any recourse to referen@aen a consultation of the electorate’s opi(@xcept, in
this last case, at the local level). This prohiitialso applies to treaties and more generalihéoexternal
relations of the State. This failure to consult geople is currently being criticised in certainli@oix. This
explains, for instance, the passivity and everffim@ince of Belgian population towards large-scaferms, such
as the Maastricht Treaty, despite the fact thatBlgian population is traditionally in favour dfet European
Union.

These general observations having been madeinipisrtant to situate the role of the executive, ldgslative
and the Courts in the field of foreign policy.

4.2.2.1 The executive

According to article 167 81 of the Constitutiohée'tKing is in charge of international relationsthout causing
prejudice to the responsibility of the Communitesl Regions to regulate international cooperaiimfyding the
conclusion of treaties in areas which come undar tsponsibility by virtue of the Constitutioniaraccordance
with it". The implications of this text are twofol®Dn the one hand it confers upon the federal aitit®
responsibility, in principle, for the conduct ofrémgyn policy, the responsibility of Communities aRdgions in
this regard appearing clearly as an exception.n@rother hand, it confers responsibility upon thegikwithin
the framework of the federal State.

By King is meant the Federal Government and eslheti@ Minister of Foreign Affairs, who assumes ttirect
conduct of the country's foreign policy. Howeverta® important questions, and particularly thosaaerning
European Union are directly decided by the Primeider. Any act of the King in this field as in aother, can
only take effect if it is accompanied by the cowsitgature of a Minister.

The King, as a person, can therefore have only mlnitfluence, through his opinions and advice inittihe

framework of the "singular colloquium” with his M&ters. Historically, the Belgian King have alwayad an
intense interest in the country's foreign affaamsd have played an active role in this field. 1§ lewven been
claimed that until the Second Word War the Kingldpas far as military operations are concernetwébout

ministerial countersignature. These doctrines atebdate, as one can note a slow, but constasioer of royal

prerogatives in the field of foreign policy a siher fields.

4.2.2.2 The legislature
The legislative power plays essentially a roleaitool. This control is expressed by all the clemsmechanisms
of parliamentary control and by agreement to thaties. It has been reinforced in the field of camity law.

- General mechanisms of parliamentary control

The Assemblies can use all classical instrumentsadfamentary control in the field of Governmeateign

policy: questions, interpellation, resolutions, @ing commissions. It has to be noted, however, #irate the
reform of 1993, the right to ask questions andalbioto question the political responsibility diet Government
and it's Ministers fall exclusively under the resgibility of the House of Representatives. Howetag, senate
has retained it's right to enquire and can useriterning the conduct of the country's internatioglations. For
instance, a parliamentary commission is curremtlyprogress in the Senate concerning certain aspédtse

policy exercised by Belgium in Rwanda.

- The approval of treaties

Common law
Since the reform of 1993, all treaties, includingprinciple agreements in simplified form have éosoibmitted to
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the assemblies for approValBefore this date, only certain treaties (in faeite numerous) were submitted for
approval. Although the Senate has lost a lot sfpitwers since 1993, it remains on an equal foatittly the
House of representatives as far as the approviaaties is concerned. The Constitution even fesdeat the
bills of law approving treaties have first to besented to the Senate, before being transmittédtktélouse of
representatives (article 75 (3) of the Constityti@dne can see here the start of a certain spstial of the
senate in international affairs.

In Belgian law, the approval has to be seen, inciple, as a simple formal law which enables atyréo take
effect in domestic law. In theory this is not a dition for the ratification of a treaty and candgiace after this.
In practice however, the ratification takes plafterahe approval of a treaty, in order to avoitteaty binding
Belgium internationally, being refused applicationrdomestic law. This solution is imposed by theperation
Agreement of 8 March 1994 concerning mixed treafié® King can only ratify a mixed treaty aftel thie
required approvals have been given (c.f. suprath®wontrary the denouncement of a treaty doesenatre any
legislative intervention. Although the problem istndirectly evoked by the Constitution, it has ahwa
unanimously been admitted that the publicationredittes constitutes a necessary condition of tigigatory
force.

Treaties and specific acts
Certain treaties or acts are submitted to speatifes:

a) Concerning treaties relative to the territdiralts of the State, the King has to receive thenmauthorization of
the Houses of Parliament (article 167 81 (3) ofGbastitution).

b) Article 34 of the Constitution, introduced in7I® foresees that "the exercise of determined wen be
attributed by a treaty or a law to institutionspoiblic international law". This provision aims tespond to the
criticisms previously expressed concerning the titotisnality of the transfers of responsibilitidgat took place
within the framework of the European Union. Thig tatification of the Maastricht Treaty in Belgiunade it

necessary to revise the Constitution on only onetpihat concerning the right of nationals of otB&) member
States residing in Belgium to vote in local eletsiolt should be noted that the Belgian Governmaiited the

Maastricht treaty without revising the Constitutiaithough it was necessary to do so in this regard

c) A new provision was introduced in 1993 and aimeeinforce democratic control of the Communitaties.

Article 168 of the Constitution provides that, fraxow on, "as soon as negotiations are instigateatder to

revise the treaties creating the European Comregratid the treaties and acts which have modifiedropleted
them, the chambers will be informed. They will lmeage of the treaty before it is signed". It is asfion of

anticipating the assemblies' control in this regamdd giving them a certain right to examine thgatiations

themselves. The Community treaties being, in Beltpav, a mixed treaty, parallel information is emesliat the
level of the Council of the federate entities (#etil6 82 (2) of the special Law of 8 August 1980)

d) In order to offset the "democratic deficit" imetadoption of secondary community law, it is femsthat the
proposals of regulations and directives are tratsonio the Houses of parliament and to the diffe@ouncils,

as soon as they have been transmitted to the Cairibe European Communities. The Houses of Radid

and the Councils can give their opinion on thesp@sals to the King and to the Governments of dderkate
entities respectively (article 92 of the Law of Bguist 1980).

- The courts
The Courts can be brought to exercise their cotvel diverse acts belonging to the country's orgiolicy.
Therefore the Council of State could be asked mrobwhether the King has acted within the framewaf the

37 The same goes for the assemblies of the federate entities as far as mixed treaties or exclusive treaties concluded by
the executives of these entities are concerned.
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conditions prescribed by law in suspending theotiatipns envisaged by the Government of a Commuonit
Region, with a view to concluding a treaty conaegnexclusively federate matters (c.f. supra). Hese, the
Court of arbitration (Constitutional Court) or ti@ouncil of State could be asked to control if tliica of

substitution of the federal power in the form daa or a royal order, corresponds to the conditiomsseen by
the Constitution and the law.

Authors assert however, that certain acts of forgiglicy fall within the category of Governmentsetnd are
thus not subject to any jurisdictional control. Skiew appears to be largely theoretical and doesaem to be
the case in practice.

In Belgian law, directly applicable conventionalvlégs superior to the (Belgian) laws even if theg posterior.
Two criterions are used to qualify directly apptitea conditions: an objective criterion (precise aminplete
nature of the provision) and a subjective criterfthe willingness of the parties). Case-law tera$atour the
first criterion and has a large conception of ttavisions called directly applicable.

The primacy of directly applicable conventional laver posterior laws (and a fortiori the primacycommunity
law, primary or secondary, directly applicable) sloet result from the Constitution itself, but frendecision of
the Court of Appeal of 27 May 1971 ( S.A Fromagdraco-suisse Le Ski). If this decision is unanislyg
accepted concerning the primacy of directly applieanternational law over domestic law (and aidoirbver the
sources of internal law inferior to the law), tla@r® is not true concerning the relation betweesrnational law
and the Constitution it self.

Two different theses are currently under discusstartain authors contend that directly applicaioleventional
international law has a primacy over the Constituit self following to the Courts decision of Riay 1971,
which considers that the primacy of internatioraal lis founded upon it's very nature, and that ghisacy
concerns any internal rule, without distinctioneT@ourt of Arbitration, within the limits of it'ssponsibilities
(control of division of responsibilities betweere tBtate and it's entities, control of the princqflequality and of
the constitutional principles concerning educatisapjects to control the laws (or decrees) appopireaties and
through these laws or decrees, the treaties thdwasseThe Court of Arbitration considers itself réfere
competent to declare that a treaty in force inditiestic legal order should not be applied by thets, because,
for instance, it violates the principle of equalifihis problematic is at the heart of internal doet controversy
which is far from been resolved.
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5. BULGARIA

5.1 Principles

- Identification

According to Article 24.1 of the Constitution, "tfereign policy of the Republic of Bulgaria sha#t bstablished

in accordance with the principles and norms ofimééional law'. Article 24.2 provides thatlie fundamental
objectives of the foreign policy of the RepubliBofgaria shall be national sovereignty and the independehce
the country, the welfare, rights and fundamentaledoms of Bulgarian citizens and assistance in the
establishment of an equitable order". Values aghlemocracy and human rights are also referréa ttee
preamble to the Constitution as supreme principlesh bind the public powers in the determinatidriheir
conduct.

Bulgaria's intention to become part of the Europeamon means that it must endeavour to comply wigh
international undertakings. It is for this reasioait mechanisms have been established to ensum@iaooe with
the European Association Agreement.

- Control mechanisms

Observance of the legal principles which must b&eoked in the definition of foreign policy is casied to be
guaranteed owing to thgolitical control of Parliament Furthermore, th€onstitutional Courthas power to
review all acts of the Government and Ministersluding those connected with foreign policy. Theage been
three cases where the Court has ruled on foreiioypoatters but these decisions do not constiéubedy of
case-law.

5.2 Implementation

Decision-making power is divided between Parliamehich defines the general directives of foreigiiqy, the
Government, which directs and implements foreigicpoand the President, who represents the coafiryad.

- The legislature

The National Assembly discusses a@axpresses its confidence in the Government's pnagr It continuously
supervises the implementation of the Governmentisyp Only the National Assembly discusspgestions of
major importancesuch as war and peace. The same applies tostateving. The National Assembigtifies
and denounces certain treatiggmmely those of a political or military naturegse entailing financial obligations
for the State, etc.

TheForeign Affairs Commissioplays an important part in determining the coustigreign policy. Members of
the National Assembly may debate important questioh foreign policy and request reports from the
Government, which will be discussed within the kgmeAffairs Commission.

- The executive

All fundamentaiinitiativesin foreign policy are in practice a matter for thevernment. The heads of diplomatic
representations and the permanent representafithe &®epublic of Bulgaria at international orgaiisns are
accredited and recalled by the Presidefthe Republic on a proposal from the CouncNiafisters.

- The people
There is provision for consultation of the peopledferendumbut this does not actually happen in practice.
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6. CANADA
6.1 Principles
- Identification

In the conduct of its foreign policy, Canada coessdtself bound by the international treaties agtbements it
has ratified. It also conduct its foreign policydrmanner consistent with general principles a@rimdtional law,
including customary principles. It respects theiglens of international courts and tribunals to sdaqurisdiction
Canada has subjected itself, and settles intenaiitisputes in accordance with the Charter ofthiged Nations
and decisions and resolutions of the United Natassgvell as the Security Council. The Governmetdli® its
political loyalty to values such as democracy anchén rights and acknowledges the influence whiaha@a's
membership in such international organisationsha&s WN, NATO and the OSCE has in practice on the
formulation of its foreign policy.

- Control mechanisms
Legislative measures adopted domestically in cdioreevith foreign policy must comply with the Caieal
Charter of Human Rights and Freedoms, and adnatiisgrmeasures adopted domestically in connectitim w

foreign policy must comply with statutory, civilde or common law including the principles of thie rof law, as
well as with the Charter.

6.2 Implementation

Treaties are negotiated and concluded by the fedev@rnment. If the subject matter of the treat§sfunder
provincial jurisdiction in Canadian constitutionaw, then the provinces will be consulted during finocess of
negotiating and concluding the treaty. Represemtfrom the provinces may, in such a case, acauyribe

Canadian delegation to negotiating sessions. Iitiaddnon-governmental organisations are oftensatiad on

the treaty as it is being negotiated, and may atsompany the Canadian delegation to negotiatisgj@es. The
acts of signature and ratification are authorizedhie executive branch of the federal governmergafies are
implemented in a number of manners, and legislatitirbe enacted if Canada’s obligations cannotietise be
implemented. If provincial implementing legislatianll be required to fulfill the obligations of theeaty, either
the consent of the provinces to enact such lemgis&bbtained prior to Canada’s signature of teglument, or
Canada will seek the insertion of a federal stitese in the treaty. Often treaty obligations carnnplemented
by administrative actions or under the authority poéviously existing legislation. In such cases, mew

legislation is required.



7. CROATIA

7.1 Principles

- Identification

Foreign policy must comply with the Constitutiondaegislation: there is no further requirement.ediies and
decisions of the international organisations ofoliCroatia is a member are part of the domestal legler and
their force is higher than that of legislation (&l& 134 of the Constitution). They must therefbeeobserved
when the directions to be taken by foreign polioy determined. Accordinglyaluessuch as democracy, the
rule of law, human rights and fundamental freedamsp far as they are guaranteed by treatiesist be taken
into account.

- Control mechanisms

The principles of foreign policy established byatres are implemented by legislative provisionom@liance
with these principles is ensured by the normal retsiemployed to ensure compliance with laws aedtigs.
There is no relevant case-law.However the judmiatrol of foreign policy questions is excludedthei by the
Constitution neither by the law. There are no pieoés of such cases. Thus it is possible that icheils on
national ethnic or religious minorities disputetagr acts of foreign policy which they believe jeogise their
interests. It appears even that a complaint taCibiestitutional Court would be possible if an actadrforeign
policy was in contradiction with the ConstitutidBiven the absence of previous jurisprudence indtes, it is
difficult to foresee the scope of judicial contimlcase of dispute.

On the other hand the political control exercisgdhe Parliament over the Government ensures gpece of
principles defining the foreign policy of the copgntThe minister of foreign affairs regularly pragethe policy
implemented in different domains to the memberthefParliament This presentation is followed bystjoes,
comments or criticism by the deputies.

7.2 Implementation

- The legislature

According to Article 2 of the Law on Foreign Polickarliament mayadopt directives on foreign policy.
Furthermore, Parliament is responsible for ratifyitreatieswhich require legislation (or the amendment of
existing legislation), military or political inteational agreements and those entailing a finagoiemitment on
the part of the Republic. The same applies incdse of agreements establishing international @gons or
alliances. The same procedure must be observer wWiese treaties are denounced or the reservatipnsssed

in regard thereto are withdrawn.

- The executive

The Presidentrepresents the Republic in its external dealir@s.a proposal from the Government, he decides to
send diplomatic missions, la@points and recallthe diplomatic representatives of the Republiciaikes part in
the conclusion of the treaties whibl concludesn behalf of the Republic. The Head of Statefhadamental
power of decision as regards tieeognition of Stateand theestablishment of diplomatic relatians

The Governmeninay conclude treaties relating to economic and socdivities and also those connected with
the protection of the environment (Article 2.2 detLaw on the conclusion and application of intéomal
treaties). The Minister for Foreign Affairs implenis foreign policy decisions which have alreadgndaken.

- The people
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Decisions concerning the participation of the Rdipub an association must be adopted by referenhmicle
135.4 of the Constitution), as must thosencerning the withdrawal of Croatia from an intetional
organisation(Article 135.5). Furthermore, pursuant to Arti¢20 of the Rules of Procedure of the Assembly of
Representatives of the Peopay citizen may take the initiative to begin a aure which might lead to the
adoption of a lawincluding in matters of foreign policy (populaitiative).
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8. CZECH REPUBLIC

8.1 Principles

- Identification

Depending on whether or not the person empoweregriolude treaties occupies a place at the suniritiieo
hierarchy of powers, the legal principles applieatdl that person are different. Thus a territcaiathority, a
member of the administration or a member of théodiptic corps must, when concluding an agreemésgrve
both the statutory provisions and the regulatigieable. In the case of the Government and tesiéent of
the Republic, it is clear that they will not be gab to the constraints of any regulations or des@pplicable, but
that they will be required to observe the law aonstitutional principles. Lastly, as regards #ngidlature, only
the constitutional provisions and any possible garginciples of law limit its power to determitiee directions
taken by foreign policy. It is also necessary ention that the constituent power (the peoplefjtbglmeans of a
referendum or a strong majority in Parliament) rmmend the Constitution. Consequentiere one speaks of
legal principles applicable to foreign policy, tleeslearly vary according to the position which thersons
responsible for foreign policy occupy in the hietsy of norms

- Control mechanisms

Pursuant to Article 4 of the Constitution, righteldundamental freedoms are guaranteed by theignglicThe
Constitutional Courtmay be called upon to intervene where human rigtgsviolated. This mechanism is also
effective where thisiolation has occurred in the context of foreignigo There is no relevant case-law,
however.

8.2 Implementation

- The legislature

Determining the directions to be taken by foreiguliqy is a matter for Parliament (Article 39.3 of the
Constitution). Furthermore, Parliament exercisalgtigal control over the Government, and this also applies to
foreign policy (Article 68.1 of the Constitution).Members of Parliament have the right to questiom t
Government or its members (Article 53.1 of the Giautson).

Parliamentary committeeare established, including in the sphere of for@iglicy. They make draft resolutions,
which are generally taken up by Parliament. Budgbites may also influence the formation of forgiglicy.

- The executive

The Presidentrepresents the country abroad. signs and ratifies international conventionghe President
appoints and recallshe heads of diplomatic missions. He also appant dismisses the Minister of Foreign
Affairs, on a proposal from of the Prime Minister.

The Governmentis at the head of the executive power. It mggyresent the country abroadt may bind the
country bydeclarationsor measures adopted in the sphere of externéibredabut there are no provisions which
grant the Government actual powers in this areareMpecifically, the Minister of Foreign Affails iesponsible
for representing the Republic abroad. Other orgaitisin the Administration may also be empowered to
conclude treaties. Thrmembers of the diplomatic corpegport to the Government.
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- Decentralised authorities

Territorial authorities are empowered to coopevatk other authorities abroad and to participatassociations
of local bodies (Act of Parliament no. 367/1990 diedritorial Authorities Code) Agreements concluded in this

way cannot exceed the territorial authorities' ataty powers



9. DENMARK

9.1 Principles

- Identification

The Constitutionmakesno referenceo principles which must be observed in the didiniof foreign policy and
does not determine its aims. However, certaimargiiaws may define th@imsof the conduct of foreign policy
in their particular sphere.

Principles such as democracy, the rule of law &edprotection of human rights and individual freedoare
extremely important in the conduct of Danish foreplicy, but there is no indication that they havey other
than political or moral value. Danish diplomati@laconsular missions report on compliance witheghgdues in
the various countries. Reports of the United Negtior NGOs are also taken into consideration.

9.2 Implementation

- The legislature

The Foreign Policy Committeewhose members are appointed from among MembePadiiment, must be
consultedbefore decisions of major importance are adopgadicle 19.3 of the Constitution). Moreover, a
special parliamentary commission was set up follgwidenmark's accession to the EEECThe Government is
required tanform this committee of decisions of the Council of Miers which will be directly applicable in the
Danish legal order or the application of which wébuire the agreement of Parliament. In accoelavith a
practice established since 1973, all major issaktimg to Denmark’s policy in European affairs discussed
within the Committee, which then provides the Misisfor Foreign Affairs with a "negotiating mandateln
1972 aForeign Affairs Committee specialising in developtrassistancevas set up. The increase in the number
of parliamentary committees which must be consubieidre foreign policy is determined and implemdrtias
enabled the legislature to increase its influenaiarea traditionally that of the executive.

Under Article 19 of the Constitutiomertain acts require Parliament's consent if theg & have legal value
These include acts which increase or reduce thtotgr those which require Parliament's consefareethey can
be implemented and other acts of major importarialiament's consent is also required for theitextion of
any treaty which came into force with its consehastly, military force cannot be used against itpreStates
without the consent of Parliament, except for reasi defence against armed attack (Article 19).

- The executive

The Constitution (Article 19) provides thah& King shall act on behalf of the Realminternational affairs".
However, it is theMinisters who are responsible for the conduct of/&omeni(Article 13 of the Constitution).
It is thus the Government that acts on behalf @Realm.

The Government draws up the essential principleh@fconduct of foreign policy The Minister for Foreign
Affairs plays an important role in this processn gdractice, Government decisions are often infladnby
parliamentary resolutions adopted by majority rashprising the Government (since the country tradélly has
minority Governments). These resolutions haveipalirather than legal value.

- The people
Article 20 of the Constitution provides forraferendumin certain circumstances whesevereignty is to be

% European Economic Community.
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delegatedo international authorities. Parliament may asbmitother questionso a referendum, including in
the sphere of foreign policy. Certain laws carm®tsubmitted to referendum, however. Danish lakesiao
provision forpopular initiative
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10. ESTONIA

10.1 Principles

- Identification

The preamble to the Constitution contains requirdgsen State behaviour. In particulie following principles
are mentionedprotection of internal and external peacecurity and social progress and pheservation of the
nation and its culturé¢hroughout the ages.

Article 1 proclaims thendependencef Estonia and thmalienability of its sovereignty Other provisions of the
Constitution refer to principles which much be olied in the determination of foreign policy. Thadicle 122
provides that Estonia’s territorial frontiers agdimed by the Tartu Peace Treaty of 2 February 1880 other
international treaties. The same applies to #sas&l air borders. Article 123 prohibits the casidn of treaties
which are contrary to the Constitution.

The Law on Foreign Relations (1993) regulates @preielations and the jurisdiction of the government
institutions established for that purpose. Thé tzat, according to Article 1 of this law providisit the foreign
relations of the Republic are to be regulated wisaregarded as a guaranteed of democracy, theatlew and
the protection of human rights the conduct of foreign affairs. Furthermotesiprovided that foreign policy
issues not addressed in the Constitution, the Lawareign Relations or international law are torégulated
according to thesual international practice@rticle 1).

- Control mechanisms

Article 139 of the Constitution establishes a amntnechanism in respect of these principles. L&gal
Chancellot' is responsible for monitoring whether the ledisia adopted by Parliament and Government
measures are compatible with the law and the Qotisti.

The Supreme Courdlso ensures compliance with legal and constitatioules. Article 152 provides that any law
or other legal measure found to be contrary toptiogisions or spirit of the Constitution is to bectared void.
Article 15 of the Constitution provides that anyowbose case is heard by a court may require tleat th
constitutionality of the relevant law or measureeRamined. The courts declare unconstitutionalanyor other
procedural measure which violates the rights amglioms established in the Constitution.

10.2 Implementation

- The legislature

Article 1 of the Law on Foreign Relations provideat theforeign relations of the Republic are to be regetht
by law; as is the action of Parliament, in accordanch thieé Constitution. Parliament maglopt directives on
foreign policy decided tdhold a referendunratify and denounce treaties (Article 121 of @anstitution) and,
on a proposal of the Presidedclare war a state omobilisationor demobilisation. According to Article 5 of
the Law on Foreign Relations, Parliament is to &degisions on the maintenance of foreign relatioitls other
countries. It deals with declarations and appeitsn the sphere of foreign policy, it communicatgith other
Parliaments and other inter-parliamentary insongj determines the role of the army in internaiicffairs,
establishes the hierarchy of diplomatic positiond #¢he procedure for filling diplomatic posts andcdsses
foreign policy and its implementation at least evicyear.

Article 121 of the Constitutioprovides thaParliament is to ratify and denounce treatighich alter the State
frontiers, those whose implementation requirestiectment or amendment of legislation, those wiydesbonia
accedes to international organisations, those WheEstonia undertakes military or financial obligas and
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those which require ratification.
A special commissioan foreign affairs has been established pursoafitticle 71 of the Constitution.

- The executive

The Presidentof the Republic represents Estonia abr@ggoints and recallshe diplomatic representatives of
the Republicsigns letters ratifying or denouncing treatiaed is head of the armed forces. &teepts the
credentialsof foreign diplomatic representatives (see Articieof the Constitution and Article 6 of the Law on
International Relations).

The Governments responsible for coordinating foreign relatiamsl forimplementingoreign policy. It submits
the various agreements to Parliament to securertitfication or denunciation. fecognises the legal existence
of Governmenter nations. liconcludes treatiesn behalf of the Republiiegotiatesestablishesanddecrees
diplomatic relationsand regulates other foreign policy issues whiehrart within the competence of Parliament
or the President.

- The people

Article 105 of the Constitution provides that Pamient may submit a draft law or other nationalassio a
referendum The results of such a referendum are bindinglbstate organs. However, Article 106 of the
Constitution provides that questions connected thighbudget, taxation, the financial obligationghe State or
theratification or denunciation of international treas cannot be submitted to a referendum
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11. FINLAND

11.1 Principles

- Identification

The Constitutioff containsno principles on foreign policy Section 1 of the Constitution Act provides ttiet
Constitution is to protect thieeedoms and rights of individuadsd human dignity. These principles seem to be
generally applicable to all activities of the puabpowers, including those relating to foreign pplic The
promotion of justice in society is also laid doveean aim of the country's policy.

Treatiesdo not directly form part of the domestic legaden, but require implementing measures in orddreto
applicable.

The Constitution contains no provisions requirihg aipproval of treaties which limit sovereigntgaection 1 of
the Constitution expressly declares though, thalaRd is a sovereign Republic. It is a clear arndbdished
interpretation of this constitutional rule, thagdties which limit national sovereignty in a mossential matter
violate the ConstitutioriTreaties limiting the sovereignty in this mannersirtherefore not only be submitted to
the approval of the Parliament, but also be incogted by the Parliament as exceptions to the Curisin, that

is with a majority of two thirds of votes cast.

- Control mechanisms

In principle, all administrative decisions with ttrexception of those of the President are subjegtudaial
review This is only possible upon application. Onditger hand, subordinate legislation aletisions adopting
principles of foreign policy are not as such susibdp of appeal However, section 92 of the Constitution
provides that where a decree is contrary to thest@otion or another Act of Parliament the courtsstmot apply
it. Where the principles of foreign policy are b in an individual case their legality may beasnned when
the case is examinedWhere the Administration exercises its discretignpower in good faith its decisions
cannot be called in question by the courts

However,Parliament may declare that no appeal lies agagestain administrative decisionsThis provision is
not entirely compatible with the 1995 constitutibrorm on fundamental rights, which recognises #veryone
is entitled to have a decision relating to his tsggnd duties reviewed by a court. On the othedhaven where
no ordinary appeal liegn extraordinary appeal against administrative deans including those of the President
of the Republic, may be presented to the Suprermiistrative Court on the basis of procedural erother
grave errors of law or substantial new evidence.

There are also other indirect means of controlivegconduct of foreign policy. The Chancellor oéticé® may
object if a member of the Government acts unlawfl report may be presented to the President.relisealso
an ombudsman responsible for ensuring that hunggutsriare observed by the public powers in the acinofu

% The Constitution consists of two fundamental laie Constitution Act (1919) and the Parliament Act
(1928); there are also two other fundamental lathig, Ministerial Responsibility Act and the Act te t
High Court of Impeachment.

9 The Chancellor of Justice is not a minister, byteamanent official appointed by the Presidenthef t
Republic. The main function of the Chancellor dftibe is to secure legality in public administratidHe
shall be present at all sessions of the Coundillioisters.
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their policies. Impeachment proceedings may atsodmmmenced. The President of the Republic himsajfbe
subject to such proceedings, in case of high treaso

The role played by thBupreme Administrative Cowasguardian of the Constitutiois relatively modest. There
is, primarily, a preventive control of the legalifvarious measures before they are submitteciitafhent. The
courts are not entitled to declare an Act of Pamdiat unconstitutional when it has been duly sigaad
promulgated. They are only able to apply a priecgzcording to which laws are to be interpretethanway
which renders them most consistent with the Cauigtit. Only decrees or regulations are subjecoturol of
their legality and constitutionality. There is significant body of case-law on the matter.

11.2 Implementation

The President of the Republic, the Government aaudiafment are responsible for drawing up the ei&dent
principles of the conduct of foreign policy.

- The legislature

The legislature mustpprove treatiegfter they have been concluded if they contaiwipians which fall within
the legislative domain or where the Constitutionrequires. Parliament's approval is necessary evher
reservation is to be withdrawn or where an Act afliBment is necessary to ensure compliance wigh th
commitments undertaken at international level. i§d@as concerning war or peace are adopted by rbsident
with the consent of Parliament. Similarly, pearsaties must be approved by Parliantérarliamentary
approval is not required, however, for the impletagon of unilateral action. FurthermorBarliament's
approval has not always been deemed necessangthgxXegislation corresponds to the treaty in gjizn By
legislative authorisation, Parliament nmdglegatecertain of its legislative powers to the Presidanbther State
organs.

Following the adoption of the Act of Accession twtEEA? a new section 33 (a) was inserted into the
Constitution. According to this provision, Parliament is to paipiate in the preparatory work related to matters
which fall to be decided by international organisas Similarly, Finland's accession to the Blequired the
amendment of the preparatory and decision-makiogeglures, in order to satisfy the need to protectatracy
and effectiveness. Thus it was provided that pezial Foreign Affairs Committee could require Goweent
reports on specific issues of foreign policy. Thev&nment shall inform the Foreign Affairs Comnettaf the
Parliament on matters concerning the common foraighsecurity policy of the European Union, anceesly
upon decisions taken by the European Council.

The duty of the Government to inform parliamenthoglies extends however beyond matters handledey th
European Council. The duty covers i.a. all propo&al measures to be decided by the Council ofstars of the
European Union, or pursuant to powers delegatetidoZouncil, by the Commission or any other orgasp far
as the decision would concern matters which waadsle for the Union competence, fall within the cetapce
of the Finnish Parliament. Any such proposal wiiiel come to the Government's notice shall be concated
for consideration by the Grand committee of thdig&aent or, in case of matters concerning the Usiocommon

*I paragraph 1 of section 33 of the Constitution has been interpreted as always extending to the
conclusion of an interim peace treaty or a tredtalbance.

2 European Economic Area.

3 European Union.
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foreign and security policy, by the Foreign AffaC®mmittee. The committee concerned shall furthesnte
informed about the stage of consideration of th#enan the Union and of the Government's own pmsiin this
matter. The committee may also deliver an opinioiiné Government.

According to paragraph 2 of section 48 of the Bamint Act, reports must be given to the Foreigraifdf
Committee of Parliament where this is reques@destionamay be put to the Ministers and there is alsgla
of interpellation

Once it has been informe@arliament may then express its views on foreidicypo These views are prepared by
the Foreign Affairs Committee On the basis of the Government reports conogrifie outcome of the
resolutions adopted by Parliament in foreign poiiwtters, the Committee may propose that Parliastenild
withdraw its confidence from the Government.

Politically, the Government is responsible to Ranent. Immediately after being appointed, the Government
presents its programme to Parliament. Parliameastusses the programme and decides whether oorgive

the Government a vote of confidenc&he possibility ofwithdrawing its confidence from the Government
therefore an indirect means whereby Parliamentcoairol the Government's foreign policy.

Furthermore, on the basis of iedgetary power®arliament may avoid foreign policy projects o resident
which require new funding. Parliament may thusisefto give its consent to expenditure which it has
approved. Moreover, where a foreign policy acthef President requires legislation the Presiderst momply
with what Parliament has decided or abandon théemmntation of that act.

- The executive

Section 33 of the Constitution Act provides thainfand's relations with foreign powers shall beedited by the
Presiderit. Decisions concerning war or peace are adoptatlebPresident with the consent of Parliamente Th
President is also commander of the armed forces.

The Government decides upon the preparation abnatievel of the decisions which have to be takén
European Union level. The Government also deciges the other measures to be taken in Finlandatioe to
these European Union decisions insofar as thesetdoequire parliamentary approval or a presidedgearee.
Lastly, the increase in the number of treatiesh@abthe consequence that a significant number @$idas are
henceforth within the competence of the MinisterHoreign Affairs.

- The people
The people may express its viewsrjerendum(section 22 a of 1987). However, there is no igiom for a
popular initiative

- Decentralised authorities

The province of Aland has a fairly large legislatimutonom$. In addition to the provincial legislature, the
province of Aland has an executive organ of its divan international treaty includes provision$obging to the
legislative competence of the province of Aland; #ntering into force of such provisions in thevproe
presupposes that the provincial legislature adepislation enforcing the treaty in the provincéislentails, in
practice, that such a treaty can only be ratifiel such enforcing provincial legislation has badopted.

4

* The legal foundation of this autonomy is the Gttgin of Finland of 1919 and the "Self Government
Act" of Aland.
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The national Government shall inform the GovernBapard of the Province of Aland of any matters under
preparation in the organs of the European Uniaage such matters are within the competence girtévence or
are otherwise of special importance to the proviridee Governing Board is entitled to participatetfie
preparation of such matters within the National &oment. In regard to matters within the competeridhe
province, the Governing Board formulates the pas#iof Finland concerning the application of thenocwmn
policy of the Union in the province. A person noaigd by the Governing Board shall be proposed e®obthe
representatives of Finland in the Committee of Bagjin the European Community.
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12. FRANCE

12.1 Principles

- Identification

The French Constitution refers in its preamblehi® attachment of the French people to human rgdsthe
principles of national sovereignty as defined iea Declaration of 1789 and confirmed and supplendeini¢he
preamble to the Constitution of 1946. Accordingtepreamble, the Republic, faithful to its traditionsserves
international law and in particular the principleapt sunt servandalt therefore observes the principles of self-
determination of the peoples and respect for @skedal frontiers.

France's foreign policy must therefore be constsigtin these broad principlesHowever, that applies only to its
own activities. France cannot require other States to obey the saahees as otherwise it might be accused of
interfering in their domestic affairs. The mostan do is to encourage them and to continue tarsekample.
France has let it be known on many occasionstthashed certain legal systems to be made morealiloe more
democratic, but it cannot make its commercial i@tat with other countries conditional upon the ekte which

its partners observe the principles from which Eeatakes its inspiration.

The signature of the Maastricht Treaty required aheendment of the Constitutjomhich indicates the existence
of certain constitutional provisions which shoblel respected even in connection with France'sgioneolicy.
Article 88.2, which was inserted into the Consitinf provides that France consents to the transfeppwers
necessary for the establishment of European Mgneitaion, and also to the determination of the ralesociated
with the crossing of the external frontiers of fMember States of the Community. Similarly, Arti@8.3
provides for the right to vote and eligibility taad in French municipal elections for non-Frenatiamals of the
EU.

The new Article 53.1 of the Constitution providaattthe Republic may conclude, with European Statksd

by the same undertakings as those of France onnasyhd the protection of human rights and fundaahent
freedoms, agreements determining their respectiveers to examine applications for asylum presetaedem.
This, too, is aovereign power of Francdn order for this power to be relinquished in favad an international
organisation pursuant to a treaty it was necessamevise the Constitution

On these points the Constitutional Council had hiedd the French Constitution was opposed to timelitons
laid down by the Maastricht Treaty, since these damains were within the national sovereignty afre&tate.
The inalienability of national sovereignty is thieme a legal rule which is binding on foreign pglic

- Control mechanisms

All matters relating to the conduct of France'sign relations engage the sovereignty of the Siadelegal acts
associated with diplomatic negotiations are reghasacts of State which are not susceptible of appé&ally a
separable actay be brought before the administrative courtarbgpplication to set it aside on the groundithat
is ultra vires

As regards treaties themselves, thenstitutional Councilmay be required to determine whether they are
compatible with the Constitution (Article 54 of th@onstitution). Authorisation to ratify or approvkee
international undertaking can only be given after €onstitution has been amended. This applititeicase of
the Maastricht Treaty, which was only ratified éeling a constitutional amendment.
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12.2 Implementation

- The legislature

According to Article 53 of the ConstitutioRarliamentis responsible foratifying and approving peace treaties,
treaties concerning tradehose relating to an international organisationséhwhereby the State undertakes a
financial commitment, those which amend legislafwevisions, those relating to individual statusl dhose
which entail the cession, exchange or acquisitibitewitory. Although France has accepted that périts
sovereign powers be transferred to the Commungjtutions it has done so only on condition tRatliament
representing national sovereignty, dsnsultedby the Governmenin respect of every proposed Community
measure which includes provisions of a legislatiaire*

Furthermore, when theudget is being debatdbe vote on the appropriations to the MinisterRoreign Affairs
almost always involves a debate on the directidmsiwFrance's foreign policy should take.

Questions may be put to Ministers, but the ensudepate is limited to the subject under discussion.
Consequently, it is important for the Minister feoreign Affairs to provide regular information teetrelevant
special committeeoncerning the main issues of foreign policy. tlk@rmmore, it should be noted that when the
Prime Minister presents his action programme argksseonfirmation by Parliament, a large part of thi
programme concerns foreign policy. Thus Parlianeditectly gives its consent to the broad axe$oodign
policy by its vote of confidence in the Government

- The executive

ThePresident of the Republis invested with the bulk of powers in respectonéign policy. He is responsible
for ensuring compliance with the Constitution and énsuring the proper functioning of the publievecs and
the continuity of the StateHle is the guarantor of national independence, tiegrity of the territory, observance
of agreementef Community and treaties Article 5 of the Consiitn). The fact that he does all these things
means that foreign policy is in his hands.

More specifically, the President is responsiblesimerediting ambassadoend special envoys to foreign powers,
while their counterparts from other countries azeredited to the President (Article 14). He is llead of the
armed forces (Article 15). Heegotiates and ratifies treatiemnd is informed of any negotiation aimed at
concluding an international agreement which do¢ésetuire to be ratified (Article 52).

The ambiguity of the wording of the Constitutiogaeding the exact division of powers between tlesiglent on
the one hand and the Government and the Prime tstiros the other hand means that the conduct efgior
policy is a delicate matter. It is tf&@overnment which, according to Articles 20 and 21he Constitution,
determines and conducts the policy of the nadioth which has the armed forces at its disposaic{@20), while
the Prime Minister is responsible for national dete

- The people

The people may be consulted in the form oéf@rendurmon a foreign policy issue. According to Articlg &f

the Constitution, angraft law designed to authorise the ratificationadfreatywhich, although not contrary to
the Constitution, would haweffects on the functioning of the institusamay also be submitted to a referendum.
This technique was employed in connection with riification of the Maastricht Treaty. Only whettee

** Article 88.4 of the Constitution requires the Goweent to lay before the National Assembly and the
Senate draft Community measures which include giang of a legislative nature as soon as they are
transmitted to the Council of the Communities.
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referendum has been in favour of adopting the thafidoes the President of the Republic promulgate
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13. GEORGIA

13.1 Principles

- Identification

According to the preamble to the Constitution, "feople of Georgia is firmly resolved to guarantee
universally recogniseduman rightsand fundamental freedoms, to strengthen the imdlpee of the State and
peaceful relationsvith other peoples". Treaties which are compatibith the Constitution take priority over
other domestic normative acts (Article 6 of the §ibation). They therefore also contain principlgsich must
be observed in the determination of the countoysidn policy.

- Control mechanisms

The protection of human rights in foreign policyerssured by the Committee for the Protection of EuRights
and International Relations. The Constitution gisavides for this protection to be ensured by mibwdsman
and theConstitutional Court

13.2 Implementation

Parliament determines foreign poli€y gives its consent to diplomatic representatipeoposed by the President,
it has powers connected with the budget and tifecaéibn and denunciation of treaties and it colstthe foreign
policy conducted by the executive). Parliameningsfthe principles of foreign policy.

The President implements foreign policy, he netgstiavith other States, he concludes treatieth the consent
of Parliamenthe appoints and dismisses diplomatic representatarel he accepts the credentialsforeign
ambassadors (Article 73.1 a). According to the fituiion there is no Government: Ministers serireatly
under the President.

The people expresses its views by referendufvo hundred thousand voters may initiate sucpulao
consultation in matters of foreign policy.
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14. GERMANY

14.1 Principles

- Identification

The entire German constitutional structure is faehdn the concept of the dignity of the human pevgoich all
public authority is required to respect and profécticle 1.1 of the Basic Law). The German pedplerefore
professes the existenceio¥iolable and inalienable human righ#s the basis of every community, of peace and
of justice in the world. Article 1.2 of the Badiaw may be regarded as the source of an obligatiodecision-
makers in foreign policy matters to promote thetgmtion of human rights throughout the world. Huer this
obligation isvery general in naturand implies a very wide discretion in regard ® ¥arious situations. Lastly,
in the light of Germany's obligation to protect fammrights,the Federation is under a duty to Germans to
exercise diplomatic protectioto their advantage as against any States whichtniigreat them. It is true,
however, that the competent organs have a wideetizic in this sphere as to how and when they @fthis
protection. Article 16 of the Basic Law providémt anyone persecuted on political grounds hasighé of
asylum which is subject to various conditions and littniias set out in paragraphs 2 and 5 of that article

The German State aims to promote peace (preambémdoArticle 26 of, the Basic Law). Article 2601 the
Basic Law declaresinconstitutional any activities apt or intendeddisturb peaceful international relations,
especially preparations for military aggressiofhis rule appears to be capable of binding forgiolicy.

Article 23.1 of the Basic Law authorises the legisle, subject to certain conditions relating toualified
majority, to transfer sovereign rights to the EAlticle 24.1 provides that sovereign powers mayréesferred to
international organisations. Under this articleretheLéandermay transfer sovereign powers falling within their
competence to international organisations. Wiiea to maintaining peace the Federation ipayome a party
to a system of collective secur{irticle 24 of the Basic Law). For the purposesettling international disputes
the Federation may accede dgreements providing for general, comprehensive @l@jatory international
arbitration (Article 24.3 of the Basic Law/f.

The principles set out in internatioriedatiesare capable of determining the formulation of ifgmepolicy, since
the executive is bound by treaties. Internatidaal is directly integrated into domestic law asaétes priority
over ordinary legislation. It also has direct effe If, and insofar as, an international treatjecés norms of
customary international lavalready binding the Federal Republic of Germahgsé norms will override even
subsequent federal legislation.

In the context of European integration, Article 128f the Basic Law expressly requires those resplentor
taking political decisions to observe and promotenuanber of constitutional values. Thu&ermany's
participation in the EU is subject to observancdhia EU of a number of valueShe Union must be bound by
the principles olemocracy, the rule of law, social and federal gipies as well as the principle of subsidiarity,
and ensure protection of basic rigidemparable in substance with the level of pradectifforded by the Basic
Law. Consequently, German foreign policy whichtiedEuropean integration was dependent on thetmrdac

On the other hand, Article 79.3 of the Basic Laacpk certairabsolute limits on the power to be integrated
within the EU This provision prohibits amendments of the Basiw affecting the division of the Federation

*® The reason for this provision is not clear. Pghahe drafters meant to encourage participation in
inter-State cooperation of this type, or perhapsythonsidered that express authorisation to corechigth
agreements was necessary because these agreempiyts itransfer of the sovereignty of the country.
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into Landerand the participation of tHeinderin the legislative process. Similarly, amendmenithe principles
laid down in Article 1, namely the inviolability dfuman dignity and respect of fundamental humantgigy all
public authority, and Article 20, namely the prples of social democracy, popular sovereignty &edrtile of
law, are prohibited.

- Control mechanisms

The only control mechanism in place is judicialiegw of foreign policy decisions by the adminiswaticourts
and/or by the Federal Constitutional Coulifta foreign policy decision violates an individisatightshe or she
can bring an action in the competent administrative regiprovided that the alleged action has violated the
fundamental rights guaranteed by the Basic Lawi¢l&r93.1 of the Basic Law)). However, the couvil take

into account thevide margin of appreciatioand discretion enjoyed by the competent orgatmsis,Tfor example,
while it is accepted that the Federation owes iGa&man nationals to exercidglomatic protectionin their
favour as against any States which might ill-ttkatn, the courts recognise that the competent srigave avide
margin of appreciatioms to how and when they afford this protection.

The Federal Constitutional Court, which may be meguto settle disputes over the constitutionadity foreign
policy act, law or decision to conclude an agredr{®@riicle 59.2 of the Basic Law)as been reluctant to review
the constitutionality of international treati@s other foreign policy measures. It has newarad an injunction to
stop a foreign policy move by the executive. Eaemegards control of compliance with the rulesitrnational
law, the Constitutional Court has proved reluctanact. The Court is inspired by the idea thad ibf crucial
importance that the FRG should appear at the miemal level with a single voice, naturally thdt the
executive. In the absence in the internationadllegder of organs competent to reach binding dewson the
compatibility of the positions adopted by Statethwheir international obligations, what matterssinis the
opinion advocated by the State. Thus the courtst raxercise great restraint in disapproving agallean
international position adopted by a Stafejudicial intervention of this kind should not &ble to occur unless
the international legal position adopted by thet&ia arbitrary or irrational

14.2 Implementation

The role played by the separation of powers isig®itant in foreign policy as it is in domesticippl The major
share of power is given to the executive. At thae time, however, important rights of participate given to
the legislature, in particular as regards the amich of treaties (Article 59.2 of the Basic Lal)) matters
(Article 23.2 of the Basic Law) and the deploymeinGerman troops abroad.

- The legislature

International treatiesvhich regulate the political relations of the Fedien or which are connected with issues
falling within the federal legislative power reqeithe approval or participation of the Bundestag and the
Bundesrat in the form of a federal law (Article 59f the Basic Law). Despite the fact that the @astag is the
only organ directly elected by the people, and ithidiierefore enjoys the highest level of democrkggitimacy,
there is no general presumption that all importargign policy decisions must be authorised bydbmpetence
to take foreign policy decisions lies with the exise and the Bundestag plays a part only whereBiwsc Law
expressly so provides

European integration has greatly influenced thesidn of powers, since the two legislative champersd
especially the Bundesrat, are much more involvateiermining the directions taken by European iaffhian in
other areas of foreign policy. According to Aid3.2 and .3 of the Basic Law, the Bundestaglie toonstantly
and closely integrated in the decision-making pgecelhe Government is to give the Bundestag thergymity
to state its opinion before engaging in negotiatiaithin the Council and must take account of thmions of
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the Bundestag in the negotiations. A committeebleas set up to enable Parliament to exerciseviers under
Article 23 of the Basic Law.

In addition to these express or implied powers twhite Bundestag has to participate directly indeeision-
making process, it also has the powersaitrol which every Parliament has in a democratic systdinese
include thevote of no-confidend@rticle 67 of the Basic Law) and itgidgetary powers

- The executive

According to Article 59 of the Basic Law, tliesident represents the Federation in its intdoretl relations
He concludes treaties. His role is largeremonial since the countersignature of the Chancellorher t
competent Minister is required (Article 58 of thed®: Law). All foreign policy decisions are takby the
Government. The Prime Minister is responsible deigrmines the general guidelines of foreign pdlyt of
the Rules of Procedure). Within the frameworkte guidelines set by the Chancellor, the Cabinepiadhe
important foreign policy decisions. The Ministar froreign Affairs is only responsible for the dayday
business of foreign policy. Setting the courstagign policy is a matter for the Chancellor ameésl not require
parliamentary authorisation.

- The people

There is no provision for the direct participatmiithe people in the determination of foreign pglieither in the
form of a referendum or that of popular initiative.

- Decentralised authorities

Under Article 32 of the Basic Lavipreign relations are the domain of the Federatiowhere exercising its
power to conclude treaties, however, the Federatiost consult any federated Stdtar(d) affected by a treaty
project. On the other hand, areas where the Lander have the power to legiskarticle 32.3 provides that they
may conclude international treatieg his gave rise to a problem, since it was nediclvas this power belonged
exclusively to thé_anderor whether it was concurrent with that of the Fatlen and whether the Federation had
the power to enact legislation to implement thatyre This dispute was resolved by an arrangememtden the
Federation and theander*’ Consequently, constitutional customs creatingoaus vivendbetween institutions
influenced the division of powers in foreign polimatters.

European integration has brought a more importletfor the Lander and led to the amendment ofBthsic
Law and the insertion of a new Article 23. Accoglio that provision (Article 23.4), in Europeani@mmatters
the Bundesrat, which represents t&nder, is to be involved in the decision-making procesthefFederation
insofar as it would have to be involved in a cqguoesling internal measure or insofar as lthederwould be
internally responsible.

According to Article 23.5 of the Basic Law, wheredn area in which the Federation has exclusivslétiye
jurisdiction the interests of theainder are affected, or where, in areas in which the fetide and thd.ander
have concurrent jurisdiction (Articles 72 and 74ref Basic Law) or the Federation has sole jurisgidArticles
72 and 75 of the Basic Law), the Federation hagigfe to legislate, thé&ederal Government is to take into
account the opinion of the Bundesralvhere essentially the legislative powers ofltbader, the establishment
of their authority or their administrative proceesirare affected, the opinion of the Bundesrat gdwail in the

*" This agreement was set out in the Lindau Agreemérith has not been officially published.
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decision-making process of the Federation. Putstairticle 52.3 of the Basic Law, the Bundesraish
established &hamber for European Affaimsith decision-making powers in matters concermireggEU.

It is also provided in Article 23.6 of the BasicviLghatwhere essentially the exclusive legislative judsdn of
the Lander is affectethe exercise of the rights of the FRG as a membtreoEU are to be transferred by the
Federation to a representative of the Landksignated by the Bundesrat. However, thesesrigte to be
exercised with the participation of and in agreeimeith the Federal Government. In this respeat, the
Federation retains full responsibilifipr the conduct of foreign policy as a whole.

The German members of tmmittee of the Regignshich was set up by the Maastricht Treaty on ar@e
initiative, are appointed by a complex procedurdctvhinvolves the participation of not only the Fede
Government, which proposes the candidates, anidéhaer, which appoint them, but also the municipalitied a
counties, which must be given a say in the pro¢desy appoint three of the twenty-four members haf t
Committee), although tHeinderhad initially attempted to monopolise the nommafprocess.



15. GREECE

15.1 Principles

- Identification

There is no provision which directly, expressly axtiaustively lists the foundations, principles abgkctives of
foreign policy. In domestic law, however (Condidn, legislation, regulations, decrees), provisicare
sometimes found which refer expressly or by imgilicato that issue.

This is so, in particular, of Article 2.2 of the @titution of 1975, which provides thaBteece, in accordance
with the generally recognised rules of internatibleav, pursues the strengthening of peace andgesind the
development of friendly relations between peopled &tates Similarly, according to Article 108 of the
Constitution, "the State safeguards the living d@bmrts of the Greek diaspora and the maintenandts dinks
with the Mother Country". It also safeguards the education and social andipational promotion of Greeks
working outside the national territory Furthermore, Organic Law no. 419 of 1976 of ihaistry of Foreign
Affairs, which sets out the powers of that Ministayso refers to thprotection of the rights and interests of the
Greek State and Greek individuals abrdadticle 1.1 and 2).

Customary international law and internatiortakaties approved by law and decisions of international
organisations which are binding on Greece and inatedy enforceable in or introduced into its dorizeksgal
order form an integral part of domestic law anddf@e constitute a source of law. They may tlweeeinstitute

or define the objectives of foreign policy (one rexde is the Charter of the United Nations).

As a democratic country, Greece takes inspiratiomfa number o¥aluesin the exercise of its foreign policy.
Thus Article 2.1 of the Constitution provides thegspect for and observance of human value cotestihe
primordial obligation of the Republic". Article 2Bovides that human rights are guaranteed byttite 8nd that
"the recognition and protection by the Republiciwidamental and inalienable human rights are dedida
achieve social progress and justice".

- Control mechanisms

There are no specific mechanisms to control redpectemocratic values and human rights. In Gresdicacts
relating to the negotiation and conclusion of tesaare regarded as acts of State and are not bleeéogudicial
review.

15.2 Implementation

Foreign policy is conducted by the executive uridermore or less passive control of the legislatdiee courts'
role is essentially confined to applying internaéiblaw in domestic law.

- The legislature

External affairs come within the exclusive powefshe executive. Parliament may provide advice @xglress
wishesin connection with the country's foreign policyt lmannot make foreign policy itself. It is stibla to
control the Government in its foreign policy (Ac70.6 of the Constitution) and even to overrtlgyiamotion
of censurdArticle 84), but imot entitled to force it to conclude a particulagdty, for example

However, according to the Constitution Parliamplatys a mandatory role in the procedure leadingttie
conclusion of treaties, in the case of certain gatees which cover a very large number of agreementdiclé
36.2 provides that "treaties on trade, those oati@x, economic cooperation or participation ireinational
organisations or unions and those which includecessions which, according to other provisions & th
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Convention, require legislation, or treaties whadfect Greek citizens individually, shall take effenly after
they have been approved by an express law". Remties participation in the treaty-concluding prhae does
not mean participation in the act of ratificatiaccession, acceptance or approval of the treatyt bonstitutes
an essential condition of the treaty's validitynirthe aspect of domestic law.

Parliament's approval, which must be given befbectieaty is ratified by the Head of State or ambpy the

Government, always takes the form of a law which geeater force than all other laws and has a-foide
function: (a) it authorises the executive to codelthe treaty; (b) it incorporates the treaty e ®reek order; and
(c) it represents the legislature’s order to thbaiiies and citizens to ensure that the treaitypgemented within

the State.

Even after a treaty has been approved by Parliahenever, the President of the Republic or theid#n for
Foreign Affairs may decideot to ratify it or accept jtwhere the interest of the country so require$p alelay it.
They may stillexpress reservationghen ratifying or accepting it, provided that #hesservations are lawful in
the eyes of international lawnd they may also denounce a treaithout requiring Parliament's approval, even
where it was required in order for the treaty tawbecluded.

- The executive

ThePresidentexercises all the powers expressly conferred wnbyithe Constitution. None the lessrégquires

the Government's consentthe form of the countersignature of the compieldinister. Herepresents the State

at international level; he declares war atuhcludes treatie®n peace, alliance, economic cooperation and
participation in international organisations oramd (Article 36.1 of the Constitution). He haslagive power to
ratify any other treaty which, pursuant to internatidaai, must be ratified in order to be validly cordd. He
issues credentiaf® diplomatic missions sent abroad aodeptshe credentials of foreign ambassadors. He also
convenes the Council of heads of political pangsesented in Parliament in order to consider napoforeign
policy issues of concern to Greece.

According to Article 82 of the Constitutionthe Government determines and directs the genetaypof the
countryin accordance with the provisions of the Congtituend the law". This also applies to foreignigol
Consequently, all external powers, whatever they Ipea belong to the Government, apart from thosetwine
Constitution expressly confers on the Presidetii@Republic.

As regarddreaties in particular, apart from those which are noénefd to in Article 36.1 of the Constitution and
those which, according to international law, do require ratification or accession, the others directly
concluded by the organs of the GovernniBnacceptance or approval, by exchange of letiersemoranda, or
simply by signature.

The Minister for Foreign Affairsgenerally concludes all treaties which fall withime competence of the
Government, without needing to produce full powdtggoes without saying that in the case of imgatrtreaties
he acts on the instructions of the Cabinet or tir@d°Minister. In order to sign international agreements, other
Ministers must have full powers issued by the Hesgiof the Republic and in most cases by the Minifier
Foreign Affairs. The Council of Ministers is responsible for accoagdinternational recognition to a foreign
State

- The people

It is quite exceptional for the people to be inwahin resolving foreign policy issues. Howeveg ossibility
exists in law. According to Article 44.2 of the i@&titution of 1975, as amended in 1986, "the Pessidf the
Republic shall declare by decreaederendum on grave national issudsllowing a decision adopted by an
absolute majority of the total number of Member®afliament, on a proposal by the Council of Menist.
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16. HUNGARY

16.1 Principles

- Identification

The legal foundations of foreign policy are deterwi in the Constitution. According to Article 5 tife
Constitution, "The State of the Republic of Hungaafeguards the freedom and power of the peopée, th
sovereigntyand territorial integrity of the country, and the boundaries registeredntarmational treaties".
According to Article 6, "The Republic of Hungampudiates waias a means of dealing with conflicts between
nations and refrains from the use of force agahestndependence or territorial integrity of otisates". The
Republic of Hungary considers that itésponsible for the fate of Hungariainsng outside its borders.

According to Article 7 of the Constitution, the &gystem of Hungargccepts the universally recognised rules
of international lawand ensures that the internal laws of the cowargyharmonised with the obligations assumed
under international law. Article 8 states that Hany recognisesundamental rights Ensuring respect and
protection for these rights is a primary obligatajrihe State.

Reciprocity and non-intervention in the domestiaied of other States are fundamental principles. Hanev
Hungary confers primary importance on betection of minoritiediving in neighbouring countries. The
violation of human rights cannot therefore be rdgdras a matter internal to a country.

- Control mechanisms

Acting in their administrative capacity, the coumgy annul individual administrative acts whichrimje the
rights of the person concerned. T@enstitutional Courtis responsible for overseeing the constitutionatit
laws, regulations and other legal measures of tate Services. In principle an international fyeshich had
been ratified by Parliament, inserted in and phblisas a law could be annulled by the ConstitutiGoart on
the ground that it was unconstitution&h practice however, the Constitutional Court has declared onmber
of occasions that las no jurisdictiorto review the constitutionality of laws relatirginternational treaties. The
Constitutional Court has not yet taken a decigicihis area.

16.2 Implementation

- The legislature

In HungaryParliament determines the fundamental principle$oogign policy It enacts the Constitution and
concludes the international treaties that are tdtanding significance for external relations (&gi19.3 of the
Constitution).

A Standing Committee on Foreign Affaiexamines draft treaties before they are conclugedParliament.
Foreign policy may be debated in Parliament. Qaestmay be put to the Government. The Commititee a
often asks for reports from the Government on $ipestibjects.

- The executive

The Presidentof the Republic is Head of State. According tdicke 30 A of the Constitution, he represents the
Hungarian State antbncludes international treatiebut if the subject of the treaty falls within tbempetence of
the legislature, the prior agreement of Parlianenéquired. The Presideappoints and receives ambassadors
and plenipotentiary ministers. All measures adbjge the President require theuntersignatureof the Prime
Minister or the competent Minister. The Presiderale is therefore largely symbolic.

The Governmenensures the implementation of the laws emiocludes international treatiggrticle 35.1 of the
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Constitution). It therefore ensures ihglementatiorof the principles determined by Parliament indlercise
of international relations, while on the other haindas autonomous powers in the conclusion ofmat#gonal
treaties. Ministers may therefore conclude intibonal treaties in their own special fields.

- The people

According to Law no. XVII of 1989 on referenda, mihtters coming within the powers of Parliament imaghe
subject of areferendum except where the law provides otherwise. Ingple, questions relating to the
directions to be taken by foreign policy may foitme subject of a referendum. However, ithplementation of
obligations undertaken in commitments governedhtgrnational lawand laws promulgating these treaties are
excludedsubjects. In practice Parliament has always eeftis hold a referendum on the question of Hungary'
accession to NATO, although an initiative requestiuch a referendum was signed by more than 100,000
persons.



17. ITALY

17.1 Principles

- Identification

The legal foundations of foreign policy, as regard#h its principles and essential aims and tharosagtion and
functioning of the bodies responsible for implenmanit, are laid down in the Constitution. Articl® governs
the relations between the Italian legal order dve dgenerally recognised rules of international [dwe, legal
position of aliens in Italy, the right of asylumdathe prohibition of extradition for political cries. These rules
must be coordinated with Article 26 on the extiaditof Italian citizens. According to Article 11taly
repudiates the use of wao resolve international conflicts; on the othand, limitations of sovereignty are
allowed for the purpose of establishing an ordepedice and justice between nations

Democracy, the rule of law and the protection ofnlan rightsare not expressly mentioned as foreign policy
objectives. However, they may be given effect mans of Article 11, since the repudiation of wartaly is
justified by its desire to contribute to the prdi@e of the freedom of peoples. This point of vigmds support in
the fact that limitations of State sovereignty peemitted provided that they are capable of funtigepeace and
justice between nations.

The generally recognised rules of international l&avedirect effectin domestic law, pursuant to Article 10 of
the Constitution. However, it must be remembehed the Italian legal order is dualist in the setisg other
international rules do not have direct efféct.

Asylum must be granted to aliewho are not entitled to exercise in their own d¢outhe rights and freedoms
protected in the ltalian Constitution, while neitH&lian citizens nor aliens can be extradited fofitical
reasons’

- Control mechanisms

Parliamentary control is considered to ensure ptdpe the principles which must be observed whaneign
policy is defined. Th€onstitutional Court also has a role in this arebhis is the case where Articles 10 and 11
are infringed or where a regional provision is comsistent with the obligation to comply with timéernational
commitments of the State. Furthermore, accordinght Constitutional Court, there is a violation tog
Constitution where a normative act of the EU is cmtpatible with the basic principles of the cdngitnal
order and with the provisions on fundamental rigind freedoms. But because the measures adoptad ByJ
cannot be reviewed by the Constitutional Cours thody will declare unconstitutional the laws oa basis of
which the EU measures acquire direct legal effette Italian legal order.

*8 There is an exception to this rule, however, spamsuant to a consistent line of decisions ofGbert
of Justice of the European Communities Communitgneidiave direct effect in all Member States of the
Union.

*9 However, genocide is excluded from these prowdsisee Articles 10 and 26 of the Constitution.
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17.2 Implementation

- The legislature

Parliament and the Government are responsible l&fmorating the basic principles governing foreigniqy.
When the Government is invest&a@rliament approves its general political programmeéhich includes the
chapters dedicated to foreign policy However, iBant may intervene at any time in the makingoo&ifyn
policy by adopting ad hoc documents puttingquestionsto the Cabinet. A debate may then take place and
directives may be given the Ministers.

Special regulations provide for draft EU legislatio be communicated to Parliament prior to beohgpéed, but
actual cooperation between the Cabinet and Parliicepends on the political interests of the mstins
concerned. Parliament must authorise the ratification of the@snhimportant international treatieGvhich are
ratified by the Head of State) and is empoweredetde on a state of wéwhich must also be declared by the
Head of State by a formal act). However, thererargules which specifically require that Parliatneanto
authorise unilateral acts: denunciation of treatigthdrawal of reservations, recognition of forefgtates, etc.

Similarly, there is no constitutional provision obliging theliinet to inform Parliament of, and obtain its
approval for, the steps which it proposes to takéhe future. Although it is possible to gain the impression that
this was what the drafters of the Constitutionndd, it does not happen in practice.

- The executive

The Head of State is not competent to adopt theigiorpolicy of the State. THeresidentis prohibited from
playing an active part in the Government's forgighicy. However, he may participate in the impletaéon of
foreign policy in bilateral meetings. In this cadse must comply with the directives the Government and
Parliament. Moreover, he is generally accompatigdhe Minister for Foreign Affairs. Haccepts the
credentials of foreign diplomats and accreditsi¢taldiplomatsn other countries. Lastly, matifies, on the basis
of Parliament's authorisation, the internationedties negotiated by the Government where thegfaeolitical
nature, where they imply the establishment of m@Bonal arbitrations and jurisdictions or whereytlequire
territorial changes.

Within the Government there atigree Ministerswho are competent in treaty matters: the Minigier~oreign
Affairs, the Minister for External Trade and therlidter for European Affairs. The Prime Ministerynaso
intervene, especially where important issues neetiet resolved. Th&rime Minister representstaly in
international conferences. The Cabiapproves the directive® be followed in the sphere of international
relations and that of the EU and also dinafts of international treatieshich have military or political relevance.
The Minister for Foreign Affairs has a certainadétion in implementing the decisions of the Cabaued is
responsible for negotiating international treat®&n where they fall within the competence of oimisters.

- The people

A referendumwas held in 1989. It concerned the adoption directive on the establishment of a European
Government and the entrusting of the Europeandpaelnt with the drafting of a European Constitutidhe text
was approved by a large majority and the resuhefeferendum was regarded as the basis foisltdyiesion to
the new steps in European integration. Howeveasppular referendunabrogating decisions of Parliament
authorising the ratificatiorof international treaties 1ot permitted The Constitutional Court concluded that this
meant that decisions of Parliament aimetirglementingnternational commitments in the domestic legdeor
could not be abrogated by referendum.

- Decentralised authorities
In Italy only the State has the power to conclugaties However, the regions are authorised to establish
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promotionalcontactswith the authorities of other States at the saendtdrial level and to exchange views on
matters of common interest. They may also maintiiect relations with the authorities of the EOhe
importance of transfrontier cooperation is thuseasing.
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18. KYRGYZSTAN

18.1 Principles

- Identification

The essential principles of foreign policy are et in the Constitution. The preamble theretoestdhat the
Republic, as a free and democratic community, taclhed to the general moral principles existing regnihe
peoples of the world. Article 9.4 of the Constauntstates that the Republic of Kyrgyzstan asgoesfair world,
mutually advantageous cooperation among the pepfilespeaceful resolution of world or regional pleins
and observance of the conventional principles @rimational law Consequently, acts which affect the peaceful
cohabitation of peoples, and the propagation astigation of international conflicts are prohibitedreaties
which have been ratified form part of domestic lawticle 15 proclaims human dignity as an absolighbt.

- Control mechanisms
The Constitutional Court declares unconstitutidegislative acts which infringe the Constitution.

18.2 Implementation

- The legislature

In accordance with the Constitution (Article 58ariRament determines the major directions of thicp@f the
country. It ratifies and denounces treatiedt also decides on a state of war or peace lamdise of the armed
forces.

- The executive

The President is responsible for implementing trgdolicy and assigns special tasks to the Prime Minister.
According to Article 42 of the Constitutiothe President represents the Staténternational relations. Pursuant
to Article 46, he mayenter into negotiations, sign bilateral treatiend submit them for consideration by
Parliament. According to Article 20.1, Chapteoflithe Law orthe Governmenthe Government may elaborate
andsubmit for consideration by Parliament the prinelapplicable in foreign policylt is also responsible for
adopting implementing measures, ensuring compliaviitetreaties ratified by Parliament, reachingisiens on

the conclusion of bilateral treaties and renewinglenouncing them. According to Article 21 of thatwv, the
Prime Minister is entitled to submit proposals the formulation of foreign policy to the Presideamid the
Government. He may also represent the countryt@mriational meetings and sign bilateral agreements
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19. LATVIA

19.1 Principles

The essential principles of the foreign policy loé tRepublic of Latvia are: (a) integration in theicgtures of
Europe; (b) increased cooperation between the cBSliates; (c) bilateral relations within the framekv of
regional cooperation; and (d) a more active roleternational economic and financial organisations

19.2 Implementation

- The legislature
The essential principles of foreign policy are eaied by Parliament, which ratifies multilaterabaties All
treaties affecting matters which must be the stilojelegislation must be ratified by Parliament.

- The executive

The President represerifse State in its international relationde accredits Latvia's representativaisroad and
receives the credentialsf foreign representativesHe implements the decision$ Parliament concerning the
ratification of treaties.

- The people
According to Article 73 of the Constitutiotrgaties are not to be submitted to a referendum
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20. LIECHTENSTEIN

20.1 Principles

- Identification

International law automatically forms part of dotieaw. In its foreign policy the State is legatiound by the
Charter of the United Nations and other internatibinstruments which have been ratififdr example, the
decisions of the International Court of Justice ra@gnised as binding). Furthermore, the Stateqgaired to
comply with the binding decisions adopted by indional organisations to which it belongs (for eptamthe
binding decisions of the United Nations Securityi@al). Finally, it is under a political duty t@mply with the
principles of the Helsinki Final Act of the CSCHEgish govern the mutual relations of the participgitbtates.

- Control mechanisms
There is arex post fact@ontrol of the compatibility of legal rules witteaties.

20.2 Implementation

- The legislature

Parliament'sinfluence has grown during the last twenty yedrksere is é&tanding Parliamentary Committea
foreign affairs. Article 8.2 of the Constitutiomopides thattreaties ceding the territory or disposing of the
property of the State, treaties concerning thetsigti sovereignty or regal rights and those imppsnfresh
burden on the Principality or its citizens may obéyconcludeafter the Diet has given its assefiireaties may
not be denouncedithout at least the tacit consent of Parliament.

- The executive

In international relationghe Prince represents the Staseibject to the necessary assistance of the rabon
Government. The Prince enjoys the rightatify treaties, although the signature of the Governnsergquired
in each case.

- The people

Every international treaty which requires the applwf Parliament is submitted to a facultatreferendum
Every treaty approved by Parliament is submitted t@ferendum, either by a decision of Parliamentipon
application by 1,500 electors.



21. LITHUANIA

21.1 Principles

The legal foundations of foreign policy are the &dation, other laws enacted by Parliament, thegganent's
programme of activity, the Government's directi&ed the decisions and conclusions of the ConstitatiCourt.

Chapter 13 of the Constitution deals specificallhvioreign policy. According to Article 13%n conducting its
foreign policy Lithuaniais to promote the universally recognised pringped norms of international law. It
must strive to safeguamhtional security and independence and the bagiotsi freedoms and welfacé its
citizens; it must take part in thereation of a sound international order based ow land justice War
propaganda is thus prohibited. Article 137 prositteat weapons of mass destruction and foreigiamilbases
are not to be stationed on the territory of Lithaan

Valuessuch as democracy, human rights etc. have boile@ dnd anndirect influenceon the country's foreign
policy. The direct influence is the result of Akt 135 of the Constitution, while the indirectlirfnce is the
result of the fact that these values are regardeldeahighest goals of the State and society. Cdmestitution and
laws have provided appropriate means and legahgtees for the achievement of these goals.

According to Article 136, the Republic of Lithuangato participate in international organisationgrovided that
they do not contradict the interests and indeperelari the State.Treatiesmay be regarded as the legal
foundation of the conduct of foreign policy and #sablishment of its principles and aims, provitteat they
have been ratified by Parliament. Since the gradcim of Lithuania's foreign policy is the cowyfgrintegration

in the alliances of Western Europe, its foreigriqyak largely influenced by these alliances.

Significant among the constitutional laws is then§ttutional Act of 8 June 1992 on the Non-aligninginthe
Republic of Lithuania with Post-Soviet Eastern @dices. Ordinary legislation includes the Law darimational
Treaties of the Republic. Parliament has sometadepted resolutions on current issues of foreaicy it has
condemned acts of aggression or terrorism, recegmsw States, approved or disapproved specidicpblcts
of the Government.

- Control mechanisms

Judicial review is available only in respect oemiational treaties. Upon a decision of the Car&ginal Court to
the effect that an international treaty is or i campatible with the ConstitutioRarliament decideghether or
not to ratify it.

21.2 Implementation

- The legislature

According to Article 138, Parliamerdtifies or denounces treaties which concern

(a) realignment of the country's borders;

(b) political cooperation with foreign countriesytual assistance or national defence;

(c) the renunciation of the use or threat of foece] peace treaties;

(d) the stationing and status of the armed foréé&seoRepublic on the territory of a foreign State;
(e) the participation of the Republic in internaiborganisations;

(f) multilateral agreements or long-term econongizements;

Parliament has sometimes adoptesblutionsconcerning current issues of foreign policy, sashfor example,
resolutions condemning acts of aggression or ismprrecognising new States or approving or disappg
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specific political acts of the Government. Accaglito Article 67.17 of the Constitution, Parliamenay
consider other foreign policy issues.

The Government's programme plays an essentialrrébe conduct of foreign policy. The Governmeas tthe
right to adopt directives and other regulationsriplement laws.Parliament examines the Government's general
programme of activities in order to decide whetloeapprove it

- The executive

The Presidentof the Republic probably has the greatest powehensphere of foreign policy. According to
Article 84 of the Constitution, the President:

(a) settles foreign policy issues and, togethdn thie Government, implements foreign policy;

(b) signs treatiegnd submits them to Parliament for ratification;

(c) appoints or recallsupon the recommendation of the Government, thatogs representatives in foreign
States and in international organisations;

(d) makesannual reportdo Parliament on the situation in Lithuania anchdstic and foreign policy.

The Government submits its programme to Parliaméns includes a chapter on foreign policy. The
Government cannot act until its programme has bperoved (Article 92 of the Constitution). The @ovment
is responsible to Parliament for its actions.

- The people

According to Article 9.1 of the Constitutionthé most significant issues concerning the lifehefState and the
People shall be decided by referendurithis also applies to the most significant issagforeign policy. Such
referenda have actually been held. Moreover, l&ri@8.2 of the Constitution makes provision for plap
initiative.
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22. MALTA

22.1 Principles

- Identification

Articles 1 and 2 of the Constitution proclaim Matattachment to the principles of democracy anddmental
rights. Article 1.3 provides that Malta is a nautBtate actively pursuingeace, security and social progress
among all nations by adhering to a policy of noigianent and refusing to participate in any militajiance
This means, in particular, that:

(a) no foreign military base is permitted to beisteed on Maltese territory;

(b) no military activity is authorised in Malta, @pt at the request of the Government, in the eseif the
inherent right of self-defence, in the event of anyed violation of the national territory, or inrpuance of
measures or actions decided by the Security Coondhe United Nations, or where there is a thteathe
sovereignty, independence, neutrality or territani@grity of the country;

(c) apart from in the above circumstances, no athitary activity may take place in Malta wherenill entail
the presence of a concentration of foreign forces;

(d) apart from in the above circumstances, no dorenilitary personnel are allowed on Maltese teryit other
than military personnel taking part in civil actigs (an exception is also made for a reasonahtebau of
military technical personnel assisting in the deéeaf the country);

(e) the shipyards of the country are to be usedifdrand commercial purposes, but may also bel uaghin
reasonable limits, for the repair and construcbbmilitary vessels. In accordance with the piiteiof non-
alignment, Maltese shipyards are not made avaitalilee military vessels of the two superpowers.

A treaty which imposes duties or confers rightsratividuals is not a source of domestic law uniess given
legislative effect (section 11 of the Maltese Inelegience Order 1964). In order to form part of dkimeaw,
therefore, every treaty must be incorporated. Omoarporated in domestic law, a treaty may congainciples
which must be observed when foreign policy is d=fin

- Control mechanisms

Judicial review of compliance with the principlesd down by law and the Constitution is possiblef¢be the
First Hall of the Civil Court and then before tGenstitutional Coult Administrative actions are subject to
judicial review. The administration must act oa basis of a pre-existing rule of law and musifjugs action as
authorised by law, otherwise its action willld&a vires

22.2 Implementation

- The legislature

Parliament's role is centred round the ratificatiand adoption of international treaties in domesiws The
Ratification of Treaties Act (Act V of 1983) stiaties the treaties which cannot enter into forcawit being
ratified by Parliament. These are treaties whitécathe status of Malta under international |#we security of
Malta, its sovereignty, independence, unity oriteal integrity (section 3(1)(a) and (b) and (&)d those
concerning the relationship of Malta with any mational organisation (section 3(1)(c) and (A)Resolution
to the effect that such a treaty is to come intodanust be passed by Parliament.

As regards théenunciation of treatiesnoreover, Article 4 of the Ratification of TresiAct provides that where
the country ceases to be a party to a treaty @éded for in Section 3(1)(a), (b) or (c)he Minister responsible
for foreign affairs is to inform the House of tlaetf giving the reasons therefor

There is also aimdirect control of Parliament in relation to the conduct of foreigolicy; this is effected by
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parliamentary debates, promoted by the parliamge@mmittee responsible for foreign affairs. Qicest may
also be put to Ministers and information on forgigiicy may be obtained in this way.

- The executive

The Presidentis not directly involved in the formulation of &gn policy, but the Prime Minister must keep him
informed of the general conduct of the Governmeudlicy. The Government determines the principles of
Malta's foreign policy

- The people

In determining the principles applicable in foreigality, the executive has discretion as to whetbehold a
referendum Under the Referenda Act (Chapter 237 of the La#$lalta) the electorate may demand a
referendum



23. MOLDOVA

23.1 Principles

- Identification

Principles and objectives of foreign policy can foand in divers sources of domestic law. First bftlze
Constitution foresees in it's preamble it's attamhinio universal values, such as the rule of lawl peace,
democracy, human rights, justice and political iem. Article 4 (2) of the Constitution foresebatt"in case of
conflict between international rules binding thepRalic in the field of human rights and domestiw,lat is
always the first ones who prime". Article 8 of thienstitution also foresees that "the Republic ofddea has the
obligation to respect the UN Charter and the &sdtihas signed, and found it's relations witleottountries on
general accepted principles of international la®ihally article 11 of the Constitution declares Hmla's
permanent neutrality. The Republic of Moldova doeesadmit military troops of other countries is iérritory;

Furthermore, the Parliament of the Republic of Mekd has approved on the 8 February 1995 the "Cotep
foreign policy"”, which contains following princigethe principle of abstention from the use of éooc threat of
force, the exclusion of war except of cases foredselaw, the principle of pacific settlement ofemational
disputes, State's sovereignty, international catjoer, States equality and territorial integritgdahe principle of
international protection of human rights. The cglanpriorities in the field of human rights are toéowing: the
strengthening of the independence and sovereigntiieo State, the guarantee of it's territorial gnityy, the
promotion of social and economic reforms necessapgople's well fare and the harmonization of dsiimdaw
with international standards.

- Control mechanisms

The Constitutional Court controls the constitutigpaf laws, regulations and decisions of the Ranent, of the
presidential decrees, the decisions of the Govamhaed the international treaties to which the Répuof
Moldova is party, when they are submitted to tistool. There has not been any case-law in thisamiay now.

23.2 Implementation

- The legislature

The Parliament ratifies the treaties and internaliagreements and approves the "Concept of fopmboy" of

the country which contains the directive principlas foreign policy. It also exercises a control 0vhe

implementation of foreign policy. Debates are ragulheld on this subject. Twice a year there lis@ort on the
implementation of foreign policy presented to Rament. If needed, the Parliament can ask the g

Foreign Affairs to present explanations concerrspgcific questions. Furthermore it is the Parliameho

approves the budget of the Ministry of Foreign Afa

The foreign policy committee of the Parliamentdsponsible for the inter-parliamentary relationgadints out
the representatives of the Parliament to the othtrnational parliamentary organisms. It approtes
candidatures of the Ambassadors on propositionhef Rresident of the Republic. It follows througke th
implementation of the "Concept of foreign policghd, if needed, it's elaboration. It presents ¢éoRlrliament all
projects of treaties of a political, legal, sodakconomic nature and joins to them a detailedrtep

- The executive

According to article 77 of the Constitution, theefldent of the Republic represents the State ataodds the
guarantor of the national independence, unity arritdrial integrity of the country. He enters irdiscussions, he
participates into negotiations, he concludes istigonal treaties in the name of the Republic of ddoh (article 2

of the Law concerning the conclusion, the impleraton, the ratification and the denunciation @atres,
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conventions and international agreements), and issilihem to the Parliament for ratification, in aelay
established by law. The President of the Republiceglits and recalls the country's diplomatic repnéatives on
Government's proposition. He receives the crealerdind the letters recalling the representativesher States
in the Republic of Moldova. The ratification of @tees and their denunciation require the signatiiréhe
President of the Republic and the countersignatiutee Minister of Foreign Affairs.

The Government adopts a plan of action in the féltbreign policy according to the principles atkgpby the
Parliament in this field.

- The people

The possibility of consulting people by referendismegulated by the Constitution and the Law oensidum
n°1040 - XlI of 26 May 1992. Therefore, accordingatticle 66 (b), one of the fundamental attributiofighe
Parliament is the declaration of a referendum. Adiog to article 75 the most important problemshef State
and the society are submitted to a referendumliyriadicle 88 foresees that the President of tlegulic can
ask people to express by referendum their will cettens of national interest. The provisions adopigd
referendum have a supreme legal force and aresatgapplied on the territory of the Republic. Tqeestion of
Moldova's accession to a political organisationStéites or it's withdrawal from such an organisaioe
exclusively settled by referendum.
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24. THE NETHERLANDS

24.1 Principles

- Identification

According to Article 90 of the Constitution, "theo@&rnment shall promote the development ofitternational
rule of law’. This provision shows the major importance whitdrliament and the Government ascribe to an
international order based on universally applicégal rules.

Article 91 deals with the conclusion of treatiesttidle 92 provides thapowers may be transferred to
international organisationsand Articles 96, 98 and 100 provide for the degenf the realmmaintenance of
peaceand declaration of war.

Both written and unwritten law form part of the destic legal order. Treaties take precedence awinary
legislation. The principles contained in treatimsst therefore be observed when the foreign poli¢kie country
is determined.Values such as democracy and human rights are giedviior in treatieso which the Netherlands
is a party. Consequently, they are binding orGbeernment even in the context of foreign policy.

- Control mechanisms

With the exception of parliamentary control, thex@o specific control of respect for values sustdemocracy
and human rights in foreign policy. Article 120tbé Constitution provides that the constitutidyadi treaties is
not to be reviewed by the courts.

24.2 Implementation

- The legislature

Treaties must be approved by Parliaméhitticle 91). The same applies to the denunciation of treatiestha
withdrawal of reservations, but parliamentary apgabis not required for unilateral acts such as theognition
of States or Governmentglowever, Parliament's consent need not necsiargiven by a formal acs treaty
may be given tacit approvalThere are parliamentary committees in this asaatheir responsibilities do not
exceed those of Parliament.

On the other hand, the Government is politicallysweerable to Parliamentwhich means that Parliament
exercises a certain control over foreign policyreduently, therefore, there are exchanges of amsnishich
enable the Government to take account of Parlidsiglgias, requests and objections. Howelierguestion of
parliamentary authorisation of directives on issoéforeign policy does not aris€Once a year, when the budget
is debated, foreign policy comes up for discussion.

- The executive

According to Article 90, "the Government shall paimthe development of the international rule of'laThe
Government is therefore responsible for internalorelations A major exception is the requirement for
parliamentary approval, which also applies to teeuciation of treaties and the withdrawal of resons, but
this intervention by Parliament does not applyhe tase of unilateral actions such as recognitidbtates or
Governments.

Traditionally, the Minister for Foreign Affairs waesponsible for elaborating the foreign policytioé country.
However, growing inter-State cooperation has tenddaur the distinction between domestic and ewigpolicy.
Ministers responsible for particular branches ahdstic affairs aspire to taking over the exteasglect of their
responsibilities. Furthermore, the Prime Ministeole in foreign policy has also increased in ingoace since he
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sits on the European Council, where the major ae@son foreign policy are taken.

- The people
There is no provision for referenda or populatatiites on foreign policy issues.
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25. NORWAY

25.1 Principles

- Identification

In Norway, which has the oldest valid ConstitutionEurope, there are very few written norms whiclidg
foreign policy. This area is principally covereg dustomary law at constitutional levehd also by norms of a
quasi-legal or political nature. The Foreign SmevAct sets out the rights and obligations of tlagous
individuals and bodies concerned. The legal natmsiot contain any definition of the principles aiths of
foreign policy. There is no provision specificalgquiring respect for values suchdesnocracy, the rule of law
or individual rights and freedoms the conduct of foreign policy.

- Control mechanisms
Judicial review is available only whelfgere has been a violation of an individual's right

25.2 Implementation

- The legislature

Although the conduct of foreign policy is traditally a prerogative of the King, Parliament has p@we control
the executive. Pursuant to Article 26 of the Cituigin, Parliament is to consent to the ratification ofreaty, in
three circumstancesvhere the treaty requires new domestic legislatwhere it requires budgetary action or
where it is of importance from a legal and politipaint of view. The same applies where the State enter
into an international commitment. On the otherch&arliament's consent is not required where the Gowent
wishes to withdraw from a treatyn practice, therefore, the Government showdgs consult Parliament before
adopting important foreign policy decisions. Cdtadions of this type may take place witltommitteesin this
case within the Foreign Relations Committee.

- The executive
The King is only the formal Head of State. The &ownent is actually responsible for the condudocgign

policy.

- The people

Referenda and popular initiatives do not ordinafiym part of the system.As an extraordinary measure
however, Parliament has decided to hold a referandtihas done twice so in respect of Norway'sssion to
the European Union.
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26. POLAND

26.1 Principles

- Identification

The Constitution contains only very general pravisi relating to the legal foundations of foreigriqyo
Treaties, which are regarded as a source of damasij establish the aims of foreign policy. Hunngts and
fundamental freedoms, democracy and the rule ofdeewegarded as principles which apply to both ekt
and external law. In the light of Poland's desoebe integrated in the structures of Western Eejrape
principles of these organisations have great infleeon the formulation of its foreign policy.

- Control mechanisms

Article 188 of the Constitution provides for the r@ttutional Court, which is responsiblmter alia, for
controlling the conformity of laws and treatiesttie Constitution. Article 79 of the Constitutiorvgs everyone
whose constitutional rights or freedoms have bag&imged the right to appeal to the ConstitutioGalrt for its
judgment on the constitutionality of a law or oth@rmative act upon which a court or organ of mubli
administration based its final decision with regardhe individual's rights, freedoms or obligai®pecified in
the Constitution.

26.2 Implementation

- The legislature

Each year the Parliament discusses the esseriaigtes of foreign policy. A report is presentadthe Minister
for Foreign Affairs for adoption by Parliament. e€8fiic reports may also be requested. Article 83he
Constitution sets out the categories of treatiestwiequire legislation before they can be ratifieadienounced.
These are treaties relating to State borders, sigéenlliances and treaties which impose finarmigtiens on the
State or matters regulated by statute or thosehwthie Constitution requires to be in the form efigbry law.
Article 87 of the Constitution defines sources oivarsally binding law in Poland, which are the Santion,
statutory law, ratified international agreementg]j aegulations. Article 90 introduces a new prifeigllowing
Poland, by virtue of international agreements,dleghate to an international organisation or intituthe powers
of organs of State authority in relation to certaatters.

- The executive

According to Article 146 of the Constitution, the@@cil of Ministers is responsible for the condotPoland's
foreign policy. According to Article 133 of the @stitution, the President is the supreme representaf the
country in its international relations. Under Al&i 133 the President also has a general supgrpswer in the
field of foreign policy. This power is inconsistamith the power conferred by Article 142 on thenidter for
Foreign Affairs to administer relations with ottgtates and with Polish representatives in othentces. The
President ratifies and denounces internationatié#eand/or notifies Parliament and the Senateedfieif prior
legislation is not required.

- The people
In matters which are most important for the Stateeferendum may be held. Such important mattess ofa
course, also relate to foreign policy.



27. PORTUGAL

27.1 Principles

- Identification

The Constitution lays down the legal principlesaygign policy. Article 7.1 of the Constitution of 1976 sets out
the general principles which govern foreign palicihey are consistent with those provided forhia first two
articles of the Charter of the United Nations. agesphs 2 and 3 of Article 7 define the principasaof the
activity to be employed by the organs responsibidtieius tractuum Paragraph 4ccords a special place to
relations with Portuguese-speaking countrid®aragraphs 5 and 6 are tksult of European integrationThey
were inserted in the Constitution to meet the @olsl of sovereignty raised by the Maastricht Treaty.

Other provisions concern the country's foreigngyoli These include Article 15, which concerns tigats and
duties of aliens, stateless persons, citizenseoEtliropean Union and citizens of Portuguese-spgakiantries.
Article 33.5 concerns extraditiodeportation and the right of asylunfrticle 78.2.d concerns cultural relations.
Article 163 f deals withParliament's participation in the construction afifépeand Article 197.1.i with the duty
to notify Parliament in European matters. Las#yticle 9 concerns the State's duty to ensure natio
independence and to promote the conditions negasstrat end.

The principles and rules of general or ordinargrimational law form an integral part of Portugulese (Article
8.1). The rules of conventions which have beew dhtified or approved and published in the Offidieurnal are
applicable in the Portuguese legal order insofahag impose international obligations on the cou(Article
8,2). All legal rules adopted by international amgations enter directly into force in the doneektgal order
where the relevant treaties so provide (Articlg.8.3

Treaties of major importance, such as the Maastfickaty, which led to a revision of the Constauatin 1992,
influence the formation of foreign policy.

- Control mechanisms
All courts have jurisdiction tappreciate constitutionalitfArticle 204). The court of last instance is the
Constitutional Court (Articles 210.1 and 212.1)effe have been a number of cases where the cawdsdken

required to examine the constitutionality of tresti conventions and agreements, since accordinteto
Constitution international conventions occupy &eleelow the Constitution but above legislation.

27.2 Implementation

- The legislature

Parliament approves conventions relating to mattengch fall within its exclusive competer(@eticles 164 and
165); treaties concerning Portugal's participaiionnternational alliances, or treaties of friengstpeace or
defence, treaties on the adjustment of Portugafdels, those dealing with military affairs or meastand all
those which the Government has submitted for agbdoy Parliament. A treaty which has not been aygut

cannot be ratified (Article 135 b). Prior approigatherefore required only for conventions andckentain treaties
whose subject-matter is international (Article 164Jor to declare war or peace (Article 164.nxeept in the
case of actual or imminent aggression (Article ¢85

- The executive
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The President of the Republi@as Head of Stataepresentsthe country abroad. He guarantees national
independence and the unity of the State (Article di2he Constitution). On a proposal from the &owment, he
appointsambassadors and special envoysabeepts the credentialsf foreign diplomatic representatives, he
ratifies international treatie®nce they have been approved,deelares waiin the case of actual or imminent
aggression anthakes peacéArticle 135) and, lastly, he may use piswer of veto against an application for
ratification of a treaty (Article 278.1) and refer treaties antkrnational agreements or conventions to the
Constitutional Court for a review of their legitioya

The Government approves treatiedich do not fall within the competence of Parkar(Article 197.1.c) and
proposesthat the President should declare war or peaceci@200.1.g). Any act of the President must be
countersigneddy the Government, otherwise it does not exidaim (Article 140). The Minister for Foreign
Affairs, in agreement with the Government, is resgildle for formulating, coordinating and implemagtforeign

policy.

- The people
Issues of great national interest which are tohleestuibject of legislation or an international coriie may be
submitted to aeferendun{Article 115.3).

- Decentralised authorities

Article 197 of the Constitution provides that thev@rnment is to be responsible for the conductooifin
policy. TheAutonomous Region®ladeira and the Azores) are requiredptoticipate in the negotiatiomf
agreements (Article 227.1.t). They are also fi@eegtablishrelations of cooperatiorwith foreign regional
entities, provided that they adhere to the direstiaid down by the organs of sovereignty (ArtE9.1.u).
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28. ROMANIA

28.1 Principles

- Identification

The Constitution states in Title I, "General Protes”, that the Republic is to enter into and dewgleaceful
relationswith all States (Article 10). The Constitutiorpreduces the content of the Declaration of the @éne
Assembly of the United Nations Organisation of 24tdDer 1970 on the principles of international law
concerning friendly relations and cooperation betw8tates, in which the States are requestatistain from
the use of forcer the threat of force and to observe the riglsoteereign equality.

The second principle relating to foreign policyithich Article 10 of the Constitution makes expresference is
the development ofood neighbourelations, which is tending to become a generabognised principle in
international affairs and which is often found i esolutions.

The third principle of foreign policy set out in tlte 10 of the Constitution is the State's firmdartaking to
observe the principles and otlganerally accepted rules of international laBy forming part of thgus cogens
the fundamental principles of international law ar@ndatory and must be observed as such. Thisvolirom
Article 103 of the Charter of the United Nationalthough the majority of mandatory rules of interamal law
form part of the content of its general principlgdjcle 10 of the Constitution makes separateregfee to respect
for the other generally accepted rules of inteamai law.

Treaties ratified by Parliament form part of dontelstw. According to Title | of the Constitutiothe Romanian
State undertakes to meet its international trelaligations strictly and in good faith. This givegpression to one
of the oldest principles of international relatipfjgacta servanda suht Treaties have the legal force of the law
whereby they are ratified. Article 20 providesttimathe event of conflict between treaties relgtio fundamental
rights and domestic legislation the internatiomalsions are to prevalil.

In practice, Romania's aim to be integrated in AfaesEuropean structures and alliances influeneefotimation

of its foreign policy. A number of articles of ti@onstitution establish the valuesdd#mocracy, the rule of law
and human rights Romania is also a party to a number of treatiesinternational conventions which implement
these principles.

- Control mechanisms

Compliance with the democratic values incorporatetie rules of domestic or international law isitcolled by
the domestic courts and by tl®nstitutional Courtand also by the protection mechanisms establibiietie
conventions on the protection of human rights tactviRomania is a partyTreaties must be compatible with the
Constitution Therefore they may either be ratified withousemation or lead to an amendment of the
Constitution. The constitutionality of a treatyyrize reviewed before the relevant law is promuldjateven after
promulgation of the law an objection of unconsiitlity may be raised before the courts (Article A and ¢ of
the Constitution). A further, and this tirpelitical, controlis exercised bfParliament

28.2 Implementation

- The legislature

Parliament approves the Government's foreign poltyen it accepts its general programiaued also when it
approves the reports or general declarations subsély presented by the Prime Minister. It methdraw its
confidencein the Government at any time by adopting a motibnensure (Article 111 of the Constitution). It
may putquestionsto Ministers and put questions to the Governmenarty member of the Government on
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important aspects of foreign policy. The Governirisirequired to produce the documents and infoomat
requested by Members of Parliament. Parliamentinilayence the definition of foreign policy, espalty during
the debates and vote on the Government's progranimaa it is submitted to Parliament. Parliameatifies
treaties and may also denounce thdiradopts declarations, messages and appeasu@s of foreign policy.

- The executive

The central role in the definition of foreign pglis played by théresident Herepresentshe Romanian State
and guarantees the national independence, unitytartbrial integrity of the country (Article 80.&f the
Constitution). He may consult the Government opdrtant or urgent problems. He may participate@etings
of the Government when problems of national interglating to foreign policy are discussed; he ipless over
these meetings (Articles 86 and 87 of the Conglitiit Howeverthe Government's opinion is advisoryhe
President sends Parliament messages concerniqpgitiogpal political problems of the nation (Artic83 of the
Constitution), which to a large extent concernifgmepolicy. The Presidemoncludeson behalf of the Republic
of Romania thdreatiespreviously negotiated by the Government and sulesgly submitted to Parliament for
ratification. Heaccredits and recallRomania’'s diplomatic representatives on a progdoza the Government
and approves the creation and abolition of diplanatissions and changes within their ranksThe
representatives of foreign countries are accrediteithe President (Article 91 of the Constitution).

The Government'srole is toimplementthe Romania's foreign policy in accordance wite tBovernment
programme accepted by Parliament. This role igechiout both by its concrete executive action bpdts
normative activity of proposing the laws which fiatreaties. Once accepted by Parliament, the Government's
programme becomes bindirggn the Government. The same applies to the meportdeclarations of general
policy presented to Parliament by the Prime Minjstéhich supplement or amend the initial programnidée
Government is answerable politically to Parliamenhe Minister for Foreign Affairs is responsibta tarrying

out the country's foreign policy in accordance vilith law and the Government's programme. He afs@sents
the country in international relations, alongsite President and the Prime Minister.

- The people

The President, after consulting Parliament, maytlasipeople to express bgferenduntheir views on problems
of international interest, including foreign polisyatters (Article 90). On the other hand, themigrovision for
a right of popular legislative initiative.



29. RUSSIA

29.1 Principles

- Identification

In the preamble to the Constitution the people wds®a proclaims its attachment to human rightsutireersally
recognised principles of equality of law and #edf-determination of peoplethe intangibility of democracy and
thesovereigntyf Russia. The Russian people recognises tfatis part of the international community.

While proclaiming the sovereignty of Russia, AHigl9 provides that Russia may be a party to intgeSinions
andtransfer part of its powers to then accordance with the corresponding treatiegrevkhis does not entail a
limitation of human and civic rights and freedomd avhere it is not contrary to the foundations loé t
constitutional order of the Federation.

Values such as democracy, human rights and fundamé&eedomsare among the foundations of the
constitutional system of the Federation of Russkdch no provision of the Constitution can infringfgticle 16),
still less the other State powers, including ingpkere of foreign policy.

According to Article 15.4 of the Constitution, theiversally recognised principles and rules ofrimaional law,
and also treaties, form an integral part of dorodatv. Moreover, internationaleaties take precedenawer
domestic law. There are no constitutional lawscitdetermine the aims and principles of foreigricgothese
are defined in ordinary laws. Consequently, tHacples established by treaties must be obsenisehwhe
foreign policy of the country is defined.

- Control mechanisms
As guarantor of the Constitution, tiresidentmay repeal acts of the Government, which, accgrtiinthe
Constitution, is to adopt measures to implemensRissforeign policy (Articles 80, 114 and 115).

The Constitutional Courbf the Federation rules on the conformity with @anstitution of the various domestic
measures (federal laws, acts of the PresidenCdlacil of the Federation, the Duma and the Goveniraf the
Federation), including those concerned with forgigiicy. It also rules on the conformity with tBenstitution
of treaties which are not yet in force. A treatljioh is declared contrary to the Constitution carerger into
force (Article 91 of the Law on the Federal Comitinal Court).

29.2 Implementatior’®

- Vertical division of powers

According to the Constitution of the Federationti@e 71),foreign policy and international relations, treagie
the problems of war and peace, external econontatioas etc. come within the competence of the fia¢ida of
Russia The coordination of economic relations comesiwithe joint competence of the Federation and its
subjects (Article 72 of the Constitution and Lawl8fMarch 1992).The Republics are autonomous participants
in international and external economic relatippsovided that this is not contrary to the Consitin, the laws of
the Federation and the Federal Treaty. Internati@iations within the Federation (and also witie territories

% In view of the federal nature of the Russian Stai the particular problems associated therewith,
was decided to deal with the relative responsibgitof the various bodies with a foreign policyerddy
analysing, first, the place of the federated Statebis sphere (vertical division of powers) asdcondly,
the respective roles of the legislature, the exeewtnd the people (horizontal division of powers).
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and the regions) is coordinated by the federalregé the State power of the Federation with theuRkcs.

One example which may be given is the Treaty beivwee Federation of Russia and the Republic ofafsten
"on the delimitation of spheres of competence hedlelegation of powers between the organs ofttdite Sower
of the Federation of Russia and those of the RapabTartarstan” of 15 February 1994. The trgmtyides that
the organs of the Republic are to exercise State pqvireckiding participation in international relatian that
they are to establish relations with foreign Staigd conclude with these States agreememitéch are not
contrary to the Constitution and the undertakingthe Federation or to those of the Republic, thay are to
participate in the activity of the correspondingemational organisations and pursue an autonorexiesnal
economic policy. Lastly, joint coordination is éaged for international and external economidiozia.

On the other hand, Article 4 of the law on inteioal treaties of the Federation of Russia provithes the
treaties of the Federation which concern questwinish fall within the competence of its subjects & be
concluded by agreement with the competent orgatieafubjects concerned

The subjects of the Federation of Russia may sutemitonsideration by the President of the Fedmmatir the
Governmentrecommendations on the conclusion or denunciatiod the cessation of international treaties
(Articles 8 and 35 of the Law on International Tiesof the Federation of Russia). Similarly, ldgislature of a
subject of the Federation of Russia may submihéRQuma a draft law on the ratification of an in&onal
treaty which is not yet in force as regards theeFatibn (Article 104 of the Constitution and Arécl6 of the Law
on International Treaties of the Federation of R)ssOn the other hand, the subjects of the Fédarare
responsible, within the limits of their powers, fimplementing treaties (Article 32 of the Law).

Following the winding-up of the USSR and the caatbf theCIS> it was agreed by the Agreement on the
Creation of the CIS, and its statutes (Articlethyt the CIS haro international powerand that its organs are
only coordinating organs The council of Heads of State and the CounciHehds of Government of the
Member States of the CIS adopt, by common accgrdghsensus), decisions on the coordination ofdiegn
policy activities of members of the CIS.

- Horizontal division of powers
The President of the Federation

Pursuant to Article 80 of the Constitution, thediient is the Head of State and the guarantoreo€tmstitution
and human rights and freedoms. He protects therasigwty, independence and integrity of the Staite
determines the fundamental directions to be foltbwg foreign policy and represents the Federatiorits
international relations He directs foreign policyjegotiates and signs treatiaad the instruments of ratification,
he accepts the credentialand resignations of foreign representativedse appoints and dismisses Federal
Ministers, including the Minister for Foreign Affaj on a proposal from the President of the Governtjrhe
approves the Federation's military doctrine angy @onsulting the committees and commissionsetttambers
of the Federal Assembly, he appoints and recadigliffiomatic representatives of the country in otbeuntries
(Articles 83 and 86 of the Constitution). Pursutmtthe law on international treaties, the Pregidekes
decisions relating to the organisation of negairetiand the signature of treaties, grants the syworeling powers
and submits the relevant treaties for ratificatidn.the event of aggression or an imminent thoéatggression
the President declares a state of emergency aifiésitite Council of the Federation and the Dumaicle 87).

*1 Community of Independent States.
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Pursuant to Articles 5 and 20 of the Law on defgheePresident declares a state of war in the eséarmed
aggression Decisions to send armed forces outside the Bgderto take part in peace-keeping activitiesadse

taken by the President on the basis of a decried@ouncil of the Federation (Article 7 of the DawVhere it is
proposed to take part in international coerciveoastthe President's decision must be taken inrdanoe with a
ratified treaty in accordance with the federal [@ticle 10 of the Law). The President forms amesies over
the Security Council of the Federation. The Ségw@ibuncil examines issues of foreign policy, inticalar

those concerned with the maintenance of securitypaepares the decisions of the President.

The Government

Pursuant to Article 110 of the Constitution, thev@mment exercises the executive power. It takesrieasures
necessary to carry out the policy of the countrytiCle 114 of the Constitution). However, its aotsy be
repealed by the President where they are contvahetConstitution or to federal laws (Article 11%)ursuant to
the Law on International Treaties, within the splsesf its competence, tk&vernment decides to negotiate and
sign treaties and presents them for ratification

According to Article 6 of the Law on Defence, thev@rnment, within the limit of its powers, orgamshe

implementation of the commitments provided for @fiethce treaties. It organises the control of #po# of arms
and weaponry, conducts international negotiationsnditary issues and determines the measuresdngihen

confidence between States and to reduce the mitiaeat and to create collective security. Pathe armed
forces may be under joint command, in accordande the treaties. Pursuant to the Law on the puoreetbr

sending military and civil personnel to take parpeace-keeping and security activities, the Gowent takes the
decision to send civilian personal to the frontiersake part in a peace-keeping and humanitarchadivities

(Article 9).

The legislature: Council of the Federation and Duma

According to Article 104 of the Constitution andtile 14 of the Law on Treaties, treaties are igatifor

denounced by a federal law adopted by the Dumae 18l must be examined in the Council of the Fetiera
Article 15 of the Law on Treaties determines tieaties which must be submitted for ratificatiorne3e are:

(a) treaties whose implementation entails the amend of federal laws in force or the enactmentes faws

and those which establish rules other than thasaded for by law;

(b) treaties having as their subject-matter theléimental rights and freedoms of citizens;

(c) treaties concerning the territorial delimitatiof the Federation with other States, includingséhrelating to
frontier crossings;

(d) treaties concerning the establishment of iBtate relations, the capacity of Russia's defemgestions of
disarmament, the international control of disarmatiraed the guarantee of peace in internationakgcu

(e) treaties relating to the Federation's parttmpain inter-State unions and international orgations, where
these treaties envisage the transfer of some qda¥vers of the Federation or where they estalilistatoption of
legal decision which will be binding on the Fedieratand

(f) treaties which the parties have agreed are tatified.

The two chambers also exercise indirect controf thesconduct of foreign policy:

- they hear the President's message on the prirtipations to be taken by foreign policy (Artisl84 and 100
of the Constitution) and the speeches of the dirsaf the foreign States;

- theyadvise the Presideioin the appointment and recall of diplomatic repnéstives;

- they receive informatiorfrom the Minister for Foreign Affairs where trezgihave been concluded or have
ceased to be effective;

- they may also give recommendations on the coiocipsessation or suspension of treaties (Artiglasd 35 of
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the Law on International Treaties); and
- they may use the legislative initiative on theneasubjects (Article 104 of the Constitution, Ag&16 and 37 of
the Law on Treaties).

- The people

According to Article 32 of the Constitution, citize are entitled to participate meferenda The Law on
Referenda of 1995 does not include foreign polggués among those which are not to be submitted to
referendum. Consequently, the people may playtarpdefining foreign policy by means of a refadem. The
people may also take the initiative for a referendiWWhere the Constitutional Court recognises tthastatutory
conditions are met, the President is required b &oeferendum (Articles 8 and 12 of the Law ofeRenda).

Given such a complex division of powers, it wasassary to provide mechanisms to control compliavittethe
attribution of these powers. Article 125 of thenStitution, Chapter I1X of the Federal Constitutibbaw on the
Constitutional Court and Article 34 of the Law andrnational Treaties provide thiihe Constitutional Court is to
resolve disputes as tmmpetence between the federal organs of the tpoirer and also between the organs of
State power of the Federation and those of itsestwjin connection with the conclusion of treatéshe
Federation where the disputed competence is defind¢ide Constitution of the Federation. Where @Gwurt
recognises that the act does not fall within th@petence of the organ of the State power which pigated it
the act ceases to be effective as from the daiesied in the decision.
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30. SLOVAKIA

30.1 Principles

- Identification

There are no specific provisions on the legal fatiods and objectives of foreign policy. In thghli of the

general provisions of the Constitution, howeveis possible to conclude that a number of prinsigheist. Thus
the preamble to the Constitution refers toittieerent right of nations to self-determinatiand tothe importance
of continuous peaceful cooperatiavith other democratic States. Article 1 providbat "the Republic of
Slovakia is a sovereign and democratic State subjethe rule of law. It is not bound by any idmgpt or

religion”.

The essential document in which the objective®r#ifin policy are set out, as required by the Gortisin, is the
programme of the Government (Article 113 of the €ibution).

Article 11 of the Constitution establishes the ¢bowal superiority of treaties and other interoatil agreements
on human rights and fundamental freedoms over dmmkesv, provided that the international treatiesla
agreements guarantee greater rights and freedQitieer treaties have priority over domestic lawsvjled that

they contain a superiority clause to ensure prefedeapplication. Where the provisions of a tyeate different

from those of domestic laws they are applied direcin certain cases, therefore, the principldstdished by

international conventions must be observed whezigorpolicy is determined.

The values of democracy and respect for humansrigave indirect influence of the country's forefpiicy,
since their observance is a condition of the cgisnrdmission to international organisations.

- Control mechanisms

First of all, a control is effected by internatibmaganisations. Thus, for example, pursuant tocker 8 of the
Statute of the Council of Europe and Article 6 o {Charter of the United Nations, a country whiaitsfto
respect certain values may be excluded.

According to Article 86.g of the Constitution, Ramhent may passmotion of censuragainst the Government,
including where it fails to carry out its foreigmlgy programme. A specific vote of no confiderinethe
Minister for Foreign Affairs, or any other membéittee Government, may be passed in respect othistis in
connection with foreign policy.

30.2 Implementation

- The legislature

The National Council of the Republic of Slovakiagsponsible for debating the Government's progrnfion
controlling its activities and for "negotiating"ekote of confidenc be adoptedis-a-visthe Government as a
whole and its individual members (Article 86.9).

According to Article 86.e of the Constitution, Ramhent is toapprove certain categories of treaties
"international political treaties, general econontieaties and other international treaties whichstmioe
implemented by a law". Similarly, Parliament meshsent to withdrawal from these treaties or tontledrawal
of reservations etc.

Furthermore, certain matters fall within the exslaompetence of Parliament. Article 86.c of @anstitution
provides that Parliament is to give its consenthiform of a Constitutional Law, to treaties ofan between
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Slovakia and other States and to the terminatiosuoh treaties. According to Article 86Rarliament is to
declare warin the event of an armed attack against Slovakighere its international obligations under common
defence treaties so require. Lastly, Article Bavides that Parliament must consertt@éops being sent abroad

- The executive

The organ essentially empowered to elaborate the lpainciples of foreign policy is the Governmenhese
principles are incorporated in the Government'gyumme, which is approved by Parliament in a vdte o
confidence. According to Article 11.g of the Catusion, "the Government shall decide collectively on basic
guestions of domestic and foreign policy'Since 1993the Government has been authorised to conclude
international treaties which do not require the apgl of Parliament With the Government's consent, its
members are authorised to conclude other treaties.

The Presidentis not empowered to elaborate the basic principldsreign policy. Within the framework of his
constitutional powers (Article 102.a to r of thenSttution), the President conducts foreign padisyprovided for

in the Constitution. According to Article 102.a thie Constitution, heepresentgshe Republic in international
relations, henegotiates and ratifieshe most importaninternational treaties he receives and accredits
ambassadors (Article 102.b), and declares a dtatarand war (Article 102.k).

- The people

Articles 93 to 100 of Chapter 5, Part 2 of the Gitutson cover the circumstances in which a refdten may be
held. Article 93.1 of the Constitution providegith constitutional statute on the formation of a unif the
Slovak Republic with other States or its seceskiom such a union is to be confirmed by an obligato
referendum

A facultative referendum may be held either uporesolution of Parliament or upon a petition suleditby
350,000 citizens. According to Article 95 the Citnsion, the referendum is to be declared by thesident.
Article 93.3 provides that "no issue of fundamenigthts, freedoms, taxes, duties or national buadgenatters
may be decided by a referendum”. Article 93.2 jplew that "a referendum may also be held to detereriucial
guestions of public interest”. The President duaisdeclare a referendum until he has examinedhehdhe
constitutional conditions for a referendum are meEtirthermore, Article 27.1 of the Constitutionaddishes a
right of petition

As a general rule there is no control of the cohd@ioreign policy. In the event of@nflict as to competence
however,the problem will be resolved by the ConstitutioGalurt (Article 126 of the Constitution). Similarly,
where a problem arises as to the interpretatiothefconstitutional provisions on competence ingdpleere of
foreign policy, the Constitutional Court may giveganerally binding interpretation (Article 128.1 tife
Constitution).



31. SLOVENIA

31.1 Principles

- Identification

According to the Constitution, laws and regulationast conform with treaties arttie generally accepted
principles of international law The Law on Foreign Affairs regulates the conaiidbreign affairs. Values such
as demaocracy, the rule of law and the protection ofmba rights and fundamental freedolsu® among the
principles forming the basis of the State, accgrdiConstitution, which, as the supreme legaliadiinding on
all authorities.

Slovenia’s intention to take part in the procesSwbpean integration and to become an associatéearef the
European Union influence its legislation, in thexse of seeking to achieve harmonisation with Ewope
standards.

- Control mechanisms

The Constitutional Court decides upon the confgrroft laws and regulations with ratified treatiesd ahe

general principles of international law. It alsashurisdiction to decide any individual complagileging a

violation of human rights and fundamental freedtosppersonal acts. Finally, it may also be requetieule on

the conformity with the Constitution of a treaty whishin the process of being adoptdts opinion is binding on
Parliament. The Constitutional Court has not y&d on whether it has jurisdiction to evaluate ¢baformity

with the Constitution of a treaty which has alreédgn ratified by statute. However, it has alredelylared that
it has jurisdiction to evaluate the conformity witle Constitution of treaties ratified by regulatio

Judicial review of actions taken within the framekvof foreign policy is possible only in the evehterror,
crime or tort Complaints may also be lodged against the Pkfiméster or any other Minister and against the
President of the Republic.

31.2 Implementation

- The legislature

Parliament defines the basic principles of foreigolicy. It ratifies treaties It adopts resolutions,
recommendations, opinions and decisions andpfoints and dismissesiembers of Slovenia's permanent
delegations to international organisations. Theeiga Affairs Committee of Parliament confirms ihéiative

for concluding a treaty and gives its suggestiorn. the negotiating stage the delegation reports to the
Committee Following the signature of the treaty the Cornweitdecides whether or not to propose that
Parliament should ratify it. Parliament may alsitiate the procedure for the amendmenti@nunciationof an
international treaty.

- The executive

The President has arepresentativefunction. He accredits and revokes the accreditation Sibvenia's
ambassadors to foreign countries audepts the credentialsf foreign represents. He issues instruments of
ratification.

TheGovernmentnd the Minister for Foreign Affairs ensure traefgn policy is formulated and implemented in
conformity with the principles defined by ParliarheThe Government takes the initiative for thenaigire of
international agreements aadsumes responsibility for the negotiationis ratifies protocols, programmes and
other similar instruments which do not contain &ddal obligations and which are concluded for poepose of
implementing treaties which have already been coled. The Government is accountable to Parliament.
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- The people

Citizens may initiate a procedure for amending@bestitution angbropose laws In certain cases (where a large
number of citizens have signed a petition to tifatt Parliament must declareeferendum There are very few
issues whicltannot be submitted to a referendu@ne such issue is tireplementation of a treatyParliament
may also hold a consultative referendum on an is§tmeajor importance. The results of such a reiguen are
binding.
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32. SOUTH AFRICA

32.1 Principles

- Identification

The constitutional and institutional changes tloaktplace in South Africa since 1994 provides fapartant
changes in the foreign policy formulation and inmpémtation process&sThe Constitution doasot include any
specific foreign policy guidelineblowever it provides tamework for procedural matters and policy deaisio

Relevant constitutional provisions that have aibgawn foreign policy matters include the following

a) The founding provisions in Section 1 (Act 1081806): The Republic of South Africa is one, soigre
democratic State founded on the following valuegman dignity, the achievement of equality, and the
advancement of human rights and freedoms; nonlismiand non sexism; supremacy of the Constitudiath the
rule of law; universal suffrage, regular electiansl a multi-party system.

b) The supremacy of the Constitution (Section 2).

c¢) The BiIll of rights (Section 7-39).

d) International agreements (Section 231): The Blgpus bound by international agreements whichewver
binding on the Republic when this Constitution tediect.

e) Customary international law (Section 232): Custry international law is law in the Republic uslesis
inconsistent with the Constitution or an Act of lRRanent.

f) Application of international law (Section 233)/hen interpreting any legislation, every Court nurgffer any
reasonable interpretation of the legislation thatconsistent with international law over any abgine
interpretation that is inconsistent with internatiblaw.

- Control mechanisms

The position of the judiciary in South Africa hdscachanged considerably since 1994. This is thaltref
important changes to the constitutional framewdrét tstrengthens the role of the judiciary. Firstatif as
provided for in the Constitution (Act 108 of 19%&ction 2), the Constitution is the supreme lathefRepublic,
and any conduct or law inconsistent with the Ceuttn is invalid. The second change involves tiwusion of
the rule of law principle as a provision in the Gmtion (Section 1 c). The third change broudbad in the
Constitution is the creation of a Constitutional u@o The Constitutional Court is the highest coimt
constitutional matters (Section 167 3 a). The foumportant change is the limitation of the sowgméy of the
Parliament. The Constitution provides for the riéjecof any law of Parliament by the Constitutiot@burt
which is inconsistent with the Constitution. Suattegision or any other decision by the judiciargireding on all
persons or organs of State to which it appliest{@e65).

32.2 Implementation

According to Section 231 (1) of the Constitutidme thegotiating and signing of international agregmes the
responsibility of the national executive.

An international agreement binds the Republic afigr it has been approved by both the Nationaéssdy and
the National Council of Provinces, unless it is arfighe following agreements: international agreeisief

52 The constitutional changes that took place in South Africa include the replacement of the Constitution of the
Republic of South Africa (Act 110 of 1983, with the transitional Constitution (Constitution of the Republic of South
Africa of 1993, Act 200 of 1993). This was followed by the acceptance of a final Constitution of the Republic of South
Africa 1996 (Act 108 of 1996).
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technical, administrative or executive nature agree@ments which do not require either ratificatoraccession,
entered into by the national executive, bind th@uRéc without approval by the National Assemblydahe
National Council of Provinces, but must be tabfethe Assembly and the Council within a reasontivle.

When the African National Congress (ANC) took powet994 it envisaged a more active role for Pardiat in
the foreign policy sphere. The rules of Parliams&ate changed to give parliamentary portfolio corteat a
more direct and active role in the process of goreiolicy formulation. However, the role of the IRement
remains still very limited in this field.



33. SPAIN

33.1 Principles

- Identification

There are very few principles which guide the fgmepolicy of the State. The Constitution mentionty the
principle of thepeaceful resolution of disputasd the principle ofooperation between countriéarticles 1 and
2 of the Charter of the United Nations). Moreoveonly does so in the preamble, which undermthes legal
force. In addition, the terms employed are vernegal.

However, it is possible to find other articles whinay be regarded as indirect guidelines for forgigiicy:

(a) Article 11.1 of the Constitution authorises Biate toconclude treaties on dual nationality with Iberian-
American countriesor countries which have or had special links w#ipain. This authorisation was not
constitutionally necessary and must therefore garded as designed to promote political actioha direction.
(b) Article 13.2 refers to the treaties whereby tiaéionals of the signatory countries may be gdatiteright to
vote in municipal electionsThe concession must be granted on a reciprasas.b

(c) Article 42 requires the public powers to ensiimeprotection of the economic and social rights of r'8ga
workers abroad

(d) Lastly, Article 56, which provides that the Kins the supreme representative of the State @miational
relations, ascribes particular importance to retegiwith "the nations of its historical communityThis article
has been interpreted as constituting encouragearettte part of the drafters to develop relationt Wiatin
America. It is important to note that the rolelo King is purely symbolic.

The Constitution makes no reference to values asdemocracy, human rights or the rule of laga basis for
foreign policy, but Article 95.1 of the Constitutiowhich expressly prohibits the signature of tesatontaining
provisions contrary to the Constitution, and thpantance of these values in domestic law, argudavour of a
foreign policy which seeks to satisfy the pring@@d values established in the Constitutibkeegal rules having
less than constitutional force also play a padefining the legal foundations of foreign policyrficularly as
regards the organisation of the State's internatiactivities.

According to Article 96.1 of the Constitution, pesty concluded international treaties form parthaf domestic
legal programme once they have been officially ighleld in Spain. According to Article 96.1 treatesnot be
amended except by the mechanisms provided forithere

- Control mechanisms

The Constitutional Courtmay intervene in the final stage of the approvalcedure to evaluate a treaty's
conformity with the Constitution (Article 92).

33.2 Implementation

- The legislature

The two chambers intervene in different ways, aiftkrdnt conditions apply as to the majority requir
depending on the treaty in question. AccordingAttcles 93 and 94 of the Constitutiotieaties must be
accepted by both chambevbere:

(a) they authorise international institutions agaorisations to exercise powers deriving from thes@itution;

(b) they are of a political or military nature, yheoncern the integrity of the national territony rigghts and
fundamental freedoms, they entail financial obl@ or require an amendment of or derogation fteraw or
require special measures in order to be implementdte chambers must letified immediately of all other
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treaties or agreementarticle 94.2).

Foreign policy lies within the realm of Governmgmwers. Another specificity of the Spanish systenthat
Parliament, by its authorisation to conclude te=atis well as by its supervision of their impleragoin, plays an
active role in this domain, and may even act asvand force in such matters.

- The executive

The Constitution of 1978 democratised the impleat@nt of foreign policy. Although the King is tisepreme
representative of the State in international refeti(Article 56.1 of the Constitution), the Goveemnis given the
role of principle administrator of foreign policjloreover, a range of controls has been establishese may be
political, and exercised in Parliament, or legal] axercised in the Constitutional Court.

Article 63 of the Constitution provides th#die Kingis to express the State's agreement to be bound by
international treaties The majority opinion among legal writers holbattthis reference is only to agreements
which have been approved by Parliament. The Kowedits ambassadoend other diplomatic representatives
anddeclares war and peaagith theprior authorisation of Parliament

The initiative for concluding treaties is exclugyweithin the competence of tti@overnmentwhich, according to
Article 97, 'directs domestic and foreign policyThe Minister of Foreign Affairs is responsititg negotiating
treaties.

- The people

Article 87 prohibits direct legidative initiatives by citizens in international matters. However, tlere is
nothing to prevent areferendum being held in such circumstances. Thus a referench was held in 1982 in
which citizens were asked whether Spain should rermaa member of NATO.

- Decentralised authorities

Article 149.1.3 provides that international relat® are among the matters for which the State hakigxe
competence Following an initial literal interpretation ohis article, which was severely criticised by legal
writers, the Constitutional Court reduced the scopthe exclusive powers of the State. The reagpis that
Spain's integration in the world, and in the Eussp&nion in particular, has the effect that intGomal relations
may affect any matter, which might in practice depthe powers granted by the Constitution toAbi®onomous
Communitie®f their importance.

The Autonomous Communities may in certain circumsta, without weakening the Government's prerogmtiv
request the Government to negotiate treatiefowever, they cannot attempt to obtain inteomati statusor to
conclude treaties which are legally binding on 8tate On the other hand, the Governmemeiguired to notify
the Communities of the negotiation and signatura tieaty which might have repercussiamsreas which are
of particular concern to the Communities.



-O5-

34. SWITZERLAND

34.1 Principles

- Identification

Thetraditional axioms of foreign policgre:

(@) neutrality. This is the only one mentioned in the Constituiiin the provisions on the respective tasks ef th
legislature and the executive, not in those onidareolicy)> The reference is to the principle of non-
interference in war between two States, which feenkamended (Switzerland may participate in migtige
sanctions or in actions against threats which daomoemoved by cooperation).

(b) solidarity. This is humanitarian solidarity and solidarity dconomic and social cooperation. This principle
attenuates the principle of neutrality so that Zsvland can avoid being classified as an egoittieS

(c) universality This relates to the maintenance of diplomatiatiens with all States, of contacts in matters of
cooperation and adherence to international orgaonsaof a universal nature.

(d) availability. This refers to Switzerland's good services beiffigred to States or international organisations
which request them,

Article 2 of the Constitutions sets daour aimsof the Constitution, which must be the aims ohbdemestic and
foreign policy:

(a) to ensure thedependencef the country;

(b) to maintairpeace and ordewithin the country;

(c) to protect théreedom and rightsf confederates; and

(d) to increase theommon prosperitgf confederates.

In its Report on foreign policy in the 1990s thel&ml Council endeavoured to define the aims ofoitsign

policy action with express reference to ArticlefZtee Constitution, with the intention of givingnew lease of
life to the above principles. Five axes were st 0

(a) the maintenance and promotion of security @&at@,

(b) commitment in favour of human rights, democracyl the principles of the rule of law,

(c) growth in common prosperity,

(d) the promotion of social cohesion, and

(e) the preservation of the natural environment.

Here it is a matter of measures concerned withntipementation of foreign policy rather principlesich are
binding on those responsible for defining it.

Treatiesform an integral part of domestic law. Insofattey establish principles or objectives of foregticy,
they are thereforbinding However, Switzerland is not a party to interoredil organisations of integration.
However, the following exceptions should be memghrthe UN - from the political point of view Swétzand
follows the directions laid down by the UN, althbug is not a member; and the European Union -
"Eurocompatibility” is also one of the principlesieh in practice influence the determination of &noreign
policy; and the Council of Europe. Values sucld@socracy, human rights and the rule of law ardibghon
the organs of the State, including where they déhlinternational matters.

>3 Article 8 Chapter 6 and Article 102 Chapter 9.
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- Control mechanisms

Mechanisms to ensure the control and protectidmuaian rights are provided for in domestic law otr@aties.
The violation of a treaty may be relied on befang eourt, provided that the provisions is self-exgw, which
does not apply, for example, in the case of ecomami social rights.

An act which falls within the sphere of foreignippl(authorisation to ratify treaties) may be clesged before
the Federal Court on the ground that it violatepaitical or constitutional right However, whether or not such
a control is available depends on the nature oftimested act. Article 113m@Bohibits the Court from reviewing
the constitutionality of federal lawand there is no autonomous limit to the revisidnth@ Constitution.
Authorisation to ratify a treaty decided followipgpular consultation cannot be reviewed by the Cour

34.2 Implementation

- The legislature

The conclusion of treaties.

The General Assembly is competentctanclude treatiesand alliances Article 85 Chapter 6 and Article 102
Chapter 8). In principle, the executive negotiatad signs treatiegslthough the legislature authorises their
ratification.

Foreign policy directives.
The fundamental principles of foreign policy arenialated by the Federal CouncilAdmittedly, its messages
are presented to Parliament, but they do not retprimal approval

The adoption of unilateral acts.

There is na priori limit. Since Article 113.3 requires the Federau@ to apply treaties ratified by Parliament, it
may be inferred that thostenouncedby Parliament can no longer be applied, evereiffdderal Council has not
implemented such a decision.

- The executive

The General Assembly is empowered to concludddreand alliances and thederal Council is responsible for
conducting foreign relationgArticle 85 Chapter 6 and Article 102 Chapter 8n principle the executive
negotiates and signs treatjedthough the legislature authorises their rattian. Howeverthe Federal Council
may only ratifyagreements in simplified form (treaties of minoportance, provisional treaties, treaties which do
not create new obligations). The Federal Counely mnly denounce treatiesncluding those ratified by the
Federal Assembly, anwiithdraw reservationsvithout Parliament's assistance.

The fundamental principles of foreign policy are foraigld by the Federal CouncilAdmittedly, its messages
are presented to Parliament, but they do not redamal approval. The Government defines andemphts
foreign policy It conducts Switzerland's extenrstions.

The regime is collegiate in the sense that the Hé&tate iprimus inter partegand plays no particular role in
formulating foreign policy.

- The people

The ratification of certain international documenispending on the nature of the treaty, is sonestismbmitted
to areferendum Switzerland has opular initiativein the sense that a sufficient number of citizeay propose
a constitutional amendment. Thus there have rgdeeén a number of popular initiatives designedeoure a
stricter immigration policy.
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There are two kinds of referendum: an obligatofgresadum, which is addressed to the people andahi®ns,
and a facultative referendum, which is addrességdtorthe people and which is held only where retge: by a
sufficient number of citizens.The issue of accession to collective security asgdions or to supranational
communitiesis determined by the people and the cantons, ith&d say, it is submitted to an obligatory
referendum. The ratification of treaties of fixed duration, &ssion to an international organisation or the
ratification of treaties entailing a multilateralnification of the law or of other treatigsay, upon a decision of
the Federal Assembly, be submitted to a referendum.

- Decentralised authorities

Pursuant to Article 8 of the Constitution, the Gaidration alone is competent to conclude treatiesaliances
with foreign States However, Article 9 provides for an exceptionfavour of the cantons, but one which is
relatively unimportant. The cantons m@aynclude treaties of local importance or of lessaportance and they
must be approved by the Federal Coyngtiich may oppose their ratification or concluldenh on its own behalf
where they are of national importance. Pursuarthéodraft Constitutional reform currently in pregs, the
cantons will be empowered to conclude treatiesimvitie spheres of their competence. This provitienefore
appears less restrictive than the present Artigle 1
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35. SWEDEN

35.1 Principles

- Identification

The conduct of foreign policy and the definitionitsfgoverning principles are not the subject ghlerovisions.
Even Sweden's traditional policy péutrality, which may be summarised as "non-participatioaliilances in
peacetime with a view to remaining neutral in tkeng of war", has no legal basis in either domdstic or
international law. Furthermore, international ldees not form part of domestic law unless it hambeceived
in the internal legal order.

35.2 Implementation

- The legislature
According to Article 6 of the Instrument of Goveram, the Governmenhefore adopting a decision, must
confer with the Foreign Affairs Advisory Council @hforeign policy matters of major importance

According to Article 1 Chapter 10 of the InstrumehGovernment, the Government may not concluderaayy
without theconsent of Parliamerif the agreement presupposes the amendment ogattmo of a law or the
enactment of a new law, or if it otherwise concexrmsatter which is for Parliament to decide. Sinyl without
Parliament's approval the Government may not cdecany other treaty giving rise to internationdigations
for Sweden if the agreement is of major importantiee same rules apply to the commitment of thériReaany
other international obligation and to the denummmabf an agreement or international commitment.

- The executive
The King representSweden. He hasymbolic and ceremonial dutie®\s Head of State he is kept informed by
the Government concerning the affairs of the Realm

The Government is responsible for determining ¢prgiolicyunder the political, legislative and financial toh

of Parliament. Pursuant to Article 1 Chapter 1@hef Instrument of Government, the Governnanicludes
treatieswith other States and with international orgamset According to Article 9, it magommit the armed
forcesin order to repel an attack on the Realm. Othsswine armed forces can be committed only with the
agreement of Parliament, unless a law so provides @bligation to that effect is envisaged ineaty approved

by Parliament. No declaration of war may be madbout the consent of Parliament except in the egéan
armed attack. However, the Government may authdinis use of force in accordance with internatidenalto
prevent a violation of Swedish soil.

- The people
The people may be consulted by referendum on forpiicy matters, as in the case of tieéerendumon
Sweden's accession to the EU.



36. TURKEY

36.1 Principles

- Identification

In the preamble to the Constitution, which hassdume legal force as the Constitution itself, theression of the
founder of modern Turkey, Kemal Atatirk, "peacé@ne, peace in the world" is repeated. Accordingrticle

16, the fundamental rights and freedoms of aliemy fme restricted by law in a manner consistent with
international law. Article 92 limits Parliament's power to declare war to send armed forces abroad to
situations deemed legitimate under internationat.laAccording to Article 90, international agreengewntich
have entered into force have the same force as Tamthis extent they may also influence the deitgaition of

the principles or aims of foreign policy.

Democracy, the rule of law and respect for humaghts are among the essential principles of the Turkish
Republic set out in Article 2 of the Constitutiondathe conduct of foreign policy must thereforeoaksspect
these principles.

- Control mechanisms

There is no specific control mechanism to ensuspa&t for the above-mentioned principles in forgygiicy.
There is no provision for instituting proceedingsfdse the Constitutional Courtfor a review of the
constitutionality of treaties which have alreadgeatified.

36.2 Implementation

- The legislature

Parliamentcontributes to the determination of foreign polimy its power taatify treaties However,certain

treaties take effect without Parliament's approvahis applies to agreements regulating econatoicymercial
and technical relations and covering a period ofraye than one year, provided that they do notileshy

financial commitment by the State and do not aderaffect the status of individuals or the propeights of

Turkish citizens abroad. Parliament must be notified of such agreemewtthin two months of their
promulgation. Similarly, agreements concerningithplementation of a treaty which has already besified

and economic, commercial, technical or administeatéigreements concluded on the basis of an aidtiondy
law do not require parliamentary approval.

Parliament may naidopt legally binding foreign policy directivesiowever, it may pass a resolution expressing
its views, but without legal force. FurthermorerlRment cannot take unilateral action in thedfief foreign
policy. Parliamentancontrol takes the form of questions, general debatesipwitation and parliamentary
inquiries.

- The executive
The conduct of foreign policy is the responsibitifiythe Council of Ministers The Minister for Foreign Affairs
plays a particularly important role in determinthg principles of foreign policy.

The President(Article 104) ratifies and promulgatesreaties andaccredits Turkey's representatives in other
countries; however, these are formal powers exag@ntly with the Council of Ministers.
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37. UKRAINE

37.1 Principles

- Identification
Article 8 of the Constitution of Ukraiiéprovides that the principle of the rule of lawésognised and effective
in Ukraine.

According to Article 18 of the Constitution, therégn political activity of Ukraine is aimed at ensqg its
national interests and security by maintaining ped@nd mutually beneficial cooperation with memnsbef the
international community, according to generallyramkledged principles and norms of international law

In accordance with Article 9 of the Constitutionteirnational treaties that are in force, agredzbtbinding by the
Verkhovna Rada of Ukraifi& are part of the national legislation of Ukrain€he conclusion of international
treaties that contravene the Constitution of Ulgaspossible only after introducing relevant anmees to the
Constitution of Ukraine.

According to Article 26 of the constitution, foreigrs who are in Ukraine on legal grounds enjoystrae rights
and freedoms and also bear the same duties amneittf Ukraine, subject to the exceptions estaddidly the
Constitution, laws or international treaties of aike.

The use of existing military bases on the territofyUkraine for the temporary stationing of foreignlitary
formations is possible on the terms of lease, byptiocedure determined by the International treatidJkraine
ratified by the Verkhovnha Rada of Ukraine (Prowsit4 of Chapter XV "Transitional Provisions" of the
Constitution of Ukraine).

- Control mechanisms

The Authorised Human Rights Representative of therkhovna Rada of Ukraine (the Parliamentary
Ombudsman) exercises parliamentary control oveoliservance of constitutional human and citizegists and
freedoms (Article 101 of the Constitution, Article of the Authorised Human Rights Representative of the
Verkhovna Rada of Ukraine Acf

** The Constitution of Ukraine was adopted by thekievna Rada of Ukraine on 28 July 1996.
% Parliament of Ukraine.

*® The Authorised Human Rights Representative of the \deridn Rada of Ukraine Aetas adopted by
Verkhovna Rada of Ukraine 23 December 1997.
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The Constitutional Court of Ukraine provides opitscon the conformity with the Constitution of Ukraiof
international treaties of Ukraine that are in foroeinternational treaties submitted to the Verkiao Rada for
granting agreement on their binding nature (Artitsl of the Constitution of Ukraine and Article @Bthe
Constitutional Court of Ukraine Act’

37.2 Implementation

- The legislature
According to Article 85 of the Constitution, thetlaority of the Verkhovna Rada of Ukraine comprises:

. determining the principles of domestic and fangiglicy;

. hearing annual and special messages of the EnesitiUkraine on the domestic and foreign situratid
Ukraine;

. declaring war upon the submission of the PresioérJkraine and concluding peace, approving the

decision of the President of Ukraine on the us¢hef Armed Forces of Ukraine and other military
formations in the event of armed aggression agbikistine;

. confirming decisions on granting loans and ecdoaid by Ukraine to foreign states and internatlon
organisations and also decisions on Ukraine rawpildans not envisaged by the State Budget of
Ukraine from foreign states, banks and internatiorganisations, and exercising control over theg;

. approving decisions on providing military assis& to other states, on sending units of the Armed
Forces of Ukraine to another state, or on admittimigs of armed forces of other states on to thrédey
of Ukraine;

. granting consent to the binding character ofrii@gonal treaties of Ukraine within the term etiied
by Law and denouncing international treaties ofdite;

. hearing annual reports of the Authorised HumaghiRi Representative on the situation of the obseeva

and protection of human rights and freedoms in ldkra

In accordance with Article 92 of the Constitutidhe following are determined exclusively by the daof
Ukraine:

. human and citizens' rights and freedoms, theagiiaes of these rights and freedoms; teh mainsdotie
the citizen;

. citizenship, the legal personality of citizer status of foreigners and stateless persons;

. the principles of foreign relations, foreign eoomc activity and customs;

. the legal regime governing the state border.

The procedure for deploying units of the Armed Eerof Ukraine to other states as well as the proeefbr
admitting and the terms for stationing units of adinforces on the territory of Ukraine are establisbxclusively
by the laws of Ukraine (Provision 2 part 2 Arti®2 of the Constitution of Ukraine).

- The President

The president of Ukraine is the Head of State aslia its name. The President of Ukraine is thargntor of
state sovereignty and territorial indivisibility @fkraine, the observance of the Constitution of rdite and
human and citizens' rights and freedoms (Articl2 dfthe Constitution of Ukraine).

" TheConstitutional Court of Ukraine Agtas adopted by Verkhovna Rada 16 October 1996.
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In accordance with Article 106 of the ConstitutmfriJkraine, the President of Ukraine:

. ensures state independence, national securittharidgal succession of the state;

. represents the state in international relati@wninisters the foreign political activity of thdate,
conducts negotiations and concludes internatioeaties of Ukraine;

. adopts decisions on the recognition of foreigiest;

. appoints and dismisses heads of diplomatic nmissif Ukraine to other states and to international

organisations; accepts credentials and lettersoafllrof diplomatic representatives of foreignestat

- The executive
According to article 116 of the Constitution of dkre, the Cabinet of Ministers of Ukraine:

. ensures the state sovereignty and economic indepee of Ukraine, the implementation of domestic
and foreign policy of the State, the executionhef tonstitution and the laws of Ukraine, and tte at
the President of Ukraine;

. takes measures to ensure human and citizents ragid freedoms;

. organises and ensures the implementation obtieggh economic activity of Ukraine.

In accordance with Article 15 of tHaternational Treaties of Ukraine Acthe Ministry of Foreign Affairs of
Ukraine is responsible for general supervision exercution of international treaties of Ukraine.

- The people

According to Article 5 of the Constitution of Ukre, the people are the bearers of sovereignty leanly
source of power in Ukraine. The people exercisegpalirectly and through bodies of state power laodies of
local self-government.

In accordance with Article 69 of the Constitutidtine expression of the will of the people is exeithrough
elections, referenda and other forms of direct dezawy.

In accordance with Article 73 of the Constitutiassues of altering the territory of Ukraine areohesd
exclusively by an All-Ukrainian referendum.
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38. UNITED STATES OF AMERICA

The Judiciary and Foreign Affairs in the United Staes

This is a vast subject in the United States, aedetinave been numerous cases testing whether anehbof
government or another has exceeded its constiaitmowers in the area of foreign affairs. The apirof the
United States Supreme CourtBaker v. Carr369 U.S. 186 (1962) summarises the extent to wihieHield of
foreign relations is thought to raise "politicalegtions” unsuitable for judicial resolution in tbeited States:

"Foreign relations: There are sweeping statemigmtprevious cases] to the effect that all question
touching foreign relations are political questiomot only does resolution of such issues freqyeuth

on standards that defy judicial application, oroiwe the exercise of a discretion demonstrably
committed to the executive or legislature; but magh questions uniquely demand single-voiced
statement of the government's views. Yet it i®reto suppose that every case or controversy which
touches foreign relations lies beyond judicial degnce. Our cases in this field seem invariablgtiow

a discriminating analysis of the particular quesiomsed, in terms of the history of its managerbgnt
the political branches, of its susceptibility taligial handling in the light of its nature and postin the
specific case, and of the possible consequengesliofal action. For example, though a court wwibit
ordinarily inquire whether a treaty has been teatad, since on that question "governmental action
[must] be regarded as of controlling importancethére has been no conclusive "governmental dction
then a court can construe a treaty and may fipobitides the answer. Though a court will not utader

to construe a treaty in a manner inconsistent wittubsequent federal statute, no similar hesitancy
obtains if the asserted clash is with state law.

"While recognition of foreign governments so sgigndefies judicial treatment that without execativ
recognition a foreign state has been called "abigpof whose existence we know nothing", and the
judiciary ordinarily follows the executive as to iaf nation has sovereignty over disputed territonge
sovereignty over an area is politically determined declared, courts may examine the resultingsstat
and decide independently whether a statute apiali¢isat area. Similarly, recognition of belligecgn
abroad is an executive responsibility, but if tkearitive proclamations fall short of an expliciseser, a
court may construe them seeking, for example, terogne whether the situation is such that statutes
designed to assure American neutrality have beapeeative. [Still] again, though it is the exevati
that determines a person’s status as represerabviereign government, the executive's statesnaitit

be construed where necessary to determine the'scqunisdiction. [Similar] judicial action in the
absence of a clearly authoritative executive datitar occurs in cases involving the immunity from
seizure of vessels owned by friendly foreign goreents.”

Many of the most interesting court cases in thdddinbtates involve a claim that either the Presidenongress
has exceeded the appropriate foreign affairs poekits branch of government, and that action ke dther
branch is needed. In short, these are "separatipowers" or "checks and balances" cases. Sos&s eorth
special mention are the following:

Youngstown Sheet and Tube Co. v. Sawyer [The Sterlre CaseB43 U.S. 579 (1952): the Supreme Court
struck down as a violation of separation of powemsciples President Harry Truman's seizure andatioe of
most of the countries’ steel mills during the Koré&/ar. President Truman argued that an impending
steelworkers' strike threatened the war effortthatia variety of his powers allowed him to sefzgteel mills in
these circumstances. The Supreme Court ruled th®atPresident could not act here without congress
authorisation. And although the majority disagraetng themselves about the precise rationaleathe stands
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for the proposition that the U.S. Constitution psigificant and enforceable limits on presidenpaivers even
in time of war.

In Dames & Moore v. Rega#b3 U.S. 654 (1981), the Supreme Court uphel@thsident's suspension of claims
against Iran as part of the resolution of a hostaggs, rejecting a claim that the President hackeded his
constitutional powers.

A number of interesting cases have been broughkeolgang the President's use of armed forces abrbae
proper roles of Congress and President in commgigirch forces are deeply controversial in the dn8eates,
and particular decisions to do so are similarlytaersial. During the Vietham War, a number csesawere
brought challenging the constitutionality of thee§ldent's commitment of forces there. Some lowarts held
that the question was a non-justiciable politiazgjion; others held that Congress had done ertougthorise
the commitment of forces. The Supreme Court ndgeided the questions, but some Justices disseRttiaps
the most important point to note is that the caga®e brought and were seriously considered bydbex See,
for exampleMora v. McNamar&889 U.S. 934 (1967).

An interesting more recent case was brought in1889, following Irag's invasion of Kuwait, seekitegprevent
President Bush from launching an offensive strigairgst Iraq without explicit congressional authatin. In
their bookConstitutional Law(13th edition 1997), Professors Gerald Guntherkeaitileen Sullivan summarise
what happened:

"The trial court dismissed the suit for lack oip&ness”, but agreed with the major contentiona in
memorandum submitted by a group of law profesdbis:Court stated that it had "no hesitation in
concluding that an offensive entry into Iraq byesavhundred thousand United States servicemen coul
be described as a "war" within the meaning of @enfstitution]. To put it another way: the Courhat
prepared to read out of the constitution the clamaating to the Congress, and to it alone, theaaity

'to declare War™. Dellums v. Busi¥52 F. Supp. 1141 (D.D.C. 1990). In the ensuingksgethe
constitutional debates intensified and, when theidsreached the floor of Congress, there was
widespread agreement that congressional authonsatas necessary if the nation was to embark on
offensive warfare. On January 12, 1991, Congregsa belatively narrow margin, adopted a Joint
Resolution authorising the President "to use Uniftdtes Armed Forces" pursuant to the U.N.
Resolution. American aerial warfare against Iraqumenced soon after; the ground war against Iraq
began on Feb. 24, 1991, and ended 100 hours later."



