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Il. Speech by Mr Zurab Kharatishvili

Once again, | would like to express my gratitude for the opportunity to participate in such an
important meeting.

Abuse of administrative resources during the election campaign is being discussed today. | will
try to review the achievements and challenges of Georgia with this respect.

To describe the situation precisely, | would like to mention one of the features that characterize
the political system in Georgia. Despite of the officially declared independence of political
unions and formal existence of more than 200 political parties, in reality Georgia has not yet
experienced multiparty system of governance before October 2012. In multiparty system of
governance | imply coexistence of the ruling party with the essentially influential opposition.
Ruling Party in Georgia has always been dominant and always controlled all governmental
mechanisms. In this circumstance the real distinction between the ruling political party and the
state agencies is essential.

The last Parliamentary Elections on October 1, 2012 were no exception, which was assessed
by the OSCE/ODIHR as follows: “The election campaign was competitive with active citizen
participation, including in peaceful mass rallies. The campaign environment, however, was
polarized and tense, characterized by the use of harsh rhetoric and some instances of violence.
It often centered on the advantages of incumbency of the UNM, on the one hand, and private
financial assets of the GD, on the other, rather than on concrete political platforms and
programs.”

Despite the fact that the Election Code of Georgia, newly enacted in 2011, provides for
exhaustive provisions both on “prohibition of the abuse of administrative resources during the
pre-election agitation and campaign” (Article 48) and on “prohibition of the use of budget funds,
occupational status or official capacity” (Article 49), in practice past elections have consistently
identified the abuse of administrative resources in Georgian elections as a significant problem.
Blurred line between the state and political parties is due to the lack of clarity and specificity in
the legislation.

As for prevention of the misuse of administrative resources, previous elections were
characterized by administrating this problem by Inter-agency Commission (IAC), a body
composed of senior officials of the executive mandated to consider complaints or allegations of
violations by civil servants. If existence of this commission was goodwill of the government
during the previous elections conducted in 2010, for this time it was established on the basis of
the amendments to the Election Code. As a representative of election administration, | can
declare, that it was a very effective mechanism. The point is that, in case if the facts regarding
abuse of administrative resources are revealed, the election administration may carry out the
certain punitive measurements (levy fines), the process considers implementing a number of
legal procedures. In contrast to the election administration, high-ranking officials represented at
Inter-agency Commission have means for direct influence and they are able to ease the tension
instantly.

It should be also mentioned, that the IAC proved a useful forum for the review of concerns
raised by stakeholders. It played a pro-active role in deterring campaign violations through
issuing 12 recommendations on corrective measures. IAC recommendations, which were
legally non-binding, were implemented in a timely manner by all relevant authorities. However,
in some instances, recommendations raised concern over the actual scope of the IAC’s
authority, which at times exceeded its mandate and challenged the principle of separation of
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powers. In particular, one IAC recommendation resulted in postponing the enforcement of a
court decision. (IAC is not panacea but very useful tool).

Finally, let me return to the point | mentioned in the beginning. Establishment of practice of
political competition can be considered as the best prevention of abuse of administrative
resources. Elections of the Parliament of Georgia, October 1, 2012 carry a high importance, as
currently we’re living in a completely new political situation, with ruling coalition and real
opposition. | do think that we have overcome the period of dominant political groups and made
a step forward to the new democracy. This factor, as well as precedents of government
alteration, is decisive for reducing abuse of administrative resources in long-term perspective.
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Il Speech by Mr Alberto Guevara Castro
l. Introduction

It is a great pleasure to have the opportunity to present this preliminary report on the use of
administrative resources during electoral campaigns. | will also take this opportunity to share a
brief overview of the legal framework on the topic in Latin America and conclude my
intervention with a few suggestions that may be useful for the seminar’s deliberations, in order
to improve and strengthen the report.

Il. The draft report: definitions and comparative analysis

In order to provide a baseline for our discussions, | will summarize the draft report, explaining
its structure, fundamental concepts and some of its main preliminary findings and
recommendations.

This draft report, based on the comments of Messrs Manuel Gonzalez Oropeza, Oliver Kask,
and Johan Hirschfeldt, is a response from the Venice Commission to address a long standing
political problem: the “constant, or frequent, practice of misuse of administrative resources [also
known as public resources] during electoral campaigns,” with the purpose of giving incumbents
“an undue advantage compared to their challengers”. By administrative resources the report
understands “resources enjoyed by incumbent political forces in elections, deriving from their
control over public sector staff, finances and allocations”, explicitly leaving state-owned media
out of the analysis.

The use of administrative resources violates the principle of equality of opportunity. When they
are used to disrupt the basic level playing field of political competitions, a democratic building
block is compromised. A clear legal framework against misuse of administrative resources
helps to protect this democratic principle, but the state also needs to guarantee balance of
powers and freedom of opinion. As the report argues, it is fundamental “how the legislative
instrument is used, the executive power exercised and the Judiciary or independent relevant
agencies apply the law”. Moreover, there must be a clear distinction between the state and
political parties, as stated in the Copenhagen Declaration.

To assess the situation among Venice Commission member states, the report aims to answer
two questions: 1) what are the inherent weaknesses in legislation and in practice in the member
states that lead to misuse of administrative resources during electoral campaigns? 2) How to
address this problem in law and in practice?

The report draws answers from various documents from the Council of Europe, the
Organization for Security Co-operation in Europe (OSCE) and Case-law of the European Court
of Human Rights. The comparative analysis that stems from this review points out that at least
eighteen Venice Commission member states “do not have specific provisions” on the issue. It
continues to describe the legal framework and, where it is available, makes reference to a
practical assessment of the situation in seventeen countries through reports. It concludes the
comparative section by analyzing six more countries where there is no specific regulation on
the use of administrative resources during campaigns, but there are “other rules which may be
intended at dealing with this issue”.

The report shows that the legal environment is heterogeneous: in some cases there is a broad
reference to the topic — as in the case of Finland, where the Election Act sanctions the breach
of official duty by members of electoral commissions — and in some others there are precise
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provisions, including lists of public servants for whom certain behaviors and activities during
electoral campaigns are restricted, definitions for when this restrictions apply, or specific
references to the use of administrative financial, human and other material resources during
campaigns. In general, it is noted in the report that “the level of details and of effective sanctions
stipulated by law is variable and does not ensure the same level of safeguards”.

For most countries, this legal landscape is contrasted with practice described by election
observation reports from the Parliamentary Assembly of the Council of Europe (PACE) and
from the Office for Democratic Institutions and Human Rights of the OSCE. In the cases of
Finland, Ireland, Spain and Portugal, these reports do not mention the misuse of administrative
resources during electoral campaigns. In the rest of the analyzed countries there are different
levels of concerns with regard the conditions of equality of the playing field in electoral
competitions and the separation of state resources from party and candidate resources. This
includes various forms of coercion of public servants to favor incumbents, unequal access to
administrative resources by contestants and practices of vote buying, which shows “that the
implementation of legal provisions in the field remains difficult in many countries”.

It is important to note that the draft report makes a distinction between use and misuse of
administrative resources during electoral campaigns. In order to do so, it suggests that there is
a legitimate use of them “by elected persons and senior civil servants when a political platform
(and more precisely the events implementing this platform, such as inaugurations of public
buildings, launching new public building programmes, increased salaries or pensions in the
public sector, etc.) arises from a long-term established plan, i.e. established at the beginning of
the legislature (or mandate) or, at the latest, at the beginning of the budgetary year. Moreover,
the outcome of such a policy is not intended to be seen during electoral campaigns.” In this
context, the need that “civil servants strive to develop and maintain high ethical standards in
their work” is highlighted, in order to make a clear distinction between legitimate activities of a
government from those of the ruling party during electoral periods.

From this analysis, the report provides six recommendations: political self-regulation, legislation
against bribery and corruption, complementary legislative measures, correct and effective
application of the legislation, strong transparency and freedom of information, and public grants
to political parties. | will come back to these and other recommendations at the end of my
presentation.

Il The legal framework in Latin America

In a non-exhaustive ongoing research on the legal framework that regulates the use of
administrative resources in Latin America, developed for the purposes of this seminar, we have
identified a broad set of constitutional and specialized legislation in the region. Argentina,
Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Republic, El Salvador, Guatemala,
Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay and Venezuela, all of
them have special provisions on the issue.

Also, in line with the draft report’s findings, constitutional principles provide grounds to the
Judiciary to solve controversies over the illegal use of administrative resources. For instance, in
Mexico, article 134 of the Constitution, establishes an explicit mandate for public servants to
make impartial use of administrative resources, avoiding influencing equality in the competition
between political parties. In the Constitution of Uruguay, article 58 clearly states that civil
servants are at the service of the Nation and not of a political group, specifying that any kind of
proselytism is illegal in the work place and during work hours.

There is evidence in the region that Supreme Courts and Specialized Electoral Courts have
taken action with regard misuse of administrative resources. The Colombian Constitutional
Court, in its decision C1153-2005, confirmed that public servants where banned from forcing
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subordinates to support political campaigns, from offering promotions or other incentives to
those that take part in their political campaign or cause, and from providing benefits to citizens
or communities through public administration acts or services aimed at influencing voting
behavior, among other prohibitions.

In the same category, the Peruvian National Electoral Jury, recently published regulations on
electoral propaganda in its decision 136-2010-JNE, by which it established that as soon as
there is a call for elections, state entities are forbidden to campaign in favor of political parties,
candidates or coalitions. Also, national, state and municipal governmental facilities shall not be
used for activities in favor of a given candidate or political organization.

Legal provisions on the use of administrative resources during campaigns establish different
timeframes when drawing a line between their use and misuse. In Argentina, inaugurations of
public buildings, launch or promotion of plans, projects and programs, and any governmental
act in favor of candidates is forbidden seven days before the election. In Costa Rica, advertising
of new public buildings is forbidden to institutions of the executive power, starting the next day
of the call for elections and until the day it takes place. In Colombia, there are similar restrictions
four months before the election.

Another interesting feature is that there are sanctions for misuse of administrative resources
during campaigns against civil servants that violate legal provisions on the matter, but also
against political parties, their representatives and/or candidates that benefit from those
resources. The latter case includes Argentina, Brazil, Chile, Dominican Republic, Ecuador, El
Salvador, Guatemala, Mexico, Nicaragua, Paraguay and Venezuela. These sanctions range
from fines to imprisonment.

This brief overview points towards a trend to adopt regulations that protect the principle of
equality in electoral competitions; a trend that is most welcome and, to different extents,
supports good practice in democratic constitutional states. However, there is evidence that
misuse of administrative resources during electoral campaigns is still entrenched in political
behavior.

To follow the methodology of the draft report described in the first part of my intervention, there
are indeed electoral observation reports for Latin America that express concerns regarding
possible of misuse of administrative resources during electoral campaigns and warnings to
strengthen control over them. Examples include press releases by the Organization of
American States of its electoral observation missions in Ecuador in 2009 and 2013 and El
Salvador in 2012, which made recommendations in that sense.

Comprehensive legislation in Latin America has not eradicated the misuse of administrative
resources in electoral campaigns. Even when political actors abide by the law, cases of
incumbents attempting to use their influence to shape voters’ preferences remains pervasive.
Two cases from the region illustrate this point.

In May 2010, Luiz Inacio Lula da Silva, president of Brazil at the time, pronounced a speech at
the celebration of workers day, where he mentioned that continuity of his work was necessary
and that the audience knew who him preferred. Dilma Rousseff, was present at the event and
the reference was obvious. The Superior Electoral Court sanctioned the Brazilian president with
a fine of 5,000 Reals under the grounds of anticipated campaigning. His presence at the event
and even his explicit support to Dilma Rousseff was legal, but remains questionable with regard
the level playing field of the electoral competition.

During the 2012 electoral process in Mexico, shortly after a presidential debate, Marcelo Ebrard
Casaubodn, mayor of Mexico City appeared in radio and television spots explaining that, in case
that Andres Manuel Lopez Obrador was elected president, he would be Minister of the Interior
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in his cabinet. Two political parties presented complaints to the Electoral Tribunal of the Federal
Judiciary against Ebrard Casaubdn and the political coalition that supported Lopez Obrador, on
the grounds of violations of the electoral law. The Electoral Tribunal ruled by majority that there
was no disruption of the constitutional principle of equality and that the public servant did not
act partially. However, other judges argued that since the spots had the clear goal of promoting
Lépez Obrador’s coalition, Ebrard’s appearance did violate those principles. It is true that he
did not mention his position, but this fact can be deemed obvious for many of the audiences.

These behaviors by political leaders, many times at the limits of legality, are a breeding ground
for persistent violations of the principle of equality. In the end, elected officials are human
resources at the service of the state whose freedom of speech should be exercised with good
judgment and a clear sense of responsibility. As acknowledged by the Constitutional Court of
Germany in a sentence from 1977, actions by state authorities have an influential effect on the
electorate’s opinion and how it casts its vote. Therefore, they are forbidden, with regard to their
public function, to identify themselves with political parties or candidates during elections and to
use administrative resources in favor or against them, particularly through advertising aimed at
influencing the voters’ decision (see BverfGE 44, 125, C,, 1., 4, par. 49).

V. Recommendations and guidelines

These comparative reflections point toward recommendations and guidelines for the upcoming
deliberations. First, there is a need to distinguish activities inherent to the state’s responsibility
from those of political parties and candidates. In some countries, this has been tackled with
legislation on the use of administrative resources during campaigns and it is desirable to
develop laws on the matter where they do not exist and improve the existing ones.

However, more laws do not necessarily imply a better protection of constitutional principles. In
order to achieve this, the development of a truly democratic culture that counteracts entrenched
vicious political habits is much needed. This involves efforts from political groups, citizens and
authorities.

The draft report suggests political self-regulation to reduce abuse or misuse of political power.
Charts of ethics and agreements during electoral campaigns that include the use of
administrative resources could help improve the conditions of political competition. Publicity and
thorough dissemination of these instruments is crucial to increase their effectiveness. Although
Scandinavian countries are the primal referent, efforts can be documented elsewhere and it
should be systematized and discussed, towards a catalog of best practice.

Laws against corruption and bribery must be enforced through increased integrity of the police
force and prosecutors, with an independent Judiciary and by thorough auditing processes to
political actors.

Fine-tuning the overall legislative environment is instrumental. The way the fundamental law
defines principles, institutions, separation of powers, accountability and other decisions, affects
all legislation, including electoral laws. Also the way budgetary issues are regulated determines
how efficient audits can be. In many countries, financial operations that impact equality of
electoral competitions occur out of the books or through complex unregulated networks.

A reflection on which institutions are responsible for the administration of justice is also
important. When citizens know how to protect their political rights and who is the responsible
authority, accountability and certainty improves, and it is more likely that misuse of
administrative resources is detected.

At this stage, the report provides a comprehensive comparative analysis of specialized electoral
legislation and practice. A similar effort could be done around the systematization of successful
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preventive efforts on the misuse of administrative resources during electoral campaigns. This is
in line with the idea of a catalogue of good practices and the systematization of judicial
interpretations on constitutional principles about equality.

To strengthen the report, ways in which domestic law and international conventions and treaties
turn into effective systems for the protection of administrative resources could be explored,
identifying models for coordinated action against malpractice.

Moreover, it would be beneficial to identify specific responsibilities for the use of administrative
resources during campaigns by different actors — namely, supreme, specialized and ordinary
courts, prosecutors, electoral commissions, political parties, candidates, elected officials and
civil servants, organizations of civil society and citizens in general. In this exercise it would be
important to clarify that even though a formal campaign may have a clear timeframe, the
misuse of public resources in support of a political party or cause may happen early in the
electoral process or between electoral cycles. Again, prevention is key.

Finally, a deeper reflection on how the principle of neutrality is verified in the action of senior
public officials in different contexts would stress the need for ethical behavior of incumbent
political parties and officials. Public service, even at the highest political level, should be
invested with principles, particularly during campaign periods.

With these ideas in mind, | look forward to the works of this seminar and to find in your varied
and thorough experience valuable inputs to the draft report.
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V. Speech by Mr Richard Ghevontian

The use of administrative resources for incumbents who stand for a new election is one of the
most significant electoral law problems. As it has already been said, this is about protecting the
principle of equality between the candidates in the run, in order to condition the fairness of the
election. However, on the other hand, the officials have to be able to fulfil their functions up to
the end of their mandate.

It is very important to share the experiences of different countries in this domain which is so
important for the Democracy.

Behind the principles, it is necessary to consider the specificities of each country.

First of all | have to present quickly the French Electoral system. In France we have two series
of elections: The national elections and local elections and European elections.

The national elections are: The presidential election, the election of deputies (Legislative
elections) and the election of senators (Senatorial elections)

The local elections are: municipal elections, cantonal elections (for the departments) and
regional elections (for the regions).

European elections are the election of the French representatives to the European Parliament.

These elections have different judges:

For the presidential election and for the parliamentary elections, the judge is the Conseil
constitutionnel.

For the local elections the judge is the administrative judge (Administrative tribunal and Conseil
d’Etat for municipal and cantonal elections and the Conseil d’Etat for the regional elections.
For the European elections the judge is the Conseil d’Etat.

In France we haven’t central or local electoral commission. Every election is organized by the
national or local administration.

The point of this short report is to present how the legislator as well as the judges deals with
this question. Firstly, we will look into the legal framework(l), before turning to the control
exercised in this field by the National commission for campaign accounts and political financing
(I and by the judge of election (llI).

l. The legal framework

Article L.52-8 of the French Election code puts two rules: On the one hand, donations made by
legal persons (with the exception of political parties and groups) are forbidden. On the other
hand, these legal persons are allowed to provide the candidates with benefits in find.

Article L.52 Electoral Code:

« Donations made by an individual duly identified to finance the campaign of one or more
candidates in the same election may not exceed 4,600 euros. Legal persons, with the
exception of political parties or groups cannot participate in the financing of the election
campaign of a candidate, or by granting donations in any form whatsoever, or by providing
goods, services or other direct or indirect benefits to prices lower than those usually practiced.
Donations of more than 150 euros made to a candidate to his campaign must be paid by check,
bank transfer, debit or credit card. The total amount of cash donations to the candidate may not
exceed 20% of the amount of authorized expenses if the amount is equal to or greater than
15,000 euros in application of Article L.52-11. No candidate may receive, directly or indirectly,
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for any expenditure whatsoever, contributions or material support to a foreign state or a foreign
legal entity. Notwithstanding the first paragraph of Article L.52-1, candidates or lists of
candidates may use advertising through the media to solicit donations authorized by this article.
Advertising may not contain references other than those required to enable the payment of the
gift. The amounts provided in this section are updated each year by decree. They evolve as the
price index for household consumption, excluding tobacco. »

State and local authorities are concerned by these rules.

The benefits in kind can take many forms:

- It can be human resources: the official who is a candidate can benefit from the help of his/her
collaborators: one can write speeches, another one can organize meetings or distribute flyers

or put up posters... However there is a limitation to this help: the collaborators of the candidate
cannot help during the working hours; it has to be in the evening or on holydays.

- It can be material means: phone, fax, copier, use of car, various equipment, transport for
travel, use of photograghs taken by the local authority. These benefits in kind must be
substantial to enter into the account. Indeed, the exceptional use of fax by a mayor who is also
a candidate to send few documents, for example, is not sanctioned. However, the cost must be
paid by the candidate at the market price. It is only when the benefits are significant and regular
that they should be incorporated into the campaign account of the candidate.

- Eventually, it can be any kind of meetings and events, during which the candidate can
campaign and which are paid by the local authority. They will have to be incorporate into the
campaign account.

This issue is a very complex one, since the electoral code prevents promotion of the
management or the actions of the local authority which is led by a candidate, during the six
months before the elections. This prohibition and the obligation to integrate into the campaign
accounts the costs of these events are to be combined. In practice, this is pretty easy when the
event is a traditional one, with a small communication impact. For instance: a ceremony of
New-Year greetings, a celebration of a national event (so for the 14th of July, the French
national Day.)

But during the period of six months before the election it is not possible to organize a naw event
with a great impact as a movie Festival...

However these rules are not always so easily enforceable as we can see with the campaign of
the former French President Nicolas Sarkozy in 2012. The Campaign account Commission,
whose organizations and missions will be studied later, estimated that Mr Sarkozy had to
incorporate in his campaign expenses the cost of public meetings he had held in the province
as part of its mandate of President, even if some of them were hold before he declared his
candidacy. This case is currently under review by the Constitutional council as an example.

This case is very interesting. First, in financial terms. So, it's not the most important — excluding
of course for the candidate and his Party — but it's very serious. If the decision of the
Commission is confirmed, the Party of Nicolas Sarkozy (U.M.P.) shall reimburse 11 million
euros!

But the most important is not here.
The fundamental question is the statute of the incumbent of an electoral mandate who is
candidate to a new election.

How to reconcile in a democracy, the necessity to exercise the electoral mandate until the last
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second and the ability of being a candidate to be re-elected?

Here, we have two extreme solutions: or re-election is forbidden for the incumbents or the
elected official must stop his mandate before the term in order to campaign.
| think that for the democracy these solutions are unsatisfactory.

Il. The Control by the National commission for campaign accounts and political
financing

) Presentation

The legislation aims to promote equality of candidates by establishing an election expenses
limit in electoral districts which has a population of, at least, 9.000. Candidates who obtain at
least 5% of the votes (3% concerning the election of representatives of the European
Parliament and territorial French Polynesia) may be entitled to reimbursement by the State for
all expenses incurred for the election that have been financed by their personal funds.

This repayment is subject to a ceiling equal to half the election expenses limit. The
corresponding drawback is, for the candidates, the duty to respect financial transparency by
entering their entire expenditure and revenue, and providing the requisite justification.

In order to contribute to more ethical politics, donations from individuals are restricted and
donations from legal bodies (companies, groups and corporate entities), other than political
parties are prohibited.

The Commission, which was created in 1990 consists of 9 members (3 from the Cour des
comptes, 3 from the Conseil d’Etat, 3 from the Cour de Cassation).

They are named by government decree on the respective proposals of the Vice President of
the Conseil d'Etat, the First President of the Cour de Cassation and the First President of the
Cour des comptes.

The Commission elects one of its members President, who appoints a Vice President.
The nine members are appointed for five years and cannot be removed during that period.

The Commission is, since 2003, an Independent Administrative Authority and its decisions
have legal force.

The Commission checks the campaign accounts and fixes the maximum amount of the
reimbursement to be paid by the State. If an essential formality is not satisfied, the campaign
account may be rejected. In such a case, the candidate can’t claim any refund and runs a
significant risk of being barred from standing for election by judges of election, to whom
electoral matters must be referred by the Commission. This Commission also has the obligation
to publish a brief summary of the campaign accounts, and to make a report on the outcome of
its control.

The campaign account must identify all the receipts and trace its origin. All funds paid shall be
deposited into a specific bank account, opened for this purpose by a proxy (natural person or
campaign finance organization).

At the time when the campaign account is deposited, all receipts must have been actually
received and all expenses must have been paid.

No deficit shall be incurred.
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All debt-write off by a supplier or a provider will cause the account to be rejected (it will be
considered as a prohibited grant from a legal body).

All the supporting documents relating to the expenditure and revenue have to be provided in
support of the account.

Campaign expenditure are limited, depending on the kind of election and, if need be, of the
population of the electoral district.

The global expenditure for elections, in an authorized funding period, must show up in the
campaign account, except for expenses arising from the official campaign.

The expenses arising from the official campaign are the cost of impression of ballots or of
profession of faith...

These expenses must go through the single fiscal agent’s bank account, except for in-kind
funding and expenditure actually and directly paid by the party.

All operations of the campaign account must be performed by a proxy or by an association of
funding.

. Powers of the Commission

After examining campaign accounts, the Commission deliberates and reaches a collegial
decision.

It may:

- approve the campaign account

- approve the accounts after amendment, in particular in cases where the candidate's
spending includes items that are not of an electoral nature;
It is the most frequent situation.

- reject accounts in the case of failure to comply with a substantive formality required by
law (failure to have accounts audited, donations received from a corporation or other
juridical person, debit balance on account, spending limit exceeded, etc.).

The Commission can also take official note of the candidate's failure to lodge an account or to
lodge it within the required time.

The Commission works with the assistance of external experts who review campaign accounts.
Il The control by the judge of election

Rejection of accounts, failure to lodge accounts or failure to lodge them by the deadline
deprives candidates of any entitlement they may have had to reimbursement and entails,
except in the case of a presidential election, the automatic submission of the case to the court
competent for the election, which may be the Conseil Constitutionnel, the Conseil d'Etat or the
Administrative Tribunal.

Just a precision: For the presidential election the rule is different. All claims against the result of
presidential election must be examined before the proclamation of the elected candidate.

After this proclamation, it is impossible to contest the result. It is the reason why the decision of
the Commission is not transmitted to the Conseil constitutionnel as it is the case for the other
elections.
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But - and it is the case for the « Nicolas Sarkozy affair »- the candidate which accounts are
rejected can contest the decision of the Commission before the Conseil constitutionnel.

The election judge may first consider that the Commission was wrong to dismiss the campaign
account.

In this case, no action is decided. But it can also confirm the decision of the Commission. In this
case, it may declare ineligible the candidate whose account was rejected. This decision is not
automatic.

The automaticity of a criminal sanction even additional is not conform with the French
Constitution and the European Convention of human Rights.

The judge may consider that there was no fraud and will not declare the ineligibility.
If the disqualification of the elected candidate is decided, the election will be cancelled and
there will be a new election.

If the election judge affirmed the dismissal of the campaign account of a candidate, it will not
benefit of reimbursement of expenditure by the State.

In conclusion: It appears that the problem of the use of administrative resources during electoral
campaigns is full treated by the French law. The dispositions of the electoral Code, the
jurisprudence, the mechanism of control by the National Commission and by the judge, the
sanctions seem to be excellent instruments against the abuse.

But, in practice, it's very difficult to do one clear distinction between the use of administrative
resources for the campaign of a candidate and the use of these resources by the incumbents of
an electoral mandate.
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V. Speech by Ms Tatevik Ohanyan

In the social and political life of any country elections are considered to be the most important
event. Holding elections in compliance with international standards comes to speak about the
stability of the country, its domestic political situation, its position on the world scene and - what
is most significant - it indicates the degree of state democracy.

In newly independent states which still don’t have long-recognized democratic traditions the
role of elections is inestimable while developing civil society and fostering civic engagement.
Accordingly, the conduct of elections should be aimed at applying one major principle, that is to
be of service to voters, in other words- to create necessary conditions for securing voters’ active
participation in the voting process and ensuring free expression of their will.

Within a year the Republic of Armenia has had 3 events of national significance, i.e. regular
elections to the National Assembly and elections to the local self-government bodies both held
in 2012, as well as Presidential elections of 2013.

Bearing in mind the responsibility and the level of accountability towards the public in terms of
holding those elections in line with international standards, Armenian authorities and the Central
Electoral Commission in particular took up a wide scale of necessary preparatory activities
which are divided into three main groups:

1. Trainings for poll workers; within a year more than 40.000 PEC members underwent
trainings and refresher courses which overwhelmingly conduced to the engagement of
competent, knowledgeable and well-prepared poll workers in the organization of the
voting process thus resulting in more effective election administration.

2. Technical modernization of election commissions, implementation of new voting
technologies (the implementation of e-voting system providing diplomatic servants with
the opportunity to vote via internet), the streamlined operation of “Elections” automated
system and modernization of the internal computer network of the Central Electoral
Commission. With the help of this efficient system linking Central and Territorial
Electoral Commissions, voting results are received and publicized expeditiously by
precincts in ‘“real-time” regime on election day. In fact, the Central Electoral
Commission, mass media representatives and the public get the information
simultaneously.

In the efforts to ensure publicity and transparency of elections and, as a result, raising public
awareness and establishing public confidence towards the whole electoral process,
undoubtedly, access to information plays a pivotal role. Thus, during the last parliamentary and
presidential elections the Central Electoral Commission with the technical support of the OSCE
Yerevan Office and IFES/Armenia initiated on-line broadcasting of its sessions making the
electoral process more transparent and open to public knowledge and scrutiny, further
maintaining trust towards elections. A huge number of educational materials, guidebooks have
been published for commission members, observers, proxies. The Central Electoral
Commission launched voter education spots on television aimed at having engaged and
informed citizens with high level of awareness of electoral issues. All these endeavours were
also acknowledged by the OSCE/ODIHR election observation mission.

But the confidence towards the electoral process is inter alia achieved when general respect for
fundamental human rights, particularly the right of citizens to freely take part in the governing of
their country is secured. This right is guaranteed by the Universal Declaration of Human Rights,
the OSCE 1990 Copenhagen Document and a number of other internationally recognized
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documents. In this light let me refer to the OSCE/ODIHR election observation mission report of
2013 presidential elections of Armenia, “The election campaign was characterized by
general respect for fundamental freedoms and contestants were able to campaign
without hindrance.” It goes without saying that the legal framework in its turn should be
brought to conformity with European electoral heritage to ensure the aforementioned respect
for fundamental freedoms.

3. Here we come to the third group of reforms that were made in Armenia, i.e. the election
legislation amendments based on the OSCE/ODIHR and Venice Commission
recommendations.

Let me touch upon election legislation novelties pertaining particularly to the use of
administrative recourses during election campaign; this issue was substantially addressed by
Armenian authorities while amending the electoral law. Specifically, the ODIHR EOM previously
noted that in order to reduce the potential emergence of unequal campaign conditions,
legislation should clarify under what conditions State and local self-government officials may
legitimately be involved in a candidate’s campaign. Toward this end, in the main principles of
election campaign it was stipulated that state government bodies and local self-government
bodies, as well as state and municipal servants, and the pedagogical staff of educational
institutions during the performance of their duties, members of the Constitutional Court, judges,
prosecutors, officers serving in the Police, the National Security Service, and penitentiary
institutions, military servicemen, as well as members of electoral commissions are prohibited
from conducting campaign activities and disseminating any campaign materials.

A wide range of restrictions was enacted for candidates holding political, discretionary, or civil
positions, as well as candidates that are state or municipal servants. Accordingly, those
candidates who hold political, discretionary, or civil positions, as well as candidates that are
state or municipal servants shall conduct the election campaigns subject to the following
restrictions: it is prohibited to make direct or indirect statement urging to vote for or against a
candidate or political party during one’s performance of official duties; to use for election
campaign purposes areas, transportation and communication means, or material and human
resources provided for the performance of official responsibilities.

The coverage of the activities of these candidates via mass media, except for cases prescribed
by the Constitution, for official visits and receptions, as well as activities carried out by them
during natural disasters is also prohibited. Where other activities of candidates who fall under
this category are covered, then the mass media performing terrestrial broadcasting shall
consider it when covering the activities of other candidates in order to comply with the non-
discrimination principle of equal coverage.

Another provision aimed at prohibiting the use of administrative recourses is the ban of locating
election campaign offices of candidates in buildings occupied by state government bodies and
local self-government bodies (except for cases where election campaign offices occupy an area
not belonging to such bodies), or in buildings in which electoral commissions are functioning.

The new Electoral Code of Armenia more specifically regulates the procedure of using
campaign posters and print campaign materials during the campaign period. Thus, it is
prohibited to post campaign posters on buildings occupied by state government bodies or local
self-government bodies, on or inside public catering or trading facilities and on or inside public
transportation means, irrespective of the form of ownership. This amendment is based on the
OSCE/ODIHR another recommendation to prohibit the displaying of campaign materials on any
public property, except in specially designated areas.

The new Electoral Code further stipulates that community leaders should designate spaces for
posting campaign posters which are provided free of charge to all the candidates by
safeguarding equal conditions.
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During the election campaign period free campaigning conditions are also safeguarded by state
government and local self-government bodies by means of providing free halls and other
premises for meetings with voters, and other election-related events. Moreover, the list of all
those halls and premises is posted on the website of the Central Electoral Commission for
candidates’ information.

For the purpose of clear separation between the State and political parties the new Electoral
Code obliges the candidates for the President of the Republic, with the exception of those
holding political positions, to be exempted from the performance of their work duties, from the
time of their registration as candidates till the summarization of the election results, i.e. to take a
formal leave of absence. Candidates for the President of the Republic of Armenia do not have
the right to use their official position for gaining an advantage during the campaign period.
Same restrictions are in place when it comes to candidates for a deputy to the National
Assembly, i.e. employees of state government and local self-government bodies are
temporarily exempted from the performance of their work duties from the time of being
registered as a candidate for a National Assembly deputy until the end of the election
campaign, with the exception of persons holding political positions. For those holding political
positions the restrictions mentioned above are applied.

The activities of all those advertising companies that own or manage outdoor advertising
billboards is also specifically regulated; these companies should ensure equal, non-
discriminatory and impartial conditions for candidates making those billboards for placing
campaign posters available to all candidates on equal terms. Companies submit to the Central
Electoral Commission the information on the number, surface area, location and the rental fees
for billboards provided during the election campaign period. The Central Electoral Commission
then posts such information on its website for informing candidates, who, in their turn, may
apply to the Central Electoral Commission for the purpose of placing campaign posters on
particular billboards they want to and get the requested area.

While talking about the misuse of administrative resources the freedom of media should be
underlined as an overarching subject. Lots of amendments to the electoral code have been
made in terms of equal treatment of the candidates by mass media representatives. Public and
private broadcast media are required by law to present impartial and unbiased information
about contestants in their news programs and to ensure equal and fair conditions. The law
requires that during the campaign period the National Commission for Television and the Radio
carries out a monitoring of TVs and radios on the provision of equal and non-discriminatory
conditions for all candidates and periodically publishes the results of its monitoring. 20 days
prior to the elections it publishes the methodology of this monitoring. Let me once again go
back to the ODIHR report on February Presidential elections, “Contestants were able to
campaign freely. Media fulfilled their legal obligation to provide balanced coverage, and
all contestants made use of their free airtime. OSCE/ODIHR EOM interlocutors welcomed
the existence of a freer media environment and the variety of information available,
especially on the internet.”

As you can clearly see, the electoral legislation of Armenia and the public policy as well provide
a comprehensive and sound basis for clear separation of state and political parties during the
campaign period thus conducing to the conduct of political campaign in a fair and free
atmosphere where candidates have all the opportunities to freely present their views and
platforms and for the voters to express their will without any hindrance. The vivid proof of the
aforementioned is the assessment of the presidential elections of February 18, 2013 by the
OSCE/ODIHR EOM, “... elections were generally well-administered and were characterized by
a respect for fundamental freedoms. Contestants were able to campaign freely. Media fulfilled
their legal obligation to provide balanced coverage... The electoral legal framework is
comprehensive and conducive overall to the conduct of democratic elections... Election
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commissions administered the election in a professional, transparent manner... Various
measures undertaken by the authorities contributed to the improved quality of the voter lists...
The election campaign was characterized by general respect for fundamental freedoms and
contestants were able to campaign without hindrance...”
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VI. Speech by Mr Rovzat Gasimov

First of all, | would like to thank the Venice Commission of the Council of Europe and the
Central Election Commission of Georgia for organizing such an event which is important for
exchange of views for electoral bodies and sharing experience that enables participants to
improve their activities based on “lessons learnt” in different countries.

As many in this room share the same “electoral” experience during the Soviet Union, main
challenge for electoral systems is different electoral actors’ approach to the elections,
improvement of different procedures in the process. One of the important issues in elections
is to provide equal conditions for candidates to have “fair race”. It is the main task of
electoral management bodies to manage it. Above all, for managing this issue, the electoral
body should have supporting legal background and relevant tools.

The Constitution of the Republic of Azerbaijan includes Article 56 that considers the right of
citizens to elect and be elected to state bodies. Implementation of this right correctly is the
main duty for state authorities.

To conduct free and fair elections is up to the range of certain factors. We can mention long
list of those factors. But misuse of administrative resources is among serious issues.

Azerbaijan has demonstrated strong political will by taking relevant steps for conducting free
and fair elections. These steps also include prevention of misuse of administrative resources
and illegal interference in electoral process.

The 3 Presidential Orders were given in last 7 years, are among the considerable and
important measures in this direction. These Orders are specially putting emphasis on
prevention of the misuse of administrative resources and illegal interference, as well as
education of electoral actors as a remedy to avoid this kind of cases to happen in elections.

The Order of the President of the Republic of Azerbaijan in 2005 “On improvement of
election practices in the Republic of Azerbaijan” once more implies that the heads of central
and local executive authorities, other state officials who illegally interfere in election process
shall be subject to liability according to the legislation of the Republic of Azerbaijan.

According to the following Presidential Order devoted to urgent activities for the preparation
and conduct of elections, relevant state bodies are commissioned with facilitating all
candidates to use mass media equally and ensuring equal campaign resources for them
pursuant to the Election Code.

It should be noted that at the result of law reforms commenced since the beginning of
independence and successfully carried on up today, a lot of normative legal acts covering
national and international values, were adopted. The legislation also considers the ways of
settling the abovementioned problem of misuse administrative resources in elections within
the legal framework. Range of requirements of the Election Code adopted in 2003, regulates
these relationships.

The Election Code unambiguously considers that candidates shall join elections on equal
conditions and misuse of state and municipal resources in favour of any candidate shall be
strictly prevented. For example, Article 55 can be mentioned. According to the Article 55.2 of
the Election Code, civil and municipal employees shall be prohibited to take actions in favour
of or against any candidate, as well as preventing free or preferential use of buildings,
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means of communication, information and transportation, which are at the disposal of state
or municipal bodies, in favour of any candidate. Such cases are accepted as a misuse of the
official position to gain an advantage.

Failure to fulfil these requirements is considered violation of citizens’ electoral rights and
imposes liability. Pursuant to the Article 115 of the Election Code, the persons who misuse
their powers and administrative resources in order to influence the results of elections shall
be accordingly subject to criminal, civil or administrative liability. The Criminal Code of the
Republic of Azerbaijan also implies that the incumbents who violate electoral rights by
misusing their official powers shall be relevantly punished by penalty, deprivation of the right
to take official position for some period or imprisonment.

The Article 308 of the Criminal Code specially covers the actions committed in order to
influence the results of elections and implies imprisonment from 3 up to 8 years. The Code
of Administrative Offences of the Republic of Azerbaijan also considers penalties for the
misuse of official position.

Above-mentioned requirements are legal tools for prevention of misuse of administrative
resources for improper purposes in elections.

As the Central Election Commission, we are closely cooperating with relevant bodies to
prevent such cases to happen. But as the election is the process involving millions of
participants, sometimes this kind of instances happen. Of course, it can be intentionally
committed or unintentionally. But we are looking at the result and taking decision based on
not our personal judgment but on legal requirements and proven facts filed. There were
some cases in our experience that different electoral actors were charged for improper
conduct in elections, including misuse of administrative resources. For example, in last 10
years of electoral history of Azerbaijan, Chairpersons of Constituency Election Commissions
were imprisoned for break of legal requirements of the legislation, over 10 Chairpersons of
Precinct Election Commissions were administratively punished because of irregularities
committed, and 3 heads of local executive authorities were dismissed because of illegal
interference and use of administrative resources in the electoral process. The Central
Election Commission cancelled the results of voting in different polling stations due to
complaints on the misuse of administrative resources filed by different electoral actors. All
these facts were legal remedies for illegal cases committed in election process.

But sometimes, exaggeration of cases happened, can be judged by different electoral actors
such as political parties, observers, etc. and can become subject of discussion and seem
disputable. But we try to base our decisions on proven grounds.

But as the election management body, we are implementing a range of various educational
projects focused on local commissioners, observers, local authorities and other electoral
actors for preventing these kinds of cases to take place. We can frankly admit that the
results of the awareness raising projects involving different channels, are apparent and we
already see professionalism demonstrated by participants involved in elections during last
couple of years. But still there is room to improve.

But there is one delicate issue that | would like to render into your attention as our partners
from different countries. Election management body, i.e. Central Election Commissions in
our countries and the relevant state and local authorities, which are responsible for, must
organize the electoral process jointly. In some cases, it is misinterpreted the administrative
resources to be used for the organization of elections. For example, during updating of voter
lists, we are working with local authorities and without their assistance, as it would be difficult
for local commissions to achieve accurate voter lists. In this and other election related
processes, election commissions are using administrative resources according to the
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requirement of the Election Code. Other instance, during pre-election campaigning, the local
authorities are allocating open and closed premises, those are classified as administrative
resources, for meeting of candidates with their voters. Candidates use these locations free of
charge, just by informing intended time of their meeting to the Constituency Election
Commission for the purpose of not to get the events overlapped. We can mention many
instances that election commissions should cooperate with local authorities.

We are to educate electoral actors to distinguish legal and illegal use of administrative
resources. To that end, we are preparing different guides with full information on roles and
responsibilities and distribute them to relevant participants. By that way, we can avoid
incorrect criticism for the use of administrative resources for elections, especially by
observers.

As the Central Election Commission of Azerbaijan, we are continuing our efforts with
relevant bodies to prevent illegal use of administrative resources and to provide free and fair
conduct of elections in Azerbaijan.
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VIl.  Speech by Mr Serhii Kalchenko

Mpobnema NpPOTMBOMPABHOrO WCMNOMNbL30BaHWUS agMUHUCTPATUBHOMO pecypca B nepuos
n3bupartenbHON kKamnaHum, 6e3yCcnoBHO, ABMSETCS Ype3eblYaliHO BaXXHOW AN UccreoBaHus
n obCcyXaeHusl, NOCKONMbKY MpW onpedeneHHbiX M KparWHe HeraTMBHbIX OBCTOsTenbCTBax
CTaBUTCA NOA yepo3y cama CyTb WMHCTUTyTa CBODOOAHbIX U AeMoKpaTuyeckmx BblibopoB. Kak
cnencTtave — MOXeT ObITb MOABEPrHyTa COMHEHUKO Takke NerMTMMHOCTb NpeacTaBUTENbCKOro
opraHa uWnuM [OOSPKHOCTHOrO  nuvua, nonyudvBlLIEro  MNpefcTaBUTENbCKUMA — MaHOaT — Ha
onpedeneHHbIn CPoK, a TakKe pelleHUn, NPUHUMAEMbIX TakMM OpraHoM WM OOMMKHOCTHBIM
nvuyom. [Moatomy cuutalo, YTO wMHUMUMATMBaA BeHeumaHCKoW KOMUCCUM  MOATOTOBUTH
COOTBETCTBYHOLLNI AOKIA4 NO 3TOM Npobrneme sIBNAETCS akTyarlbHOW 1 CBOEBPEMEHHOMN.

Mo mMoemMy MHeHWo, 3acnyxMBaeT CaMOW BbICOKOM OLEHKW MPOEeKT npensaputensHoOro
Aoknaga, NonoXeHnsa KOToporo obCyaarTca B paMKax cerogHslHero ceMmHapa. Monb3ysch
BO3MOXHOCTbIO, XO4y OTMETUTb KOMIUIEeKCHbIU NOOXo4 aBTOPOB 3TOr0 [OOKYMEHTa K
nuccnegoBaHMio  Npobrnembl, npegnonaralwmini He  TOMbKO aHanmM3  COOTBETCTBYHOLLMX
MONOXEHWN 3aKOHOAATEeNbCTBA KOHKPETHbIX rocy4apCTB, HO WM y4yeT Takmx (pakTopoB, Kak
nosiumuYeckasi 80Jisl, YCTOsIBLUMECS mpaduyuu, NpaBoBas Kysbmypa. Bce atn dakTopsl
Takke SBNSITCA NoKasaTenbHbIMWU UHOUKamopamMu TOro, UMeeT NI MEeCTO HenpaBoOMEPHOe
NCMNonb30BaHNe agMWHUCTPATUBHOrO pecypca BO BpeMs u3bupaTenbHOro mpouecca, KakoB
MacTab nogoBGHOro MCNonb30BaHWS, KAKOBO BIIMSIHUE 3TOr0 pecypca Ha pes3ynbTaTt BblOOpOB.

MpeacTaBneHHy0 MNO3ULMIO XO4y TakkKe MOAKPEeNnUTb MHEHVWEeM OOHOro K3 JenytaToB
YKPAMHCKOro napriameHTa, 03By4eHHbIM UM Npu OBCYXAEHUW NpoeKkTa 3akoHa O BbiGopax BO
BpPEMsI «KPYrfioro crtona», NpoBeAeHHOro npu yyactum BeneumaHckon komuccumn B Knese B
2011 roagy. Wtak, genytat oTMeTun, 4to B uctopmm YkpauHbl Bbioopbl 2006 Obinn npusHaHbl
MeXayHapoaHbIM COOOLLECTBOM TakUMW, YTO B Haubosbwel CTENEeHNn COOTBETCTBOBAIM
CTaHaapTam cBOOOAHbIX U AeMOKpaTUYeCKMX BblIGOPOB. [loyemMy MMEHHO 3Tu BbIGOpbI, ckasan
TOr4a BbICTYNalLWMIA, TOMbKO NN 3aKOH Obln HACTONbKO coBeplueHeH? [ecTBUTENBHO,
OEVCTBYIOLMIA Ha TOT MOMEHT 3aKOH O Bblbopax obecneumBan AOCTaTOMHO KavyeCTBEHHYHO
pernameHTaunio n3bupatenbHbix npouenyp. OaHako, coenan BbIBOA AernyTaTt, B MPOLUIIOM,
KcTatu — npegcedatens 06OMacTHOM rocyAapCTBEHHOW  aAMUHUCTPaUuW, KITHoYe8bIM
dakTopom npoBeaeHnsi cBO60AHbIX BbIGOPOB CTano HeemMewamesibcmeo rocyaapCTBEHHbIX
OpraHoB B Te MPOLIECChbl, KOTOpble HaxogAaTcs BHE cdepbl UX KOMMETEHUUW, U 4YeTKoe
8bIMO/IHeHUe 3TUMX OpraHamm MMEHHO Tex (YHKUMIW, KOTOpble YCTaHOBIEHbI 3aKOHOM.
MoaToMy NOMHOCTLIO pasfensito No3nLMI0 aBTOPOB AOKNaAa, KOTopas npeacTaBneHa B NyHKTe
1 [OKyMeHTa, 4YTO WMEHHO «ronumuyeckass eonsi» (political will) sensetca ogHonm w3
nepeornpuYyuH yrydweHuss B LenoM «u3bupaTtenbHON cpedbl», MNOA4 KOTOpPOW cneayet
paccMmaTpuBaTbh CaMO 3aKOHOAATENbCTBO W CYLLECTBYHOLLYHO NPakTuKy. [py OTCYTCTBUM Takon
BONMM YCUIUK, HamnpaBlieHHble MUWLb Ha COBEPLUEHCTBOBaHWE 3aKOHOAATErbHbIX HOPM, He
OyayT acbdekTnBHBIMM caMm No cebe. ITO OBCTOATENBCTBO TAKKE YETKO OTMEYEHO B NPOeKTe
aoknaga.

B TO e Bpems, N0 MOeMy MHEHMWIO, N0 TEPMMHOM «NpakTuKa» (practice) cnegyeT NnoHUMaTb
He TOMNMbKO «MPaKTUKy MPUMEHEHNs 3akoHOAATenbCcTBa O Bblbopax», a Takke «NpakTUKy Xoaa
n3bupaTtenbHOro npouecca» B LENOM, YTO npeanonaraeT HEYKNOHHOE WCMOSHEHWE
TpeboBaHWI aKTOB 3aKOHOAATENbCTBA B UHbIX, KCMEXHbIX» cchepax, 1 NPaKTUKy Haaexallero
«MoBedeHNs» BCeX, KTO HafeneH NpakTUYeCcKMMM BO3MOXHOCTSIMU UCMOMNb30BaTb PasfnyHble
CpeacTtBa aAMMHUCTPATMBHOIO pecypca. [lo3aTomy, MOMHOCTbIO COrMaceH ¢ Mo3unumen,
NPEeACTaBfeHHON B nNyHKTe 16 [OOKymMeHTa, O HeobxoaumocTn obecneyuntb OCHO8bI
NONMTUYECKON N NPaBOBOW KyNbTypbl «cripasednueou uepbix (fair play).
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OcobeHHOCTb TEMAaTUKM MPOTUBOMPABHOrO MCMONb30BaHUS aAMWHUCTPATUBHOIO pecypca BO
Bpems BbIOGOPOB COCTOUT B TOM, YTO MSIOCKOCTM €€ uccregoBaHus u obcyxaeHus MoryT
HeCcKkonbko modughuyupoeambcsi B 3aBNCMMOCTU OT KOHKPETHOW aydumopuu, KoTopas
npuBnekaeTcs K obCy)XOEHUIO, a UMEHHO: 3KCMepTbl-UCCrneaoBaTenn HenpaBUTENbCTBEHHbIX
opraHusauun, npeacTaBUTeN NONIUTUYECKUX CUIT UMK Xe NpeacTaBuTenu opraHos ny6nmyHon
Bnactn. besycnoBHO, BblHECEHME 3TOM NPOONemMbl Ha OOCY)XAEHWE YNEHOB LEHTParbHbIX
OpraHoB agMUHUCTPUPOBAHUSA BbIBOPOB TOXE MMEET CBOI CNeuMdUKy, NOCKONbKY B LLIMPOKOM
CMbICrie aAMUHUCTPATMBHBIN pecypc TPaauUMOHHO pacCMaTpmMBaEeTCs KakK WMCMNONb3oBaHWe
COOTBETCTBYIOLLUMX BO3MOXHOCTEN «OENCTBYIOLLEN Briactu». B To e BpeMs LeHTpasbHble
n3bvparernbHble KOMUCCUM FOCYAApPCTB Takke SIBNSOTCA OpraHamm rocygapCTBEHHOW BNacTy,
XOTS B (hOPMMPOBAHMUN COCTaBa MX YNIEHOB B 3aBUCUMOCTM OT 3aKOHOAATENbCTBA KOHKPETHOM
CTpaHbl MOryT NPUHMMATL y4acThe Kak NonmnTUYECKMe CUIbl, KOTOPbIE HAXOOATCS Y BfacTu, Tak
n onno3uums. B niobom cnyvyae mHe npencraBnsieTcs, YTo obcykaeHne aTon npobnembl Ha
TaKkMx MeponpuaTUaX SABMSETCs ropasfno bonee aghghekmueHbIM CpecTBOM MPaKTUYECKOrO
HUBENWPOBaHUS BIUAHUSA aAMWHUCTPATUBHOIO pecypca Ha BblOOPbI, HEXEeNW, CKaxeM,
OTCTaMBaHWe rocydapcTBamMu CBOMX MO3WMUMIA BCMEACTBUE HapylleHusi npaB rpaxgaH wu
obpaweHua nx B EBponenickuin cyg no npaBam yenoBeka. Tem Gonee, 4to obmn maccus
chopmmupoBaBLLENCS NPaKTUKKM EBpoONenckoro cyaa yxe COAepXnUT peLLEHNs O HapyLLEHUsIX, B
YyacTHocTu, ctatbk 3 lNepBoro npotokona k EBponenckon KOHBEHLMM MO MpaBam 4YerioBeka,
ycTaHoBneHHblx Cyaoom B pgenax «Koead rnpomue YKpauHbl», «MeribHUYEeHKO rnpomues
YKkpauHbl», «Hamam Anuee npomus AsepbatidxaHa», «Kepumosa rnnpomue AsepbaliOxaHa»,
«CapyxaHsiH npomue ApMeHUU» 1 OPYTUX.

YuutbiBasi TO 0GCTOATENBCTBO, YTO LENb0 NPOBEAEHUS] CEroAHSILLHEro CeEMMHapa SiIBNseTcs
obcyxaeHne npoekTa Aoknada, Xody MoAenUTbCS HEKOTOPbIMM COGCTBEHHBIMU UAESMM
OTHOCUTENbHO MemodoJI02uuU, KOTOPbIe, BO3MOXHO, 3aMHTEPECYHOT aBTOPOB AOKYMEHTA.

B uactHOCTM B OCHO8Y MeTOAOMOrMM WCCNeaoBaHUs AaHHOW npobnemMbl MoryT ObiTb
NOMNoOXeHbl KOHKPETHLIE Mpaesa rpaxaaH, KoTopble HapyLLAKTCA BCNeACTBME NPOTMBONPAaBHOM
NUCNONb30BaHMS  aAMUHUCTPATUBHOMO  pecypca. Hanpumep, Te npaBa, KoTopble
2apaHmupoeaHb! 1 NonagaroT nog 3awumy EBponenckon KOHBEHLMM NO NpaBam Yenoseka,
a VMEHHO:

v Cratem 3 [lepBoro npoTokona — npaBO Ha cBoGOAHbIE BbLIOOPbLI, KOTOpPOE
NCTOnKoBbIBaeTCs EBponenckMm cyaom kak npaso n3bupatb, 6annotmpoBaTbCcs Ha Bbibopax B
3aKoHOOaTeNbHLIN OpraH, a crnydyae wusbpaHus — WCMOMHATE MNOMIHOMOYMA genytarta
naprnameHTa B Te4eHMe YCTaHOBEHHOrO CPoKa;

v Cratbm 10 — npaBo Ha cBob6oOAy BbIpaXEHUA MHEHMS, KOTOpOEe rMaBHbiM 0Bpa3omM
peanunsyeTcs B NpoLecce npoBeaeHns npeasblOopHon arutaumm, obcyxaeHns nsdbmpatensamm
npeaBbibOpHbLIX NporpaMM MNapTMi M KaHauaatoB. [logvepkHy, YTO aKTyanbHOCTb y4yeTa
nmeHHo ctatbm 10 KoHBeHUMM BO BpeMsi n3bupaTtenbHoro npouecca BO3pacTaeT C y4eToM
peweHna Esponenckoro cyga ot 31 oktabpa 2012 roga no geny «llanosanos rnpomus
YkpauHbi» (Case of Shapovalov v. Ukraine), koTopoe KacaeTcsi HapyLLIeHUS npaBa XXypHanucTa
ocsellatb cobbITuA, OTHOCAWMECA K npoueccy BbibopoB. B peweHun EBponenckui cyn
npuvwen K BbIBOAY O TOM, YTO MpaBO AOCTyna K COOTBETCTBYIOLUM AOKYMEHTaMm, KOTopoe
OXBaTbIBAETCA NPaBOM Ha CBOOOAY BbIpaXKEHWs1 B3rNSAOB, SIBNSETCA «MPaBOM LMBUITBHOMO
(rpaxkgaHcKoro) xapakrtepa» 1, COOTBETCTBEHHO, MPUMEHSIIOTCA MeXaHU3Mbl Yactn 1 ctatbn 6
KoHBeHUun 0 npaBe Ha crpaBeanmBbLIN Cya,;

v Cratbu 11 — npaBo Ha cBoboay cobpaHun 1 06beAMHEHMI, KOTOPOe npeanonaraeT, B
TOM yucre, cBoboay AeATENbHOCTM NONUTUYECKMX NAPTUNA.

MpumeHeHne yka3aHHOW MeTOZOoNorMn uccnegoBaHus nNpobrembl, Koraa B nepeoocHoee
paccMaTpuBalOTCad UMEHHO HapyLUEHHble mpaea, npenocTaBnsieT BO3MOXHOCTb 00paTuTb
BHMMaHME Ha ele OOUH Maccue BO3MOXHbIX cdep NPUMEHEHUA aAMUHUCTPATUBHOMO
pecypca, KOTOpbI Takke OxBaTbliBaeTcs oblien aeduHUUMeEn, NpensiokeHHOW aBTopamMu
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npoekTa gokrnaga B nyHkTe 8 gokymeHta. ObLen3BecTHo, YTO OAHMM 13 CNocoboB BNSHMS HA
pesynbTaT BbIOOPOB M CPeacTB MOSyYEeHUs MpPeMMyLLecTBa Haf KOHKYPEHTOM MOXET ObiTb
ucKyccmeeHHoe cosfjaHvue 6apbepa Ans ydacTvs B Bblbopax onpedeneHHoro kaHguaara
UN1 MNONMUTUYECKON Cunbl, T.e. — CO34aHWe npensmcmeusi B OCyLEeCTBMEeHUN npasa
6annotupoBatbes. Hanpumep, B Otyete muccumn Habnogatenen Esponenckoro Cotosa ot 17
Hosi6pst 2010 roga O pesynbTatax HabnogeHus 3a MecTHbiMM Bblibopamu B YkpauHe 31
okTs6ps 2010 roga® npuBeaeH npuMep TOro, Kak B ABYX pervoHax Gbiny 3aperncTpyupoBaHb
CNUCKN KaHOWMOATOB OT, SKOObI, MECTHbIX OpraHu3auun naptum «batbkvBwmHa» (Party of
Motherland), pykoBogumon B TO Bpemsi ObiBMM [Mpembep-MuHuctpom YkpauHbl HKOnven
Tumowenko (Yulia Tymoshenko), HO koTopble B AENCTBUTENBLHOCTU He UMesIU OTHOLLEHUS K
3ToM NapTmn. B peanbHOCTM 3TO NPOUCXOAUIIO crieqyowmm obpasom.

Ha onpegeneHHoM aTane n3bupaTenbHOro npouecca MeCTHble OpraHu3aummM nonmuTUHecKkomn
naptum «baTtbkMBLLUMHA» nofaBanu B COOTBETCTBYHOLME TeppuUTopuarnbHble nsbupaTenbHble
kommccumn B KuneBckon n JlbBoBCkOM 0OMnacTsix OOKYMEHTbl O perucrpaummM KaHguMgaTtoB Mo
CruckaMm M B MaxXopuTapHbIX okpyrax. OgHaKko cpasy BbISICHANOCb, YTO B KOMMUCCUMU yiKe
NOCTYNUNN aHaNOrMMYHble OOKYMEHTbl OT, SKOObI, 3TUX e NapTUMHbLIX OpraHv3auuin, HO
NnoanucaHHble COBEPLUEHHO ApYrMMU  NOAbMW, a He pyKoeooumesnsiMu MEeCTHbIX
opraHusauuin. MNMpu aToM kaHaugaTamm B AenyTaTbl BblABUranmcb COBEPLUEHHO UHbIE Nuua,
YeM Te, KTO BblABUrancst Ha NapTUAHbIX cobpanusix. NpuyemM nNoaobHble MECTHbIE NapTUMHbIE
opraHmM3auum — «ABOWHUKMY» («KITOHbI») HACTOSLWMX, MpeacTaBnsnM B usbupartenbHble
KOMUCCUN BCE HeoOxoaumble 4Nl peructpauum KaHauaatoB AOKYMEHTbl, B TOM 4uchne
CBMOETENbCTBA O perucTpauuu, BbidaHHble opraHamu MuHucTepcTBa HOCTUUMK, Opyrue
OOKYMEHTLI, 3aBEpPEHHbIE MevaTs MK, paspelleHne Ha M3rOoTOBJIEHME KOTOPLIX BblgaBanucb
opraHamn MwuHucTepcTBa BHYTPeHHUX aen. Kak crnegcTtBue — BO3HMKANM MHOTMOYMCIIEHHbIE
Cnopbl, paspellaeMble B aAMWHUCTPATUBHbIX cydax. [lpyyem cyabl BbISICHANW: KMO Xe
ABMNSETCS peasibHbIMU NPEACTaBUTENAMM NapTum «baTbkuBLUMHA» M PyKOBOAUTENSIMU ee
MECTHbIX OpraHu3auui: nuua, n3bpaHHble Ha COOpaHUAX caMMMKM YIIEHAMKN STUX OpraHM3auni,
Ybl MOMHOMOYMS MOATBEPXKAANUCb PYKOBOACTBOM NApPTUW, WNW XKe Nuua, BHECEHHble B
COOTBETCTBYHOLLNA peecTp MuHUCTEpCTBa OCTULMK, HO MOMHOMOYMSA KOTOPbIX OTpULANUCh
camon naptnen? B utore, kak oTtmeyeHo B OTyeTe muccum Habnwogatenen EBponerickoro
Coto3a, kaHaOMgaTamm OT 3TOW NapTuM ObiNn 3aperncTpmMpoBaHbl Nuua, KOTopble He umenu
dopmarnbHOro OTHOLLIEHUS K HEW.

OueBungHbIM SBRsSieTCst TOT haKT, YTO 6e3 eoesIeHeHUs1 COOTBETCTBYHOLLMX BO3MOXHOCTEN U
MOMTHOMOYUIA FOCYAAPCTBEHHbLIX OpraHoB 1M 6e3 nx eMewamesiscmea BO BHYTPUNapTUAHbIE
Jena peanusauunsa nogobHoro cueHapusa cobblTuini He Moesa GbiTb ocylecTerneHa. B cBoto
odepedb NpenctaBndAeTcsi, 4TO MNogobHoe BMeLWaTenbCTBO OpraHoB  BRactm  BO
BHYTPMNapTUIHbIE OTHOLUEHWS Kak pa3 He cornacyeTcs ¢ yctoasummmca TpebosaHusimn
pa3mMexxesaHusi TOCyApPCTBEHHbBIX U MapPTUHBLIX chep OEeATENbHOCTU, Ha YTO CrnpaBensiMBo
yKa3blBalOT aBTOPbI NpoeKTa Aoknada B NyHkTe 9 gokymeHTa. CriegyeTt Takke OTMETUTb, YTO
onpegeneHHble Npobrembl C perncTtpauMent kaHgugaTtoB B AenyTaTbl OTMEYEHbl Takke B
NtoroBom otyete wmuccum Habnogenna OBCE/BOUIMIT 3a npoBedeHwem nocrnegHmnx
napnameHTcKk1x BbIGopos B YkpanHe 28 okTsbpst 2012 roga’.

MpuBeOeHHbIN Bbile MNpMMep Tawkke [OEeMOHCTpUpyeT HeobXxoaMMOCTb MccneaoBaHus
npob6nembl UCNONb30BaHUSA agMUHUCTPATMBHOIO pecypca Ha Bblibopax He moJibKO B CBS3W C
npoBegeHnemMm npensbibopHo azumayuu. Mo moemy ybexaeHuto, ata npobrnema AomKkHa
ObITb paccMoTpeHa B 6onee wWupoKoOM acnekTe, B TOM YNUCIE Yepes3 Npu3My Opyaux BaXKHbIX
3TanoB M3bmpaTenbHOro npouecca, a UMEHHO: perncTpauumn KaHanaaToB Unv n3dupaTtenbHbIX
CMMCKOB, OTMEHbI PErMcTpauun, TeppUTOpUanbHON opraHnsaumMm BbiGOpoB, hOpMUMPOBaHUS
n3buvpartenbHbIX KOMUCCMA M T.4. B nepuoa BbINOMHEHUS KaXOOW W3 yKa3aHHbIX

! http://eeas.europa.eu/delegations/ukraine/documents/press_releases/report_ep_en.pdf.
2 http://www.osce.org/odihr/98578.
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n3bmpaTtenbHbIX Npoueayp BO3MOXHO MPUHATUE PELUEHUA UMW OCYLLEeCTBNEHUe AeWCTBUN,
HapyLLalLWmx MpUHLMN «pasHo20 OmHoweHus» (equal treatment) kO BCEM Yy4acCTHUKaM
BbIGOPOB, YTO CYLLECTBEHHO MOHU3UT YPOBEHL COCTSI3aTENIbHOCTY NpoLiecca.

Kpome TOro, no Moemy MHEHWUO, UenecoobpasHbiM SABNAETCA Tawkke obcyxaeHne u,
BO3MOXHO, YTOYHEHWE Ha3eaHus [oknaga. [leno B TOM, YTO MCMNOMb3yemoe B 3arfaBuu
cnosoco4veTaHue electoral campaign, Kak MHE NpeacTaBnsieTcsl, MOXET ObITb UCTONKOBAHO Kak
B LUMPOKOM, TaK M B Y3KOM CMbICfle, COOTBETCTBEHHO: «u3bupamersibHasi KamMraHus» Wnu
«rpedebibopHas asumauyus» (Hanpumep, makou nepeBOod COOTBETCTBYHOLUUX MOMNOXKEHUN
3akoHogaTenbcTBa KasaxctaHa n MakegoHuu oTpaxeH B nyHkTax 36 u 40 goknaga). M xotsa
OCHOBHasi 4aCTb WU3MOXEHHOro Martepuana, no cymu, KacaeTCa HapyLUeHWA, OTHOCSLLMXCS
UMEHHO K a2umauyuu, KoTopasa aBnaetcs, 6e3ycnoBHO, OOHMM U3 BaKHEMLLMX 3TarnoB BCEro
n3buvpartenbHOro npowecca, A4aHHyo npobnemy cneayet obcykgaTe B €e WUPOKOM CMbICre C
ydyeTom ecex 6e3 UCKNIOYEHUS 3TanoB mM3bupartenbHoM kamnaHui. Tem Gornee, 4To aBTOpbI
OOKNaga Takke WUCMNONb3ylT B OOKYMEHTe TepMuH «usbupamernbHbil rpouecc» (electoral
process) (Hanpumep, B nyHkTax 13, 63, 81).

O600wan nocneaHnn Te3nc, YKaxy Ha TO, YTO B 0DCyXOaemMom cervac HaMu NpoeKkTe Aokraga
OTMEYEHbl pas/iuyHbie N0 NPUPOAE HapyLIeHUsi, Kaxdoe W3 KOTOPbIX MOXeT ObITb
OXapaKTepu3oBaHO Kak NPOTMBOMPaBHOE MWCMNOMb30BaHWE aAMUHUCTPATUBHOIO pecypca. B
CBSI3N C 3TUM MPEACTaBNSAETCsl JOCTAaTOMHO 3(PEKTUBHBIM MPOBECTU aHaNn3 omaoesibHbIX
TUMOB MPOSIBNEHNS aAMUHUCTPATUBHOIO pecypca. B yacTHOCTM HekoTopble MccrenoBaTenm
npegnaraloT cneayoLLyo murnosio2u3ayuro COOTBETCTBYHOLLMX HAPYLUEHUA, @ UMEHHO:

3aKoHoOameJibHbIe PECYpChl;
¢buHaHco8bIe pecypchl;
UHCMUMYUYUOHHbIE PECYPCB;
pecypcbl rocyaapcTBEHHbIX cpedcme maccosol uHghopmayuu (CMN);
peaysiimopHbIe pecypchbl;
HakoHeL,, Hauborsee counanbHO OnacHble
cusioeble PecypChbl.

AN N NN NN

CuuTtaetcsd, YTO MCNOMNb30BaHNEe 3aKoHOOamesibHO20 PECYpPCa MOXET COCTOSITb B NMPUHSTUM
napnameHToMm, rae 60MbLMHCTBO MaHAATOB MPWHAANEXWUT NpaBsLLien NONUTUYECKOn cune,
3aKOHOB VICKITKOUNTENBHO B MHTEpecax 6osbuwuHcmea. Hanpumep, 3T0 MOryT ObiTb 3aKOHbI,
ncknoyarowme b6annoTMpoBaHne He3aBUCUMbIX KaHOWAATOB, KOTOPble He BblOBUrakrTCS
NONMUTUYECKMMUN NApPTUSMUK, T.€. UCKIIoYaoLLmMe CamMOBbIABWKEHME; npegnonaralowmne Takom
TMN n3bupaTenbHOW cucTembl, KOTopbi OyaeT B Gonbluei cTeneHu oTBevaTb MHTepecam
OEVCTBYIOWENn BNacTy; BHeApsoWwMe Takue npasuna  popMMpoBaHUS  COCTaBOB
n3bvparternbHbIX KOMWUCCUWA, KOTOpble Ha MpakTUKe MO3BOMNAT KOHTPONMPOBAaTbL npouecc
aAMWHUCTPUPOBAHWSA BbIOOPOB MWL OAHOW NOMUTUYECKOW cune u T.4. ManunynupoBaHue
¢huHaHCco8bIMU pecypcaMun npegrnonaraeT pacxofoBaHUe CpeacTB rocy4apCTBEHHOro u/mnm
MECTHbIX OIOIKETOB B MHTEpecax TOMbKO OOHOM MOSMIMTUYECKOW CUrbl MOCPEeLCTBOM ee
drHaHCUPOBaHUSA Yepes «TPEeTbUX NULy, OnnaTtbl NpoBeaeHus npeaBbIbopHOM arutTauum unm
Aaxe «MaTepuanbHOro CTUMyNUpoBaHUSA» Bonu  mnsbupartenen. Kpome Ttoro, GromKeTHble
cpeacTBa MOryT pacxodoBaTbCH Ha peanusauuio MOSIOXEHUMW npenBblOOpHON NporpaMmbl
aencreyowen Bnactm. MHCMuUMyUyuoHHbIMU  CPeACcTBaMWM  3KCMEpPTbl  TPaaULMOHHO
paccMmaTpuBaloT MamepuarsibHble (He(UHaHCOBbIE) N 4Yeslogeyeckue pPecypCbl BMACTHbIX
opraHoB. K HUM OTHOCATCA nomeLleHusi, obopyaoBaHme, TPaHCNOPT, CPEACTBA CBA3M, TEXHMKA,
apyrme o6bekTbl MHMPACTPYKTYypbl, WUCMONb3yeMble [OEWUCTBYIOLLEN BNacTbid B Nepuos
n3bupaTensHOro npouecca B WHTepecax onpedeneHHoW nonuTuyeckon cunbl. Cnyxawme
OpraHoB BMacTy MOryT nNpuBMeKaTbCA K arMTaumoHHOW AeATEeNbHOCTU WUnu npsMo 6biTb
3agencTBoBaHbl B paboTte nsbuvpartensHoro wraba npassawen naptun. [py 3TOM KrYeBbIM
dakTopom  KnaccuuUMpPOBaHUS MPaKTUKU MPUBMEYEHUa foder Kak NpoTUBOMNPaBHOMO
MCMOmNb30BaHNSA aAMUHUCTPATUBHOIO pecypca JKCMepTbl CYUTAKT yvacTue Criyxalmx B
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nogobHoM AesTenbHOCTM MMeHHO B paboyee, a He B cBoboaHoe oT paboTbl, Bpems. CMMU,
KOTOPbIMU BrageeT MU KOTopble KOHTPONMPYET rocyAapcTBO, MOMYT akKTMBHO MCMONb30BaTHCS
B MWHTepecax npaeswen Bnactu. Kcnonb3oBaHve pe2ynismopHbIX pPeCcypcoB MOXET
NposiBNATLCA B «M30UpaTENnbHOM», C MNpu3Hakamu npedybexoeHust NpaBonpUMEHEeHNM B
WHTepecax onpeaeneHHON NOMUTUYECKOM CUIbl, B pe3ynbTaTe Yero, Hanpumep, OTMEeHSeTCs
peructpaumsa  KaHgupata-npeactaBUTeNs  MHOW  CUMbl  pelleHMeM  NOLKOHTPOSbHON
n3buvpaTtenbHON KOMUCCUK, HanoroBbIMM OpraHamy OCYLLECTBIISIETCA BHEMNMNaHoBas npoBepka
OEeATEenbHOCTM  OMMO3ULUMOHHON napTm u T.4. W, HakoHeu, cusioeble pecypcbl, T.e.
NCMNONb30BaHNE NPaBOOXPaHUTENbHbIX OPraHoOB, TAMOXHW, APYrMX CUMOBbLIX CTPYKTYP C LEnbio
3anyrMBaHus, CO3faHWs pPasHOro poAa CrOXHOCTEM M MPENATCTBUA UMW OaXe YCTPaHEeHUs
onnoHeHToB. NpeacTaBnsieTcs, YTo NOCNeaHW TUN HapyLLeHUA HeceT B cebe Haubosbwyro
CTEeNeHb CcoumnanbHOW yepo3bl YCTOAM AeMOoKpaTudeckoro obuwiectBa, B TOM uucne
BCMNEACTBME 3HAYUTENBHO MEHbWUX NPaKTUYECKNX BO3MOXHOCTEN BbISIBNEHMSA U hmKcaumm
TaKMX HapyLleHWI, OLEeHKM MX MacliTaba, a Takke C TOYKU 3pEeHUs HeraTMBHOMO BIIUSAHMSA Ha
dbyHAaMeHTarnbHble, eCTECTBEHHbIE NpaBa rpaxxaaH.

Takum o6pa3oM, Mo MOeMy MHEHWI0, NPOBedeHVsI aHanusa npoGreMbl UCMONb30BaHMS
aAMVHUCTPATUBHOIO pecypca 3 MNO3ULUMW  PasnUyHbIX murioe HapyweHui Byaet
cnocobcTBOBaThL CO3aaHMI0 Gonee YeTKON CmpyKkmypbl pe3yrnbTaToB UCCHEAoBaHUS.

TpaguuMOHHO  3KCNepTbl  pacCMaTpMBAOT  MsiMb  OCHOBHbIX Memodoe MOHUTOPUHra
NPOTUBOMNPABHOIO WCMONb30BaHMS aAMUHUCTPATUBHOIO pecypca BO Bpemsi BbIGOPOB, a
NMEHHO:

MOHUTOPUHI CMWU;
HenocpeacTBEHHOE HabMNAEHNE;
NHTEPBbLIOMPOBAHME;

GHOIKETHBI MOHUTOPWHT;
cuUTyaTuBHbLIN aHanua (case studies).

AN N NN

Cnegyetr OTMETUTb, 4YTO B NPEANOXEeHHOM aBTOpaMu MNpOeKTe [OoKnada WCMONb30BaHbl,
npexae BCEero, AaHHble COOTBETCTBYHOLLMX MUCCUA HabnrodeHusi 3a Bblbopamu. B To ke
BpeMs, B 9TUX mMaTepuanax npuBOASATCA NPUMEPbl HAPYLUEHWI, BbISIBNEHHbIE MOCPEACTBOM
MOHUTOpMHra CMW u  uvHTepBbloMpoBaHMs. Ha mow  B3rnsiq, WUMEHHO  CUCTEMHOE
HenocpeacTBeHHOe HabsirodeHue 3a Bbibopamu, NMPOBEAEHHOE B KOMIMIIEKCE C APYrMMU
MeTo4aMM MOHWUTOPWHra, NO3BONSAET Hanboree NOSHO BbISIBUTb BCHO «KAPTUHY» HapYLLUEHUNA.
Mpwn 3TOM, B YACTHOCTW, OMbIT YKPaNHCKNUX BbIOOPOB NO3BOMSET caenaTtb BbIBOA O TOM, YTO BO
BpeEMS MeCMmHbIX (MyHUUMNAnbHbIX) BbIOOPOB CyMMapHbii OBBbEM  MCMONb30BaHUS
agMUHUCTPATMBHOIO pecypca B pamMKax BCeW CTpaHbl C Y4ETOM 3TOro SIBNEHUs MO OTAENbHbIM
pervMoHaMm MOXEeT Aaxe npeebiwamb pasMep HapyLleHUM BO BpeMsi obujeHauuoHaslbHbIX
BbloopoB. OCOBGEHHO 3TO MOXET NPOSABUTBLCS B rOCyAapcTBax C OOMbLUMMU TEPPUTOPUSIMU U
3HAYUTENbHBLIM KONMMYECTBOM HacerneHus. lpuYuHbl 3TOr0 — pasnuyHbl, U BCE OHM nexaTt B
Heropudu4ecKoll NNOCKOCTU, a UMEHHO: creyugbuka NHTEPECOB PErMoHasbHbIX U MECTHbIX
NpaBsLWNX 3NUT, He BCErda W He MOSHOCTHIO COBMafallMX C MHTepecamn 3NUT Ha
«UEHTPanbHOM» YPOBHE; 3HAYMTENbHO MEHbLUEe BHUMaHUE MeXOyHAPOOHbIX MUCCUN
HabnaeHNss UMEHHO 3a MeCTHbiMM BblGopamu K T.n. Obpawasicb K Takomy MeToay
MOHUTOPMHIa UCMONb30BaHNA agMUHUCTPATMBHOIO pecypca, Kak cumyamueHbllU aHanus,
cuMTald HeoOXoouMbIM - MogdepXaTb Te uMOoen aBTOPOB MpoekTa [Aoknada, KoTopble
cchopMynmnpoBaHsbl B MyHKTax 64, 65 aoknaga v npeanonaratoT NpoBeAeHUs aHanmasa npakTuku
NPMMEHEHUs CcpeacTB OPUAMYECKO OomeemcmeeHHOCMU 3a [aHHble NMpaBOHapyLUeHus, a
TakKe unccrnegoBaHME COOTBETCTBYHOLLEN cydebHoU npakTuku. Mpobnema HeHagnexallero
unn  n3bupaTenbHOro  MNpPaBOMPUMMEHEHMS, B  TOM  YUCNe CPEeACTB  OpMONYECKOM
OTBETCTBEHHOCTW, COBEPLLUEHO CrpaBeasIMBO OTMedeHa B NyHkTe 78 obcyxaaemoro Hamu
aoknaga.
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B 3akntoueHve ykaxy elle Ha OAMH acrekT, KOTOpbIN Takke MOXeT CTaTb NpeaMeToMm
AanbHenwero obCy)XOeHVs1 y4YacTHMKaMM Hawero cemMuHapa — uYfeHamMu LeHTparbHbIX
OpraHoB agMUHUCTPUPOBAHUSA BbIOOPOB B CBOMX CTpaHax. [lonesHo OyaeT y3HaTh,
npegnonaraeT Ny HaunoHanbHoOe 3aKkoHoA4AaTeNbCTBO Kakne-nmbo MOSIHOMOYUST LEHTParbHbIX
n3bupartenbHbiX KOMWUCCUW, a, BO3MOXHO, W KOMMUCCUA HU3LIEro YpoBHS B cdepe
NPOTMBOAENCTBUSA MPOSABMEHUAM MPOTUBOMNPABHOIO UCMOMb30BaHUSA  aAMUHUCTPATUBHOMO
pecypca 1 HapaboTaHa Ny NpakTka peanusaunm Takux NoHOMOYUA B criydae ux Hanmuma? C
MOEIN TOYKM 3peHus, Haubosiee 3PPEKTUBHO Takas AEATENbHOCTb MOXET OCYLLECTBSATHCA
nyTeM paccMOTPEHUS N3dupaTenbHbIMM KOMUCCUSIMN COOTBETCTBYIOLLIMX XKas1o06.

B yactHoCTM 3akoHOL4ATENBLCTBO YKpauHbl O BblOOpax TPaaMUMOHHO YCTaHABNMBAET YETKUN U
OOHO3HAYHbIN NepeyYeHb NNLL, OPraHoB, YYPEXOEHWIN, OpraHM3auni, YbU peLleHnsi, OeNCTBUs
unn 6esgencTeme MoryT GbiTb 06anoBaHbl nNyTem obpalleHuns ¢ xanobon B LieHTpanbHyto
n3bupartenbHyto komuccuio (ganee - LIMK). Takue nuua, opraHbl MMeHyoTCs cy6bekmamu
obxxanoeaHusi. B cBowo ouepeab nogaya xanobbl Ha HapylleHMe CO CTOPOHbl MHOro
cybbekTa, NpsIMO He YKa3aHHOrO B 3aKOHe, SIBMSETCS OCHOBAHWEM Af1si OCTaBMEHMS KOMUCCUEN
Xanobbl 6e3 paccmoTpeHus. [encTBylowlee cendac usbupartenbHoe 3aKkoHOOATENbCTBO
YKpauHbl He npednosiazaem nonHomoumn LIMK oTHOcMTENbHO paccMOTpeHus kanob Ha
peLleHnsl, AencTBns unu 6e3gencTene opraHoB BRacTu UMM UX AOIMKHOCTHBIX UL, a Takke
CMW. OgHako Tak Obino He Bceraa.

Hanpumep, 3akoH «O Bbibopax MNpe3vaeHTa YkpavHbl» B pegakumm ot 25 mapta 2004 roga,
Ha OCHOBaHWM KOTOPOro MPOBOAMNUCHL npe3uaeHTckne Bbidopbl 2004 roga, npegycmartpusan
BO3MOXHOCTb obpaiieHna B LMK c¢ xanobamm Ha HapylleHusi YCTaHOBJIEHHBLIX 3aKOHOM
orpaHvyeHnin B BedeHUn npenBbloopHon arvtauum obwerocygapcteeHHbiMn CMW. Mpudem
»anobbl Takon Kateropum npeameTHocTM paccmatpuBanuch LIMK. Bo Bpemsi ke kamnaHum
nocnegHux npesuaeHTcknx Bblbopo 2009-2010 rogoB aevicteytowmin 3akoH 6Gonee He
Hagenan LWK cooTBeTCTBYIOWMMM  MOMHOMOYMAMM, XOTSI COXPAaHSEeTCHS BO3MOXHOCTb
obxanoBaHusa B LINK HapylweHuin co CTOpoHbl KaHauaatoB Ha nocT [pesuaeHTa YkpauvHbl.
Cnenyet otmetutb, 4To LMK paccmaTpvBana Takve xanobbl Ha AEWCTBUS, Hapyllarolime
nopsaoK BeAeHWs arvTaumm, CO CTOPOHbl KaHAWAATOB, KOTOpble HA TOT MOMEHT SBMSNNCH,
Hanpumep, aencTeyowmm Npe3ngeHTom n MNpembep-MUHUCTPOM CTPaHbI.

Kpome Toro, 3akoHom «O BblGopax HapoaHbIX AenyTaToB YKpauHbi» B pegakumm OT 7 Mions
2005 roga, B COOTBETCTBME C KOTOPbIM MPOBOAMIINCL O4YepedHble UM  BHeEOYepeaHble
napnameHTckue Bbibopbl 2006, 2007 rogos, 6binn ycTaHOBMNEHbI onpeaeneHHble npasuna. B
YACTHOCTM YNOMSIHYTbIM 3aKOH Mpeanosiaran BO3MOXHOCTb obpalueHusa B LIMK ¢ xxanobon Ha
nencteus unm 6esaenictene obluerocygapcreeHHoro CMW, ero co6cTBEHHMKA, OOIMKHOCTHOIO
niua unuM TBOPYECKOro paboTHMKa (OpyrMMyM CrioBamMu — XKYpHanucTa, KOppecrnoHAeHTa).
Kpome TOro, 9TOT 3akOH YyCTaHaenuBan npaBo obXanoBaTb pelleHne, OencTeve unm
Ge3pencTBMEe OpraHa WCMOMHWUTENbHOW BRAacTW, oOpraHa MEeCTHOro CcaMoynpaBreHus,
npeanpuaTus, 3aBeAeHUs], YY4PEXAEeHNs, OpraHn3aunn, x Cny>KebHbIX Unn JOMKHOCTHbIX ML,
KOTOpble KacatTCA HEWUCMNOMHEHUS BO3MOXEHHbIX Ha HUX 3aKOHOM  0B6A3aHHOCTEN,
BMeLLATENbCTBA B AEATENbHOCTb U3bMpaTenbHbIX KOMUCCUIA UMM UX YSIEHOB, HecobnioaeHns
TpeboBaHMI B Bonpocax npeasbioopHon arntaunn. XKanobbl Ha yKkaszaHHble HapyLLUEeHUs MOTn
Hanpasnatbca B UWK wvnu okpyxHble unsbupatenbHble komuccuu. [lpakTuka, Hanpumep,
BblbopoB 2006 roga cogepxumT npumepbl paccmotpenns LIWK xxanob Ha HapyleHusa npasun
Be4eHWs arvTaumu, B YaCTHOCTM 3anpeTa Ha y4yacTme B NpeaBblOOpPHOM armTaumm
OOMMKHOCTHBIX JIML, OPraHoB MCMOMHUTENbHOM BNAacTh, COBEPLUEHHbIE [MpemMbep-MUHUCTPOM,
MuHUCTpOM BHYTpeHHUX Aern, MuHucTpom toctvumn. B TO xe Bpemsi npu nocrienyroLlen
MoaudmKaLmMm 3aKOHOB O BblOOpax YKpPauvHCKUA 3akoHo4aTenb OTKa3ancs OT MpaKTUKK
HOPMAaTMBHOIO 3aKPENIIEHNS NOTHOMOUYUIA N3BUPATENBbHBIX KOMUCCUI paccMaTpuBaTh »Kanoobl
aTON Kateropun. HebliHe o6XanoBaHWN TakUX HapPYyLUEHUN OCYLLECTBMSETCH UCKIIOYMTENbHO B
cydebHOM nopsiake.
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CpaBHuTENbHBIA aHanu3 3akoHogaTenbCcTBa ApYrmx CTpaH M npakTukn gearensHoctn LUK B
ykasaHHou cdpepe, Ha Mow B34, Oy4eT MHTEPECHbIM U NOSE3HbIM.

3acnyxuBaeT BHMMaHUSI Takke cOpMynMpoBaHHasa B NyHKTe 65 npoekTa goknaga wvaes o
LenecoobpasHOCTN UCCnegoBaHMSA COOTBETCTBYHOLLEN MPAKTUKW, B TOM YUCIE pPEeLUEeHUn
KOHCTUTYLIMOHHbIX CyOQOB W WHbIX OpraHoB. B 4acTHOCTM nonesHbiM Onsg  M3y4veHus
npeacraensieTca pewweHne KoHctutyumoHHoro Cyga YkpauvHbel oT 24 mapta 2005 roga B gene
o Bblbopax lpe3ngeHTa YkpavHbl. CnegyeT OTMETUTb, YTO AENCTBYHOLLAA Ha TOT MOMEHT
pepakums 3akoHa O Npe3naeHTCKMX Bbibopax yCTaHaBnuBana onpegerieHHble OrpaHnyeHus
OTHOCUTENbHO NPOBEAEHUSI NPeABbLIOOPHON arMTaumMn opraHamu UCMOSNTHUTESbHOW BRacTu U
MECTHOro CaMOynpaBfiEHUs, @ TaKKe UX CNYyXeOHbIM U OOSMKHOCTHBIM Nuuam. B yacTtHocTm
3TMM OpraHamMm W nuuam 3anpewanocb npuvHUMaTb ydactme B armtauuun. 1o MHeHuto
KoHctutyumonHoro Cyaa YkpawvHbl, yKa3aHHbIA 3anpeT npecrnegoBan ueJsiu, BO-NepBbiX,
Hedonyw,eHusi WCMofb30BaHWA pecypca 3TWX OpPraHoB WU  CrnyxebHOro nonoxeHus
COOTBETCTBYIOLNMM CYXEOHLIMU 1 AOIMKHOCTHBIMW NL @MW BO BPEMSI arMtaumm 3a TOro unm
WHOro KaHauaarta Ha noct pe3vaeHTa, a, BO-BTOPbIX, CAeNaTb HE803MOXKHbLIM [aBreHne Ha
n3bvparenen. OTOT 3anpeT, OTMEYEHO B peLUeHWUM, Bbi3BaH HEOOXOAMMOCTbIO CO34aHuA
yCnoBuin Ans ce0600HO020 BONEN3bABIEHNS N3bMpaTenen Bo BpeMsi BbIOOPOB.

HecoMHEHHO, npakTMKa KOHCTUTYLIMOHHbIX CYyAOB WM OPYrMX COOTBETCTBYIOLLMX OpraHoB B
pasnMyHbIX CTpaHax MOXET 3HaunTenbHO oboratuTb oblee MOoOHMMaHWe npodrembl
nNpoTMBOOENCTBMA U OOpbObl C  MPOSABMEHMAMM  NPOTMBOMPABHOIO  UCMOSIb30BaHMSA
agMUHUCTPATMBHOMO pecypca Bo BpeMsi BbiIGOPOB.
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VIIl.  Speech by Mr lurie Ciocan

The elections has a great signification in the life of the State, and for the existence of free and
fair elections, the legislature is required to create optimal conditions in order to achieve the
people’ sovereign will on the exercise of electoral rights by the citizens and respectively the
formation of some autonomous and independent bodies of public authority.

The conduct of elections in a State of law, involves the setting of a mechanism that would
assure the respect of democratic principles, the guarantee of equal treatment in the exercise of
the right to vote and to be elected, the development of a political culture, transparency in the
exercise of rights and duties by the electoral actors, in order to combat cases of abuse in their
exercise.

Legal framework

Constitution of Republic of Moldova from 29™ July, 1994;

Electoral Code No. 1381-XIIl from 21" of November, 1997;

Contravention Code No. 218-XVI from 24" of October, 2008;

Criminal Code No. 985-XV from 18" of April, 2002;

The Law on the status of persons with the public dignity function No. 199 from 16" of
July, 2010.

YVVVY

The policy implementation under the prevention of use of the administrative resources during
the electoral campaign is based on the following normative acts:

- Constitution of Republic of Moldova

- Electoral Code

- Contravention Code

- Criminal Code

- The Law on the status of persons with public dignity functions.

It's prohibited:

. any form of financing and material support of electoral campaign from the organizations
financed from the state budged;

. the use of public means and goods by the electoral candidates;

. to public authorities/institutions and those assimilated to them, to offer public goods or

other favors to electoral candidates.

The prohibition on use of administrative resources during the electoral campaign is included in
the Electoral Code of Republic of Moldova, namely:

1. “ltis prohibited any form of financing and material support of electoral campaign by the
organizations financed from the state budged”;

2. “The candidates can’t use public means and goods (administrative resources) in the
electoral campaigns, and public authorities/institutions and those assimilated to them
can’'t send/give to the electoral candidates public goods or other favours”;

The electoral candidates can receive public goods or other favours from public
authorities/institutions only under a contract, on equal terms for all candidates.

Suspend their position in office:

1. Citizens, who ex officio are not entitled to be members of a political party or other social-
political organization;
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2. High-ranking officials whose appointment or election is regulated by the Constitution of
the Republic of Moldova and/or by organic laws.

These provisions concern:

. Deputy Prime-Ministers, Ministers and Deputy Ministers, members of the Government;
. Heads of the central public authorities;

. Districts chairmen and deputy chairmen;

. Mayors and deputy mayors;

. Praetors and deputy praetors.

The emergence risk of cases of the use of administrative resources is higher among the
candidates who hold a public position at the time of registration on the electoral candidate list.
In order to exclude such possibilities, the Electoral Code imposes an obligation of their
suspension from function for the entire duration of the electoral campaign.

“The citizens of Republic of Moldova, who under the position they hold, are not entitled to be
members of political parties or other political social organisations as well as individual with high
official liability, of whose mode of appointment or election is governed by Constitution of the
Republic of Moldova and/or Organic Laws, since their registration as electoral candidates,
suspend the function that they hold.

People who fall under these provisions are:
a) Deputy Prime Ministers, Ministers and Deputy Ministers, members of the Government
Office;
b) Heads of the Central Public Authorities;
c) District presidents and deputy presidents;
d) Mayors an deputy mayors;
e) Praetors and deputy praetors.”

Introduced for the first time in 2002, in original version, the norm only defined the persons would
suspend their activity position, for which it was considered too general, ambiguous, generating
diverse interpretation and application in practice. Proceeding from this circumstances, in 2008,
under a series of amendments to the Electoral Code were directly specified the persons
covered by this provision.

In the examination of cases of use of administrative resources, the Central Election
Commission was faced with the problem of proving that the actions of an electoral candidate
were as the use of administrative resources, because the person held a public dignity function,
which is not covered by this provision, and as a working visit, made promises and urge relating
to the voting of a certain electoral candidate, his action being qualified as electoral propaganda.

Why work suspension is important?

. Prevention of use, by electoral candidates, of state institutions resources for political
dividends;

. Prevention of use of official visits for electoral propaganda;

. Prevention of use of official duties for offering facilities or favors to voters.

The establishment of this restriction is aimed to avoid the use of administrative resources in
organization and conducting of electoral campaign, including:

. Prevention of use, by electoral candidates, of state institutions resources for political
dividends;
. Prevention of use of official visits for electoral propaganda;

. Prevention of use of official duties for offering facilities or favors to voters.
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Declaration of work suspension

v Is completed by the candidate, personally;

v Is submitted to the Central Election Commission or to the District Electoral Council Is
filled at the time of registration as candidate, but not later than 30 days before the
Election Day;

v Otherwise, sanctions are applied — warning or cancellation of registration;

v The suspension declaration is personally completed by the candidate and it is submitted
at the time of registration on candidates list to the Central Election Commission at
parliamentary elections, or to the District Electoral Council at local elections. The
Declaration deadline is not later than 30 days before the Election Day;

v For not respecting the suspension requirements, the Central Election Commission or
the District Electoral Council can apply sanctions as warning or may request the
cancellation of registration. In this case it is cancelled the registration of independent
candidate or the candidate from the party’s list it is excluded from it.

Legal liability

For the misuse of administrative resources, during the electoral campaign, electoral candidates
may be sanctioned:

>
>
>

Disciplinary
Administratively
Criminally

The Electoral Code provides that individuals and legal entities, who violate the
provisions of electoral legislation, interfere in the free exercise of citizens’ electoral
rights, interfere in the activity of the electoral authorities are sanctioned in accordance
with the legislation in force.

In the case of use of administrative resources during the electoral campaign, the
candidate may be subjected to disciplinary, administratively, criminally liability.

The legislation of the Republic of Moldova does not establish express sanctions for the
acts of use of administrative resources by candidates during the electoral campaign.
However, the direct non incrimination, do not interfere the control exercising on the
sanctioning of the electoral candidates’ improper conduct in the field of use of the
administrative resources during the electoral campaign.

According to the recorded practice during the elections held at national and local level
were applied sanctions as warning and cancelation of the registration from the ballot
paper, in the case of repeated elections.

During the framework of general elections from 2007 was recorded a precedent were in
a locality the elections were cancelled, because one electoral candidate during the
electoral campaign has made use of the administrative resources in its development,
and the court concluded that such circumstances may have influenced on the election
result.

However, the Central Election Commission should examine the opportunity of adoption
of various sanctions, applicable directly to these types of fraud. The expressly
criminalization of these actions in the context of the Electoral, Contravention and
Criminal Code will make easier the finding, sampling as well the application of sanctions
proportionate to their severity.
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Mr Rashid Yusifbayli, Head of International Relations Department, Central Election
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Mr Emzar Kakulia, CEC member
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Ms Ekaterine Azarashvili, Spokesperson
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Mr David Jandieri, First Deputy Minister
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Ms Tamar Kintsurashvili, Deputy Secretary
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State Audit office of Georgia
Ms Tinatin Goletiani, Deputy Auditor General
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Mr Philip Dimitrov, Ambassador, Head of Delegation

UNDP
Mr Jamie Mcgoldrick, UN Resident Co-ordinator in Georgia

IFES
Mr Nermin Nisic, Chief of Party, Georgia

USAID
Ms Danielle Reiff, Caucasus DG Director
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Mr Levan Tsutskiridze, Country Representative

NDI
Mr Luis Navarro, Country Director in Georgia

IRI
Ms Andrea Keerbs, Country Director in Georgia
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University, Aix-en-Provence, France

Mr Alberto Guevara Castro, Chief of International Affairs, Electoral Court of the Federal
Judiciary, Mexico
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Mr Oliver Kask, Judge, Court of Appeal, Tallinn, Estonia
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X. Synopsis

The fourth Eastern Partnership Facility Seminar on the “use of administrative resources during
electoral campaigns” was organised by the Venice Commission in co-operation with the Central
Election Commission of Georgia on 17-18 April 2013 in Thilisi. The issues which were
addressed during the Seminar included the presentation of the preliminary Report on the use of
administrative resources during electoral campaigns; the framework of the administrative
resources and relevant practice in Georgia, Armenia, Azerbaijan, Ukraine and Moldova as well
as in France and Latin America.

Around 25 participants from the national electoral management bodies of the following
countries attended the conference: Armenia, Azerbaijan, Georgia, Moldova as well as four
rapporteurs on behalf of the Venice Commission and representatives of various Georgian and
international institutions.

The Seminar:

1. Took note of the importance of guaranteeing the principle of equality of opportunity for
political parties and candidates. This entails a neutral and ethical attitude by state authorities, in
particular with regard to:

a. the pre-electoral period;

b. the coverage by the media, in particular by publicly owned media;

c. the public funding of political parties and electoral campaigns;

2. Underlined that the implementation of this principle requires tackling the misuse of
administrative resources;

3. Was of the opinion that tackling the misuse of administrative resources should take place
during electoral campaigns;

4. Underlined that preventive measures should be set up in order to tackle the misuse of
administrative resources in an efficient manner;

5. Pointed out that electoral legislation has to provide efficient and sufficient means for tackling
the misuse of administrative resources during electoral campaigns;

6. Noted that such regulation must be proportional, clear and foreseeable for all contestants
(including incumbents) as well as implemented in good faith;

7. Underlined that public authorities should act based on those principles when specific
limitations are missing or not efficient;

8. Was of the opinion that the principle of neutrality should also apply to civil servants as
individuals. For this purpose:

a. Civil servants have to be impartial during the whole electoral process while performing their
official duties in accordance with the law;

b. Effective measures have to be ensured to avoid illegitimate participation of civil servants in
electoral campaigns, especially in support of the incumbent, provided that such measures do
not impede the exercise of their right for freedom of expression when not performing their
official duties in accordance with the law;

c. Only some persons working in administrations in contact with political parties and political
activities according to their duties, as ruled by law, may be involved in relevant activity within
the limits established by the law;

d. Such positions should be clearly distinguished from the others;
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9. Pointed out that during electoral campaigns, incumbents and officials in public positions that
are running for office, have to avoid representing themselves as representatives of the
government or office;

10. Noted that an independent body should be in charge of tackling against the misuse of
administrative resources during electoral campaigns.



