* X
* *
*

* 5 *

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 18 January 2005 Restricted
CDL-EL (2005)004

Or. Engl.
Opinion No. 310/2004

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

COMMENTS
ON THE DRAFT AMENDMENTS
TO THE ELECTORAL CODE
OF ARMENIA

by

Mr Taavi ANNUS (Member, Estonia)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priere de vous munir de cet exemplaire.



CDL-EL(2005)004 - 2-

. I ntroduction

1. These comments follow the previous Joint Opinion provided by the Venice Commission and
the OSC-ODIHR on the Electoral Code of the Republic of Armenia. This opinion is specifically
based on the most recent opinion and on the draft law amending the Electoral Code, namely:

e Joint Opinion on the Draft Amendments to the Electoral Code of Armenia by
OSCE/ODIHR and the Venice Commisson from 13 October 2004 (CDL-
EL(2004)016rev; further referred to as Joint Opinion);

* Draft Law on Amending and Supplementing the Electoral Code of the Republic of
Armenia, submitted by Mr. Baghdasaryan, version of 14 December 2004, the draft for
the second reading in the National Assembly of Armenia.

2. The comments are based on the version of the Electoral Code as of 3 August 2002
(CDL(2003)052).

3. The following remarks are structured upon the Joint Opinion, taking also into account the
Joint Recommendations on the Electoral Law and the Electoral Administration in Armenia by
OSCE/ODIHR and the Venice Commission from 17 December 2003 (CDL-AD(2003)021), and
the Additional Considerations on the Electoral Law and Electoral Administration in Armenia
based on the roundtable on electoral reform held in Yerevan between 24/27 February 2004 by
Michael Krennerich, Owen Magters and Jesse Pilgrim (Additional Considerations). The
remarks are focused on the changes to the Electoral Code and do not deal with the suggestions
regarding electoral administration. The following comments reflect mainly those issues that
wereraised in our previous recommendations.

4. The draft amendments would implement several of the recommendations contained in the

previous OSCE-ODIHR and Venice Commission opinions. While the Electoral Code would be
improved as a result, several areasremain problematic and the Code still should be improved.

[. Draft Amendmentsto the Electoral Code

5. The Composition of Electoral Commissioii$ie draft does not change the appointment
method for members of electoral commissions. Famgte, under the current law, the

members of the Central Electoral Commission areiapgd by the parties having factions in the

current or dissolved National Assembly and theiBeas of the Republic. Thus, the members of
the Electoral Commission may have (and have hattpag partisan interest. In particular, there
is still no provision enabling a “trusted institui’ to appoint members to the Central Electoral
Commission. Although the provisions on professiotraining guarantee some degree of
professionalism, the influence of one candidatett@ Commission may still be excessive,

especially in the presidential elections. If thenas to develop an independent, professional,
efficient, and non-partisan election administrati@manges to the current procedures are
necessary.

6. The provisions on professional training haverbenproved on, as a transitional provision
specifies that the Central Electoral Commissiorll sledine the procedure for holding training
courses for members of electoral commissions withree months of the law becoming
effective. As there is no provision to the contrarynust be assumed that all members of the
current electoral commissions need to undergararigacourse and become certified in order to
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continue in their position. Therefore, another $ional provision should be added, specifying
by which time the current members of the electomahmissions need to obtain the certification.

7. Electoral constituencieThe amendments to article *1@hange the level of permissible
discrepancy in the constituency size. The amendmeatld allow a discrepancy of 10% “on
average.” Previously, the permissible discrepanag W5%. It is unclear what the term “on
average” means. This should be clarified. The lasesdnot regulate more precisely the
procedure for drawing and re-drawing constituencidthough the requirement of territorial

integrity of the constituency provides some guidafar the Central Electoral Commission, a
provision also prescribing constituencies basedlasely neighbouring administrative units, in
order to avoid gerrymandering, could be considered.

8. Ineligibility to be electedThe draft still does not take into account thecson that the
restrictions on some public officials to stand ébection inappropriately differentiate between
the majority and the proportional part of the zerlentary elections (Articles 97(2) and (3)).

9. Nomination of candidates\s recommended in the Joint Opinion, Article )2(ow
provides that party alliances may contribute to tamdidates’ pre-election funds in the
majoritarian elections to the National Assembly.

10. Electoral deposifThe draft eliminates the requirement of collegtiignatures supporting a
candidate’s nomination and raises electoral deppdHitis is acceptable in principle, as noted in
our previous opinion. However, the draft (amendméntArticles 71(1), 101(1)(1) and 108(2)),
would raise the electoral deposits significantty ¢ase of presidential elections, from 5,000 to
10,000; in case of proportional elections, from0R,%0 5,000; and in case of majority elections
from 100 to 200 times the minimum salary). We reg@nd against this raise, as we are not
sure that the old amounts of deposits would nosudécient to deter frivolous candidates. It
should be noted that the amounts presidential datei may contribute to their pre-election
funds equals the electoral deposit. It is not gmeite that a major cost of the campaign is the
electoral deposit.

11. Property declaratiohe amendments retain the duty to declare tredsasfthe candidate’s
family members (new Articles 72(2)(6), 101(1)(4)dal08(2)(5)), answering to the concern in
the Joint Opinions that the proxies should not kedenresponsible for such declarations.
However, the draft eliminates the reference toLth& on the Disclosure of Assets and Income
of Senior Officials of Authorities in the Republif Armenia for the procedure regulating the
declaration of assets and income. We were unabt®rament on this reference in the Joint
Opinion, as we did not have the text of the lawe Téason for eliminating the reference to this
law is unclear. However, the law should specifyghmcedure for declaring the income or assets
or refer to another law where such procedure isanoed.

12. Withdrawal of candidate$he withdrawal of candidates has not yet beeulaged in more
detail.

13. Pre-election campaigtt was recommended that the rules on creatioevefn conditions
between candidates be broadened to encompass oesvage of public media institutions. This
recommendation has not been included in the draft.

14. Media The exact changes to Article 20 of the Elect@adle are not clear, due to the fact
that the translation of the amendments to Arti€lé8Rand (4) and Article 22(2) do not exactly
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reflect the text of the English version of the |&Wus, it cannot be said whether privately owned
TV and radio stations, as well as newspapers mire equal access to the candidates. It
cannot be the aim of these amendments to reguiatebehaviour of even small partisan
newspapers (even official party publications). Hegveif this requirement can be deduced from
the text, a more detailed regulation, with spedfinitions of all forms of media and specific
requirements for each defined form of media, isessary.

15. The amendments would give enforcement powess the regulations regarding media to
the National Television and Radio Committee andGeatral Electoral Commission (CEC).
Most notably, the CEC would be responsible for gipglto a court requesting the ordering of
sanctions on television and radio companies (tlve Adicle 20(10)). As noted in our Joint
Opinion, this would put the CEC in the positionafprosecutor, which should carefully be
considered — the current Code does not contaimmdasiprovision. According to Article
41(1)(24), the CEC applies to the relevant compettaie bodies in cases of violation of the
Code. It should be carefully considered whether @i should assume functions directly
aimed at punishing.

16. Voting rights The draft does not include the recommendatiohghavision be made for
voters to vote who are unable to attend their ppliitation (e.g. hospitalised persons). Although
fraud is more probable under those circumstanbestight to vote is a very important human
right and all possible measures should be useplttold this right.

17. Voting rights for members of the military afat citizens abroadThe draft does not
regulate in detail the voting rights of the membeirghe military, detained persons, and the
citizens abroad. The new Article 10 regulates ttwegrures for inclusion of such persons in
voters lists. However, the actual voting procedaresleft unregulated. Moreover, Article 2(6)
is retained, which prohibits the members of thetany to participate in elections to local self-
governing bodies and National Assembly electiordeumajoritarian system. This issue should
be given further consideration.

18. Voters listsThe creation of a permanent national voter regist envisioned in the draft,
and as noted in the Joint Opinion, this is a vasitve development. The current draft would
also regulates in detail the responsibilities ofiows institutions. Some provisions are
problematic, though.

19. The attempt to provide sanctions for errorgaters lists (new Article 9(9)) is noteworthy.
However, it is uncertain against whom the sanctioay be enforced. It is also unclear what the
sanctions are.

20. The voters lists by precincts should be cosapidy the “Authorized Agency” based on the
available national voter register. It is unclearatvkhe role of the community heads in this
process is, as the draft (Article 9(5)) providest the Authorized Agency compiles voter lists by
precincts “upon presentation by the community h&ad®e community heads and the
Authorized Agency should work together to contirelpuupdate the National Register of
Voters, as provided in paragraph 2. However, tispaesibility for the voters lists should lie
with the Authorized Agency.

21. The new Article 10(2) is confusing. The dmafivides: “The name and surname of a citizen
may be mentioned in the voter list of only one camity, only once.” If two citizens have the
same names, and live in the same community (cleadyimpossibility), then the voters’ list
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necessarily has the same name twice. It shoulddyedped that one citizen may be entered in
the voters’ list only once. The law further appragaly specifies what data about the citizen
should be included in the list (Article 11, parggra?). These data are sufficient to ensure the
identification of any citizen, and to avoid the fimion with other citizens

22. It is unclear, why the territorial electoranemission should provide voters lists to the
polling stations through the community heads (Aetid2(1)). In general, the electoral

administration should be carried out by the profesd electoral commissions without the

involvement of political officials who may often li@volved in the elections as a candidate or
have other political interests. It may be apprdprihat the Territorial Electoral Commissions
provide the community heads an additional copyefoters lists.

23. The supplementary voters’ lists (Article')ldre acceptable. It is, however, unclear, what
the exact meaning of section b. of paragraph 2 medhis would provide that “The
supplementary voter list of a precinct shall inelwitizens who are registered in the territory of
the precinct in question, but not included in théev list, provided that they present a statement
from the respective territorial electoral divisibfirst of all, it is highly questionable whether
the voters’ lists should be supplemented duringldlse few days without a court decision as
generally foreseen in the law. According to the ronaft, the court decision may now be
substituted by the “statement from the respectvetdrial electoral division.” It has not been
specified how this statement can be acquired, ahidhwinstitution the territorial electoral
division is.

24. Notification of the voterdt was recommended in the Joint Opinion that rgoshould
receive notification of the precinct where theyevothe current draft would implement this
recommendation (new Atrticle 13(8)).

25. “Inking”. The draft now includes a provision regarding Iingk of the voters’ fingers
(amendment to the Article 55(2)). However, the tiradludes no provision requiring that each
voter be checked for special ink. If the use otgenk is intended to be a true measure against
double voting, then the Code must also requiregheh voter be checked for special ink prior to
receiving a ballot.

26. Ballot security measureBhe draft introduces perforated ballots, withiogplementing the
recommendation in the Joint Opinion that serial bera should be printed on their stubs. There
is still no explicit provision obliging the publitan of the name of the printing house. If it i no
assumed that this information is public as thesieas of the CEC are generally public, such an
explicit requirement should be added.

27. *Voting against all’ The draft would not eliminate the option of vgtimgainst all
candidates, contrary to the recommendation in @@ Opinion. This option is unusual among
established democracies. It may strengthen pdliapathy in the population. It may also
provide voters with an illusion that they have megfully voted whereas their vote really does
not make a difference. It is recommended thatdpign be removed from the ballot.

28. Procedure for marking the balléis in the Joint Opinion, it is recommended thgeaeral
provision be introduced providing that the ballaeper is valid if the voter’s intention is clear
and unambiguous. This provision would help preveahipulation by an electoral commission
if it detects a minor violation of the ballot margirules, and the invalidation of the vote would
benefit the candidate whom the commission memhgagast. Such a general rule is especially
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appropriate as the current draft (new Article 57 @&puld foresee that a voter shall use “the
uniform sign designated by the CEC to mark theob&llhere is no specification what happens
if the voter does not use the uniform sign, butesather marking (e.g. a check-mark instead of
a Cross or vice versa).

29. Electoral observer3he draft still does not treat the rights angoesibilities of proxies,
observers, and representatives of the mass megigasely but in a single article, and still
contains the provision that observers monitor tlwekwof the electoral commission (Article
30(4)). As observed in the Joint Opinion, thosevigions are not satisfactory.

30. Violation of voting procedure3he previous draft amendments would have alloordy

one member of the electoral committee or one priaxyecord a violation of the voting
procedure in a register. The Joint Opinion welcorttad development. The current draft,
however, returns to the previous rules, requirnmg tommission members or proxies to record
a violation. Only if there are one or two candidatne person may request such a recording
(new Article 57(6)). This change is not appropri&er example, when there are formally three
candidates, whereas one of them is unserious anddhproxies and the real contest takes place
between two candidates, only one proxy must be #bleecord a violation of the voting
procedures. Moreover, the recording of the violatitbes not yet mean that a violation has
actually taken place — it just provides evidenceagiossible violation, and thus the right to
request a recording of the violation cannot beyeabused.

31. _Publishing preliminary resultsThe draft would clearly and explicitly requireeth
preliminary results of the polling stations to hgpthyed in front of the polling stations (the new
Article 61(7)). Also, the procedures regarding thleulation, summarisation, and publishing of
the results have been refined. This is a welcomeeldpment and corresponds to the
recommendations in the Joint Opinion. However,dbty of the CEC to continuously update
preliminary election results as they become aviaildlas disappeared (such a provision was
included in the previous draft amendments). Thiswi®rtunate, as this requirement ensures a lot
of confidence in the final voting results among theblic. The draft should be amended,
requiring the CEC to regularly publish informatiom preliminary results as they become
available, broken down by polling stations. Thiformation should be made available through
public broadcasting and internet.

32. Complaints and appealShe provisions regarding the appeals of the oewEsof the
electoral commissions (Articles 41¢° and 46) are much more detailed than previously, as
recommended in the Joint Opinion. This is a welcodevelopment. However, some
ambiguities remain that should be remedied bef@eatioption of the final draft.

33. The process is still very complicated. Morepwue certain instances it is still unclear to
whom the decisions should be appealed. For exartiedecisions of the precinct electoral
commission has to be appealed to a first instanoet,cbut cannot be appealed to a higher
electoral commission. However, when the appeal ddm#he recount of the vote, the appeal
has to be submitted to the territorial electorahoossion, but cannot be submitted to a court.
Yet in many instances, if the appeal concerns sglgetoral violations, the recount may or may
not be necessary, and the person making the apge@bt be sure whether the appeal has been
made to a correct institution. Moreover, as thallileas for making appeals are very limited, the
authority to whom the appeals should be submittestime very clear.
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34. In certain instances it is not the recount ihaought after, but the invalidation of the fesu

in a certain precinct. This is the case, for examplhen ballot stuffing has taken place. A
recount cannot remedy the situation. At the same,tithe invalidation of the results in the
whole country and a corresponding review by thesGiional Court may not be appropriate.
Or is it the intent that the results of the elawidincluding the results in a specific precinct)
have to be appealed to the Constitutional Court® Wiempowered to declare results in a given
precinct null, as foreseen by Article *4paragraph 14, Article 40seems to suggest that the
polling station election results may be appealedth® Territorial Election Commission.
However, this article concerns only recounts, aoidsimple invalidations. The current draft is
very unclear on this issue.

35. The requirement that a proxy may appeal agtiespolling station election results only if
he or she was present in the polling station whervbting results are being finalized, and that
the candidate him- or herself cannot appeal agdirestelection results (Article 3@)) is
inappropriate. Any candidate must be able to appgainst a decision that violates his or her
rights, irrespective of whether he or she was ptedering the violation. Moreover, violations
are prone to take place precisely when the proxyoispresent. The proxy can present any
evidence proving the violations, and his or her @taiement is only one type of evidence that
may be provided.

36. Article 40 is further unsuccessful because it seems thatumézomust be done
automatically, without any specific reason. Theyardndition for a recount is an application by
a member of the Precinct Electoral Commission praxy. Moreover, those persons do not
even have to give reasons for conducting a red@dutitle 40°, paragraph 4 last sentence). It is
recommended that the person making the appealdspowide reasons for appeal and provide
all supporting documentation available to him. Omiythis case are the strict deadlines for
dealing with the appeals realistic.

37. Electoral violationsThe chapter on electoral violations remains ungkd and could be
improved as noted in our previous recommendatidime draft would place on electoral
commissions under the obligation to report violai@f electoral law within a five-day period
(new second sentence to the Article 45). It coddcbnsidered, as noted in the Joint Opinion,
whether such a duty should be extended to all mesrddehe electoral commission, especially
considering the possibility that an electoral cossiain itself could commit a violation.

38. Report on electiontt is strongly recommended that the CEC shouldldigied to “provide
an analysis of the violations of the Code followiegch national election, an indication of
measures taken against violators, remedies providetiose aggrieved and any legislative
improvements that may be required” (see Joint @pinparagraph 38). The draft does not
address this issue. The draft gives the CEC thd tm “apply to the Republic of Armenia
Government with recommendations on how to imprweelégislation on the election process”
(new Article 41(4)). However, this does not addtbssissue that all electoral violations should
be analysed and reported on.

39. Time framesSeveral of the recommendations noted in the J@mhion regarding time
frames have not been implemented, especially regattle 30-day deadline to report on the
election, the time frame of the Overview and Augltrvice, and the deadlines for parties and
candidates to submit campaign accounts.

40. Campaign financind@ he draft does not improve the regulations onpzagm financing.
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There are some other notable changes from theguedrafts and the current law that need to
be pointed out.

41. The electoral systenThe draft would change the electoral system npooportional
(amendment to Article 95). Such an amendment isowtrary to the European standards.

42. The number of women among the candiddties required minimum proportion of women
in the candidate lists would be increased from §%5% (amendment to Article 100(2)). This
development is to be welcomed. Obviously, the maease in the political representation of
women cannot be achieved only through mechanieatahl rules. Thus, this initiative needs to
be supplemented by additional measures encourtiggrigcrease in women'’s representation.

43. Public Opinion PollingThe new Article 22(3) provides that “it shall peohibited to
publicize results of social polls on the ratingcahdidates, parties, and party alliances at any
time during the 7 days preceding voting day.” ihé unusual that the results of the social polls
may not be publicised. If this decision is takdnshould be specified that this prohibition
includes the voting day, and not only 7 days priecgthe voting day.

44. Higher education requirement for communitydsedhe amendment to Article 122(1)
would establish the requirement that a candidata fmmmunity head position must possess a
“degree in higher education.” Such a requirementaaopolitically elected office is highly
unusual and should be thoroughly considered. Tasores for not obtaining higher education
may be very different, and for generations thisamptvas neither obvious nor necessary. Many
otherwise highly qualified candidates may be disfied because of this provision.

45. Sample ballotsSThe amendments to Article 48) would change the rules for approving

sample ballots. The draft foresees that some sapaliets be approved by the CEC, whereas
some by the Territorial Electoral Commissions. Téasons for such a change are unknown.
The CEC should continue to approve sample baltwtalf elections, especially for the National

Assembly elections, regardless of the electoralesyslt is unacceptable that the ballots in
different parts of the country in the National Asfty elections look different.

46. Eligibility of parties It seems that only those parties that have begistered at least one
year prior to the elections have the right to presandidates for the proportional part of the
elections (Article 99(1)). This requirement is di@sable. The most dangerous part of the
requirement is that the officials responsible fegistering parties may illegitimately delay the
registration in order to prevent a potential newtender in the elections from participating. The
same requirement applies to the party allianceseMer, the election day is not known one
year ahead, allowing for manipulations when théngotlay has to be set.




