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Introduction

1. Since it was established, the Venice Commidggntaken an interest in electoral issues,
including the use of direct-democracy procedureshsas referendums, which are becoming
increasingly common as democracy spreads througbpeu

2. Against this background, the Commission ado@eidelines for constitutional referendums
at national level (CDL-INF(2001)010) at its A@lenary meeting (Venice, 6-7 July 2001).

3. Recent experience in Europe prompted the Cbah&urope’s Parliamentary Assembly to
consider referendums and good practices in thiid,fien co-operation with the Venice
Commissioh Its work led to the adoption, on 29 April 2005, Assembly Recommendation
1704 (2005) on “Referendums: towards good practites€uropé”. At the Committee of
Ministers’ request, the Venice Commission submittechments on this recommendation
(document CDL-AD(2005)...).

4. At its § meeting (Venice, 11 March 2004), the Council fomDeratic Elections decided to
carry out a new study on referendums and compigigstionnaire on their use. Based on a
contribution by Mr Francois Luchaire (member of t@®@mmission, Andorra) (document
CDL(2004)031), this questionnaire was adopted leyGouncil for Democratic Elections at its
9" meeting (Venice, 17 June 2004), and by the Veniten@ssion at its 39plenary session
(Venice, 18-19 June 2004) (document CDL(2004)031)..

5. Replies to the questionnaire have been sulthbigeCommission members from thirty-three
countries: Albania, Andorra, Armenia, Austria, Azaifan, Belgium, Bulgaria, Croatia, Cyprus,

the Czech Republic, Denmark, Estonia, Finland, EearGeorgia, Greece, Hungary, Ireland,
Italy, Latvia, Lithuania, Luxembourg, Malta, the tNerlands, Norway, Poland, Portugal, the
Russian Federation, Spain, Sweden, Switzerland,e “Tarmer Yugoslav Republic of

Macedonia” and Turkey.

6. The Commission secretariat has used theseesepb prepare this summary report,
appending a draft summary table of the replies gwwes. Like the questionnaire, the report
comprises three parts, covering national referensluragional and local referendums and the
future of referendums.

7. [This report was adopted by the Council for @enatic Elections at its ...meeting (Venice,
...) and by the Commission at its ... plenary ses$enig¢e, ...).]

8. Following adoption of this report, the Counfok Democratic Elections and the Venice
Commission may wish to draw up guidelines on raféwens in general.

'See Parliamentary Assembly document 9874 of 102008, Motion for a resolution presented by Mr Gros
and othersGuidelines for good practices in the holding ofrehda.

See also doc. 10498, containing the Political A$f@lommittee’s report (rapporteur: Mr Mikko Elo, rffand,
Socialist Group), to which is appended a workinggraprepared by the Research and Documentationr€ent
on Direct Democracy in Geneva.
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General comments

9. As democracy has spread throughout the Europmaiment, the forms it should take have
naturally been discussed, both nationally andmat#snally. The utility of direct democracy and
the limits to its use are a fundamental aspediisfdebate.

10. The constitutions and constitutional practafemany of the new democracies give
referendums a prominent role - sometimes moreasottiose of the older democracies.

11. This means that the pros and cons of dirattodeacy can be gauged with reference to
concrete examples. It would, however, be unwisedtaw conclusions or make general
recommendations on a purely empirical or, converesier-theoretical basis.

12. Direct consultation of the people via referendhas long been the subject of heated
discussion between legal and political expertsiogmgists, politicians, and indeed the general
public.

13. This study sets out to identify the fundamlespects of referendums, as used in European
countries, and also points of convergence and giviee between national traditions - in short,
to answer the main legal questions raised by direasultation of the people in European
democracies. This will give the basis needed tardia general guidelines.
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| — National referendums

A — Legal basis of the referendum

14. In the vast majority of states that repliedh® questionnaire, the constitution provides for
the organisation of national referendums. Only &iates have no provision for this.

15. InBelgium there is no constitutional or even legislativesibdor a referendum and a

decision-making (legally binding) referendum is sidered unconstitutional. A consultative

referendum — the constitutionality of which hasrbs&ongly disputed — was organised in 1950
further to a specific decision of Parliament. Thetfthat the constitution does not mention
referendums could accordingly be regarded as roling referendum.

16. In theNetherlandsno national referendum has been organised toaatee basis of the
(temporary) General Law on Referendums. A consudtaeferendum concerning approval by
the Netherlands of the Constitutional Treaty of tReropean Union (the "European
Constitution™) was held on 1 June 2005, but thegremdum was based upon ath hoclaw.
Provision for a referendum was introduced by medragstemporary law that was in force from
2002 to 2004, although it was never applied. Ituhdoe stressed that Parliament recently
opposed the introduction of the referendum intodrestitution. It is because no final decision
has yet been taken on the introduction of refensrgdiinat there is no provision for them as yet
in the constitution.

17. InNorway, as there were no relevant provisions in the @otish, two referendums (both
on accession to the European Economic Community taed the European Union) were
organised on the basis of specific acts of parlrdr(ie 1972 and 1994). Here, the fact that there
IS no provision in the constitution on the subgoes not rule out a referendum, but the latter is
so exceptional that a general provision is not @miste.

18. InCyprus the institution of the referendum is dealt withegislative level. It has been used
only once.

19. To sum up, the general practice in Europeriganational referendum to be provided for in
the constitution. Where there is no such provisieferendums have either not been introduced
on a permanent basis or are quite exceptional.

20. Constitutions do not necessarily provide fofoams of referendum, even national ones. In
Malta, for example, only the constitutional referendgrdealt with in the constitution.

21. The existence of constitutional rules prowdiar a referendum clearly does not preclude
implementing legislatianOn the contrary, it is natural for the constduatito set out the
principles and for the other rules to be speciiiedrdinary legislation. In some states, the
constitutional rule is implemented by a legal iastent that ranks higher than the ordinary law
(in Andorra this is a “qualified” law, inSpain, Georgiaand Portugal an “organic” law or
implementing Act). IrRussiawhose constitution contains only a few rules &ferendums, the
subject is regulated by a constitutional law. Theasion is in theory the same in tkkzech
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Republi¢ although such a constitutional law has not beesgd there except with regard to the
country’s accession to the European Union, andhst &ccordingly not yet been possible to
organise national referendums on other subjecten/e referendum is rarely used, a special
law may have to be passed each time one is orgafeseinFinland, which has held two
referendums).

B — Types of referendum — bodies competent to caéfferendums

22. The nature of the referendum varies accortinghether it is mandatory or optional and
depends on the body competent to call it. Thishelconsidered in this section.

1. Mandatory referendum

23. A referendum isnandatorywhen certain texts are automatically submitteceferendum,
perhaps after their adoption by Parliament.

24. A mandatory referendum generally relates tostimtional revisions. In some states, any
constitutional revision is submitted to a mandat@fgrendum, with the result that the people
itself becomes the constitution-making bodgndorra, Armenia, Azerbaijan, Ireland,
Switzerland- where a majority of the people and of the cantemequired —-Penmarkwhere a
precondition for a constitutional revision is thelding of general elections). In other states
(Austria, Spai, only total revisions are submitted to a mandateferendum. A mandatory
referendum may also be restricted to changes taicgarovisions or rules: basic constitutional
provisions(Estonia -the chapters of the Constitution on general promsiand the revision of
the Constitution as well as the law complementihg Constitution, on accession to the
European Union —|atvia — democratic and sovereign nature of the statsfory, official
language and flag, election of the Parliament byarsal, equal, direct, secret and proportional
suffrage, a rule providing for a referendum to bkked for the revision of previous provisions -,
Lithuania— an independent and democratic republic, chapterthe state and revision of the
constitution, constitutional law on the country’snralignment with post-Soviet alliances -);
three provisions relating to constitutional reuis@nd the duration of Parliamenta]ta).

25. A mandatory referendum may also be conditiona preliminary procedure, as in the case
of France where it concerns only constitutional revisiamiated by Parliament (there has been
no actual case in which it has been used) Bumitey where it concerns only constitutional
amendments adopted by at least three-fifths bst tegn two-thirds of the members of the
Grand National Assembly and not returned to theehAudy by the President of the Republic for
reconsideration, although such a case is unlikelfRussia the mandatory referendum may be
provided for only by an international treaty.

26. Other very important instruments are sometisudsnitted to mandatory referendum. Such
instruments are, firstly, quasi-constitutional gjlesuch as, irBwitzerlangd emergency laws
derogating from the Constitution for more than gear and, secondly, instruments that involve
a considerable limitation of sovereignty, espegialithe context of European integration, such
as accession to the European Unitatyia), joining collective security organisations or
supranational communitieS\yitzerlang, joining international organisations in the casea
transfer of powersL{thuania) association with other stateSrfatia) or joining or leaving a
community with other statestlie former Yugoslav Republic of Macedonjan Denmark a
referendum must take place when constitutional pewelonging to the national authorities are
delegated to international bodies, unless Parliaaggproves this by a five-sixths majority. Also
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submitted to mandatory referendum are changescouatry’s territorial integrity, such as a
redefinition of bordersAzerbaijan, “the former Yugoslav Republic of Maaadd). Finally,
other states provide for mandatory referendumpaétiic fields: inDenmark a change in the
voting age; irPortugal regionalisation.

2. Referendums at the request of an authority

27. Referendums at the request of an authorityextoaordinaryreferendums- exist in quite a
number of states. The state body that calls foh suceferendum may be the executive (in
particular, the President), in which case the @it confidence in this body may be concerned
(plebiscitary aspect) or the legislative (or pdrt) If the call for a referendum comes from the
majority or, indeed, the opposition, it too may @avplebiscitary character, which will not be
the case if the legislative takes the decisiondmiraon consensus to hold a referendum.

28. The remarks below refer only to referendumthatrequest of an authority. Most of the
states concerned also have provision for mandetfeyendums or referendums at the request of
part of the electorate.

29. In fact, very few states provide for only thescutive to call a referendum. This is the case
in Turkey where the President can submit to the people dments that he or she has sent back
to Parliament and have been subsequently adopteteblatter by a two-thirds majority. In
Albania on the other hand, the President can call opé¢ople to decide only at the request of
50,000 voters. It has to be emphasised that thesstates have a parliamentary system.

30. InFrance the President can call a referendum on the pabjpdshe Government or (except
for constitutional revisions) a joint proposal I ttwo assemblies. In the case of a Government
proposal, a debate must be held by the two assesnlii the case of constitutional revisions,
Parliament can decide to organise a referendurshdtuld be noted that the Government’s
involvement precludes, in principle, a call for eferendum against the advice of the
parliamentary majority. IfPortugal there also has to be an agreement between te@éhe
and Parliament or the President and the Governime@toatia, an issue may be put to the vote
either by Parliament or the President, but theedattan only call a referendum on the
Government’s proposal and with the Prime Ministedanter-signature.

31. In some cases (suchAzerbaijanandGeorgig the President or Parliament may each have
the general right to call a referendum.

32. In other states, however, the executive aadktfislative have to agree before a referendum
is called. InArmenia,this is case with the President and the ParliarfieatPresident can also
call a referendum at the Government’s request thighconsent of Parliament). Andorra the
Head of Government and the Council General havagtee, and irCyprusthere must be
agreement between the Prime Minister and Parliamemhbich should not pose any problem
given the parliamentary nature of the politicateys Inlreland, the President calls a legislative
referendum on a joint proposal of the Senate mgjarid at least one-third of the lower house
(DAlil).

33. ThePolish lower houséSejn) alone has the power to call a referendum, theidRret being
able to do so only with the consent of the Senate.
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34. In many countries, however, Parliament isdhly authority able to call a referendum
(Estonia, FinlangLatvia— on modifications of the terms of membershiphef European Union
—, Lithuania, Luxembourg, Malta, Swedelm BelgiumandNorway, where the constitution does
not provide for referendums, Parliament has actethe basis of a decision or specific acts of
Parliament. IrAustria the National Council decides whether to holdggslative or consultative
referendum on issues of national importance; omd-tf members of Parliament can submit a
partial revision of the constitution to a populates InBulgaria, it is Parliament that decides,
but the proposal to call a referendum may comeamy from a quarter of members of
Parliament but also the Council of Ministers or Bresident. IrHungary, Parliament decides
following a proposal by the President, the Govemimene-third of its members or 100,000
voters, while in“the former Yugoslav Republic of Macedoni&” decides in response to a
proposal by the Government, a member of Parlian@entL0,000 citizens. InSpain a
consultative referendum on an issue of particulgpartance is called by the King on the
proposal of the Prime Minister following the autisation of the Congress. IBreece the
President formally calls a referendum but the dacimust be taken by a majority of members
of Parliament on the proposal of the Governmentcfoicial national issues) or three-fifths of
members of Parliament (on laws relating to impdrsacial issues).

35. InRussia if a constituent assembly is convened, it canpa@onew constitution by a
majority of two-thirds of its members or submitragosal to referendum.

36. Sometimes, a minority of parliamentarians reder partial revisions of the constitution to
the people, as iDenmark(1/3 of members of Parliament) 8pain(10% of the members of
either chamber).

37. In some states, a referendum can be requbgtednumber of constituent entities — in
Switzerland eight cantons, or regional entities — Italy, five regions (by decision of the
Regional Council).

38. In very few states, the legislative may cakf@rendum on the dismissal of the executive or
vice versa. Each of these two possible cases appeee in the replies to the questionnaire. In
Austrig a referendum on the dismissal of the Presidenbeacalled by a two-thirds majority of
the National Council; iLatvia, by contrast, it is the President who can cadifarendum on the
dissolution of Parliament.

3. Referendum at the request of part of the elat#o

39. Provision for a referendum at the requestaof gf the electorate is less common than that
for a mandatory referendum or referendum at theasticpf an authority.

40. Referendums at the request of part of theazbde must be divided into two categories: the
ordinary optional referendurand thepopular initiativein the narrow sense. Both result in a
popular vote without an authority taking a decisiorhis respect, but the authorities are least
involved in the case of the popular initiative. éminary optional referendum challenges a text
already approved by a state body, while a populdiative enables part of the electorate to
propose a text that has not yet been approvedybgughority.

41. ltis inSwitzerlandhat the mechanisms of thedinary optional referenduand the popular
initiative are the most highly developed. A refelem can be requested by 50,000 citizens
against specific laws (except for emergency lawsptatl for less than one year), certain
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international treaties and certain federal ordedeeisions adopted by Parliament. A popular
initiative can be presented by 100,000 citizen$ whie aim of revising the constitution and a
general popular initiative, which can also leaa thange in the law, will be introduced shortly.
Parliament decides solely on the validity of theudar initiative.

42. A request for an ordinary optional referendoma popular initiative requires 500,000
signatures inLithuania and 150,000 irfthe former Yugoslav Republic of Macedonidh
Latvia, 10% of voters can launch a constitutional ordiegive popular initiative or request a
referendum if the President suspends a law aetngest of one-third of Parliament, if the law is
not passed again by the latter by a three-quartejarity of its members.

43. Italy has both optional constitutional referendums amdgative legislative referendums, at
the request of part of the electorate (500,000a¢igas are necessary). Parliament can, however,
rule out a referendum by revising the basic priesimnd key content of the old labania
andMalta also have provision for abrogative legislativeerehdums. The system in tRessian
Federationprovides for a referendum at the request of 20@@yoters. This is more akin to a
popular initiative, even though it may relate text already adopted as it is not suspensive.

44. Croatia has a popular initiative (at the request of 10%hef voters) but not aordinary
optional referendumThe same applies Beorgia (at the request of 200,000 voters). As we
shall see later, in these two countries the refknencannot relate to the text of a law.

45. Ordinary optional referendums exist Hlungary but notthe type of popular initiative
described here (200,000 signatures). The temptaaryn force in theNetherlandsrom 2002
to 2004 was along the same lines (600,000 voteltewing an introductory request by 40,000
voters).

46. In several states, there is also a limitetchfof popular initiative, with a number of voters
being able to propose that another body call agetim. This is accordingly an extraordinary
referendum organised at the request of part ofldetorate. IiPoland 500,000 citizens can ask
the Sejm to organise a referendumpPiortugal such a request can be submitted to Parliament
by 75,000 voters; itHungary, 100,000 signatures are necessary arthm former Yugoslav
Republic of Macedonial0,000 (it should be pointed out that the refesemdnust take place if
there are 200,000 or 150,000 signatures respggtiv@h the other hand, 50,000 voters can ask
the President ohlbaniato organise a referendum, while 300,000 can do Aaerbaijan

47. Otherwise, theole of the authoritiesand especially Parliament, is limited in the cafsine
popular initiative. As pointed out above, thalian Parliament can rule out an abrogative
referendum by revising the basic principles and &egtent of the old lawMalteselaw is
similar: the referendum does not take place ifi@agnt repeals the impugned legislation. The
LithuanianParliament debates the initiative but cannot eetassubmit it to the people unless it
is unconstitutional. lIiswitzerlang Parliament examines the validity of the poputéiative and
must recommend its acceptance or rejection witllim®nths of its being presented. It can
make a counter-proposal to the popular initiativeea at a partial revision of the constitution,
which will then be put to the vote at the same tasehe initiative. Parliament may also declare
the initiative invalid and refuse to submit it keetpeople’s vote.
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C — Content

Constitutional referendums

48. A referendum is often used to amendcthrstitution In a number of states, as noted above,
this is amandatory referendummeither for any constitutional provision or onlgr fcertain
provisions judged particularly important.

49. Optional constitutional referendumsitherat the request of an authorityr part of the
electorate, exist in most states that do not haaedatory constitutional referendums. For
example, theFrench President or Parliament casubmit to the people a constitutional
amendment approved by the two assemblie®zerbaijanand Turkeytoo, the President or
Parliament can call a constitutional referendumilenh Armeniathe agreement of the President
and Parliament is required. A constitutional rafeien can take place on the initiative of
Parliament inEstonig LithuaniaandMalta (subject to cases of mandatory referendums in the
latter two states) and one-third of the membersnef of the chambers Kustria In Russia it

can relate to a new constitution as a whole, omitiative of the constituent assembly.

50. The optional constitutional referendum atréwiest of part of the electorateused irtaly
(500,000 signatures are requiredjthuania (300,000 signatures) andungary (200,000
signatures; if there are only 100,000, the congkERarliament is necessary).

51. The constitutiongbopular initiativeis very common irSwitzerland(100,000 signatures)
and also exists irLithuania (300,000 signatures) arfthe former Yugoslav Republic of
Macedonia” (150,000 signatures).

52. By contrast, several states exclude constitatiissues from the scope of the referendum:
Bulgaria, Greece, Luxembourg, Netherlardemporary law applicable up to 2004Rertugal

Legislative referendums

53. Quite a number of states provide for legwstatieferendums. In most cases, this is an
extraordinary referendum held on the initiativetef PresidentXzerbaijan, Franckg Parliament
(Albania, Austria Azerbaijan, Lithuania, Luxemboygrga number of members of Parliament
(Denmark Greecé or on the basis of an agreement between thedergsand Parliament
(Armenia, Ireland- where the agreement of a majority of the Seaadeone-third of the Dail is
required). InPortugal the President decides on the basis of a propgmsatarliament or
Government.

54. Theordinary legislative referendum is very common Switzerland(at the request of
50,000 voters). It also exists Hungary, Lithuania and “the former Yugoslav Republic of
Macedonia’”. In these states, it is suspensive, which incesiésehances of success as voters are
always more willing to oppose a legal instrumetatt tis not in force than one they have seen
applied.

55. The popular legislative initiative is less eoom. It exists inLithuania, Russiaand “the
former Yugoslav Republic of Macedonialbania, Italy and Malta provide fombrogative
legislative referendum®n the initiative of part of the electorate. Ttype of referendum may
however terminate a statute’s validity, not leadd@doption.
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Treaty-related referendums

56. Several states have provision for treaty-edlaeferendums (on international treaties). They
are mandatory in some states in the case of acnetssthe European Uniohdtvia) or, more
generally, to a supranational communBptzerlangl, international organisations in the case of
a transfer of powerd_ithuania, Denmark except when a decision is taken by a five-sixths
majority of members of Parliament) or in the caSpiaing or leaving a community with other
states ‘the former Yugoslav Republic of Macedonjadr of an association with other states
(Croatid). It should be noted that the accessioAwstriato the European Union was considered
a total revision of the constitution and was consetly submitted to mandatory referendum.
Switzerlandalso opts for a mandatory referendum in the cdgeiming collective security
organisations.

57. The ordinary optional treaty-related referendaxists inSwitzerland- at least for the most
important treaties — and fthe former Yugoslav Republic of Macedoniahd is subject to the
same conditions as the ordinary legislative refdwen

58. The treaty-related referendum may also beaesdmary. InFrance it is initiated by the
President, irPortugal by the President on a proposal by Parliamente@Qbvernment, and in
Malta by Parliament. This type of referendum is alsasjiids inAzerbaijanandRussia

59. Certainother instrumentsmay be submitted to referendum, suctSasssfederal orders
(without general scope) in the cases providedfdiné constitution or the law (ordinary optional
referendum).Azerbaijani, Estonianand Maltese law provide for other instruments to be
submitted to the people by Parliament (or the Besgiin the case of Azerbaijan).

60. States that daot provide for a referendum on specifically-worded draftCroatia,
Georgia, Sweddh do not provide for a vote on the actual text @& @onstitution (or other
texts). However, they do provide for a vote on imgat issues that may clearly be
constitutional in nature or related to laws or tie=a In Croatia, for example, voting can take
place on any issue falling within the competenc@afiament or any matter that the President
considers important.

Matters to which referendums may relate

61. A number of states limit the matters to whieferendums may relate, doing so either by
drawing up an exhaustive list or excluding certa®as from the popular vote.

62. An exhaustive list is drawn up France in the case of legislative or treaty-related
referendums, which can relate to the organisatidgheopublic authorities, economic and social
policy reforms and the relevant public services, didlly, the ratification of a treaty not
contrary to the constitution but liable to influenthe operation of the institutions. In practice,
this is a very wide area.

63. Apart from elections and questions submittethé decision of judicial or administrative
bodies, which are expressly excluded from referersdoyArmenian, Austrian and Azerbaijani
law and implicitly excluded by the law of many atle@untries, the principal matters in respect

3See I.D.
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of which national law rules out a referendum anavriicial, budgetary and tax issuéd¢bénia,
Azerbaijan, Denmark, Estonia, Greece, Hungaryyltdalta Poland on the initiative of the
citizens,Portugal, and“the former Yugoslav Republic of Macedoniadmnesties and pardons
(Albania, Azerbaijan, Georgia, Italy, Polarwh the initiative of the citizensnd “the former
Yugoslav Republic of Macedonjaand restrictions on fundamental rightdb@nia, Armenia,
Georgia) It may also relate to territorial integritlpania), states of emergencylpania,
Estonig, the powers of Parliament, judicial bodies and tbadfitutional CourtBulgaria), texts
concerning the civil service, naturalisation angdrepriations DenmarQl, the monarchy and the
royal family (Netherlandsunder the temporary law applicable up to 2dDdnmarkto a certain
extent), legislative acts that are submitted tpecsl procedure and whose content is imposed
by the constitution or acts constitutionally neeegsfor the operation of the statéaly,
Portugal), and appointments and dismissdibg former Yugoslav Republic of Macedonja”
The implementation of international treaties carb@submitted to the decision of the people in
Denmark,Hungary, Malta and theNetherlands(temporary law), so as to avoid a breach of
international law. Similarly,Swiss law allows for (but does not make compulsory) an
international treaty and its implementing provisiqoonstitutional or legislative) to be put to a
single vote.

D — Form of the text submitted to referendum (formavalidity) *

64. The text submitted to referendum may be pteden various forms :

- a specifically-worded drafof a constitutional amendment, legislative enacina other
measure

- repealof an existing provision

- aquestion of principlgfor example: “Are you in favour of amending thenstitution to
introduce a presidential system of government ") o

- a concrete proposalnot presented in the form of a specific proviseomd known as a
“generally-worded proposalfor example: “Are you in favour of amending t@enstitution in
order to reduce the number of seats in Parlianmemt 800 to 200?").

65. A number of states do not have any rules enfdlm of texts submitted to referendum
(Azerbaijan, Belgium, Cyprus, Finland, Latvia, Lukemrg, Norway, Poland, Russia, “the
former Yugoslav Republic of MacedonjaMoreover, some of these statBelgium, Finland,
Luxembourg, Norwgydo not have general rules on referendums orlatgthat the Council of
Ministers (cabinet) should determine the form @& tbxt submitted to referendui@yprug. In
Bulgaria, it must simply be possible to reply yes or nthequestion asked.

66. Other states, such Asnenia, Denmark, France, Ireland, the Netherlatdsporary law)
and Turkey only provide for a vote on specifically-worded draftThere is also provision in
Italy for an abrogative referendum, which also relatesgpecific legal text.

67. By contrast,Croatian law excludes specifically-worded drafts (and thakes into
consideration questions of principle agednerally-worded proposals); iortugal the only
specifically-worded text which may be submittedrééerendum is a treaty which aims at the

*CDL-INF(2001)010, Guidelines for constitutional eefndums at national level, adopted by the Venice
Commission at its 47th Plenary Meeting (Venice,JHy 2001), para. II.C.
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construction or the deepening of the European Uriatly questions of principle can be put to
the vote inGeorgiaandSweder{where a choice between various alternativesssiple).

68. The referendum may also relate to a text llaat or has not been specifically worded,
depending on its nature or purpose Almstria (where two alternative drafts may be offered),
Andorra Spain and Lithuania a decision-making (legally binding) referenduntates to a
specifically-worded draft (or the dismissal of tReesident in the case of Austria) and the
consultative referendum to a question of principle.

69. Other states provide both for referendumspatiically worded drafts and questions of
principle Greece, Spain, AlbaniaFinally, the three possibilities (specificallyewded dratft,
guestion of principle, generally-worded proposadlyrao-exist Klungary, SwitzerlangMalta in
the absence of a rule to the contraAdpania and Malta also have provision for abrogative
referendums, which relate to a specifically-wortied.

70. Questions of principle are defined by natidaal in various ways. I&Greece for example,

they are crucial national issues and importantasassues, inSpain issues of particular
importance, and irfCyprusimportant issues of public interest; 8witzerland it is the total

revision of the Constitution.

Unity of form

71. The question then arises as to whether the setbomitted to referendum have to comply
with the principle of unity of form (the same questmust not combine a specifically-worded
draft amendment with a generally-worded proposal guestion of principle).

72. States that do not provide for any rule camogrthe form of the texts submitted to
referendum logically do not adopt the principleuniity of form either. By contrast, when a
single form is prescribed this principle is impoggddefinition. Certain states that provide for
several types of referendum adopt the principlenity of form. This principle is expressly laid
down inSwitzerlandout is implicit to a greater or lesser extent uit€ a number of other states
(for example, inAlbaniaa vote is held on constitutional provisions, tbeeal of legislation or a
qguestion of principle). A similar situation may baid to exist inAndorra, Estonia Greece
Hungary, LithuaniaandSpain

Unity of content

73. The principle of unity of content means tleaicept in the case of a total revision of the
constitution or another piece of legislation, themest be an intrinsic connection between the
various parts of each question put to the votederao guarantee freedom of suffrage (the voter
must not be expected to accept or reject as a vgnolasions without an intrinsic link between
them).

74. To date, most of the states that have repiiede questionnaire have not adopted any rule
imposing compliance with the principle of unity obntent. This does apply however in
Bulgaria, Italy, Portugal, Switzerlandand Hungary, where freedom to vote is considered to
have been violated if parts of a question are edmdtory, if their relationship with one another
is not clear and if they do not flow from one amotr are not linked by their content. Less
explicitly, this principle is also applied #rmenig Austriaand“the former Yugoslav Republic
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of Macedonia”.In the Netherlandsthis question does not really arise since onlgatire law
can be put to the popular vote under the tempdaary

Unity of hierarchical level

75. Unity of hierarchical level means that the sajuestion must not relate simultaneously to
the constitution and subordinate legislation. ltc@nplied with in the following countries:
Andorra, Armenia, Ireland, Italy, Switzerlaaghd, implicitly, HungaryandLithuania

76. Unity of hierarchical level is mandatory byfidiéion in states that do not provide for a
constitutional referendunB(ilgaria, Greece, Luxembourg, Netherlands, Portugathose that,

by contrast, provide only for a constitutional refedum Turkey. It applies solely to
specifically-worded drafts; questions of principled generally-worded proposals have no place
in the hierarchy of rules (they are implemented@dystitutional and legislative rules).

Other requirements relating to the question asked
- Clear and non-leading questions

77. Freedom to vote presupposes that “the questibmitted to the electorate must be clear
(not obscure or ambiguous); it must not be miskegdi must not suggest an answer; electors
must be informed of the consequences of the rafaranvoters must answer the questions
asked by yes, no or a blank vateA number of national legal systems explicitly afshthese
rules, especially the requirement that the quedi®rtlear. InAlbania questions of principle
(particularly important questions) submitted to thlectorate must be clear, complete and
unequivocal; inArmenig the question must be straightforward; Hungary devoid of
ambiguity; in Portugal questions must be formulated in an “objectivesacland precise
manner”, and may not contain any suggestion oinpirgry considerations; ifrrance three
conditions are attached: fairness, clarity and radesef ambiguity. The requirement for clarity
relates to the rules providing that the voter sthidugd able to reply yes or nAystria, Croatia,
Greece, Malta, “the former Yugoslav Republic of E@ania”) or to vote on a specifically-
worded text lfeland). The requirement that the question be clear andeading is also upheld
in Bulgaria, Italy, Poland, Portugahnd Switzerland Elsewhere it should apply in pursuance of
the principle of freedom to vote.

- Number of questions

78. In general, thaumber of questions asketl the same ballot is not limited. However, in
Armeniaa referendum cannot relate to more than one gueahd inPortugal no more than
three. In some statealternativescan be proposedi(stria, Russia, Swedern Switzerland
Parliament can adopt a counter-proposal to a poptative, which is put to the vote at the
same time.

E — Substantive limits on referendums (substantivealidity) ®

79. The question of substantive limits is mostongnt in the case of constitutional revisions.
Most constitutions do not prescribe substantivetdito their revision, but this does not exclude

°CDL-INF(2001)010, para. II.E.2.a.
®Cf. CDL-INF(2001)010, para. II.D.
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the possibility of such limits existing, whetheeytbe extrinsic (international law or some of its
rules) or intrinsic, entailing the precedence ataie constitutional provisions over others. This
is not the place to enter into a doctrinal debatetb establish to what extent national legal
systems recognise such limits to the constitutiogfarendum.

80. Intrinsic limits to the revision of theonstitutionare quite rare. IMlbania referendums
cannot lead to interference with the country'sitignial integrity or with fundamental rights. In
Croatia, the only limit is the re-creation of a YugoslavBalkan state.

81. As regardextrinsiclimits, Switzerlandupholds the mandatory rules of international law
(ilus cogens In Hungary; it is forbidden to organise a referendum on thigations resulting
from international treaties already in force andtanlaws that implement them.

82. Quite a number of states do not provide forlanits (for example Austria, Azerbaijan,
Finland, Latvia, Malta, Turkey, Franaa practice).

83. On the other hand, when a referendum relatedeégal instrument dbwer rankthan the
constitution, an examination is often conducteaizethe vote to establish whether it conforms
to the constitutionEstonia, Lithuania, Portugal, Russia, Swedenwith the constitution and
international law Cyprus, Denmark, Greece, ltaly, “the former YugeslRepublic of
Macedonia). In Ireland, the examination is carried out with respect t® tonstitution and
European Union law. The latter requires that, atviéry least, no law contrary to it should be in
force in any member state. Such an examinationes@m be conducted in the case of a
referendum on a question of principle or a gengxatirded proposal when the latter cannot
lead to a revision of the constitutiodndorra — the question must also comply with
international treaties). IRussia the question submitted to referendum must ndticgsset
aside or reduce universally recognised human anclraghts and freedoms or the constitutional
guarantees for exercising them.

84. In Poland even though there is no explicit limit, the Segxamines the question of
conformity with higher-ranking law before deciding call a referendum. In addition, the
necessity to ensure conformity with higher-ranklagy does not prevent the exclusion of
preventive checksAfmenig.

F — Campaigning, funding and voting

1.  Campaigningd
Information for voters

85. The availability of the text put to the voseain essential precondition for the electorate to
freely develop an informed opinion. Publicationtle official gazette is a minimum form of
publicity that actually only reaches a limited nuenbf votersLithuaniaandRussiaprovide for

the text to be published in the public media andhair websites. Ihreland the text must be
made available to the public at post offices; i@ Metherlands, it must be made available in
town halls (under the temporary law applicableaip@04).

Cf. CDL-INF(2001)010, para. II.E.2.
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86. Some countries have rules stipulating thattitborities must not only put the text at the
disposal of citizens, but also provide additionbjectiveinformation In the Netherlands a
summary of the text is sent to voters. Other statemnge for an explanatory note or other
information to be made available. Bwitzerland the text put to the vote is sent to voters
together with an explanatory note from the Fedé€mincil (Government), which must set out
the various points of view in a balanced manneFrance even if this is not prescribed by law,
in practice the authorities have to supply objectnformation, by providing voters with the text
and an explanatory note. The draft note is chebletie Constitutional Council, as a matter of
course. InFinland, an objective explanatory note was sent to vdterghe referendum on the
country’s accession to the European Union in 1984sgecial law is passed for each
referendum). Such a note is drawn ufrétand if the two houses of Parliament make provision
for this; and it must be neutral. Rortugal all the authorities are required to ensure thetast
impartiality, while in Latvia the Central Electoral Commission must providezeiis with
neutral information, especially on the draft puttte vote.

87. InPortugal it is the National Electoral Commission’s taskdi@aw up and provide any
objective information on the referendum necessarybters; inPoland the State Electoral
Commission is simply authorised to do this.

Sources of campaign material

88. An obligation for the authorities to demonstrabsolute impartiality and neutrality is
recognised ifPortugaland is also very widely establishedSwitzerland.

89. InRussiaas well as irPortugal authorities and officials are prohibited from gagning.
Restrictions imposed on the authorities are sonestimore limited. I\rmeniag they only apply

to the exercise of their functions (for judges,iglofficers and military personnel, there is an
absolute ban on campaigning).Georgia the ban on campaigning applies only to members of
the electoral commissions.

90. InAustrig the authorities must provide neutral informatimut they are also allowed to
campaign. However, the Constitutional Court hasduh its case law that they are prohibited
from disseminating non-objective or disproportienaiass information.

91. Other states, however, allow the authoribdsetinvolved in the campaigH@ngary).

92. As far as individuals are concerned, mosestdb not impose any restrictions. However,
foreign citizens and organisations are not alloweedampaign, for example, in the following
statesArmenig Azerbaijan GeorgiaandRussia In Russia religious associations and charities
cannot campaign. Special status is grantdtbitugalto political parties, coalitions of parties or
groups of at least 5,000 voters.

Access to the media

Public media

93. The majority of states that replied to thestjoaenaire regulate access to fhéblic media
during the referendum campaign. Quite often, egiratime is given to the supporters and

opponents of the draft proposdll§ania Azerbaijan, Bulgaria, Cyprus, Lithuani&weden,
Switzerland, “the former Yugoslav Republic of Mamed”).
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94. In some states, a balance must be ensuregdsetive various groups participating in the
campaign rather than between the supporters amapffenents. This is the casdtaly, Malta,
Poland, PortugabndRussia

95. In theNetherlandsandSpain the rules simply state that the political partiggresented in
Parliament can use the time allocated to them errdtdio and television for the referendum
campaign. IrSpain this time is allocated in proportion to the pestielectoral strength.

96. Frenchlaw requires that the supporters and the opporwdritse draft proposal be given
“fair” coverage on radio and television. Only tharfes represented in Parliament and those
whose participation appears justified in view aé thature of the question asked may express
their views. There is also a requirement to beifidireland.

97. Other legal systems ensure a balance withrdegathe requirements of objectivity,
impartiality or neutrality. For example, Wustrig the public broadcasting service is generally
required to guarantee that the public receivesctbpgeand impartial information and to ensure a
diversity of opinions.

Private media

98. Rules concerning thpgivate mediaare less common that those relating to the putdidia.
However, in some states there is a requiremertvdtr the private and the public audiovisual
media to be balanced. For example, supporters gmohents have the same air time in the two
types of media inBulgaria and Cyprus In Austria the requirement of impartiality and
objectivity also applies to private radio and ted@n stations, while iffranceandlireland they
must provide supporters and opponents of the drafiosal with fair coverage. This was also
the case iffrinland at the time of the referendum on accession t&thiepean Union.

99. InPortugal

- the requirement for balance applieptovate audiovisuamedia in the same way as to
public media — including the obligation to granttane;

- the same requirement for balance appliesther private media (the printed media), but
only if they wish to insert campaign material,

- the use of media is free (for parties and groups)state has to compensate publications
and channels.

100. Without going as far as this, legislation meyvide that unequal financial conditions must
not be imposed on referendum campaigning accordints origin (taly, Russiaand Spain
where rates cannot be higher than those for comaheadvertising, andSwitzerlandin
principle).

2. Funding

101. The use of public funds for or against atdsabmitted to referendum is prohibited in a
number of statesArmenia, Bulgaria, Croatia, Georgia, Ireland, Pogal, Poland, Russia,

8Cf. CDL-INF(2001)010, para. II.F.
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Spain, Switzerlandand“the former Yugoslav Republic of Macedonid'his clearly does not
exclude the use of public funds for the organisatd the referendum, including the benefits
granted both the supporters and opponents of tteirterespect of postageSgain) or tax
exemption for activities connected with the refeem (‘the former Yugoslav Republic of
Macedonia).

102. Other countries link the use of public fundscompliance with the requirement of
neutrality. Ireland and Malta provide for public funds to serve the purpose aviling
information but not for campaigning. Finland, at the time of the referendum on accession to
the European Union, public funds were distributgdadly among the supporters and opponents
of the proposal.

103. In some countries, the authorities’ abildyuse public funds during the campaign is not
ruled out but is limited. IPAustria the moderate use of public funds by Parliament the
Government is accepted if it does not constitusprdportionate and non-objective information.
In Azerbaijan the authorities are prohibited from campaigninty on the period immediately
preceding the vote.

104. The law of other states that replied to testjonnaire makes no mention of this question.
Payment for the collection of signatures

105. In states in which popular initiatives oriopél referendums are held, there is the question
of the possibility of remunerating the people wiodlext signatures. None of the replies to the
guestionnaire mentions that such payment is pralgipso the problem does not appear to exist
in practice. It goes without saying, only these whblect signatures may be remuneated, not as
voters who sign a popular initiative or a requestfreferendum stated in Russia’s reply.

3. Voting

Voting period

106. In most states, the vote takes place omerdayin the Czech Republiover two days.
Finland schedules two days if the referendum is held aséime time as the national elections.
The vote can also take place over one or two dafland By definition, when advance or
postal voting is allowed, it takes place beforedbtual polling day. For example, postal voting
takes place over a period of thirty daysSwedenand three weeks before polling day in
SwitzerlandIn Estonig advance voting may take place at the pollingastatfrom thirteen days
before the election (moreover, electronic votingMeen four and six days before the election
will be allowed from 2005). Advance voting is petted byRussianaw for fifteen days in the
case of less accessible localities, boats, padgioss and, more generally, everywhere outside
the national territory.

107. If there are different time-zones within amiy, is it possible for the results from some
polling stations to be known before voting clogesthers? This question arisedRuassiamuch
more than anywhere else, and the outcome of the igohnnounced after the closure of all
polling stations and the general counting of theesoThere is a significant time-difference
between Metropolitairranceand the overseas départements, and up to nowblieation of
the results has not been prohibited before thetabihg stations close.
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Compulsory voting

108. Compulsory voting is prescribed for referandwonly in a very limited number of states:
Greece, Luxembourg, Turkeand Belgium (where just onead hoc referendum has been
organised). In Switzerland, it is imposed only mre@anton.

Quorum
109. Most states do not provide for a quorum tmlate the result of a referendum.

110. Where a quorum does exist, it can take twmgoquorum oparticipation or quorum of
approval The quorum of participation (minimum turnout) medhat the vote is valid only if a
certain percentage of registered voters take pdhea vote. The quorum of approval makes the
validity of the results dependent on the approeapérhaps rejection) of a certain percentage of
the electorate.

111. A quorum of approval is considerably preferdab a quorum of participation, which poses
a serious problel The opponents of the draft proposal submittedeferendum, as several

examples have shown, appeal to people to abstam iethey are very much in the minority

among the voters concerned by the issue.

112. Aquorum of participatiorof the majority of the electorate is required e following
statesBulgaria, Croatia, ItalyandMalta (abrogative referendumljthuania, Russiand“the
former Yugoslav Republic of Macedoni@ecision-making referendum). lratvia, the quorum

is half the voters who patrticipated in the lascbm of Parliament (except for constitutional
revisions, see below), and, Azerbaijan it is only 25% of the registered voters.Rolandand
Portugal if the turnout is not more than 50%, the refetendsde factoconsultative and non-
binding (in Portugal, the quorum is calculated ba basis of the citizens registered at the
census).

113. Aquorum ofapprovalof a quarter of the electorate is laid dowrHungary In Albania
andArmenia,the quorum is one-third of the electorateDenmark a constitutional amendment
must be approved by 40% of the electorate; in athses, the text put to the vote is rejected
only if not simply the majority of voters vote agsi it but also 30% of the registered electorate.

114. Moreover, a particularly high quorum is sames required for fundamental decisions. In
Latvia, when a constitutional amendment is submitteceterendum, it must be approved by
more than 50% of the registered voterd.ithuania certain particularly important rules relating
to sovereignty can only be decided by a majoritthaée-quarters of the electorate, while others
relating to the state and constitutional revisi@tgiire a majority of the electorate.@noatia, a
“yes” vote of a majority of the electorate is raqdi in the case of an association with other
states.

115. The quorum of participation and quorum ofrapgal may be combined. For example, in
Lithuanig in the case of a mandatory referendum, the quaswarb0% turnout and one-third of
the voters must approve the draft proposal. Foession to supranational organisations, only
the minimum turnout has to be achieved.

°Cf. CDL-INF(2001)010, para. 11.0.
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G — Effects of referendumg®

Decision-making (legally binding) and consultatireéerendums

116. Most referendums organised in the statesephed to the questionnaire are of a decision-
making nature, in other words the result is ledailhding, in particular on the authorities.

117. Several states provide only for decision-mgkreferendums:Albania, Armenia,
Azerbaijan, Bulgaria, Croatia, Estonia, France, Ggia, Greece, Ireland, Italy, Latvia, Russia,
Switzerland, “the former Yugoslav Republic of Mawed” and Turkey The only referendum
organised in th€zech Republi¢on accession to the European Union) was a deeaisaking
one.

118. In other states, such &enmark decision-making referendums are the rule but
consultative referendums are not excluded.

119. InHungary, a referendum on a law or following a populariatite launched by 200,000
citizens is always binding, while in other casedi&aent decides whether the referendum will
be binding or consultative.

120. Some states distinguish between decisionfgakeferendums and consultative
referendums according to the nature of the textgthe vote. IrAndorra, AustriaandSpain a
referendum on an important issue is consultativieilena constitutional referendum (and a
legislative referendum iAustrig) is legally binding. InLithuania a referendum is binding if it
relates to legislative provisions proposed by aufgpnitiative and to constitutional provisions
submitted to a mandatory referendum. In other ¢ésssconsultative.

121. InPoland andPortugal the referendum is binding if the majority of thlectorate has
voted but is otherwise consultative.

122. Finally, Belgium Finland, the Netherlandsand Norway have had onlyconsultative
referendums to datén Swedenwhile a legally binding referendum on a questielating to
basic laws is possible, only consultative referemsibhave been held up to now.

Suspensive and abrogative referendums

123. Leaving out the case of the popular initgtwhich leads to the adoption of a new text, a
decision-making referendum may also be:

- suspensivehe text may not enter into force unless it heenbapproved by the voters or unless
a request to hold a referendum has not been mathnwie time-limit established by the
Constitution or by law;

- abrogativeor resolutory the text ceases to be in force following a vajaiast it or failure to
secure a “yes” vote within a certain time-limiteafits adoption.

124. Asuspensiveeferendum, since it involves voting on a text yettapplied, is more likely
to result in rejection of the matter put to theevadt is always employed when international

1ct. CDL-INF(2001)010, para. II.N.
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treaties are put to the vote in order not to irtharinternational liability of the state, as wedlia

the following countries:Armenia, Azerbaijan, France, Greece, Hungary, dnel, Latvia,
Lithuania and Turkey. In Denmark and Switzerland the referendum is suspensive unless it
relates to an emergency law (in which case itssltgory). The only referendum organised in
the Czech Republiqon the country’s accession to the European Uniga¥ suspensive.
Although it is consultative, a referendum is algspensive in thBletherlands.

125. A referendum is suspensive only in respecooktitutional issues iAlbania, Andorra,
Italy and Spainand, when it relates to a specifically-worded tir@nd is accordingly binding)
in Austria In Malta, a referendum is suspensive if it concerns a caotistiial revision submitted
to a mandatory referendum or a law proposed byaPasht.

126. By contrast, irRussiaa referendum is in principlabrogative Both suspensive and
resolutory referendums exist ithe former Yugoslav Republic of Macedonidt must be
recalled thatDenmark and Switzerlangd where referendums are in general suspensive, use
abrogative referendums for emergency lawdbania, Italy and Malta have abrogative
referendums in respect of legislative matters too

Decisions to be taken after a referendum

127. When the vote has concerned a question o€iple or a generally-worded proposal,
Parliament must adopt implementing regulationss Thithe case in states where specifically-
worded drafts cannot be submitted to referendunm @soatia and Georgia.lt is also the case
with generally-worded texts ifEstonia (issue of national interestpwitzerland (generally-
worded popular initiative)Bulgaria (when necessary) arithe former Yugoslav Republic of
Macedonia” (within 60 days if the referendum is not suspegjsalso provide for Parliament to
be called upon to pass legislation in accordantdetive outcome of the referendum.

128. In Portugal in the case of a legally-binding referendum wathpositive outcome,
Parliament or the Government is required to apprewe international convention or
corresponding legislative act within 90 or 60 dagspectively. InRussia the follow-up
decisions necessary must be taken within threehmarditthe vote.

129. In theNetherlands under the temporary law, although a referendura swspensive,
Parliament had to take a new decision if the ougofrthe referendum was negative and decide
on the entry into force of the text if the vote vpasitive.

130. In order to ensure that Parliament does yjudds the popular vot€roatianlaw provides
that it may not take a decision contrary to theconte of a referendum until one year has
passed. Moreover, another referendum on the same meay not be organised for six months.
These rules do not apply in the case of a popuiaative and a referendum concerning an
association with other states.
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H — Parallelism of procedures and rules governingaferendums

Parallelism of proceduré$

131. The scope of a popular vote depends not@mhywhether it is a binding or consultative
one, but also on whether parliament is able torsevihe decision taken by the people. In other
words, can a provision approved by referendum bised without going through the same
procedure again? If it has been rejected by thplpecan it be adopted without a referendum?

132. There is no clear trend in this respect &edvarious national laws are divided in their
approach. In general terms, the following coustragply parallelism of procedures and,
consequently require proposed amendments to poosisilready approved by referendum to be
put to a further referendum (mandatory or consuéiat Albania, Andorra, Azerbaijan, Italy,
Malta, Switzerland and “the former Yugoslav Repuibli Macedonia” Where the referendum
is abrogative (legislative referendum in Albania)yl and Malta), a parliamentary amendment
running counter to the decision taken by referendam in theory, enter into force, but this is
viewed as a politically unwise move. Russia a provision approved by referendum may be
annulled or revised only by referendum unless angthocedure had been stipulated in the text
submitted in the original referendum. A new refelten cannot take place for two, or even five
years.

133. Some countrieAgstria, DenmarklIreland, Latvig have provision for parallelism of
procedures exclusively for matters submitted to dagory referendum. IArmenig not only
constitutional provisions (submitted to mandatogeferendum), but also laws approved by
referendum may be amended only by means of a sudaseseferendum; however, in theory at
least, parallelism of procedures does not applgitts rejected by referendum, which may be
approved by parliament.

134. There is no provision for parallelism of mdares inPortugal but if a solution has been
rejected in a referendum it cannot be passed Wiapent until after the election of a new
parliament.

135. In principle, where referendums are consuitaparallelism of procedures is not an issue.
This is the case iBelgium, FinlandandNorway. Clearly, this does not rule out a consultative
referendum on a text amending a text put to refienen as indicated in tidetherlandgeply to
the questionnaire.

136. The question is a controversial one in sotates such a&reece However, in the
majority of the other countries that replied to theestionnairdeg Bulgaria, Croatia(after one
year) Cyprus, Hungary, Lithuania, Poland, Spain, Swgdeis possible — at least from a legal
point of view — for parliament to take action rumpicounter to the result of a referendum.

Hct. CDL-INF(2001)010, paragraph. II.L.
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Arrangements for revising the rules governing refietum&?

137. Can a constitutional or legislative provisalowing for a referendum be amended by a
procedure which does not provide for a referendum?

138. The majority of countries that replied to theestionnaire indicated that there was no
particular provision relating to the revision attiesetting out the rules for referendums.

139. Accordingly, the situation across the différgountries varies considerably. For example,
in countries such adlorway, Finland and theNetherlands which have only consultative
referendums, obviously the only type of referendbat could be held in this respect would be a
consultative one. IRortugal where referendums cannot relate to constitutiprafisions, no
such popular vote could be held, even if the promign question concerned referendums. In
contrast, inSwitzerlangd where the constitution is subject to mandatorferemdum and
legislation to optional referendum, any provisi@tating to referendums (except where it is
regulatory) must, under the law, be submitted feremdum. Between these two extremes every
possible situation is to be found. Clearly, in miies where constitutional amendments are
subject to mandatory referendum (in additiorSteitzerland this is also the case Andorra,
Armenia, Azerbaijan, Denmadad Ireland), this also applies where such amendments relate t
referendums. Idtaly, constitutional provisions are submitted to suspenreferendum and
legislation to abrogative referendum at the reqae800,000 voters. IAlbania constitutional
provisions relating to referendums (like all otbenstitutional provisions) may not be amended
without a referendum unless they have been appioyedwo thirds majority in parliament.

140. However, in some countries, there are spe@fovisions stipulating that certain
regulations relating to referendums must themsdieesubject to mandatory referendum. This is
the case irLatvia andMalta in respect of the provision stipulating the cdnsitnal provisions
subject to mandatory referendum, in order to enthaeparliament is unable to get round the
requirement for a referendum by amending the pia@vis question. This is also the case more
broadly inEstoniaand Lithuania for the sections of the constitution relating tmstitutional
revision, which set forth the cases where a mangetferendum applies.

| — Specific rules on popular initiatives and ordirary optional referendums

141. Where referendums are organised at the reguiagart of the electorate, whether this is
for an ordinary optional referendum or populariative, a number of questions are raised
concerning theollection of signatures

142. The first concerns ttigne-limit for collecting signatures Where the referendum is not
suspensory, domestic legislation may not stipudatiene-limit, as inAlbania, Georgia, Malta,
Poland and Portugal

143. Where a time-limit is stipulated, it variesnsiderably: just 15 days i@roatia, 45 in

Russia 3 months inLithuania 3 months for legislative referendums and 6 morfthrs
constitutional referendums ifthe former Yugoslav Republic of Macedoniad months in
Hungary, 100 days for ordinary optional referendums andntiths for popular initiatives in

12Cf, CDL-INF(2001)010, paragraph II.K.
13ct, CDL-INF(2001)010, paragraph. 11.J.
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Switzerland In Italy, the time-limit is 3 months for constitutional @eéndums while abrogative
legislative referendums can be called for betweeranliary and 30 September. In the
Netherlands(according to the temporary lawgignatures were not collected as such, and
electors signed referendum applications in theintdall; the introductory application (40,000
signatures) must be filed within 3 weeks and thelfapplication (600,000 signatures) within 6
weeks following the date on which the introductapyplication was declared valid.

144. In most caseshecking of signatures centralised and carried out by the centraltetat
commission Albania, Latvia, Lithuania, Russiawhere at least 40% of the required number of
signatures are checked) or an equivalent bbidy@ary, Maltg. Inltaly, a special office of the
Court of Cassation is responsible for this taskSwitzerland it is the Federal Chancellery; in
“the former Yugoslav Republic of Macedonjahe department of state administration in the
Ministry of Justice. InPoland the Speaker of the Sejm checks that the requiveadber of
signatures has been collected; if this is not #seca further two weeks are allowed; the list of
signatures may be sent to the state electoral bibtrere is any doubt about the validity of the
signatures. In the case of any dispute, the Sugpfeaurt takes the final decision. Rortugal
parliament may request that the competent autberiheck the signatures by sampling. In
some countries, signatures may be checked at lleeal in Georgig all signatures must be
confirmed by a notary or the local authority (altgb this does not also rule out checks at
national level); in theNetherlands signatures were checked by the town hall under th
temporary law. InCroatia, the referendum committee is responsible for dnecthe lists of
signatures.

145. OnlySwitzerlandprovides for rectification oirregularities resulting from the content of
the questionwhich must be carried out before the collectibsignatures begins.

J — Judicial review**

146. Judicial review in the field of referendunplgs firsta priori and addresses the decision
to submit a matter to referendum. It may also tpleee during the procedure, and address
procedure itself or the voting rights and, aftee tote, the validity of results. Finallyg
posterioricontrol of the text adopted by referendum is civadze.

147. The questionnaire put the main emphasis eratpriori scrutiny and the scrutiny of
results. The answers provided however a numbethef interesting elements.

148. Many countries provide for judicial review aécisions on whether or not to submit a
matter to referendumOften this relates to whether the questions pu teferendum are in
conformity with the constitutionAlbania, Armenia, Bulgaria, Cyprus, Estonia, Geargi
Hungary, Italy, Malta, the Netherlands, Poland, Blas “the former Yugoslav Republic of
Macedonia”. InLithuania review relates to conformity with legislationgeneral; inrPortugal,

to the constitutionality of questions submittedréferendum and the legality of submitting a
matter to referendum.

149. In countries which have a Constitutional Cdhwe latter is generally competent to review
(a priori or a posteriori) theconformity with legislation of the texts submittea the people.

14Ct, CDL-INF (2001)010, paragraph II.P.
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This applies to all the countries cited, with tixeeption ofEstoniaand theNetherlandgwhere
the Council of State is the competent organ).

150. In other countries, judicial review relates to the decision on holding a referendum but
solely toprocedure(Austria, France, Greece special Supreme Coulteland, Spain, Sweden,
Turkey— Supreme Board of Elections —); it may lead t® ithvalidation of results. Judicial
appeals may also be limited to the respect ofigi to vote Switzerlangl

151. As regardsompetencat should be noted that the Constitutional Caurnany countries

is the organ responsible for ruling in general &eon appeals concerning referendu@oétia,
France — Constitutional Council —Malta, Portuga). In Albania it rules not only on
constitutional matters, but also on the clarityt@f question (where people are asked to vote on
a generally-worded text) and, with regard to arogative referendum, on the autonomous
nature of the law of which part is to be repealedrtugal’s reply states that judicial control
deals namely with the lawfulness of the campaightha vote, as well as sincerity of results.

152. There may also be provision that only thesttat on holding a referendum fall under the
competence of the Constitutional Court, while aaothody is responsible for scrutiny of the
results. InBulgaria, disputes over results are dealt with by the Suprédministrative Court,

in Hungaryandltaly, by the administrative courts, iratvia, by the ordinary courts following a
decision by the central electoral commission (atdgisions of the President or parliament are
subject to the review of the Constitutional Court).

153. In“the former Yugoslav Republic of Macedonjahe Constitutional Court is competent
only for non-conformity of the law with the constibn or in cases of a violation of a

constitutional right other than the right to voteetigibility. The ordinary courts are competent
to deal with disputes over the right to vote (felilog submission of the matter to the electoral
boards).

Who may lodge an appeal

154. Replies from several countri€xdatia, Greece, Hungary, Ireland, Italy, Malta, $%ia,
Switzerlandand “the former Yugoslav Republic of Macedonjiastated that all electors were
able tolodge an appeal In the Netherlandsany person directly concerned could appeal; in
Andorralegitimate interest was necessaryPnmarkandEstonig a legal interest. IAustria,

an appeal has to be submitted by a specific nurob&lectors, varying from 100 to 500
depending on the province in question. Broad dgp#x lodge an appeal does not however
prevent certain authorities from doing so (ieector of Public Prosecutions Ireland, the
Attorney Generain Malta), or the initiators of a referendum from beingeagivspecial capacity
in this respectlifaly).

155. However, in other countries capacity to lodgpeals is not so extensive. Spain only
interested parties (political parties, institutipngy do so; irRussia the persons or bodies who
took part in the referendum; Bulgaria, the bodies entitled to propose a referendurramce

this capacity is granted to the central governmepresentative in each département or
equivalent authority, but not to the electorateegxdn very special cases. Rortugal standing

to lodge appeals includes every voter (for hisanr golling station), but in particular political
parties and groupings that took part in the refdwemcampaign;
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156. Lastly, there may be provisions to resthet ¢apacity to lodge an appeal solely to certain
authorities. InArmenig this is the President of the Republic or a tlifdhe members of
parliament; inGeorgia,the President of the Republic, a fifth of the merstof parliament or the
ombudsman; ihithuania a fifth of the members of parliament, the goveentror the courts (to
which of course the matter may be referred by iddii citizens).

K — Experiences of referendums

157. Countries’ experiences of referendums vargsicerably. With the exception of
Switzerlandwhere more than 500 matters have since 1848hgdn a referendum, most states
make rare use of the possibility. Several countiddsania, Andorra, Bulgaria, Croatia, the
Netherlandgup to 2004) Russia have never had a referendum, at least undeethes tof their
current constitution. However, Abania AndorraandRussiathe constitution was adopted by
referendum and the question@roatia’s independence was also put to referendum.

158. Several countriediimenia, Azerbaijan, Belgium, Cyprus, Czech RepuBbtonia, Malta,
Spair) had experienced only one referendum at the timag teplies to the questionnaire were
written. Others had held only twd\{stria, Finland, Luxembourg in 1919 and 1937 -,
Norway, Poland, Portugal, “the former Yugoslav Republic Mdacedonia’, Turkey, three
(Latvia), or four Hungary) Six had taken place BwedenLithuania (since 1992) anreece
(during transition periods) and nineRnance(since 1958).

159. Accession to the European Union was the ne&mothe majority of referendums in

countries where they are infrequent. It was thgest of the only referendums held in the
Czech RepubliandEstoniaand the two referendumsMorway (to be more accurate, in 1972 it
concerned accession to the European Communities) o©the two to four referendums held in
Austria, HungaryPolandandLatvia, also concerned accession to the Union.

160. Referendums are more frequenDenmark(14 referendums on 17 mattersgland (28
constitutional referendums since 1937) and, esibeamltaly (53 abrogative referendums and
one constitutional referendum since 1948).

161. The body initiating a referenduabviously varies in line with the procedures pded for

in domestic law. InSwitzerland it is a percentage of the electorate, excephéndase of
mandatory referendums; only one referendum out@kenthan 500 has been at the request of
the cantons. Intaly, referendums have generally been initiated byelleetorate, and only
rarely by regional councils. The two referenduretlhn “the former Yugoslav Republic of
Macedonia” following independence have been at the requephudfof the electorate. Two
referendums have been held at the request ofebrte irHungaryand two on the initiative

of the government. The executive has initiated rfferendums held ifrrance, Armenia,
Azerbaijan, Cyprus, the Czech Republic, Spain, &wurénd, jointly with parliament,
Luxembourgand Malta. In Finland and Norway, special acts of parliament were passed.
Parliament has also initiated referendumsAumstria, Belgium, Estonjalithuania (with the
exception of one case of a popular initiativ@&yeden, Irelangby adopting texts submitted to
mandatory referendumiportugal (one mandatory referendum, one parliamentaryative). In
Denmark referendums have always been organised at theseqgf the authorities, but on only
one occasion (on four matters) was this a requyegabiament; all other referendums have been
initiated by the government wishing to gain accepgafor a bill that had failed to obtain a
sufficient majority in parliament, or have been whaory referendums. Ihatvia, one
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referendum has been initiated by parliament, ara fMlowing suspension of a law by the
President, at the request of one tenth of theczkeet

162. Obviously, the question on a turn-out/apgrapeorum applies only to those countries
where such a quorum is providedforThe 50% turn-out threshold was not achievediout

of 53 abrogative referendumslialy, in two out of six inLithuania in one out of two irfthe
former Yugoslav Republic of Macedoniaid inPortugal. In this latter case, the effect of the
referendum was then merely consultative. With m@gby approval quorums, the only
referendum held iArmeniasince the adoption of the current constitutiotetaias it was not
approved by a third of the electorate. Similaoiye referendum (out of the four that have been
held) in Hungary was invalidated as none of the alternatives in ghestion obtained the
approval of one quarter of the electorate.

163. The proportion gfesandno votesn referendums varied considerably among the reiffie
countries and it is impossible to draw any genesatlusions. Moreover, the raw figures given
do not indicate the extent to which citizens vatedine with the wishes of the authorities, at
least in countries having popular initiatives oragative referendums (in which a yes vote
implies in principle a vote against the authorittesl a no vote implies confidence in them).
Switzerland which has held the most number of referenduns had more no votes than yes
votes, but many of these rejections relate to @opulitiatives. Inltaly, 19 abrogative
referendums have yielded a yes vote and 16 a ®o \otcountries where referendums are held
solely on texts submitted by the authorities, tHemge been 21 yes votes and 7 no votes in
Ireland, 10 yes and 2 no iRrance and 9 yes and 7 no Denmark In the other countries,
referendums are too infrequent to be able to makirygmeaningful comparisons. In any event,
there is no significant trend towards either aesysttic yes or a systematic no vote.

164. The questionnaire asked whether factorsateceto the question asked in the referendum,
or the popularity (or lack of it) of an authorityagn have played a role in the result. A few
replies were received that suggested this might¢ leen the case, mentioning the role of the
executive Azerbaijan, France, Malta, Spginwvhereas the reply froif8witzerlanddid not rule
out such factors (at least in some of the overdi@istions put). However, it is likely that such
factors play a role to varying degrees in othentaes.

°See above, point I.F.3.
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Il — Local and regional referendums

A — Legal basis for referendums

165. Provision is less common for local or regidhan for national referendums. Of the states
that replied to the questionnairAndorra, Azerbaijan, Cyprus, Georgia, Latvia, Lidmia,
NorwayandTurkeydo not allow such referendums Denmark local consultative referendums
can be held only on the basis of specific lawsLithuania municipalities can only conduct
surveys.

166. Any provision for local or regional referenduims usually made in central government
texts. However, there are fewer constitutionalresfees to such referendums than to national
referendums. Provision is made for them, for insamn the basic law oAlbania, Belgium,
Bulgaria, France, Hungary, Italy, Luxembourg, PafarPortugal, Russiand Switzerland In

the Czech Republicthe Charter of Fundamental Rights and Freedonischwranks as
constitutional law, makes indirect provision focdb referendums. ISpain provision is made

in the constitution for referendums on the StatofeAutonomy and amendments to them, and
there is a law providing for municipal referendums.

167. By contrast, provision for local or regioneferendums is made solely at the legislative
level in the following statesArmenia, Croatia, Estonia, Finland, Ireland, Malt&®ussia,
Swederand “the former Yugoslav Republic of Macedonidhis was also the case under the
temporary law applicable in tidetherland$rom 2002 to 2004.

168. Even where a constitutional provision alloveserendums at a sub-national level,
implementing legislatiomas often also been adopted, as is the casébamia, Bulgaria, the
Czech Republic, France, Hungary, Luxemboargl Poland. In Portugal the implementing
legislation is an “organic” law.

169. In federal and regional states, if national #lows local or regional referendums, the rules
governing such referendums are often laid dowrhatlével of the entities. IAustria, this
institution is mentioned in the constitutions ot thine Lander; irRussia many local and
regional entities have introduced regulations irgjatio referendums; iBwitzerlandthe federal
constitution simply makes provision for cantonatstitutional referendums, leaving it up to the
cantons to define the institution of the referendumitaly, the constitution allows the regions’
Statutes (basic laws) to make provision for refévems on regional legislative acts and
administrative decisions; the Statutes also makwigion for local referendums. Regional
implementing provisions also exist@pain

170. Specific rules may also be adopted at l@salllin unitary states: iHungary,for instance,
the law simply lays down the basic framework; thetads are dealt with in municipal
regulations. Local, provincial or regional authiestin Croatia, Estoniathe Netherlandsand
“the former Yugoslav Republic of Macedoniaéve also adopted provisions on referendums
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Al — Level at which referendums are held

171. Stating that referendums are possible abanational level does not answer the question
as to the precise level at which they can be Heéderendums may be solely regional, solely
local, or both, not to mention the fact that they ®e held at intermediary levels. Firstly, this

depends to a large extent on the types of tealtamthorities within a state, since provincial

referendums, for instance, are only conceivabthase states that have provinces.

172. The replies to the questionnaire are constiguesry wide-ranging.

173. In federal and regional states, there is piawifor referendums in the federate states,
autonomous communities and regions, as well ashenntunicipalities. This is the case in
Austria, Italy, Russiaand Switzerland In Spain referendums can be held at the level of the
autonomous communities, provinces and municipslitie

174. In Belgium however, there is currently provision for refetems in provinces and
municipalities, but they are still in the proce§being introduced at regional level.

175. There is provision for referendums at both lttal and regional levels iAlbania,
Bulgaria, Croatia, Hungaryand SwedenIn the Netherlands referendums could be held in
provinces and municipalites from 2002 to 2004; Roland in regions, districts and
municipalities. France provides for local referendums at the regiorndépartementand
municipal levels; it also holds institutional refadums within specific territories (overseas
territories, Corsica), relating to the status @f tibrritory in question as a unit of governmene Th
Portuguese constitution provides for regional referendums e tAzores and Madeira
autonomous regions, but an “organic” law must tssed before such referendums can be held.

176. By contrast, only municipal referendums atd lreArmenia,the Czech Republic, Estonia,
Finland, Ireland, Luxembourg, Malta, “the former ¢aslav Republic of Macedoniadnd
Portugal (in municipalities and their constituent districtstil the “organic” law on regional
referendums is passed).Uithuania municipal authorities can conduct surveys.

Role of central government authorities

177. The questionnaire asks whether national aré&aduthorities can intervene in local and
regional referendums.

178. Generally speaking, they cannot, with the tkae of judicial reviews of the compliance
of referendums and texts adopted by referendum kgher-ranking legislation. The matter
may be referred to a court by an executive orgalRtance for instance, the central government
representative can apply to the Administrative €éurpreliminary or ex post facto review. In
“the former Yugoslav Republic of Macedoniahe central government representative can
suspend the application of any municipal regulaton grounds of unconstitutionality or
illegality, but must then refer the matter to then€titutional Court. IrEstonig such matters
may be referred to a court by district governardilalta, by the Attorney-General.

179. In Spain however, local referendums are subject to théasisation of the national
government.
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180. A national electoral commission may alsortwelved in local and regional referendums,
as is the case Roland

B — Types of referendum — bodies competent to caéfferendums

181. As at national level, a distinction must bedenat local level between mandatory
referendums, referendums called by an authorityrafetendums at the request of part of the
electorate.

Mandatory referendums

182. In federal states, revisions of the constihgi of the federate entities are sometimes
submitted to mandatory referendum. This is the caSevitzerlandand in twoAustrianLander.
Similarly, in Spain,amendments to the Statutes of Autonomy adoptestd@ordance with a
special procedure in the first few years followitlge constitution’s entry into force are
submitted to mandatory referendum.

183. One area in which there is generally providion mandatory referendums is that of
geographical boundary changds Italy, this applies to changes to regional boundaridstiam
establishment of new regions. Abania a referendum is generally mandatory in the ewént
geographical boundary changes, although the fieakobn rests with Parliament, in the form of
legislation; the same applieskingary, where there is provision for this institutiontire event
that municipalities are merged or divided up, atth municipality is transferred from one
district to another. In th€zech Republianandatory referendums are held only in the et

a municipality is divided up, in the part of the mipality wishing to separate.

184.Swisscantonal law provides for many other situationg/lmch referendums are mandatory,
particularly in relation to legislation. lHungary, local laws can also provide for other situations
in which referendums are mandatory.

Referendums called by an authority

185. National law may provide for regional referems to be held at the request of regional
authorities: inAustria depending on the Land, a referendum may be chlethe Landtag
(Parliament) or a specified number of its members.

186. Referendums called by the municipal legistatexist at local level, for example in the
following states:Belgium, the Czech Republic, Estonia, Finland, Ireland, Luxeungpthe
Netherlands(temporary law) antthe former Yugoslav Republic of Macedomiai Hungary,a
referendum may be called by the municipal coutsdlf, a quarter of its members or one of its
committees. Where the decision to hold a referengutaken by the assembly, it may be
initiated by part of the assembly or by an exeeutikgan: irBulgaria, for instance, at municipal
level, the initiative may come from a quarter oé imunicipal councillors, the mayor of the
municipality or the regional governor; Portugal from members of the assembly or the local
executive; in both of these states, the assemkgstthe final decision as to whether or not to
hold a referendum, which, as will be explainedHearton, can be requested by a specified
number of citizens.

187. In some states, local referendums requiragneement of the municipality’s legislative
and executive organs. This is the casRussia where the agreement of the representative body
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and that of its head are required, andSpain where mayors can hold referendums with the
agreement of a majority of the municipal councdland that of the national government.

188. At both local and regional levels, referenduran also be called by the authorities: in
Croatia and Swedenreferendums can be called by municipal, townegranal assemblies; in
France and Poland by the deliberative assembly of each local orore authority. In
Switzerlanda number of cantonal laws provide for such reféuens at various levels.

189. Referendumsalled by lower-ranking territorial authoritiegxist at regional level in
Albania they are organised at the request of communeumiaipal councils representing at
least a third of the region’s population. A numbmdr Austrian Lander also provide for
referendums to be held at the request of a specitienber of municipalities.

Referendums at the request of part of the eleaorat

190. Most of the states that have local or redicefarendums allow referendums at the request
of part of the electorate. Where national law pesithat the deliberative body is free to decide
whether or not to hold a referendum following saatequest, the number of signatures required
is generally fairly low: at local level, iBstonig 1% of the population, but at least 5 signatures;
in Finland, 5% of voters. By contrast, where a request fiaferendum must be followed by a
popular vote, the number of signatures requirexften higher: 30% of voters in municipalities
with up to 3000 inhabitants in th@zech Republjc20% in“the former Yugoslav Republic of
Macedonia’, 10% inMalta and Albania (but no more than 20 000 in the latter), but 5% in
Armeniaand Russia In Bulgaria, requests for referendums must be supported lyast a
quarter of registered voters, but a municipal couscobliged to hold a ballot only if it is
requested by half the registered voterstdly, a regional referendum may be requested by 20 %
of the region’s voters.

191. Owing to the considerable variations in thenber of inhabitants in different territorial
communities, the percentage of voters necessamdar to request a referendum is often higher
in smaller municipalities than in large onesLixembourgthe requirement is a fifth of voters
in municipalities with more than 3000 inhabitarstsd a quarter in other municipalities; similar
rules apply in th€zech Republic.

192. InBelgiumand inPortugal the percentage is calculated according to thelpbpn, at
both provincial and local levels. As stated abadMbeania has an upper limit of 20 000 on the
number of signatures. IHungary, each local or regional authority decides on theessary
percentage of voters, within a range of 10 to 25 %.

193. In federal states, the law of the federatéienalso governs referendums requested by part
of the electorate: this is the caseSwitzerland(where referendums and popular initiatives are
very frequent)AustriaandRussia

194. As with national referendums, th@e of the authoritiesn triggering the referendum
process also varies in respect of local and regreferendums. The question of intervention by
national authorities has already been discussedealio the case of referendums called by the
authorities or requested by part of the electomibject to an authority’s approval, local and
regional authorities can decide whether or notdidl la ballot. This is the case Finland; in
Bulgaria, where the request comes from less than 50 %gidteeed voters; ifithe former
Yugoslav Republic of Macedonjaivhere it comes from less than 20 % of registedrs. In
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the event of a request from part of the electotatal or regional authorities in some states can
rule on its compliance with higher-ranking legiglat (Poland, Switzerlang otherwise, they
essentially have the task of organising the badliothe Czech Republjchowever, a municipal
council receiving a request for a referendum frant pf the electorate can, with the referendum
committee’s agreement, rule on its substance witholding a referendum.

C — Content
Types of act submitted to referendum

195. Most of the replies to the questionnaireedfat, generally speaking, it is not so much the
legal nature of the act that determines whetharobrit can be submitted to local or regional
referendum; rather, the decisive factor is whetierot the act comes within the remit of local
or regional authorities. This is the case in théo¥ang states:Albania, Armenia, Belgium,
Bulgaria, Croatig Finland, France(in respect of local referendumslingary,the Netherlands,
Portugal, Russia, Swedemd“the former Yugoslav Republic of Macedonjaln other words,
this means that, in these states, all acts of locakgional authorities can theoretically be
submitted to referendurenmark Estonig LuxembourgandPolanddo not have any specific
rules, from which it may be inferred that a simg@uation exists.

196. Some states impose restrictions, howevelg 8% legal nature of the acts that may be
submitted to referendum. In ti@&zech Republjanunicipal regulations cannot be submitted to
referendum; inMalta, on the other hand, they are the only possiblgestimatter of a
referendum; irfreland, this instrument is confined to draft financiahemes. IrSwitzerland a
wide range of acts are submitted to referendum:emxdor referendums on cantonal
constitutions, which are mandatory under the fédmastitution, these acts — at both cantonal
and local level — are specified by cantonal lawcattonal level, for instance, there is usually
provision for referendums on laws and on certamg of expenditure (financial referendums).
In Austriatoo, the law of the federate entities (Landergsgs the acts that can be submitted to
referendum: at the level of the Lander, these auwally bills passed by the Landtag (regional
Parliament); at local level, municipal council dsans.

Matters to which referendums may relate

197. In many cases, there is no restriction onlifteof matters that may be submitted to
referendum eitherAlbania, Croatia, Czech Republic, Estonia, Finlafdance, Lithuania—
where it is more a question of surveyd/alta, Polandand“the former Yugoslav Republic of
Macedonia’). In Switzerlang cantonal law, which governs this area, genegrallypts the same
approach.

198. One of the most common subjects of localragtbnal referendums is that of changes to
the boundaries of local and regional authoriti@enewhere the final decision is a matter for
national law, as stated, for instance, in the espiiomAlbania, Croatia, Estonia, Hungaryhe
Netherlandsand Russia in Austriaz municipal boundary changes can be the subjea of
referendum in some Lander. 3witzerlandthe federal constitution provides for the apprafal
the electorate concerned in respect of any changeanton’s geographical boundariedtaiy,
regional boundary changes and the establishmenéwfregions are submitted to mandatory
referendum. IrPortugal local referendum (the only one which exists f@ time being) may
deal with territorial changes of a municipality yrh the framework of proceedings for
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consultation of local bodies, proceedings which ldgislature has to follow. By contrast,
referendums cannot be held on geographical boumtianges iBelgium.

199. In France institutional referendums within specific terrigs (overseas territories,
Corsica) relate to the status of the territoryuesfion as a unit of government.

200. A number of states exclude certain areas fhenscope of referendums, however. Firstly,
these may relate to matters for the exclusivedigi®n of elected bodiesA(menid. In that
county, referendums relating to areas delegatedthkby national authorities, or affecting
fundamental rights, are also excludedRumssiatoo, referendums cannot lead to restrictions on
fundamental rights.

201. Matters excluded from referendum may refateinstance, to appointments and staffing
matters Armenia, Belgium, Hungargnd Russia or to budgetary, financial and fiscal matters
(Armenia, Belgium, Croatia, Italy, Portugal, RusadSpair).

202. Inlreland, by contrast, local referendums can relate onlgradt financial schemes (but
none has been held to date).

203. InBulgariatoo, local referendums relate to financial mattkran contracts with banks
or other financial institutions; sales, concessideases or rentals of municipal assets of
considerable value or of particular importance he municipality; the construction of
buildings, infrastructure works or other facilitiee meet the municipality’'s needs and
investments that cannot be paid for out of the mipality’s ordinary revenue. ThButch
Temporary Law (in force until 2004) also set oudetailed list of subjects on which
referendums could or could not be held; provinarad municipal regulations could add other
subjects, except, naturally, where the Temporaxy tided out a referendum.

204. Generally speaking, elections cannot be egdéld by a referendum, as is expressly
provided in theCzech Republic, Hungagnd Russia.In Poland and someAustrian Lander,
however, it is possible for an elected body to isenssed following a referendum at the request
of voters(recall).

D — Form of the text submitted to referendum (forméavalidity)

205. To an even greater extent than for natiosf@rendums, the legislation of the various
states often has nothing to say about the forncifgmely worded draft, question of principle,
generally worded proposal) of the acts that magutenitted to local or regional referendum.

206. Armenig France andltaly allow only specifically worded drafts. IMalta, where only
municipal regulations can be submitted to referemdspecifically worded texts are also
required. By contrast, th€zech Republiand Portugal provide for referendums only on
guestions of principle or generally worded propssahdBelgiumrestricts them to questions of
principle. Inlreland, the subject-matter of local referendums (drafaricial schemes) means
that they are generally worded texts.

207. In the other states, referendums on questibpgnciple, generally worded proposals or
specifically worded texts may therefore coexist,i®expressly provided imungary and
Switzerland(under cantonal law). Some legislative systems pitsvide simply that it must be
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possible to answer yes or no to the question, wdmds not rule out any of these forms
(Bulgaria, Croatig. In Austria the approach adopted varies according to the.Land

Unity of form

208. Explicit provision is made for unity of form Switzerland and implicit provision in

Hungary Unity of form is also required in those stateat thubmit only specifically worded
drafts to referendumAfmenia, France, Italyor, on the contrary, only questions of principte

generally worded proposaBélgium, Czech Republic, Portugal

Unity of content

209. The rule of unity of content is not imposeg eore often in respect of local and regional
referendums than for national referendums. It agplior instance, iArmenia, Bulgaria, Italy,
Portugal, Switzerlandand Hungary, where, as is the case in national referendumts paa
guestion must not be contradictory, their relatigmsvith one another must be clear and they
must flow from one another or be linked by theintemt. InAustrig the approach adopted
depends on the Land.

Unit of hierarchical level

210. Swisslaw states that, in the cantons which providetli@ so-called “unique” popular
initiative — which can be of a constitutional oremislative nature — the initiators have to
determine its hierarchical level and may not previt the same time a revision of the
Constitution and of ordinary law.

Other requirements relating to the question asked
- Clear and non-leading questions

211. As already stated in respect of nationareefdums, freedom to vote presupposes that the
guestion put to the vote must be clear and noridgadven though not all national legislative
systems contain explicit provisions to this effect.

212. Generally speaking, the national rules agblein this respect are the same as for national
referendums.

213. In Albania the question submitted to the electorate mustclbar, complete and
unequivocal; inArmenig the question must be straightforward; Hungary devoid of
ambiguity; inFrance conditions of fairness, clarity and absence dbigoity are imposed. The
requirement for clarity also emerges from the ryesviding that voters should be able to
answer yes or naBglgium, Bulgaria, Croatia, Czech Republic, Finlamdalta, “the former
Yugoslav Republic of Macedonj)aThe requirement that the question be clear amdl@ading

is also upheld iftaly, PolandandSwitzerland.

- Number of questions

214. As in national referendums, there is not lysaay limit on thenumber of questions asked
at the same time. lArmeniathere cannot be more than one question per bafidtjnPortugal
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no more than three. Alternative replies are al$owad in Russia and in Switzerlandand
Austriaon the basis of the law of the federate entities.

E — Substantive limits on referendums (substantivealidity)

215. Substantive limits are inevitably more numeran the case of local and regional
referendums. While there are often doubts as texistence of legal rules ranking higher than
the (national) constitution, the very existencehef state implies that the law of the (federal or
unitary) central state prevails over that of theefate entities, regions and other subordinate
local authorities.

216. Accordingly, almost all the replies to theegionnaire emphasise the need for texts
submitted to referendum to comply with higher-raigkiegislation, particularly national or
federal law. This requirement may be explicit opiicit. Some replies emphasise the need to
respect fundamental rightRRissig or to keep within the municipality’s remitFifland,
Hungary); once again, this is an expression of the monege principle of the need to comply
with higher-ranking legislation.

217. Referendums must also comply with the rufdsgher-ranking territorial authorities (for
example, regional rules in the case of local refdwens), in accordance with the general
principle of the hierarchy of rules.

218. The regulations governing purely consultateferendums can be more flexible, since no
legal rules are adopted by popular vote, therebsiuding any breach of higher-ranking
legislation. However, the principle is that conatittn must remain within the remit of the local
or regional authority in question, as stated in riyely from Belgium In Lithuania, where
municipalities conduct surveys instead, the lattast relate to areas within the municipality’s
remit.

F — Campaigning, funding and voting

1. Campaigning

219. The rules governing election campaigningadien less stringent in respect of local and
regional referendums, in view of the more limitéakes of such ballots. However, the replies
from the following states indicate that the samesapply,mutatis mutandisas at national
level: Austria, Hungary, Italythe Netherlands, Portugal, Switzerland, Spaind“the former
Yugoslav Republic of Macedonia”.

220. The authorities have an obligation to suptljective informatiorin France Polandand
Switzerlandin particular.

221. As far asources of campaign materiate concerned, prohibitions on campaigning by the
authorities, which are in place Wrmenia, Portugaland Russia for instance, apply to all
referendums. InAustrig this also holds for the principle whereby thehadties, although
allowed to campaign, cannot disseminate non-obgcti disproportionate mass information; in
Hungary, the authorities can be involved in campaigning.

222. In view of the limited stakes, states impfeseer regulations in respect of theediafor
local and regional ballots than for national balldét France provision is made for campaigning



CDL-EL(2005)020prov1 - 36 -

on television channels or radio stations only ia ¢thase of institutional referendums, and then
only on local public channels and stations; in scabes, as at national level, supporters and
opponents of the draft proposal must be givendairerage. InPortugal free access to the
media is guaranteed, but this does not extenddio @ television. InSpain free access does
not exclude the broadcast media, but is confinethdee parties represented in the regional or
provincial Parliament. IMalta, a balance must be ensured between supporteppodents in
the public media; however, no local referendumlbiess held to date.

2. Funding

223. Relatively few states regulate the fundingederendum campaigns at local, or even
regional, level. Prohibitions on using public furfds campaign purposes are mentioned in the
replies fromArmenia, Portugal, RussiandSwitzerlandIn Austrig the moderate use of public
funds is accepted, as it is for national referergjuim Malta, public funds can be used for
information purposes, but not for campaigning;Spain campaign mailings are subject to
special, preferential postage rates. In many caslgjnistrative costs are borne not by the
central government, but by the local authority argag the vote, as is the caseGnoatia,
Polandand“the former Yugoslav Republic of Macedonia”.

224. Payment for the collection of signatuieshot prohibited in any of the states that repleed
the questionnaire. This consequently does not seeaise any problems, any more than it does
at national level.

3. Voting

Voting period

225. Voting oveone dayonly is the rule in local and regional referendueven more so than
in national referendums. ThHézech Republischedules two days if the vote coincides with
local, regional or national elections.

226. As in the case of national referendums, pesting may also be allowed, for instance
over a period of 30 days Bwederand three weeks iBwitzerlandThe early voting permitted
by Russianiaw (over a period of 15 days in less accessildations, on boats, at polar stations
and abroad) also applies to federate entities andampalities.

Compulsory voting

227. Compulsory voting is virtually unheard-of @onnection with local and regional
referendums. It exists in oiBvisscanton.

Quorum

228. Quorum requirements are uncommon in locaregidnal referendums.

229. Aquorum of participatiorof 50 % of voters is required Bulgaria, Croatia, the Czech
Republi¢ Malta andRussia(but not inltaly, unlike at national level). IRoland the quorum is

30 %, and iBelgiumjust 10 % of inhabitants at provincial level ar@td 20 % at municipal
level. InPortugal referendums are legally binding only if the turhis more than 50 %..
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230. Other states provide for a quorum of apprdwaHungary, a referendum is valid if the
same answer is given by 25 % of registered votersirmenig the approval of a text
necessitates a third of registered votersjréland and theNetherlands(according to the
temporary law applicable up to 2004), on the otteerd, the rejection of a text requires a third,
or 30 %, respectively, of registered voters. Lastlythe Czech Republjcthe separation or
merger of municipalities requires the approval @b of registered voters.

G — Effects of referendums

Decision-making (legally binding) and consultatireéerendums

231. Like national referendums, local and regiaeférendums are usually legally binding.
This is always the case &rmenia, Bulgaria, France, Hungary, Poland, Spaimd“the former
Yugoslav Republic of Macedonialn Portugal, referendums are legally binding only if the
turnout is more than 50 %.

232. Generally speaking, referendums are alsdlydgading in Austria and Switzerlang but
Lander or cantonal law, respectively, can provatecbnsultative referendums.

233. In other states, referendums are legally ibgadunless they relate to a question
necessitating the passing of a law at national.l&vélbania for instance, referendums relating
to geographical boundary changes, which necessitatgional law, are consultative; laly,

the establishment of new regions and the tran$fan @area from one region to another are the
subject of consultative referendums; in tBeech Republicmore generally, referendums are
consultative when they relate to a question thatesowithin the municipality’s consultative
remit. InMalta, a consultative referendum is conceivable.

234. A number of states have only consultativeregfdums at local level: this is the case in
Belgium, Denmark, Estonia, Finland, Ireland, Litimiea (where it is more a question of
surveys)]uxembourgtheNetherlandsandSweden

Suspensive and abrogative referendums

235. Most local or regional referendums suspensiverhis is the case iArmenia, Spainthe
Netherlands(temporary law, even though referendums were ctatad) and, in almost all
cases,Switzerland(nevertheless, cantonal law can provide for amgdiive referendum). In
Austriag, the effect of a referendum depends on Lander law.

236. Abrogativereferendums are less common at local and regieval. They are mentioned
explicitly only in the reply from Malta, and no $uceferendum has been held as yettdly,
Austria and Switzerland provision is made for them in the law of someefate or regional
entities.

Decisions to be taken after a referendum

237. National authorities usually have to decideatwaction to take on a legally binding

referendum relating to a question of principle geaerally worded proposal, as the reply from
Switzerlandexplains. InPortugal in the event that the outcome of a legally bigdieferendum

is positive, and that the answer to the questiguires the competent local body to take a
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decision, the latter must do so within 60 daysRussia if a follow-up decision is necessary, it
must be taken within three months.

238. In some states that have only consultatifereredums, provincial or municipal bodies
may nevertheless have to follow a specific procedidter the vote. IBelgium provincial or
municipal councils must give reasons for their sieass in relation to matters that have been the
subject of popular consultation; in tNetherlandsaccording to the temporary law, they had to
take a new decision if the outcome of the referandias negative, and decide on the entry into
force of the text if the outcome was positive.

H — Parallelism of procedures and rules governingaferendums

Parallelism of procedures

239. As in the case of national referendums, abeurof legislative systems provide that rules
adopted by referendum at a lower level can be edvanly by referendum, so as to ensure
respect for the popular will. However, such ruleslass common than for national ballots.

240. Firstly, the revision of texts submitted tarmdatory referendum may be submitted to the
same type of referendum, but this is less comman #t national lev&. In Switzerland any
rule submitted to referendum (mandatory or optijpre@n be revised only by the same
procedure. The same appliedtady and“the former Yugoslav Republic of Macedonjathich
has only optional referendums at local levelAhmenia,texts adopted by referendum can be
revised only by the same procedure.

241. TheCzech Republic, RusstsmdHungaryhave the most stringent legislation. In @eech
Republi¢ a decision adopted by referendum can be modfibgby another referendum, after a
period of 24 months. IRussiaa question submitted to referendum can be reopenigdafter
two or five years, depending on the circumstanaed, by referendum; the rule submitted to
referendum can, however, provide for a differeicpdure. IrHungary, if a quarter of voters
supported or opposed the proposal, the mattereaddressed only by a new referendum, after
a period of one year. [@roatia, on the other hand, the prohibition on reversindecision taken

by referendum without holding a fresh referendumpliap for just one year.

242. By contrast, in other states it is permissiblat least from the legal point of view — to
address issues that have been the subject of dapepte without holding a fresh referendum,
as is the case iBulgaria, France, Hungary, Polandnd Spain.It remains to be seen whether
this is politically feasible. That is also the caséortugal but only during a new term of the
local body concerned. The same principle appliesriew referendum on the same question (in
case the result of the first one was negativakertiains to be seen whether going against the
people’s vote is politically feasible.

243. As already stated in respect of nationalreefdums, the question of parallelism of
procedures does not normally arise in respect wéutative referendum®élgium, Denmark,
Estonia, Finland, Ireland, Luxembouemnd Swede)y even if, as indicated in the reply from the
Netherlandsa consultative referendum can be held on the saivject.

®For specific examples, see point I1.B above.
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Procedure for the revision of rules governing refetums

244. As stated aboVe where rules governing referendums are submittedferendum, this is
due to their nature (usually constitutional) ratllean their substance, except for certain
constitutional rules relating to referendums. Fewastitutions contain provisions relating to
local or regional referendums: it is consequendylyf unusual for them to be submitted to
referendum. IPArmenia,for instance, only the constitutional provisioroaling the institution

of the referendum can be amended solely by referandnd it does not explicitly mention local
referendums.

245. Switzerlandis an exception, since all federal and cantonakittoitional and legislative
texts are submitted to referendum.ltaly, referendums may also be held on a considerable
number of rules, at either state or regional lewatjuding — naturally — those relating to
referendums.

| — Specific rules on popular initiatives and ordirary optional referendums

246. Where provision is made for referendums tccdiked at the initiative of part of the
electorate (a popular initiative or an ordinaryiopal referendum), theme-limit for collecting
signaturesvaries, as is the case at national level: thiaysdnArmenia,one month irHungary,
forty-five days inRussia sixty days inPoland three months ittaly. In AustriaandSwitzerland
the time-limit depends on the federated entitiaw/. IIn theNetherlands the temporary law
established a time-limit of three weeks for théahmotion and six weeks for the final one, as at
national level.

247. Here too, some states apply no time-limicfmmsultative or abrogative referendums. This
applies toAlbania Belgium theCzech Republic, Estonia, Finland, LuxembaamgMalta.

248. InAlbania Malta, PolandandRussiait is the Central Election Commission whichecks
signatures

249. However, in some states checking of signatisreerformed at regional or local level. In
Hungaryit is the responsibility of the local or distrietection commission, depending on the
level at which the referendum is being held.lthdy the local judicial authorities or special
bodies of the regional councils have competenceefyional referendums, and special branches
of local authorities for local referendums. In tBeech Republisignatures are checked by the
municipal council. Lastly, inAustria and Switzerland the federated entities' legislation
determines the competent body.

250. InArmeniaand Switzerlandcorrection of flaws in the question's substancpassible
before signature collection begins.

J — Judicial review

251. According to the replies to the questionndine rules governing judicial review are
generally not as well-developed in the case oforagi or local referendums as they are for

YPoint I.H.
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national referendums. The lesser importance ofsthees at stake helps to limit the number of
proceedings.

252. One specific means of exercising oversiglganding use of local referendums is
designation of a supervisory authority, which exiglr instance irBelgium Automatic prior
review of the question put to the vote may alspdérormed by a judicial authority: italy the
special office of the Court of Cassation gives sleais concerning referendums on changes to
regional boundaries or the creation of new regiansPortugal the Constitutional Court
obligatorily rules on the constitutionality and fadmess of the question put to the vote in terms
of both form and substance.

253. Centralisation of judicial review is lessqguent than for national referendums. That is,
however, the case with the Constitutional CourMalta, which has few local authorities.
Otherwise, it may be a matter for the administeatdourts Belgium Finland, Poland and
France where jurisdiction in proceedings concerningiingsbnal referendums lies with the
Conseil d’Etat, the administrative court of lasstance) or the ordinary courté&rfnenia,
Bulgaria, the Czech Republic, Hungary the local or district court depending on whettiner
referendum is held at municipal or district levebnd Russia,where federal courts have
jurisdiction). In Croatia the competent bodies are the State Election Cosionisand the
Constitutional Court. In théormer Yugoslav Republic of Macedotine ordinary courts or the
election commissions are competent for infringes@ftvoting rights, and the Constitutional
Court for violations of the Constitution. Italy the question's substance and form are a matter
for the Constitutional Court, and the administraibourts deal with appeals concerning results.

254. Holding of referendums may be excluded fromdourts' jurisdiction, as iineland. The
Central Election Commission may also give lastansé decisions concerning results, as in
Finland.

255. Lastly, inAustria and Switzerlandit is respectively the Lander and the cantons whic
determine the bodies competent for deciding appestatkeir level. The Swiss Federal Court
rules at last instance on infringements of politights at cantonal level.

256. Judicial review of the constitutionality emifulness of the question put to the vote, once
approved, is also, more often than not, possiblappeal to the courts normally competent in
such matters, as for any rule-making instrument.

257. Only a few respondents provided informatisncavho may lodge appealds is the case
for national referendums, this right may be comfgron any member of the electoraBzéch
Republic, Hungary, Malta, Russia, Switzerlgnat it may be confined to bodies or groups of
voters entitled to propose the holding of a refduem Bulgaria). In Portugal the standing to
lodge appeals is recognised to every voter (forohiker polling station), but in particular to
parties or groups having participated in the cagmpai

K — Experience of referendums

258. As is the case with national referendumss iin Switzerlandthat regional or local
referendums are most frequent (at cantonal andaipahievel).

259. Recourse to referendums is fairly frequertdimgary, Italy, the Netherlandgsolely at
municipal level), Swedenand “the former Yugoslav Republic of Macedonial.ocal
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referendums are held from time to time in @wech Republic, DenmadndRussia(over 130
examples, but the number of local and regionalaiiibs must be borne in mindn Estonia
and Finland local referendums primarily concern mergers of wipalities. In France nine
institutional referendums have been held since 19%@uding five in 2003; consultative
referendums were held in a large number of murlitgs before the introduction of local
decision-making referendumBelgiumhas a few experiences of consultative referendaims
local, but not provincial, level. Only two localfeeendums have taken placeRortugal and
only one inMalta. In Poland local referendums have only been held concernisigiigsal of
directly elected authorities. Bpainonly five regional referendums have been heldedditing
to approval of statutes of autonomy.

260. Lastly, a number of states where regiondbcal referendums are permitted have no
practical experience of them to date. They inclalil@niaandArmenia
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[l — The future of referendums

261. The last questions concerned the future fefeledums, more precisely reforms being
undertaken in this field.

262. In theCzech Republi@a constitutional law must be passed to permithbleling of
constitutional referendums at national level, avigked for in the Constitution. A bill exists, but
has not yet been voted. Another bill should beebtoncerning the referendum on the
European Constitution.

263. Similarly, in theNetherlandsalthough the Constitution does not require theochiction

of referendums, following the expiry of the tempgriaw in this field on 1 January 2005 the
issue should be the subject of further debate.réfeeendum on the European Constitution was
held on the basis of au hoclaw.

264. Reforms are under way or at least being ssgmliin a number of other states. They may
be part of a complete revision of the Constitutias, is the case iustria where the
Convention working on the revision process is agrang the possibilities of extending public
voting rights at federal level. IBelgiuma revision of the Constitution to introduce regiona
referendums and give the regions competence fasethmatters is being envisaged. In
Luxembourg apart from thead hocreferendum on the European Constitution (helduiy J
2005), a bill on popular initiatives and legislativeferendums was tabled in 2003. Lastly, in
“the former Yugoslav Republic of Macedonittie principal aim is to bring all the relevant
provisions together in a single legal instrument.

265. InSwedenalthough no change in the law is being discusaqmblitical debate is taking
place regarding cases in which it would be appab@rio resort to a referendum, particularly
ratification of the European Constitution.

266. In addition, a number of replies stated tiew legislation had just been passed. This
applied toLithuania (2003) Poland (2004), and th&Czech Republi¢2004 - solely for local
referendums). InPortugal the Constitution was revised in 2005 in orderatow for a
referendum on the approval of a treaty aiming at ¢bnstruction or the deepening of the
European Union. IrPoland the quorum of 50% of turnout required for a refelten to be
decisive nonetheless remains a controversial matteRussiathe law of 28 June 2004
introduced the following changes, inter alia: esten of the right to initiate referendums, more
complex rules on popular initiatives, stricter ragion of campaigning. InSwitzerland
following the recent constitutional amendment idtroing general popular initiatives (adopted
in 2003 but not yet in force), a more global refasmstill being discussed, although it should not
be implemented in the near future.
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Conclusion

267. This study confirms what was suspected filoenautset: when it comes to referendums,
national laws and practices vary widely. Europe @i@siocracies which are almost entirely
representative, democracies which are semi-disgad, any number of intermediary forms.

Referendums are sometimes seen as a tool usedebgx#ctutive branch of government,

sometimes as an instrument used by groups of mtie further their views outside traditional

political party structures.

268. However, a number of general trends giveonsesidea of the form which a European
constitutional law on referendums might take. Feanaple, it is customary to provide for
referendums (at least at national level) in naticoastitutions, to prohibit compulsory voting,
or, more specifically, to allow private funding die collection of signatures for popular
initiatives— when this system exists.

269. The rules which states share are usuallynmimi rules guaranteeing the democratic nature
of the vote. To be truly democratic, referendum$ike elections - must satisfy certain
requirements. One, which recurs throughout thisntes respect for procedures provided for in
law. Others are common to both elections and nefleres, and cover respect for the principles
inherent in Europe’s electoral heritage, which gppltatis mutandiso referendunts. Those
which are obvious are not detailed here, but thebeEeh may apply in a special way to
referendums, such as the rules on election camgpaigjudicial review, are examined in more
depth.

270. Finally, other common democratic requiremeangsspecific to referendums. This applies,
for example, to certain aspects of voter freedamhsas respect for the principle of unity of
content, and the rule that questions put to thdigpoust be clearly phrased.

271. Thus, like the rest of constitutional lawferendums combine diversity with the need to
respect the principles of Europe’s constitutioraithge.

®see the Code of Good Practice in Electoral Matispted by the Venice Commission at it& $&nary
session, CDL-AD(2002)023rev.



