@ N

{-‘00 QQ gaﬂ;oo i * %

§gs¥et : .

: SRS

g §

° COUNCIL  CONSEIL
‘/L ODIHR OF EUROPE DE L'EUROPE
Strasbourg, 3 March 2006 Restricted
CDL-EL(2006)008

Opinion no. 360 / 2006 Or. Engl.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

DRAFT JOINT OPINION ON
THE DRAFT LAW ON THE STATE ELECTION COMMISSION
OF THE REPUBLIC OF CROATIA

by
the Venice Commission
and
OSCE/ODIHR

on the basis of comments by

Mr Daniel FINN (Expert, OSCE/ODIHR)
Mr Hjortur TORFASON (Member, Iceland)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priére de vous munir de cet exemplaire.




CDL-EL(2006)008 2-

TABLE OF CONTENTS

l. INTRODUGCTION ...ttt e ettt e e e e e e e e e eaeeeaenaenns 3
[I.  EXECUTIVE SUMM A RY ettt ettt eaa et a s s ens e ens e eneens 4
[, BACKGROUND ... e et ettt ettt e et e et e e e e et e e eeaeeanenns 5
A. STRUCTURE AND APPOINTMENT OF THE ELECTION BODIES....ccvvvvviiiviininnenns 5
B. O THER | SSUES. . a ettt ittt ettt ettt e et et e ee e e e et e e e e e e et e e e re e ena e anrenens 7
[V. STATE ELECTION COMMISSION ...ttt ettt eee e e 7
A. METHOD AND TERM OF STATE ELECTION COMMISSION APPOINTMENT ....... 7
1. Method of APPOINIMENT........ccoiiiiiieiiie e 9.
2. Term of APPOINTMENT......cccoiiiiiiiiieiiet e 10
3. Tenure and Removal from OffiCe......oveieeeeee e, 10
B. REGULATORY AUTHORITY titttuiuiutuentnisteteetesnentststeresessassasensnsnssrerereaenenen 12
C. RESPONSIBILITY FOR THE VOTER LIST tuitiiitiiiiiiiiieniieene et ieneneenenssnsnnens 13
V. ADDITIONAL COMMENT S e aneas 14
A. OTHER STATE ELECTION COMMISSION RESPONSIBILITIES ..vuvvrerienineneneenens 14
B. STATE ELECTION COMMISSION OPERATIONS, BUDGET AND STAFF............. 15

VI. CONCLUSION AND RECOMMENDATIONS..........cooviiiiiiiiiiiiiiiiiiiiees 15



-3- CDL-EL(2006)008

INTRODUCTION
a. Background.

1. The Croatian Parliament (Sabor) is consideringstate Election Commission Bill
(“Draft Law”). The Draft Law would provide for theestablishment and operation of a
permanent State Election Commission (SEC), andtedssfer to it certain functions related
to the Voter List.

2. International as well as national observers gb&ian elections have recommended
the formation of a permanent electoral adminiswati The OSCE/ODIHR Election
Observation Mission Report for the 2003 Parliamepntaelections made a similar
recommendation, by stating “...permanent election iathtnation functions should be
established.”

3.  The Draft Law is here reviewed under benefitrfrdiscussion thereof at a Roundtable
held at the Parliament Building in Zagreb on 13 Bexer 2005, co-organised by the
Central State Administration Office (CSAO) and t®&CE Mission to Croatia, with
participation of the OSCE/ODHIR and the Venice Cassian. The Roundtable was attended
by representatives of the Croatian Government, iRanént, Constitutional Court and
Supreme Court as well as academicians and non-govental organisations. The Prime
Minister Dr. Ivo Sanader and the Speaker of theliBarent, Mr Vladimir Seks, attended the
opening session, and the governmental represeatatimcluded Mr Branko Hrvatin,
President of the Supreme Court and of the exis8&gC, and Mr Antun Palaric, State
Secretary of the CSAO, which has been instrumemtdie drafting of the Law Bill. - The
discussion referred inter alia to an earlier Roualole organised by the OSCE Mission in
November 2004, which also was attended by the G3OHIR and the Venice Commission.
It was there concluded that the adoption of a lawtlee SEC should be among the priorities
in electoral reform.

4.  The Draft Law and the results of the 13 Decenfb@undtable were also discussed in
the meeting of the Council for Democratic Electiamsl the plenary meeting of the Venice
Commission on 15 and 17 December 2005 respectively.

5. This joint OSCE/ODIHR and Venice Commission opim@s adopted by the Venice
Commission at its ... Plenary Session (Venice, ...006)2

b. Reference documents.
6. This report is based on:

- The draft law on the State Electoral Commissiontted Republic of Croatia
document (CDL-EL(2005)053);

- Draft law on the Croatian State Electoral Comnuossi— OSCE/ODHIR
Commentaries;

- Comments on the draft law on the State Electo@h@ission of the Republic of
Croatia by Mr Hjortur Torfason (CDLEL(2006)006);

! OSCE/ODIHR Election Observation Mission Reporttfte 2003 Parliamentary elections.
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- The OSCE/ODIHR Election Observation Mission Repdor the 2003
Parliamentary elections;

- Constitution of the Republic of Croatia, consot&th text, 2002, reprinted in
Committee on Constitution, Standing Rules and iealit System, Croatian
Parliament, A Collection of Legislation of the Rbjpti of Croatia (M. Arlovic, ed.;
Zagreb, May 2003);

- Republic of Croatia, Act on Election of Represemés to the Croatian Parliament,
consolidated text, 2003, reprinted in Ibid.

- Republic of Croatia, Constitutional Act on the Goiutional Court of the Republic
of Croatia, consolidated text, 2002, reprinted

- Republic of Croatia, Law on Lists of Voters, NaibGazette Nos. 19/92 & 75/93
(10 April 1992), unofficial translation;

- Croatian Parliament, Extract from the Standing &ubf the Croatian Parliament
(provisions related to the work of working bodiesdascope of work of the
Committee on Constitution, Standing Rules and ialitSystem and another
committee), reprinted in Ibid;

- OSCE/ODIHR Election Observation Mission, RepublicCroatia Parliamentary
Elections — 23 November 2003, Final Report (WarsgJjanuary 2004);

- OSCE/ODIHR Election Observation Mission, RepublicCroatia Parliamentary
Elections — 23 November 2003, Statement of Predingirindings and Conclusions
(Zagreb, 24 November 2003);

- OSCE/ODIHR, Existing Commitments for Democraticeckibns in OSCE
Participating States (Warsaw; October 2003);

- European Commission for Democracy Through Law (iide Commission”),
Council of Europe, Code of Good Practice in Eleatovatters, Guidelines and
Explanatory Report, adopted 18-19 October 2002.

Il. EXECUTIVE SUMMARY

7. The Draft Law would establish the State ElectBmmmission (SEC) on a permanent
basis, and enable the continuous and autonomoustimpe of various electoral programs.
This is a positive development, and in accordandéh vinternational and national

recommendations on electoral administration in Gaggarticularly in view of the short

electoral period provided for under Croatian lawjich poses challenges for all election
participants (administrators, candidates and palifparties, polling officials, and voters).

8. The SEC to be established through the Draft bawld consist of five members
selected by Parliament. The members are to be quelified and not members of any
political party. They would serve 8-year terms,a@able once.

9. SEC members would be selected directly by Ruadi, without any formal
coordination with other branches of the State. Broansultations on this selection could
considered to be a legal requirement. SEC membmikl de removed by parliamentary
decision, but the specific grounds for removal #reldetailed procedure for doing so are not
described in the Draft Law. There is a need forettgping a list of conditions that may lead
to removal procedures
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10.  To the authority provided by existing electitaws, the Draft Law would add a
number of additional responsibilities related tanpgnent electoral administration. With
respect to specific elections, however, the authaf the SEC would continue to derive
mainly from the laws related to the different kiraflections, particularly the Parliamentary
Election Law.

11. The SEC would not receive additional regulatuthority, in the broad sense, under
the Draft Law. Thus regulation of various aspedtthe overall electoral process — including
campaign issues, political financing and the rofetlee media — would remain with
Parliament, including the relevant committees (‘kwog bodies”); or other State agencies.

12. One major new responsibility of the SEC untierDraft Law would be for activities
related to the Voter List. This transfer of authpmrould facilitate the movement, already
observed, toward a more user-friendly approach bieNList administrators. It could also
enable the SEC to address the issue whether vodériicates are required for voters, such
as refugees, who have been living abroad for aenebetd period.

13. However, other than focusing on individual céams on Voter List during the
election period and deciding on the format of theev List, it might be more appropriate if
responsibilities on current compilation of the \fotest remain with those bodies that are
responsible for such activities.

14. In view of its new duties related to the Voterst and other continuing
responsibilities, the Draft Law would provide th€eG with an “expert service”, or
secretariat, in the capital and also for counties the City of Zagreb. The new SEC would
act at sessions (meetings), which would be pubhe SEC would receive a regular financial
allocation through the State Budget.

15. The Draft Law is generally clearly worded aedsonably comprehensive within its
intended scope. A few of its specific provisionpegr to be somewhat tentative at this stage,
however, such as those concerning the conditiongpdssible removal from office of the
SEC members. At the December 2005 Roundtable, st im@dicated that the Draft Law is
expected to undergo an in-depth examination antuglsson in advance and in the course of
its second reading.

.  BACKGROUND
A. STRUCTURE AND APPOINTMENT OF THE ELECTION BODIES

16. Elections in Croatia are administered by a-tearr structure of independent bodies,
including: the State Election Commission (SEC), €ibnency Election Commissions
(CECs), Municipal and City Election Commissions (@& and CIiECs), and Election
Committees (VCs).

17. The composition of the SEC under existing lawlescribed in the Act on Election of
Representatives to the Croatian Parliament (hdtemé&Parliamentary Election Law”, or
“Election Law”). The main features of the curretrusture, and some of the issues related to
it, were described in the following terms in theD300SCE/ODIHR Election Observation
Mission Report:
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18. The current SEC is described in the Election Las having a “standing”, or
“permanent”, membership consists of a presidentfandother membersin fact, however,
the SEC does not function officially outside eleatoperiods. During elections, the
composition of the SEC is expanded to include abmmof additional members nominated
by the ruling and opposition groups in Parliament.

19. The President of the Supreme Court seexesfficioas President of the SEC. The
other core members and the deputies are appoigtéiaebConstitutional Court from among
the membership of the Supreme Court and otherifidigished lawyers who must not be
members of political parties”This clearly will contribute to an independencetiné SEC
according to past experience, but the solutionpgoating sitting judges has disadvantages
under a long-term view and also tends to distusb régular work of the judges around
election time. However, the resulting independeand professionalism expected of the
permanent members clearly has influenced the chadistructure for a new SEC according
to the Draft Law.

20. There is no provision in the Election Law canagg the timing of the appointment of
the standing membership of the SEC, the termsohé&mbers or their rotation, or the tenure
of the members. This means that the membershig ¢auh over shortly before an election.
It also could permit members (except for the Pesijdto be removed without cause.

21. The SEC has legal authority to “take care o€ tlegal preparation and
implementation” of parliamentary elections, inchglithrough issuing rules (“obligatory
instructions”) for election official§.For each election, the SEC regularly promulgatesrizs
of binding instructions to cover different aspeuaftshe electoral process.

22. During an electoral period, after the publicatiof the candidates’ lists, the
membership of the SEC is “augmented” through design of three representatives apiece
of the majority (ruling) and opposition groups irarFPament. The pattern of core and
expanded membership, including nomination of pmditparty representatives (or, in the case
of electoral committees, polling officials) by tiparliamentary majority and opposition, is
repeated at each of the lower levels of electioniastration.

23. Once they commence their service with the SBE party representatives have the
same rights and duties as the standing menitiéosvever, the fact that they are only able to
join the SEC after constituencies have been deteuinreduces their effectiveness. This is
especially the case in view of the potentially shelectoral period provided for under
Croatian law, between 30 and 60 days.

24.  This method of appointment retains a certamigza element by having candidates
(other than for President) being proposed by thdigoaentary majority and opposition

respectively. This is positive in the general sesisee election commissions need to enjoy
the trust of actors in the political arena, and @rag of promoting such trust is to let the
actors have a say in their appointment. Howeveg, rttethod as stated, may involve a

Parliamentary Election Law, Art. 45.
3 Id.

N Id., Art. 48.2-3.

° Id., Art. 46.2.
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restrictive effect in that it appears to presuppibse the members will all need to be elected
at the same time (presumably the President fogvWed by the Vice-Presidents and then the
members or the latter two in unison).

B. OTHER | SSUES

25. For the 2003 elections, as in previous natiaglactions, the SEC issued both
mandatory instructions and a “Reminder” for elettiofficials. The legal status of the
“Reminder” is unclear, so that the SEC’s actionthia form remain subject to interpretation.

26. In particular, the legal basis of the procedwrsed for out-of-country voting (OCV)
has remained complex, and the requirements wersvalbtunderstood by voters and were
potentially subject to non-uniform application. Tinin issue in this regard concerned which
voters could cast their ballots at OCV sites withbaving to present a special certificate,
which must be obtained from the relevant localofs.

(Under the Parliamentary Election Law, Croatian zégns who are permanent residents
abroad vote in a special constituency, number lthe@, who are temporarily abroad, may
cast their ballots in one of the ten regular geqgrecal constituencies inside Croatia, or — if
they are members of recognized national minoritgugs — in the special constituency for
minorities, number 12. Voters temporarily locatdar@ad are required to obtain a voting

certificate.)

27. Following a Supreme Court decision in 1999ew gategory of “habitual” residence
abroad was recognized. Under this decision, refudemsn Croatia were permitted to vote
without presenting a certificate, provided they pagof of citizenship, identity and residence
abroad. While the problem of refugee voting wasrestted by combining a SEC Instruction,
the “Reminder”, and the Court decision, the comipyerf this situation created issues of
transparency as well as more practical concerns.

28.  The voting rights of refugees from Croatia,hbit themselves and in comparison to
the voting rights of other Croatian citizens abrg@adluding in neighbouring countries) has
been of special interest to the International Comitgu For more information on this

complex subject, kindly refer to the discussiontaored in the 2003 OSCE/ODIHR EOM

report.

IV.  STATE ELECTION COMMISSION
A. METHOD AND TERM OF STATE ELECTION COMMISSION APPOINTMENT

29. Under the Draft Law, the SEC would be compasiefive members — the President,
two Vice Presidents, and two additional Members. Aembers of the SEC would be
selected by Parliament based on an absolute mayarié. Members would receive an 8-year
term, renewable once.

30. The proposed appointment term of 8 yearsi®ISEC members is unusually long for
election commissions, and may e.g. be compared thightenure frequently assigned to
members of constitutional courts or courts of lavcountries where these are appointed for a
definite term. However, it is to be recalled tHa¢ guestion of term here relates solely to the
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supreme body in the electoral administration systa@mal it would seem plausible to expect
that the length of term should tend to increasgetseral independence.

31.  All members of the SEC are supposed to haviegsimnal qualifications, familiarity
with the political and electoral system, and piatknowledge of elections. They could not
be a candidate in an election, or a member of gigalparty. The President would also be
required to have professional qualifications in.law

32. It can be said that the model of electoral abtriation at the SEC level in Croatia
would shift from a “balanced, multi-partisan” appoh to a “neutral, professional” basis
under the Draft Law. The SEC as constituted undeeat law has a standing composition of
judges and lawyers — the Presidency being filgdfficioby the President of the Supreme
Court, and other members chosen by the Consti@itiGourt from Supreme Court judges
and other distinguished legal practition®r8ut, during elections, the current SEC is
expanded to include a larger number (6) of nomiédése governing and opposition groups
in Parliament.

33. Other electoral commissions — including the $Titency Election Commissions
(CEC) and Municipal (MEC) and City (CIEC) Commissso— would continue to be
constituted under other law, particularly the Remiéntary Election LaW. CECs for
parliamentary elections are composed of three gidgel/or lawyers, to which is added an
expanded membership of four nominees of the gomgrrand opposition groups in
Parliamenf. (The expanded membership of the SEC is appoinpeh dormation of the
constituencie$? and that of the CECs upon the determination oflickate lists )

34. The structure of electoral administration psgabthrough the Draft Law would thus
establish a nominally independent, neutral andgssibnal SEC. Below that, the CECs and
MEC/CIECs would continue to operate only duringcedeal periods, and to have a balanced,
multi-partisan character. Election Committees (BE@hjch carry out operations at polling
stations, would be mainly composed of politicaltpaepresentatives.

35. In principle, the structure described above aameve the goal of independent and
objective electoral administratidf.In addition, it follows the recommendations of exp
bodies favouring the formation of independent, irtiphelectoral commissions in newly
established democracies in Central and Eastern peurand the Commonwealth of
Independent Statés.

6 Parliamentary Election Law, Art. 45.

! Id., Art. 47.

8 Seeld., Arts. 50-57.
o Id., Arts. 50, 52.

10 Id., Art. 45,

1 Id., Art. 51.

12 See OSCE/ODIHREXisting Commitments for Democratic Elections ia @SCE Participating States,

Part One, Par. 4.2, first sentence: “The impatyiaf the election administration can be achievedugh either
a mainly professional or politically balanced comition.” N.B. — Please see the references at the end for
complete titles and particulars of cited materials.

13 See Venice Commissio@ode of Good Practice ..., Guidelines on Electidtss, 3.31.
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36.  The following issues, however, should be car&d in connection with the precise
provisions contained in the Draft Law concerning thethod and term of appointments to the
proposed permanent SEC:

1. Method of Appointment

37. Under the Draft Law, the President and othembers of the SEC would be selected
by Parliament? Under the Constitution, the Croatian Parliamerg hery broad powers.
Among these is the power to “carry out electiongpaintments and relief of office, in
conformity with the Constitution and law®. No other branch of the State, including the
President or the Government, has explicit authdotyappoint officials; except that these
other branches can engage in activities which arexplicitly authorized by the Constitution
if they are otherwise specified by &.¢.,with respect to the powers of the Presidetcyy
determined by it or through lave.g.,the Government)®

38. It should be assumed that the governing grauparliament would engage in broad
consultations with political parties and othersgluding civil society, with respect to
appointments to the new SEC. The Draft Law doeserpticitly require such consultations,
however — either because that could be viewed asuraonstitutional limitation on
parliamentary authority, or since such consultaiwould be carried out informally or as part
of the work of the Parliamentary Committee on tlem§itution, Standing Rules and Political
System.

39. Nonetheless, in the final analysis, selectibrthe members of the SEC under the
Draft Law would be controlled by the majority inrRament. While the Parliament would be
ill-advised to choose poorly-qualified or partisappointees, nevertheless the method of
appointment could tend to diminish the perceivegtimacy of the new SEC.

40. Many countries have attempted to balance appeims to high-level electoral
commissions by involving more than a single braaotkhe State. Despite the clear primary
of the Croatian Parliament under the Constituttbe, current review suggests that means be
found to permit other branches to participate i $kelection of SEC appointees. If it were
decided to involve another State branch in appa@ntsito the SEC, then that branch could
provide a roster of the names of qualified indiatl) or play another indirect role in the
appointments. Or Parliament could create the roatet leave the selection to the other body.
Or again, Parliament could share its power overstections, so that different branches of
the State would designate different types of memb@ncluding the President, Vice
Presidents and other Members), and Parliament apgddint them.

41. Another suitable body for participation in @ggpointment of SEC members might be
the Constitutional Court, which under the Consitituithas the responsibility to “supervise the

14 Draft Law, Arts. 4 & 7.

15 Constitution, Part IV, Chap. 1.
16 Id., Art. 80.

1 Id., Art. 97.

18 Id., Art. 112.
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constitutionality and legality of elections .*The Constitutional Act on the Constitutional
Court further implements this Constitutional réleé\either the Constitutional provision, nor
the statutory chapter, specifically authorizes enstitutional Court to play a role in

appointments. But this could nevertheless be viemgedonsistent with its Constitutional and
statutory role in the electoral process.

2. Term of Appointment

42. The provision for an eight-year term for appeas to the SEC seems extraordinary.
Perhaps the Proponent of the Draft Law recogniZed, tsince the explanatory notes
accompanying the Draft Law reflect this concern dngiue that such a long term could make
the proposed SEC “more permanent and more indepeffiden the political situation and
relations of political parties in Parliament.”

43. But the extreme length proposed for the ternsBC members could in fact make
Parliament, and the parties represented in it, emene desirous of achieving long-term
advantage through the appointment of sympathetionugsioners. In addition, if all the
members of the SEC were appointed at the samedftee adoption of the Draft Law, it
would normally be eight years before the memberslapld rotate — during which time the
composition of Parliament itself might change.

44.  Another issue should be pointed out with respedhe length of service of NEC
appointees under the Draft Law. The Draft statesranslation, that: “The same person may
be elected President, vice president and membéreoCommission twice in a row at the
most.” As formulated, it seems unclear whethertth@term limit applies only to successive
appointments to the same post on the SE2 ;President, Vice President or Member — or to
any repeat appointment regardless of title.

3. Tenure and Removal from Office

45. The Draft Law provides (in Article 12) that tB&C members will have the status of
state officials, with a right to salary and otheibstantive rights. The Law also contains
provisions restraining the members from performangther professional duty or a duty the
performance of which could raise doubt as to timepartiality, integrity or public reputation,
while permitting their engagement with scientifiedaprofessional work and research and
humanitarian and cultural activities (Articles Iglal4).

46. One key safeguard of the independence of eddctadministration is that
administrators should not be removed from officepto the end of their term except for
caus€’* On the other hand, there should be provisiondoraval for good reasons; otherwise
electoral administration could be discredited bg fitresence of officials who are under
suspicion.

19 Id., Art. 128.

20 Constitutional Act on the Constitutional CourgrPIX. Seege.g.,Art. 87 thereof: “The Constitutional

Court ... controls the constitutionalignd legality of elections ...".

A See OSCE/ODIHREXisting Commitments for Democratic Elections inGBSParticipating Statefart
1, Par.4.2, first sentence: "Appointmemtselection administration positions at all level®uld be made in a
transparent manner, and appointees should notrbevesl from their positions prior to the expiratiohtheir
term, except for legal cause.”
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47. It is not clear from the Draft Law how the mardbof the SEC would be protected
from arbitrary removal. Specific grounds for accaled expiration of term are contained in
the relevant article, but it cannot be assumed ttiege are the only causes for removal. In
addition, if these grounds were the only ones, they would not be sufficient to enable the
termination of certain individuals whose terms dtidae ended.

48.  Article 15 of the Draft Law provides for eadypiration of term for SEC members in
several cases. Most of these pertain to changestatus, such as with respect to civil
capacity, permanent residence, citizenship, orhrdéatmember can also request relief from
duty or submit a resignation. With respect to cabsaever, the cases provided for reduce to
two:

* The coming into force of a court verdict imposingan-suspended prison sentence of
over six months; and

* Loss of eligibility, as confirmed by a (Parliamemyjaresolution concerning relief
from duty.

49. It would appear that imprisonment for overmianths is too specific to encompass all
the grounds to remove a commissioner for causelddstof eligibility would be too general,
since eligibility is normally viewed in terms ofdlstatutory requirements applicable to the
President and other members of the SEC, in this nasgler the relevant provisions of the
Draft Law (Arts. 5 & 8). These eligibility requireants, which were described previously,
pertain to professional qualifications and expereeand other factors which do not usually
change.

50. Furthermore, under the Constitution, Parlianiest the power to “carry out ... relief
of office, in conformity with the Constitution arldw”.?* Thus it must be assumed that the
loss of eligibility for office of a SEC appointeeudd in fact refer to a broader determination
of unsuitability by Parliament.

51. It is submitted that the substantive basisrénoval from office in the case of a
member of the highest independent electoral adtraisn body should be laid out in more
detail in the Draft Law. Further, consistent wilietremarks above, consideration should be
given to the involvement of other branches of thaté&sin the removal process; so that
removal would not be viewed as a political stepetaky Parliament. Finally, a procedure for
adjudicating the claims made against a SEC mentimedd also be included in the Draft.

52. Finally, it should be noted that another primvisof the Draft Law (Art. 16.3)
describes action to remove a SEC member througdtiaidn by the “competent body”. That
decision is also described as containing a furtlemision on the election of a replacement
within 60 days. This provision could envision a idem taken by the Parliamentary
Committee on Constitution, Standing Rules and fealiSystem, especially during periods in
which the Parliament is not in regular sesstowhile the Committee might normally have a
role in such matters, it would appear more destrédlrequire a referral to the Committee by
the Parliament in such a sensitive matter.

2 Constitution, Art. 79.
= SeeStanding Rules of the Croatian Parliamehits. 46, 57.
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B. REGULATORY AUTHORITY

53. Under the Draft Law (Art. 11), the new SEC wbbk given several additional legal
responsibilities consistent with its permanentustaPerhaps the most substantial of these is
additional responsibilities related to the Voterst(see next section).

54.  With minor exceptions, however, the SEC woudtl lme given major new regulatory
authority over the electoral process itself. THus issue of the scope of regulatory authority
of the SEC, raised in connection with the ambigaitg complexity of the legal determinants
in previous elections (including mandatory instioies, “Reminders”, and court decisions) is
not directly addressed.

55.  The additional SEC responsibilities over thectlral process would include such
matters as: Stipulating forms for electoral adigf and determining the mode of archiving
and publishing electoral materials. (It should lmted that, perhaps due to short electoral
timeframes, the SEC has regularly reused formsldpgd during previous elections.)

56. The mandatory instructions that the SEC is aizbd to promulgate under current
law apply only to election commissions and comreifé As noted previously, a series of
such instructions has been issued during recertti@hs; and in addition an overall
“Reminder” on electoral operations has been citedl@ach time.

57.  The review notes that the new SEC should betegagreater regulatory authority.
Specifically, the SEC should have the power to &depgulations on the election-related
activities of participants in the electoral procé®syond those which are under the direct
supervision of the SEC. This could include the igbtlo regulate aspects of the electoral
process including the campaigning, political finrarend press coverage. Based on these
regulations, the SEC could also undertake admatigé enforcement activities. Although
these new possibility could be worthy of considerain the context of the Draft Law, there
is reason to express a degree of reservation aungethe question of having the SEC deal
with such matters as political financing and presgerage. This might tend to involve the
Commission too heavily in issues of high politisahsitivity and in risks to the neutrality of
its overall position.

58. In addition, the OSCE/ODIHR and the Venice Cassion believe that, once the
SEC is established on a permanent basis, it shmulauthorized to develop and promulgate
decisions continuously. By so doing, the SEC caulake improvements in the electoral
process between elections, and also have a boddgofations and other materials (including
instructions and operating manuals) already ingoi&ben an election is called, even on short
notice.

59. It is true that the Croatian Parliament hasrimgry constitutional role to play in
elections. The Parliament might, acting through @emmittee on Constitution, Standing
Rules and Political System, develop more speciict®n regulations through legislation.
But a parliamentary body is not ideally suited éwelop and implement regulations, even if —
as in this case — its composition includes outsidperts as well as parliamentarians.

2 Parliamentary Election Law, Art. 48.3.

5 Standing Rules of the Croatian Parliameit. 58.
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Instead, it might be more consistent with the dnes of Separation of Powétsand
Delegation of Parliamentary Authority to devolveeeutive authority over the electoral
process to the new SEC as an independent exeagerey.

C. RESPONSIBILITY FOR THE VOTER LIST

60. The Draft Law would assign general legal respmlity over the Voter List to the
new SEC?’ Final provisions in the Draft also would transferthe SEC the responsibilities
for the Voter List currently exercised by the CahtState Administration Office and
municipal authoritie$® Finally, the same provisions would result in tmansfer of civil
servants exercising these functions into the expertice of the SEE But the general
responsibilities the SEC would obtain through thrafDLaw would continue to derive from
the basic authority created under other legislatibe Law on Lists of Voters (“Voter List
Law”).

Perhaps due to the often short electoral periaVitter List is supposed to be maintained on
a current basis by municipal authorities. Withineth days after an election is called, those
authorities must inform citizens that they can adphe Voter List and request corrections.
Thereafter, Voter List commissions are formed ie tharious municipalities to consider
requests for correction of the Voter List and alsassue voting certificates for voters who
are temporarily residing away from horife.

It is unclear to what extent the SEC would gaircpeal control of preparation of the List, or
participate in or supervise technical operatiotatee to compilation of data pertinent to the
List. The raw data derives primarily from civil isgy information collected by other
agencies. Under the Voter List Law, the competeulids (currently the municipalities) have
discretion in what form to maintain the Voter L{stg.,in electronic form or on card files);
and even if they opt to maintain it electronicalheir systems may be incompatible with
those of the agencies which supply the information.

Preparation of the Voters List, based mainly onl cecords, has been subject to the general
responsibility of the Central State AdministratiOffice. While in the past, a certain volume
of defects was noted in Voter Lists, by the timetlod last parliamentary elections their
quality had been improved. In addition, the Mirysof Justice, Administration and Local
Self-Government (the former custodian of the Ladtgr consultation with civil society made
it much easier for voters to check their registratdy telephone or faXt.

% Constitution, Art. 107; (Croatian Government Xekeise executive powers.)

2 Draft Law, Art. 11 states in pertinent part: “fE] Commission shall also ... look after the legadityl

regularity of keeping and updating of the voteist,las well as timely conclusion and confirmatiofnthe
voters’ list, the preparation and compilation oteppts from the voters’ list, in compliance witke tlaw which
regulates the keeping of the voters’ list.”

3 Draft Law, Art. 28.1 would transfer to the SE@ ttompetences attributed to municipal authorities b

Art. 11 of the Voter List Law, and to the Ministaynder Art. 34 of that law.

2 Draft Law, Art. 28.2-3 calls for incorporation ttie civil servants into the SEC expert serviceraft

adoption of the SEC staff Rule Book; and Art. 2&duld also require the transfer of equipment arfteiot
materials.

% See generally Voter List Law.

3 See OSCE/ODIHR EOM Report, 2003.



CDL-EL(2006)008 - 14 -

While the accuracy of information concerning indival voters may have improved, new
concerns about the overall quality of the Votertlhgive arisen in connection with the
municipal elections earlier this year. The caldolatof the number of minority voters in
order to determine their special representatiolectfd a disparity with current demographic
information. (Some of the disparity is explained thg absence of a systematic means to
obtain information about voters who are residingoal.) Ultimately, the Government was
forced to issue a special ordinance to addresdetled of minority representation for the
elections.

There does not appear to be a particular intemnaltistandard on the assignment of various
Voter Lists -related functions within governmenth# is important is the accuracy and
integrity of the Voter List, and the ability of vt and others with legitimate interests to
inspect it and, if necessary, request correctibmerder to preserve the autonomy of electoral
administration, it is often required that the ebeat body must make the final decision on
individual corrections and especially on final atiop of the Voter List.

There has apparently been a trend toward assighimge Voter List functions involving
contact with political parties, and especially vetdo electoral authorities. This development
seems to be based on the belief that the lattdrodties would evince a more open and
helpful attitude toward election participants.

Finally, the transfer of legal and administrativelerity over Voter List activities could help
address a couple issues raised previously — thagvoertificates issued to refugees and
others for voting outside their areas of registeresidence, and the complex structure of
directives (mandatory instruction, “Reminder” amdligial decision) which has been relied
upon to permit voters with longer-term residenceoadl to vote without certificates. If the
SEC were to take over direct responsibility for ¥ater Lists commissions formed at the
municipal level, then the SEC might be able to adslithis problem through the sole device
of a mandatory instruction to its employees.

V. ADDITIONAL COMMENTS

A. OTHER STATE ELECTION COMMISSION RESPONSIBILITIES

The Draft Law would also assign other additionapansibilities to the new SEC. These
would include various tasks related to improvemehtthe electoral process, including:
Recommendations on legislative amendments; trainafig election commission and
committee members; informing voters on their eledtaights; publishing professional
works; reporting to competent bodies on electioasgd cooperating with national and
international organizations. These kinds of prograwould certainly be of benefit in
continuing to improve the electoral situation ie ttountry.

In addition, the Draft Law would empower the newCSE appoint members of county
election commissions and the Election Commissiorthef City of Zagreb. (The existing
provisions on this subject are outside the scophisfreview.)
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B. STATE ELECTION COMMISSION OPERATIONS, BUDGET AND STAFF

Under the Draft Law (Art. 17), the SEC would makecidions in session (meetings).
Sessions would, “[a]s a rule,” be public. The casewhich the public could be excluded
from sessions would be stipulated in Standing Grder be promulgated by the SEC as part
of its Standing Orders (Art. 21).

Funding of the new SEC would be through the Statelg8t, and the funds would be
managed by the SEC President (Art. 26). Regulate Standing would be consistent with
international best practices in this aféa.

Staff support to the SEC would be provided throtigl formation of an Expert Service.

Members of the service would be civil servants d dnerefore presumably subject to
uniform civil service regulations — but the servigeuld be organized under a special Rule
Book to be adopted by the SEC. In implementingdh@svisions, attention should be paid to
maintaining the autonomy of the servifeso that the staff is not subject to career intsres
that could diverge from those of their professiomatk.

A Secretary would be appointed to head the Expemti& (Art. 24), with rank equivalent to
the head of similar services in other bodies ofdtade administration. The Secretary would
be chosen by majority vote of the SEC after a puteihder, in compliance with civil service
admission standards.

VI.  CONCLUSION AND RECOMMENDATIONS

The administration of democratic election requitkat election commissions/bodies are
independent and impartial. This is a critical assathe election administration makes and
implements important decisions that can influein@edutcome of the elections.

The administrative structure established by thallé@mework should include a central or
state election commission with authority and resgality over subordinate election
commission. It is critical to define clearly thelatonship between the central election
commission and lower election commissions, and rélationship between all election
commissions and executive government authorities.

The state or central election commission shoulé bedy that functions on an active basis
and not for a limited time period before electioitiat means that the central election
commission should continually work to improve thaer register and take other actions that
improve the election process. However, it is acapt for lower election commissions,
especially polling station committees, to be temappbodies established before an election.

In general, election administration of RepublicGrbatia should be credited for overseeing
the election in a professional manner. However, dbecerns have been raised about the

3 See OSCE/ODIHREXisting Commitments for Democratic Elections ie t8SCE Participating
States...,Part One, Par. 4.4, sentence one (relevant pdirt)s desirable for the election administration,
especially the central election authority, to beif. possible, provided with a regular budgetary edition, so
that essential election-related functions and @ognes can be carried out on a continuous basis.”

B Seeld., Part One, Par. 4.3, first and second sentencesvém@ part): “Election institutions ... should

be assisted by a professional secretariat, prdfeaégn autonomous ...".
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difficulty of organizing effective temporary electh administration within the short electoral
timeframe.

The establishment of permanent election administratvould enable electoral issues to be
addressed on an ongoing basis, and help ensureeffieats on the electoral system are
considered in other government decision makingaddition, establishment of permanent
election administration would permit the ongoingexgiion of the relevant programs to
enhance the electoral process, such as throughetivication, voter information and training
of election workers and others.

With respect to the provisions of the Draft Law fitdowing recommendations could be
considered:

» Consideration should be given to balancing appantshto the SEC by Parliament,
through involving additional branches of the Stamtehe selection of members. In
particular, the Government, Constitutional CourtRyesident could be accorded a
formal role in the selection process. Legal requiet for broad consultations on the
selection process could be considered.

* It is suggested that the proposed length of terrSB€ members be reduced from
eight years, and if necessary that it be claritieat the limitation to two terms of
service applies even if an individual member is mated for a different type of
appointment €.g., President, Vice President or regular Member). # #ght-year
term is retained, then initial appointments shdagdphased in, or “staggered”, so that
a regular rotation of membership would occur thiteea

* Removal of SEC members by Parliament should onlyfdsegood cause. The
legitimate reasons for removal should be laid ougieater detail, and procedures
should be devised for the resolution of issues tedlato the suitability of
commissioners. All significant actions in this regyghould be initiated by Parliament
as a whole, although the relevant committee colag @n advisory role.

* The legal power of the SEC, operating on a perntapasis, should be enhanced by
clear authority to issue regulations with the foarel effect of law +e., mandatory
not only with respect to the activities of electimfficials but also other participants in
the electoral process. Subject to parliamentarysiylet and additional legislation,
this would enable the SEC to move into importaetarof electoral reform, including
campaign issues, financing and press coverage.

* In connection with the selection and managemenh®fSEC’s Expert Service, due
attention should be given to ensuring the autonofithe SEC and avoiding conflicts
between the staff's professional responsibilities the SEC and career interests
within the civil service.



