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QUESTIONNAIRE ON THE SECRECY OF THE VOTE IN THE CON TEXT OF
ELECTIONS BY PARLIAMENT

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

B. Which elections take place in Parliament ?
For each one :
1. whois authorised to vote and how is the etatfwocedure organised?
2. is secrecy of vote formally required during votinfgso on the basis of what provisions

(parliamentary rules of procedure etc)?
3. what practical arrangements are made to ensug#etdiveness?

C. Should there be a violation of secrecy of vot& the framework of an election by

Parliament:

1. what are the different types?

2. at what moment can it be proved? Is it limiteddieulging the contents of the vote
during voting?

3. are there any means of appeal and before whomti¢elgcidge, presidency of the
Chamber, etc)?

4. to what extent and how can it be sanctioned?

5. are there any precedents or precise case-law?
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QUESTIONNAIRE SUR LE SECRET DU VOTE LORS D’ELECTION S PAR LE
PARLEMENT

A. Est-ce qu’une disposition constitutionnelle (ébu) législative de caractére général
garantit le secret du vote dans votre pays ? Conaee-t-elle indifferemment tous les
types d'élections ou uniquement celles au suffragkrect ?

B. Quelles sont les élections effectuées par lelément ?
Pour chacune d'entre elles :

1. qui est autorisé a voter et comment s'orgdaigsocédure électorale ?

2. le secret du vote est-il formellement requis ldn déroulement du vote ; si oui, par
guelles dispositions (reglement des assemblées) @tc

3. quelles sont les dispositions matérielles qram#ssent son effectivité ?

C. En cas de violation du secret du vote, dansdadre d'élections par le Parlement :

1. quelles en sont les formes ?

2. a quel moment peut-elle étre constatée ? Estielitée a la divulgation du contenu
du vote lors de son expression ?

3. existe-t-il des voies de recours et devantjggie(de I'élection, bureau de I'assemblée,
etc..)?

4. dans quelle mesure peut-elle étre sanctionrémvenent ?

5. existe-il en la matiere des précédents ou urspjudence précise ?
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ALBANIA / ALBANIE

A. Est-ce qu’une disposition constitutionnelle (etu) législative de caractére général
garantit le secret du vote dans votre pays ? Conaee-t-elle indifféremment tous les types
d'élections ou uniquement celles au suffrage dire&

L’article 45, paragraphe 1 de la Constitution dé&r&publique d’Albanie statue que « chaque
citoyen qui a atteint dix-huit ans, méme dans e jdes élections, a le droit d’élire et d’étre
élu », tandis que le paragraphe 4 du méme artatigesque « le vote est personnel, égal, libre et
secret ».

Dans cet article, il n'est pas précisé s'il s’atgt tous les types d’élections ou uniqguement de
celles au suffrage direct, mais, s'agissant d’uspasition de caractére général qui concerne
touts les citoyens ayant atteint I'age de la mejdégale, on peut déduire que cette disposition
vise seulement les élections au suffrage direct.

Evidemment cette disposition ne concerne pas éesiéhs des personnes ou des organes par le
Parlement.

B. Quelles sont les élections effectuées par lelément ?

Pour chacune d'entre elles :

1. qui est autorisé a voter et comment s'‘organide procédure électorale ?

2. le secret du vote est-il formellement requis e du déroulement du vote ; si oui, par
guelles dispositions (reglement des assemblées, .et?

3. quelles sont les dispositions matérielles quagantissent son effectivité ?

1. Le Parlement élit le Président de la Républitri®résident du Parlement, I’Avocat du

Peuple (Ombudsman), les membres des commissioteamgataires, deux membres de la
Commission électorale centrale, le Président durGenSupréme de I'Etat.

Tous les députés sont autorisés a voter. La votatsb valide, si est présente la majorité des
membres du Parlement, a I'exception des cas owest@ution prévoit une majorité qualifiée.
Seulement la procédure pour I'élection du Présidsnhprévue expressément par la Constitution
(article 87).

2. Le secret du vote est formellement requis déticle 87 paragraphe 2 de la
Constitution pour I'élection du Président de la &#jgue par le Parlement.

Dans les autres cas, le secret est requis paglerRent du Parlement. L'article 6 du Reglement

prévoit formellement I'élection par scrutin secdet Président du Parlement. D’apres l'article

60/1 du Reglement, le scrutin secret en généraléseule dans des cas qui regardent les
personnes. L'article 60/2 du Réglement statue guseiutin secret (a I'exception des cas dans
lesquels ce scrutin est interdit par la Constitytfar la loi ou par ce Réglement) peut étre requis
par au moins sept députés. Cette requéte dom@reuveée par le Parlement.

Le scrutin secret s’effectue en déposant le bolidé vote dans une urne ou par un dispositif
électronique.
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3. Il n’y a pas de dispositions qui garantissfitdctivité de la votation secréte.

C. En cas de violation du secret du vote, dansdadre d'élections par le Parlement :

1. quelles en sont les formes ?

2. a quel moment peut-elle étre constatée ? Estedlimitée a la divulgation du contenu
du vote lors de son expression ?

3. existe-t-il des voies de recours et devant qujuge de I'élection, bureau de
'assemblée, etc.) ?

4, dans quelle mesure peut-elle étre sanctionnédecemment ?

5. existe-il en la matiére des précédents ou ungigprudence précise ?

1. Dans divers cas de votation par dispositiftédacque le secret du vote n'a pas été

assure, ce qui a provoque la réaction de la méorit

2. La violation peut étre constatée a n'importeelgmoment. Elle est limitée a la
divulgation du contenu du vote.

3. L’article 61 paragraphe 2 du Reglement du Reete statue que une votation effectuée
en violation de la Constitution, de la loi ou dugReénent du Parlement n’est pas valide. Le
président de la séance, apres consultation a\ieck&tariat pour les procédures et les votations,
ordonne l'annulation de la votation et sa répétittmédiate.

Le probleme peut étre discuté dans la Conférerselts des groupes parlementaires.

4, La seule sanction prévue est l'invalidatiorvdte (voir le point 3 ci-dessus).

5. Il'y a des précédents en la matiere mais iarpas de jurisprudence précise.



ANDORRA / ANDORRE

Question A: Réponse non.

Question B: Réponse élection du Chef de gouvernement.

1. Les membres du conseil général.
2. et 3. Réponse non

Question C: Réponse non a tous les numéros.

CDL-EL(2006)022
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ARMENIA / ARMENIE

A. Is there a constitutional and/or legislative povision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

There are several provisions guarenteeing theseofahe vote in Armenia. In particular, it is
defined that the elections of the President, of Nlational Assembly and of the Local Self-
Government Bodies as well as the voting at refemdue held by secret vote (Article 4,
Constitution and Article 1, Electoral Code). Moreqn in case of those elections (with diect
vote) the control over the free expression of tbeewis prohibited and is a punitive action
(Article 6, Electoral Code). The Electoral Codsoatlescribes the setting of a voting booth and
the details of the voting process in order to guaethe secrecy of the vote (Article 48 and 56,
Electoral Code). This general principles are alslevant to the election of the following
positions elected by indirect vote at the Parliaim8peaker and Vice-Speakers of the National
Assembly, Chairmen of the Standing Committees efNational Assembly, two legal scholars
to the Council of Justice, Human Rights’ Defend@mpudsman), Members of the National
Commission on Radio and Television, five Membershef Constitutional Court, Chairman of
the Central Bank, Chairman of the Control Chamaed Prosecutor General. (Articles 17, 26,
62 and 97 Law Charter of the National Assembly)

B. Which elections take place in Parliament?

The positions that are filled by the elections iarli@ment are presented in the previous
paragraph. All those elections have the same punakdules and are arranged in the same
manner. Therefore the details are presented jooglgw and refer to all the elections held in
Parliament. (Article 62, Law Charter of the NatibAasembly)

1. Who is authorized to vote and how is the eleatd procedure organized?

Only the Deputies of the National Assembly have right to cast votes at the elections in
Parliament. The Counting Committee runs the se@ttg. This Committee is formed in the

first four-day Plenary Session of the National AsBly at each Session-Period (Article 24 Law
Charter of the National Assembly). The Deputy Vdtist is prepared by the Personnel of the
National Assembly based on the prior registratibnhe Parliament Members at the Plenary
Session.

The sample ballots of the secret voting are mad#gemthe supervision of the Counting
Committee in a quantity ordered by the latter. bakots include the names of the candidates in
alphabetical order. The words “for” and “againdtalt stand in the ballots for each candidate
that is being voted. The ballots are given by tbar@ing Committee to the Deputies upon their
signature on the voter list. The Deputy fills dug ballot at the electoral booth leaving the name
of the candidate in favor of whom he has voted @gldting the names of other candidates. In
the case of voting of one candidate the Deputytelekbhe word “against” (if he votes in favor of
a candidate) or deletes the word “for” (if he vatgainst).

The Counting Committee opens the ballot box withirty minutes after the end of the voting.
The ballots are declared invalid if they do notrespond to the sample ballots defined by the
Counting Committee. The ballots are invalid alsthé quantity of the deleted names does note
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correspond to the requirements of the electiorallyinthe ballot will be considered invalid if it
is marked by any other inappropriate note.

Minutes on the results of the elections are prephyethe Counting Committee which is signed
by all the Members of the Committee. At the Plensggsion of the National Assembly the
Counting Committee presents the results of thees@ating. Based on the submissions of the
Counting Committee the Presiding Member of thei@agnt announces about the election of
the Candidate.

2. Is secrecy of vote formally required during vang; if so, on the basis of what
provisions (parliamentary rules of procedure etc)?

The secrecy of vote is formally required during ahgction as well as dismissal of any office
holder if being voted at the Parliament (Articlg®7Law Charter of the National Assembly).
Articles 17, 26, 62 and 97 of the Law Charter & National Assembly define the secrecy of
vote at all the elections held in Parliament.

3. What practical arrangements are made to ensuris effectiveness?

The major principles of the voting arrangements seein the Law Charter of the National
Assembly as described in the previous paragraphes. pfactical arrangements including the
time, place as well as organizational issues ok#dueet voting are left to the descretion of the
Counting Committee. The latter is responsible fauging the effectiveness of the voting and its
secrecy. The Committee informs the Deputies oPtéwdiament about the practical arrangments
and the procedural details at the Plenary SesditimedNational Assembly. (Article 62, Law
Charter of the National Assembly)

C. Should there be a violation of secrecy of vot& the framework of an election by
Parliament:
1. What are the different types?

The types of the violations of secrecy vote atRthdiament are not specified in the Law. In case
of direct vote there is such differentiation deimpithe following types: forcing the voter to
disclose the vote; divulging the content of votertyithe voting; intruding into the voting booth
(Article 154, Criminal Code)

2. At what moment can it be proved? Is it limitedto divulging the contents of the vote
during voting?

There are no provisions concerning the proof ofation in the framework of elections by the
National Assembly of RA.

3. Are there any means of appeal and before whoreléction judge, presidency of the
Chamber, etc)?

Under the paragraphs 1 and 2 (c) of Article 5éhefltaw Charter of the National Assembly, the
Deputy of the National Assembly has only a rightdétiver a speech concerning the violations
at the voting during the Plenary Session of thédPaent.
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The only effective mechanism of appeal of electeoialations taken place in Parliament is the
appeal to the Constitutional Court. The electioarof office holder at the Parliament is made by
a Decree of the National Assembly which is adofiitedhe secret voting. The Constitutional
Court has the power to review the constitutionatifythe Decrees of the National Assembly
(Article 100 (1), Constitution). In such cases difte- of the Deputies, the President and the
Government can apply to the Constitutional Courti¢he 101 (1, 2 and 4), Constitution). In
such cases the Constitutional Court shall determihether the legal acts referred to in the
appeal are in conformity with the Constitution ot,rproceeding from the following factors: the
type and the form of the legal act; the time whHenadct was adopted, as well as whether it got
into force in compliance with established proceduriie necessity of protection and free
exercise of human rights and freedoms enshrinéakilConstitution, the grounds and frames of
their permissible restriction; the necessity ofugimg direct application of the Constitution
(Article 68 (7), Law on Constitutional Court).

4. To what extent and how can it be sanctioned?

There is no provision holding accountable the wrkof secrecy vote in the course of election
at the National Assembly.

5. Are there any precedents or precise case-law?

None
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AUSTRIA / AUTRICHE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? o, does this provision concern equally
all types of election or only those which take placby direct vote?

Legal obligations to hold elections keeping secdhet voter's decision ensue from both
international law and national law.

Article 8 of the Austrian State Treaty of May 1859 says that Austria shall have a democratic
government based on secret elections. This reguala both an international and a
constitutional provision of a general nature wigclarantees secrecy of the vote in Austria. The
same applies tdrticle 3 of Protocol No. 1 to the Convention ftyetProtection of Human
Rights and Fundamental Freedonteo, that places an obligation on the High Conimgc
Parties to hold free elections at reasonable iatetwy secret ballot, under conditions which will
ensure the free expression of the opinion of tloplean the choice of the legislature.

Various rules of theFederal Constitutional Law (FC; Bundes-Verfassumgslz, B-VG)
guarantee secrecy of the vote concerning partielgations. According to Article 26 para. 1 FC
the National Councilis elected by the nation in accordance with thecppies of proportional
representation on the basis of equal, dissstretand personal vote for men and women who at
the latest with expiry of election day have congaletheir eighteenth year of life. Detailed
provisions about the electoral procedure are madeeberal law. Elections ofmembers of a
Municipal Councif, of a Dief, membersof the European Parliaméhior of the Federal
Presidertt are based on the same principle of equal, disectetand personal suffrage for men
and womer.

The regulations mentioned reflect a constitutigmaiciple of secrecy of vote which practice is
rather strict. As the Constitutional Court pointg the voter must have the “absolute certainty”
that he remains unobserved and that a determinafidiis voting is impossiblé.For these
purposes the legislator is obliged to take positizdon to keep secret the voter's decidion.
From this point of view the legitimacy of postal vote systens denied, where the voter

! Cf. the National Council Electoral Law 1992.

2 Article 117 para. 2 FC.

3 Article 95 para. 1 FC.

* Article 23a para. 1 FC.

® Article 60 para. 1 FC.

® The members of the Federal Council and their gutessmembers are elected by the Diets for thetiduraf their
respective legislative periods in accordance wighgrinciple of proportional representation (Aei&5 para. 1 FC).
The secrecy of this vote depends on the relevatg ktw dealing with the rules of procedure ofBiet.

" VfSIg 3843/1960, 10.217/1984.

8 VfSIg 10.412/1985. The National Council Electotaiw (NCEL) that takes several measures to ensure
effectiveness concerning the secrecy of the vat87Says that in every polling station a votingthohas to be
installed which guarantees that the voter carirfithe ballot and put it in the envelope in an wwbed way.
The envelopes have to be intransparent (s. 64 pad&EL). According to s. 53 para. 3 NCEL the fotima of
electoral districts consisting of less than 30 k®teequires the consent of the electoral Stateoaityhthat
depends on the securing of the election secrecsthénmore there are penal regulations that aimhat t
protection of the election secrecy (s. 268 CrimiBalde); cf. Walter/Mayer, Bundesverfassungsre(2000)
Rz 311.
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completes the ballot privately. In the Constituib@ourt’s opinion this system is inconsistent
with the constitutional principle of election sexy€ Article 26 para. 6 FC grants an exemption
saying that voting abroad need not in the casdeotiens to the National Council, the election
of the Federal President, and referenda ensueebafoelectoral board.

B. Which elections take place in Parliament?

For each one:

1. who is authorised to vote and how is the electorgrocedure organised?

2. is secrecy of vote formally required during voting;if so, on the basis of what provisions
(parliamentary rules of procedure etc)?

3. what practical arrangements are made to ensure eftéveness?

Due to the fact that there are several “Parliamientdustria (as a federal state) it is necessary
to distinguish between those regulations that détal the secrecy of the vote in the National

Council (1.), those which concern the Federal Cib{a9 and the regulations applicable for the

Diets (3.).

1. Elections in the National Council

Firstly, there are several elections to be heldhgy National Council under the rules of the
Federal Constitutional Law. THeresident of the Public Audit Office elected on the proposal
of the Main Committee of the National Council fotveelve years period of office (Article 122
para. 4 FC), the threembudsman board membeare elected by the National Council on the
basis of a joint recommendation drawn up by thelM@mmittee in the presence of at least half
its members (Article 148g para. 2 FC). Furthernsaxemembers and three substitatembers

of the Constitutional Courare appointed by the Federal President on thes lndigbroposals
submitted by the National Council for three memlzerd two substitute members (and by the
Federal Council for three members and one sulsstibember) (Article 147 para. 2 FE).

Secondly, there are elections to be held accotdifederal law. The National Council shall e.g.
elect thechairpersons of the Federal Army Complaint Commors$s. 4 Defence Act). Apart
from that there are many regulations made in tiuefed Law on the Rules of Procedure of the
National Council (RP-NC) which deal with electiatesbe held in the National Council. The
National Council shall elect from amongst its MenstiePresidentas well as th&econd and
Third PresidentsFollowing the election of the Presiderfise Secretarieand at leasthree
Whips shall be elected (s. 5 RP-NC). According to sREBNC aMain Committeeshall be
elected. The Main Committee shall ele@tanding Sub-Committeghich shall have the duties
laid down in Article 18 para. 1 and Article 55 pa2a-C as well as a Standing Sub-Committee
which shall, in accordance with the provisions lo§ tFederal Law, have competence to deal
with projects concerning the European Uni@&tafiding Sub-Committee on Matters of the
European Unioh (s. 31 RP-NC). For the purpose of preliminaryitshtion of items of
business, the National Council shall el@immitteesto this end the Parliamentary Groups
shall communicate to the President the names ah#tabers and substitute members to which
they are entitled, which shall thereupon be comedtlelected (s. 32 para. 1 RP-NC).

The ss. 87 and 88 RP-NC contain general principlgsarliamentarian votes. S. 87 says that
elections in the National Council shall constitateeparate item of business (s. 50 para. 2 RP-

°VfSlg 10.412/1985.
193, 60 NCEL contains detailed regulations to enstfiextiveness of the secrecy of the postal vote.
1 Atzwanger/Zégernitz, NRGO(1999) § 21 Anm 26.
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NC). Notwithstanding this provision, the electioha special committee for the purpose of
preliminary deliberations on a bill may be movedbbe this bill is referred by the President or
in the course of the first reading of a bill. Asue elections shall take place by means of ballots
and shall be decided by an absolute majority ofvittes cast. Balloting shall be secret. The
election of committees shall be governed by thevipians of ss. 30, 32 and 33 RP-NC. The
President shall communicate nhominations receivewriting to the National Council; however,
ballots bearing the names of other eligible caridglahall be equally valid. The President of the
Court of Audit, the members of the Ombudsman'sc@ffas well as the chairpersons of the
Complaints Commission under s. 6 Defence Act df@klected upon nomination by the Main
Committee. If no absolute majority of the valid @®tcast is achieved during the first ballot, a
second ballot shall be held. If the second balkxd &ils to produce an absolute majority, there
shall be a third ballot based on a short list. Gdedidates placed on the short list shall be those
who have obtained the largest number of votes duha second ballot, and their number shall
be twice that of the number of persons to be eledteseveral candidates have received the
same number of votes during the second ballot,credidates to be shortlisted shall be
determined by the drawing of lots. Should the thstabrt-listed, ballot also result in a tie, the
decision shall again be taken by the drawing of. Iftnone of the nominations receives the
necessary majority in the first or second ballmeytmay be withdrawn and replaced by a single
list of candidates. If only one list of candidaitepresented, the President may propose that it be
voted on in accordance with s. 66 para. 1 or 2 RP\ however, an objection is raised against
this proposal, the election shall take place byeddmallot. The President and the Second and
Third Presidents shall always be elected by sdxaitt. The President may rule that a secret
ballot be held if s/he has doubts about the redwdh election held under s. 66 para. 1 or 2 RP-
NC.

Election procedure is subject to the regulations. 8 RP-NC. In the case of elections by secret
ballot the President shall direct in what form Memsbare to indicate their choice. The election
shall take place by the Members depositing thdiotsain the voting box. For this purpose,
Members shall be called by name and counted. Tinaispresent when their names are counted
shall not be allowed to deposit their ballots thées. If five Members so demand, voting booths
shall be used for balloting. The Parliamentary Adstration shall arrange for each Member to
be able, in the voting booth, to fill in the ballahd place it in the envelope without being
observed by others. The envelopes and ballots lshdlanded to the Members by Parliamentary
Administration officials appointed for this purpolsefore they enter the booths; the envelopes
shall be placed in the voting box immediately aftexr Member has left the voting booth. As
soon as the President has declared the ballotdgltise staff members of the Parliamentary
Administration appointed for the purpose shall,eamithe supervision of the Secretaries, count
the votes and inform the President of the restilthé number of votes or the number of
envelopes does not agree with the number of Mentbatdave actually voted, the ballot shall
be repeated if the discrepancy is deemed to bby likeaffect the result. Ballots that do not
clearly show the intention of the voter shall berded invalid. The President shall announce the
result of the election.

2. Elections in the Federal Council

According to s. 6 para. 3 Rules of Procedure of Federal Council (RP-FC) the Federal
Council shall elect, from among its Membetsp Vice-Presidentas well asat least two
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Secretariesand at least two Whip¥ These elections shall be governed by the prirsipfe
proportional election (d’'Hondt procedure) and shual subject to the condition that the first-
elected Vice-President and the first-elected Sagreghall not be of the same Parliamentary
Group as the President. Each Group shall haveaat tne Whip. Furthermore the Federal
Council shall establish, by electiocdpmmitteedor the purpose of preliminary deliberations on
agenda items (s. 13 RP-FC) an@@mmittee on Affairs of the European Union (EU Cdter)

for the purpose of deliberations on projects withi scope of the European Union in pursuance
of Articles 23e and 23f FC (s. 13a RP-FC).

SS.56 and 57 RP-FC contain general principles taletections and their proceddre.
According to s. 56 para. 1 RP-Fections shall take place by means of balktg shall be
decided by an absolute majority of the votes eadgss a decision to the contrary is taken. If
only one list of candidates is presented and vdiynballot is not demanded, voting shall be by
a show of hands or by the Members rising. Listsapididates shall be presented to the President
in writing and duly signed by the mover prior totrgnupon voting at the latest and
communicated by the President to the Federal Courwe provisions of s. 56 para. 6 RP-FC
notwithstanding, they shall be seconded by at tbase Members including the mover. Seconds
shall take the form of signatures of the seconderthe motion or a show of hands in response
to the President’s call for seconds. If no absolaggority of the valid votes cast is achieved
during the first ballot, a second ballot shall le¢dhin the same manner. If the second ballot also
fails to produce an absolute majority of the vatast, there shall be a third ballot based on a
short list, in which voting is by means of balld&r the purposes of the second or third (short-
list) ballot the mover may withdraw names of caatkd and replace them with others. To the
extent that the Rules of Procedure stipulate tlecipte of proportional representation, the
decision shall be by a majority of valid votes cagts of candidates governed by this principle
shall require the support of more than half of éhddembers who have the right to propose
candidates. No Member shall sign more than oneflisandidates (cf. s. 56 RP-FC).

Theelection procedurés organised as follows: The President shall anoethe entry upon the
election procedure and indicate clearly the listarididates to be put to the vote. A debate on
the lists of candidates shall take place if attld@e Members so demand in writing. The
President may indicate in which form the candid&desvhom the Member wishes to vote are to
be designated on the ballot. If voting takes placeneans of ballots the President shall order the
secretary to call the Members in alphabetical ora#io shall place their ballots in the ballot
box. Once all the Members have voted, the secestahall proceed to count the votes in the
presence of the President. In the case of a diiferbetween the number of ballots cast and the
number of Members who have participated in the ,vtite voting shall be repeated if the
difference is such that it might have a bearing@andidate or list of candidates being adopted
or rejected. Ballots shall be deemed valid if tie®arly reflect the intention of the voter and
bear the name(s) of (an) eligible candidate(s)]isti® of proposed candidates notwithstanding.
However, in the case of elections governed by thmeiple of proportional representation, votes
can only be validly cast for a candidate or cartéslaursuant to s. 56 para. 6 RP-FC. The short-

12 Concerning the President of the Federal Coungitcs. 6 para. 1 and 2 Rules of Procedure of therfed
Council: “(1) The Presidency of the Federal Cousbill be held by the Federal Provinces, rotatingjxamonth
intervals in alphabetical order. (2) The first-rengkrepresentative of the Province entitled toRhesidency shall be
the President of the Federal Council.”

3 The RP-FC make a distinction between voting @sarid 55) and elections (ss. 56 and 57). Voting amtion
(proposal) shall, as a rule, be by a show of hands/ the Members rising when requested by theid&nes(s. 54
para.l RP-FC). Apart from that there is the politsiltd vote by name (s. 54 para. 3 RP-FC, s. 58.@RP-FC) or
by secret ballot (s. 54 para. 4, s. 55 para. 6 P-F
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listed ballot shall only contain, as a maximumcevas many candidates as corresponds to the
number of persons to be elected and these shtidbbe candidates who have received the most
votes in the second ballot. If several candidate® lveceived the same number of votes in the
second ballot, the candidates for the short-ligtaitbt shall be determined by the drawing of
lots. Candidates thus selected for the short-lisetbt may be withdrawn by the mover and
replaced with other candidates. In the short-lidtatlot, the election shall be decided by a
majority of the valid votes cast. In case of attie, decision shall be by the drawing of lotsnif a
election cannot be taken because of the absenaegobrum the President shall suspend the
meeting (s. 57 RP-FC).

3. Elections in the Diets

Elections in the Diets are based on the same phlagimentioned above. Basically the Diets
elect a President as well as a Second and a Tresident:* For the purpose of deliberation of
items of business, the Diets elect Commitféeln some States also the parliamentarian
Secretarie§ and the Whip¥ are elected by the Diet. According to Article J@dra. 1 FC the
Land Government (consisting of the Governor, thguisgte number of deputies, and other
members) is elected by the Diet. Furthermore thenlbees of the Federal Council and their
substitute members are elected by the Diets fordiimation of their respective legislative
periods (Article 35 para. 1 FC). As a rule electishall take place by means of ballots, unless
otherwise provided or unless a decision to theraonts taken. In some States a dissenting
decision requires unanimifyor a stringent quoruth Setting up a voting booth to ensure
effectiveness of the secrecy of the vote is conapylaccording to several Rules of Proceddre.

C. Should there be a violation of secrecy of voten the framework of an election by

Parliament:

1. what are the different types?

2. at what moment can it be proved? Is it limited to dvulging the contents of the vote
during voting?

3. are there any means of appeal and before whom (eten judge, presidency of the
Chamber, etc)?

4. to what extent and how can it be sanctioned?

5. are there any precedents or precise case-law?

There are hardly any legal means to enforce thesgof the vote concerning elections taking
placein Parliament. The competences of the ConstitutiQuairt which is the only instance of
control of elections, are restricted to electiohthe Federal President, elections to the popular
representative bodies or the constituent authsrifjeepresentative bodies) of statutory
professional associations, and to elections toral lGovernment and to municipal authorities

14 E.g. s. 1 Rules of Procedure of the Styrian D% s. 2 Rules of Procedure of the Viennese DOét2
elsewise s. 6 Rules of Procedure of the Tyroleat [998: only President and Vice-President.

15E.g. s. 25 Rules of Procedure of the Styrian Rg5.

8 E.g. s. 20 Rules of Procedure of the Tyrolean D@4a8; s. 4 Rules of Procedure of the Upper Austbiet
1991.

" E.g. s. 4 Rules of Procedure of the Upper Austbia 1991; s. 11 Rules of Procedure of the DieSalzburg
1998.

BE g. s. 62 Rules of Procedure of the Styrian R@€I5.

¥ E.g. s. 37 Rules of Procedure of the Tyrolean D8 (two-thirds); s. 28 Rules of Procedure of\ffennese
Diet 2001 (two-thirds).

2 E.g. s. 74 Rules of Procedure of the Carinthiaet D996; s. 43 Rules of Procedure of the UpperrfausDiet
1991.
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entrusted with executive power (Article 141 par&C). The parliamentarian rules of procedure
only make provisions in regard to the number oésair the number of envelopes not agreeing
with the number of Members that have actually vobtedhis case the ballot shall be repeated if
the discrepancy is deemed to be likely to affeetrésult (s. 88 RP-NC, s. 57 RP-FC). But there
is no specific legal remedy that could be takemppeal against or to annul an election result.

L Atzwanger/Zogernitz, NRGY(1999) § 88 Anm 4 (referring to the RP-NC).
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AZERBAIJAN / AZERBAIDJAN

A. Yes. Secrecy of the vote in the Republic of Azgdoais guaranteed in the Constitution
(Article 2 (II)) and in the Election Code (Articl2.1). Both provisions concern only those
elections that take place by direct vote.

B. Election or appointment of the following officialskes place in Parliament by vote:

- President of Parliament; Vice-Presidents of Pasiaimn

- Chairpersons of the Standing committees of Parl@me

- Prime-Minister; General Prosecutor (more correcgivihg consent” to their
appointment);

- Judges of the Constitutional Court, Supreme Coutttae appellate courts;

- Members of the Management Board of the NationakBan

- Members of the Central Election Commission;

- Part of the Members of the State Service manageGuanicil;

- Part of the Members of the Anti-Corruption Comnussi

- Part of the Members of the Judicial Council;

- Members of the Public Television Broadcasting Cdunc

Parliamentarians are authorized to vote. Votinggdare is laid down in detail in Parliament’s
Rules of Procedure. According to this Act, votimgRarliament is conducted in open and in
secret (in last case - either by an electronicesysir by ballot-paper; if secret voting is carried
out by electronic system, information on how thdigaentarians voted, is not inserted in the
memory of the system). Whether voting is to be cotell in secret, is decided upon by
Parliament. The only case where secrecy of vofermally required (Article 33 of Rules of
Procedure) is election of President of Parliamesponsibility for ensuring secrecy of voting
in Parliament lies on the Counting Commission afi&aent. Rules of Procedure provide for
special arrangements for ensuring secrecy (cabmeoting and a ballot-box to be fixed in the
session hall).

C. Rules of Procedure of Azerbaijani Parliament docooitain any provisions covering the
guestions under C of the questionnaire. Nor do ave lany precedents and case-law concerning
the violations of secrecy of vote. Based on ouslagion and practice it is hard to say whether it
is a violation of the secrecy of vote when the merslof Parliament inform the other MPs of
the content of their vote during the voting process
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BELGIUM / BELGIQUE

A.l. La Constitution Belge comporte des dispositiomssacrant le secret du vote pour les
élections |égislatives (article 62 en ce qui conedla Chambre et article 68, 82 en ce qui
concerne le Sénat).

Ces dispositions sont répétées pour I'élection ReEdements de Communauté et de Région
(voy. p. ex. l'article 26 bis de la loi spéciale @laolt 1980 ; I'article 21 de la loi spéciale @ 1
janvier 1989 relative aux institutions bruxellojses

Le méme principe est consacré par les lois éldemprovinciales et communales.

Ces dispositions ne visent que ésctions directes

2. Les articles 53 et 55 de la Constitution visex#t €lections indirectes ainsi que les
présentations par la Chambre et le Sénat.

En vertu de l'article 53 « Toute résolution ess@ra la majorité absolue des suffragesif ce
qui sera établi par les reglements des Chambré&sgaid des élections et présentations

L’article 55 précise que kes élections et présentations de candidats seatoatrutin secret>

Des dispositions similaires ont été introduites @n qui concerne les Parlements des
Communautés et des Régions (voy. p. ex. les atB8e82 et 36, alinéa 2 de la loi spéciale du 8
aolt 1980 ; article 28, alinéa 1 de la loi spécthlel2 janvier 1989 relative aux institutions
bruxelloises).

B.1. Les réglements des diverses assemblées congrétise principes. Il en va ainsi de
l'article 58 84 du réglement de la Chambre desésprtants (« Le scrutin secret est obligatoire
pour les nominations et présentations »).

L'article 157 de ce méme réglement détaille la gdore de vofé =,

22 Art. 157 du réglement de la Chambre des représisnta

« 1. Toutes les nominations et présentations allegua Chambre est appelée a procéder sont faitescrutin
secret a la majorité absolue des suffrages, stauf3sinstitution ou la loi prévoit une majoritéféiente.

Cependant, au troisieme tour de scrutin, qui det de ballottage, la majorité relative suffit. Bale cas d'égalité
des suffrages, le plus 4gé est nommé. Les bullelémes et nuls n'entrent pas en ligne de compte leocalcul de
la majorité. Sont nuls, les suffrages exprimésasedr de candidats qui n'ont pas été présentés kvaarutin ou
dans le délai fixé par le président ainsi que Uéfsages exprimés en faveur de plus de candidatsyua de sieges
a pourvoir.

2. Les secrétaires vérifient le nombre des votants.

3. Un ou deux bureaux de quatre scrutateurs tiréod dépouillent le scrutin. Le premier de ceehux procéde
au recensement général.

4. Les résultats des scrutins sont proclamés pmésdent.

5. Le président de la Chambre fixe, s'il y a lileugélai dans lequel les candidatures doiventpgéeentées. Dans ce
cas, la liste des candidats est distribuée aux mgnake la Chambre.

6. Si le nombre des candidats correspond au nodwrplaces a pourvoir, le ou les candidats présesugs
proclamés élus.
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Le secret des votes est ainsi garanti par le regiem

2. La notion d’ « élection indirecte » peut étresprde maniére plus ou moins large. Ainsi,
on peut y inclure la constitution, au sein des eggparlementaires eux-mémes, des différentes
commissions, ou encore leur représentation aw&ssemblées internationales.

En ce qui concerne la désignation de personnessigar rapport aux assemblées, le droit belge
distingue les élections et les présentations.

Dans le cad’élections 'assemblée concernée désigne elle-méme direntdenpersonne.

Il en va ainsi notamment pour la désignation desseitlers a la Cour des comptes (par la
Chambre seulé), des médiateurs fédéraux (par la Chambre $2uldds membres non-
magistrats du Conseil supérieur de la Justicel¢pénat seul & la majorité des deux tférs)

Dans le cadre de [arésentationle pouvoir de nomination appartient a I'exécutigis sur une
liste présentée par les assemblées. Tel est lpocmda Cour d’arbitragé et pour le Conseil
d'Etat®,

C. Le secret des élections et présentations estc@ngar la Constitution en ce qui
concerne les Chambres fédérales et par la loi erguieconcerne les Parlements de
Communautés et des Régions.

La mise en ceuvre de ce secret revient aux reglerdestdifférentes assemblées.

Ces reglements que les assemblées prennent adetitezir indépendance organique,de méme
que leur respect effectif, échappent & tout cenjudidictionnef®

7. Lorsqu’un président de groupe notifie par émitprésident de la Chambre le nom du membre quilaes un
autre membre en commission et que les deux merobnesrnés ont signé cette notification, le remplesd a lieu
dés réception de celle-ci. Le remplacement est agniqué dans le Compte rendu intégral. »

% Comparez avec les articles 82 et 83 du RéglemeBédat

24 Article 180, Constitution

% Loi du 22 mars 1995 instaurant des médiateurséénté article 3

% Article 151, §2, alinéa 2, Constitution

%" oi spéciale du 6 janvier 1989 sur la Cour d'agije, article 32

8 ois coordonnées sur le Conseil d’Etat du 12 jan¥D73, article 70

% R. ERGEC /ntroduction au droit public, t.I, Le systéme instionne| Diegem, Story — Scientia, 1994, p 146,
A.ALEN, Handboek van het Belgisch Staatsre@eurne, Kluwer, 1995, p192.
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BOSNIA AND HERZEGOVINA

A. The Constitution of Bosnia and Herzegovina doesritain any disposition about secret
voting.

B.1. According to articles 1.4. and 3.1. every citizdrBosnia and Herzegovina has active
right to vote and to be elected (in accordanceh® Electoral Law provisions). Process of
elections is organized to be compatible with thectaral Law which must be compatible with
the relevant Constitutional provisions for the #@tet of State officials. It is important to
mention that the Constitutional provision is nosdxh to be compatible with the European
Convention on Human Rights and Fundamental Freed(see Opinion of the Venice
Commission No. CDL-AD (2005) 004 of 11 March 2005 @onstitutional Situation in Bosnia
and Herzegovina and Powers of the High Represea}ati

2. and 3. Secret voting system is secured by the Electosa brovisions and Regulations

issued by the Electoral Commission of Bosnia andzétovina. Obligation of the Electoral

Commissions (State and lower lever commission$) secure secret voting system including
process of voting of the enabled persons. Entiext@lal process is monitored by the
independent international and/or national moniteisally, ballot does not include any personal
information nor signature or any other personakmar

C.1. Possible violation of election process in respesEtret voting system are:
If voter mark his ballot;
If voter announce after he voted for who he voted.

C.2. Atthe moment of voting and counting of votes.

3. There are two level procedure to lodge a complamolitical subjects and monitors to
all electoral bodies including local electoral kesji municipal electoral commission etc.
Depending of the nature of the complaint differentmpetencies has been established for
different electoral bodies to review a complaiitsany case it has been provided that an appeal
could be lodged if any party is not satisfied witie decision of the first instance body.
Competencies for review of complaints are estaididby the Electoral Law.

4, Three sanctions were established by the Electanal if any political subject violates
Electoral Law procedure:

1. Fine up to 10.000 KM

2. Removal of the candidate from the list of candislate

3. Annulment of the verification for any political gabt.

5. There are no precedent of precise jurisprudencesipect of complaints that relates to
violation secret voting system.



-21- CDL-EL(2006)022

CROATIA /| CROATIE

A. The Constitution of the Republic of Croatia, aslves the Law on election of the
members of the Croatian Sabor (HS) (parliamentyideofor the direct and secret voting -
but these provisiondo not refer to the subject of our questionnaire.

The Rules of procedure of HS, however, stipulatei¢he 229, para 1) that voting at sessions
shall be open, unless the very Rules of procedegeire secret voting. This exception is
foreseen in Article 231, para 1, which reads: "Wgtiis secret, in principle, in case of
elections or appointments when the number of catelédis superior to the number of
persons to be elected or appointed”.

B. HS is electing or appointing a certain number aibs or bearers of functions, such
as: judges of the Constitutional Court, the puldimbudsman, the ombudsman for the
protection of the rights of children, chief stategecutor, State judiciary council, president of
the Supreme court, State prosecuting council, tinee@or of the Croatian National Bank (as
well as his deputy and the vice-governor), Chieditan of the Republic, members of the
Programme Council of the Croatian radio and TV etc.

1. Voting is taken by the members of the HS, publichs explained - unless the Article
231 para 1 of the Rules of procedure is applietli®@open) voting can be held by showing
of hands, individually or by electronic voting.

2. See above.

3. Secret voting is taken by voting lists, preplaby the Secretary of HS. Lists contain
names of candidates, sorted by alphabetic ordeliaP@&ntarians vote by circling the order
number(s) in front of the desired name(s), foldlisteand put them in the voting boxes. After
all present members depose their lists the presuksiares the end of the voting, and boxes
are opened for accounting of votes. All votes arented and the president announces the
results of the elections or of the appointmenttlfat very same session at which the voting
took place).

C. Until now there were no recorded cases in pradidhe violation of secrecy of vote.
Should such case happen, the complaint would have tmade to the president of HS (in
case of irregularities at general or local eledjoceny complaint has to be sent to the State
electoral commission or to the Electoral commissadrthe respective county; an appeal
against the decision of the State electoral comaonissay be made to the Constitutional
Court of the Republic of Croatia).
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CYPRUS / CHYPRE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

In Cyprus, the electorate is defined by the Comstih. It is composed of Cypriot citizens
who have the voting qualifications and are membétke Greek and Turkish communities.

According to the Constitution of 1960, they eleeparately the President and the Vice
President of the Republic (Article 1) and the Greekl Turkish members of the House of
Representatives (Article 62.8Y universal suffrage and by direct and secret ballot.

Article 62
“1. The number of representatives shall be fifty*

Provided that such number may be altered by autsol of the House of Representatives
carried by a majority comprising two-thirds of tRRepresentatives elected by the Greek
community and two-thirds of the representativestelt by the Turkish community.

2. Out of the number of representatives provide@garagraph 1 of this Article seventy per
cent shall be elected by the Greek community airtyther cent by the Turkish community
separately from amongst their members respectiaglg,in the case of a contested election,
by universal suffrage and by direct and secret ballot held on the same day. ...”

*(Since 1996 the seats are 80 - 56 (70%) by theeke@ypriot Community and 24 (30%) by
the Turkish Cypriot Community)

Article 25.2 of the International Covenants on Civi and Political Rights adopted by the
General Assembly Resolution 2200 A (XXI) of 16thcBmber, 1966, which was ratified by the
Republic of Cyprus by Law No. 14/69. Article 25.topides that:

« Every citizen shall have the right and the opgaty, without any of the distinctions
mentioned in Article 2 and without unreasonablérie®ons:

b. To vote and to be elected at genuine periodictieins which shall be by universal and
equal suffragand shall be held by secret ballot, guaranteeing the expression of the will of
the electors ».

Article 3 of Protocol No. 1 (P1-3) provides for “free" elections "at reasonable interval&y "
secret ballot" and "under conditions which will ensure the frepression of the opinion of the
people”.

B. Which elections take place in Parliament?
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2. Who is authorised to vote and how is the electorgirocedure organised?

i. Elections of the members of the House of Repragatives - RELEVANT
DOMESTIC LAW AND PRACTICE

The qualifications of the voter are provided by thenstitution and supplemented by the
Electoral Law.

Article 28 of the Constitution safeguards the right of equality and embodiegtireciple of
non-discrimination. The principle of equality isfandamental principle in a democratic
society and applies to the perforation of the paaltwill of the people, the constitution and
function of the organs of the political pow@&ihe principle of equality governs the function

of a democratic regime at the level of election, constitution and function of the organs
expressing the will of the people.

Article 31 of the Constitution safeguards as the inalienable right of every citizke right to
vote in any election provided for by the Constaunti It is worth mentioning that this right
guaranteed by Article 31 forms part of the fundataenghts and liberties guaranteed by the
Constitution.

Article 63 of the Congtitution provides that every citizen of the Republic who attginedthe
age of eighteen years old and has such residential qualifications as maprbscribed by the
Electoral Law shall have the right to vote.

Article 5 of the Election of Members of the House of Representatives Law 1979 (Law
72/79) provides as follows:

The right to elect belongs to those who have tradifizations provided for under Article 63
of the Constitution, that is to say citizens of tRepublic who have attained the age of
eighteen and have had their ordinary residence yprus for a period of six months
immediately before the date fixed by the Ministay, publication in the Official Gazette of
the Republic, as the date of acquisition of thetelal qualifications.

Voter reguirements:

Age: 18 years

Cyprus citizenship

Residence in the country for at least six montis po elections
Disqualifications: insanity, imprisonment, disfradnsement by court decision

Eligibility for Canditates:
Qualified electors

Age: 25 years

Cyprus citizenship

Ineligibility of Canditates:
Conviction of an offence involving dishonesty orahturpitude,
Electoral offence

| ncompatibilities:
Minister
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Member of municipal council
Membership of the armed or security forces
Public or municipal office

The House of Representativieas 59 members elected for a five year term, S@lmees by
proportional representation and 3 observer members representing the MardrRiej)an-
Catholic and Armenian minorities. 24 seats arecalied to the Turkish community. Cyprus
has a multi-party system, with two or three strpagties and a third party that is electorally
successful.

According to article 62.1 (see as above) of thediitution the number of representatives is
50. Out of this number 35 are elected by @week Cypriot Community and 15 by the
Turkish Cypriot Community. The Turkish Cypriot seats remain vacamte1964when the
Turkish Cypriot representatives withdrew from theude.

However, for the smooth running of the House of i@sentatives and of the Committees in
particular, the House decided in July 1985 by adgpiaw 124, to increase the seats to 80.
Of these 56 (70%) representatives are electededthek Cypriot Community and 24 (30%)

by the Turkish Cypriot Community, as provided iticke 62.2 of the Constitution.

In June 1995 the House of Representatives ameindeBléctoral Law which provided for
reinforced representation system. The system waaaed by proportional representation.

The current electoral law provides for a simple pmmdional representation system. The
number of seats in each constituency is determiethw with constituencies coinciding
with administrative districtsSeat allocation for the Greek Cypriot Community as follows:

Districts Seats

Nicosia 21
Limassol 12

Famagustd 1

Larnaca 5
Paphos 4
Kyrenia 3
Total: 56

Voters first select the list of a single party @walition of parties or isolated independent
candidate) and then, within the list, mark one gm&fice for every four seats to be filled in
their constituency. Seats are distributed amorg Wsthin each constituency by dividing the
total number of votes cast for each list by thetelal quota. Remaining seats are distributed
among parties or coalitions of parties which haamed at least one seat in any constituency
pursuant to the first distribution or, for singlarpes, at least 1.8% of all valid votes cast
throughout the island (for coalitions of 2 or mqaties, the applicable figures are 10% and
20%, respectively). Notwithstanding the above, 3.6f4he total number of votes cast is
required for lists of single parties which partetie in the second distribution in order to be
entitled to a second seat. Vacancies arising betwgsneral elections are filled by the
unsuccessful candidates of the same party in thetiteency concerned who received the
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highest number of preferential votes after thedastessful candidate. Voting is compulsory,
unjustified failure to do so resulting in a fineddor imprisonment.

In accordance with Article 67 of the Constitutiohtbe Republic of Cyprus, the House of
Representatives may dissolve itself only by its a&nision carried by an absolute majority.

Any such decision must determine the date of threeige elections, which must not be less
than 30 days and not more than 40 days from theafahe decision. The first meeting of the
new House must not be later than 15 days aftegeheral elections.

A general election for the House of Representatigekeld on the second Sunday of the
month immediately preceding the month in which tiwen of office of the outgoing House
expires. When a vacancy occurs in the seat of aeReptative such vacancy shall be filled
by a by-election to be held within a period noteedaing forty-five days of the occurrence of
such vacancy on a date to be fixed by the Houdeepfesentatives. If an election under the
abovementioned paragraph 1 or 2 of this Articlencartake place on the date fixed by or
under this Constitution owing to extraordinary auodforeseen circumstances such as
earthquake, floods, general epidemic and the tiken such election shall take place on the
corresponding day of the week next following

ii. Election of President of the House

Following the election of the Representatives thehall take place an election of the
President of the House under the provisions ofchatr2 of the Constitution.

Article 72 of the Constitution provides as follows:

1. The President of the House of Representativadstsha Greek, and shall be elected by the
Representatives elected by the Greek Communityth@ndice-President shall be a Turk and
shall be elected by the Representatives electethdylurkish Community. Each shall be
elected separately as above at the same meetithgp dteginning and for the whole period of
the term of office of the House of Representatives.

2. In case of any vacancy in either of the offiges/ided in paragraph 1 of this Article, an
election as provided in such paragraph shall takace with all due speed and at an
extraordinary session if necessary in order todilch vacancy.

3. In case of temporary absence or pending thedilbf a vacancy as provided in paragraph
2 of this Article in either of the offices of theeBident or the Vice-President of the House,
their functions shall be performed by the eldegirBeentative of the respective Community
unless the Representatives of such Community sbthadwise decide.

4. In addition to the President and the Vice-Prestdof the House there shall be appointed
from amongst the Representatives and by the Prasalel the Vice-President of the House
respectively two Greek and one Turkish Clerks efHlbuse and two Greek and one Turkish
Administrative Clerks of the House who shall badited respectively to the office of the
President and the Vice-President of the House

2. Is secrecy of vote formally required during votng; if so on the basis of what
provisions (parliamentary rules of procedure etc)?



CDL-EL(2006)022 - 26 -

No secrecy of vote is required for the laws and dsions passed by MPS

The laws and the decisions of the House of Reptatess shall be passed by a simple
majority vote of those Representatives present\astohg, with few exceptions- in those

cases an increased majority is needed. For insthiecElouse decides to dissolve itself with
an absolute majority.

However any modification of the Electoral Law ah@ tadoption of any law relating to the

municipalities and the adoption of any law imposthgies or taxes shall require a separate
simple majority of the Representatives elected sy Greek and the Turkish Communities
respectively taking part in the vogarticle 78).

C. Should there be a violation of secrecy of vot& the framework of an election by
Parliament:

6. What are the different types?
Non-applicable.

7. At what moment can it be proved? Is it limited todivulging the contents of the vote
during voting?

Non-applicable.

3. Are there any means of appeal and before whomiléetion judge, presidency of the
Chamber, etc)?

Matters affecting the election of members of theust of Representatives are specifically
regulated by the Constitution, namely Article 8% avarranted by its provisions.

Article 85 makes the Supreme Court sitting as Electoral Csanlgly competent to resolve
guestions affecting the validity of elections ofgResentatives and acts leading thereto.

Article 145 of the Constitution reads as follows

“The Supreme Constitutional Court shall have exeegurisdiction to adjudicate finally on
any election petition, made under the provisionghef Electoral Law, with regard to the
elections of the President or the Vice-PresiderhefRepublic or of members of the House of
Representatives or of any Communal Chamber”.

No similar provision is made in the Constitution respect of elections to local authority
boards.

Election Petitions can be filed before the Supredmart concerning e.g. complaints of
erroneous application of the Election of Membershef House of Representatives Law 72/
79, as amended.
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The Court will not normally order a recounting asreeans of ascertaining the true facts in
the course of a hearing of an application for recting of the preference votes cast for the
petitioner of an election petitionly in exceptional cases.
8. To what extent and how can it be sanctioned?

Non-applicable.

9. Are there any precedents or precise case-law?

Non-applicable.
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DENMARK / DANEMARK

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Ho, does this provision concern equally
all types of election or only those which take placby direct vote?

| understand that the questionnaire concerns theupant’'s elections members of committees
etc. On this topic we have no constitutional ngidiative provision as to secrecy.

B. Which elections take place in Parliament?
Again | understand that the completely general ipesnly relates to elections of members etc.
Election of members of the parliamentary committeegins with the organisation of various

groups of parliamentarians. Members of the coneestiare selected proportionately (1, 2, 3)

For each one:

1. Who is authorised to vote and how is the electd procedure organised?

2. Is secrecy of vote formally required during votng; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

3. What practical arrangements are made to ensuréd effectiveness?

C. Should there be a violation of secrecy of vot& the framework of an election by

Parliament:

Not relevant.

1. What are the different types?

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?

3. Are there any means of appeal and before whomléetion judge, presidency of the
Chamber, etc)?

4. To what extent and how can it be sanctioned?

10.  Are there any precedents or precise case-law?
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ESTONIA / ESTONIE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Ho, does this provision concern equally
all types of election or only those which take placby direct vote?

There is no general provision in Estonian Congbitutvhich guarantees secrecy of the vote in
general. Still, there are provisions concerninfed#t elections. According to Article 60 sec 1
of the Constitution, voting in the elections of tRarliament Riigikogy shall be secret.
Article156 sec 1, voting in the elections of thpresentative body of a local government shall
be secret. These elections are direct elections.

According to Article 72 sec 2 of the Constitutidretvoting in theRiigikogu shall be open.
Voting by secret ballot shall be held in the cagesscribed by the Constitution or by the
RiigikoguProcedure Act, only in the election or appointrregrifficials.

In Constitution, Article 79 sec 4 provides secreting in the elections of the President, who is
elected in Parliament or in a special electoralybddho candidate can obtain enough votes in
favour.

B. Which elections take place in Parliament?

According to the Constitution and tHeiigikogu Procedure Act, the Parliament elects the
President of the Republic, the President and Viesifents of théRiigikogu and appoints to
office the Chief Justice and justices of the Sugr&ourt, the Auditor General, the Chancellor
of Justice and the Deputy Chancellor of Justicei®alg, the Chairman of the Board Eésti
Pank (National Bank) and appointment of members to Board of Eesti Pank andhe
Commander or Commander-in-Chief of the Defenced=orc

According to the Article 89 sec 3 of the Constduti the authorisation to the candidate for
Prime Minister to form a government shall be detiog an open vote.

All other persons nominated by tigigikogu are nominated by a decision by an open vote.
Those persons are the auditor who audits annindlptate Audit Office and some members of
councils supervising or directing legal persongublic law or Councils established by a law ,
e.g. Council of Stabilisation Reserve Fund, Broatiiegg Council, Council of the State Forest
Management Centre, Estonian Health Insurance Clolnether of those has been regulated in
Constitution or in th&iigikoguProcedure Act. In all of them the candidate(s)datermined in
the draft decision which can be adopted or rejected

For each one:
1. Who is authorised to vote and how is the electd procedure organised?
11. Inall elections in Parliament all members of Rankent have the right to vote, except

elections of chairman and deputy chairman of coteestof thdRiigikogu(members
of committees have the right to vote).
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In elections of the President and of the President Vice-Presidents of thHeiigikogu ballot
papers shall be used for voting (Article 81 set th@RiigikoguProcedure Act). Voting shall be
organised by Central Electoral Committee.

Election of the President

Before the declaration of voting, the chairman hed £lection committee shall introduce the
voting procedure and the procedure for verificatibrvoting results and election results to the
members of th&iigikogu or electoral body. A member of tiRdigikoguor electoral body has
the right to pose questions to the chairman ofelleetion committee concerning the voting
procedure and the procedure for verification oingptesults and election results.

The election committee shall inspect and seal #fiettbox.
The names of the candidates shall be entered dratlo¢ in alphabetical order.

The election committee shall give a ballot and ametpe bearing the seal of the election
committee to the members of tRégikoguor electoral body. The ballot shall be given oa th
basis of a list upon presentation of identificatibhe member of thRiigikoguor electoral body
shall sign against receipt of the ballot.

The ballot shall be completed in a voting boothe Tiember of th&iigikoguor electoral body
shall mark the ballot with a cross in the spacedeethe name of the candidate in favour of
whom he or she votes. If the name of only one cateiis entered on the ballot, the member of
the Riigikoguor electoral body shall mark the ballot with assrin the space if he or she votes
in favour of the candidate.

After completing the ballot, the elector shall gdbe ballot in the envelope and give it to the
election committee, which shall affix the seallw# lection committee to the envelope.

Thereatfter, the elector shall deposit the enveilopige ballot box.

If the ballot is spoiled before it is depositedthre ballot box, the member of thaigikogu or
electoral body has the right, upon returning thalsg ballot, to receive a new ballot from the
election committee, with regard to which a notasball be made on the list.

The chair of the sitting shall declare the votitgsed one hour after the declaration of voting.

Elections of the President and Vice-PresidentbaRiigikogu

In the elections of the President and Vice-Pressden the Riigikogu, the President of the
Riigikogu shall be elected first. The Vice-Presidents of ®Riggikogu shall be elected
concurrently after the election of the PresidenthefRiigikogu Candidates may be nominated
by members of thRiigikogu Candidates for President of tReégikogushall be nominated first.
After the President of thRiigikoguis elected, candidates for Vice-Presidents oRhgikogu
shall be nominated. The nominated candidates gjratit their consent concerning their
nomination.

Members of th&iigikoguhave one vote in the election of the PresidetiieRiigikoguand one
vote in the election of the Vice-Presidents of Rigikogu The candidate who receives more
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than one-half of the valid votes shall become Beggiof theRiigikogu If no candidate receives
the required number of votes, an additional rouhdrating shall be held between the two
candidates who receive the greatest number of Motése event of an equal number of votes,
lots shall be drawn. If only one candidate is nated in the election of the President of the
Riigikogu he or she is elected if he or she receives mues\yn favour than against.

The candidate who receives the greatest numbeotef\shall become First Vice-President of
the Riigikogu The candidate who receives the second greatesberuof votes shall become
Second Vice-President of tRaigikogu An additional round of voting shall be held betwehe
candidates if they receive an equal number of votes

Other elections iRiigikogu

In all other elections, voting shall take placeayelectronic voting system.

If it is not possible for the electronic voting &® to be employed, voting shall take place, if a
secret vote is prescribed, by ballot. In this caséng shall be organised, the voting resultsishal
be determined and any protests shall be resolved ¥gting committee which includes one
representative from each faction of tRigikogu In practice, the electronic system has never
failed since its introduction in 1992.

All members of Parliament shall have one vote. €leztions take place by adoption of a
parliamentary decision. There is one candidatdnéndraft decision. Decision is adopted if it
receives more votes in favour than against.

2. Is secrecy of vote formally required during vahg; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

According to Article 79 sec 2 of theiigikoguProcedure Act (2), voting shall be secret only
in the following cases:

1. election of the President of the Republic;

2. election of the President and Vice-PresidentaafRiigikogu

3. appointment to office of the Chief Justice amstices of the Supreme Court;

4. appointment to office of the Auditor General,

5. appointment to office of the Chancellor of Jestand the Deputy Chancellor of Justice-
Advisers;

6. appointment to office of the Chairman of the iBoaf Eesti Pank(National Bank) and
appointment of members to the Boardeekti Pank

7. appointment to office of the Commander or Conueatn-Chief of the Defence Forces.

The release from office of the abovementioned apgdiofficials is held by open vote.

3. What practical arrangements are made to ensured effectiveness?

In elections by using paper ballots, before thelatation of voting, the National Electoral
Committee or the voting committee shall examine aedl the ballot box. Thereafter, the

chair of the sitting shall familiarise the membefsheRiigikoguwith the voting procedure.

The National Electoral Committee or the voting catter shall provide each member of the
Riigikoguwith a ballot paper according to the list of mensbaf theRiigikogu The member of
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the Riigikogu shall present an identity document. The membéh@Riigikogu shall receive a
ballot paper against his or her signature. The neerabtheRiigikogushall complete the ballot
paper in a voting booth. The member of Bhigikogushall mark the ballot paper with a cross in
the space beside the name of the candidate infafouhom he or she wishes to vote or with
the answer of which he or she is in favour. If tla@ne of only one candidate is entered on the
ballot paper, the member of tRéigikogushall mark a cross in the space marked in favour o
opposed on the ballot paper.

After completing the ballot paper, the member efRiigikogushall place the ballot paper in the
ballot box. If a member of thRiigikogu spoils his or her ballot paper before placingnithe
ballot box, he or she has the right to obtain a hallot paper from the voting committee. The
member of theRiigikogu shall return the spoiled ballot paper to the NwatioElectoral
Committee or the voting committee.

In the elections using the electronic system, tite uf each member of Parliament is held secret
and the system gives information only how many sy@ee present, missing, voted in favour,
against or impartial and how many did not vote.

C. Should there be a violation of secrecy of vot& the framework of an election by
Parliament:

1. What are the different types?

The types of violation are not prescribed in laws.tAere is no practice concerning violations of
secrecy in elections in Parliament, it is not dassto give a clear answer. Probably, voting
outside the voting booth, marking the ballot papessng different colours to complete the
ballot paper or showing the ballot paper to angofgerson could all be dealt as violations.

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?

There are no time-limits to prove the violationsewhhe election procedure is going on. If the
violation takes place after the actual voting pdare, the claim has to be submitted promptly
after the announcement of the voting results.

3. Are there any means of appeal and before whomlgetion judge, presidency of the
Chamber, etc)?

In elections by electronic system, if the votinggedure is violated in the course of voting or
if a member of thé&iigikoguis not able to vote due to a technical failure imdr her voting
controls, the chair of the sitting shall suspendingpand shall confirm the decision by a
stroke of the gavel. A member of tRéigikogushall indicate such a failure by raising his or
her hand.

In voting by ballot papers, members of tRaégikogu may submit protests concerning the
organisation of voting or the voting results to Mational Electoral Committee or the voting
committee. Protests concerning the organisatiorotig shall be submitted promptly after the
close of voting. Protests concerning the votingultesshall be submitted promptly after
announcement of the voting results. The Nationatt&ral Committee or the voting committee
shall resolve any protests without delay.
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There are no means of appeal to the decisionseoptbsidency of the Parliament or voting
chamber. In the elections of the President or thsiffent or Vice-Presidents of tRégikogu it

is possible to submit a complaint to the SupremarCaf Estonia. The complaint has to be
submitted within three days from the decision ef@entral Electoral Committee.

4, To what extent and how can it be sanctioned?

The voting results may be declared void. In thisecathe voting procedure has to be
accomplished once again. According to the praaiicthe Supreme Court concerning direct
elections, the results may be called void onljhé violation may have had an impact on the
results.

There are no punishments against violation of sgareany elections in Parliament.

5. Are there any precedents or precise case-law?

There have been no complaints concerning the etecior appointments taken place in the
Parliament.
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FINLAND / FINLANDE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Ho, does this provision concern equally
all types of election or only those which take placby direct vote?

Article 25 (1) of the Constitution guarantees tberscy of vote in the election of the Parliament.
Provisions on the secrecy of the vote in othertieles are included in the Law on Elections,
which has the status of an ordinary law. This lagutates the elections parliamentary,
presidential and municipal elections as well astielrs for the European parliament.

B. Which elections take place in Parliament?

The Parliament elects the Speaker and the VicekBmedhe members of the Committees of the
Parliament, the Ombudsman and the Vice Ombudsrergtate Auditors, the members of the
Board and the Auditors of the Central Bank, theifaud of the Parliament, the members of the
Board of the Parliament Library and the memberthefBoard of the National Social Security
Institute. In the parliamentary rules of procedihere are common rules for all the elections
taking place in the Parliament. According to thesmvisions, the procedure is based on closed
ballots. Only the members of the Parliament areaigted to vote.

For each one:

1. Who is authorised to vote and how is the electalrprocedure organised?

2. Is secrecy of vote formally required during vomg; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

3. What practical arrangements are made to ensured effectiveness?

C. Should there be a violation of secrecy of vot&) the framework of an election by

Parliament:

1. What are the different types?

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?

3. Are there any means of appeal and before whomiéetion judge, presidency of the
Chamber, etc)?

4. To what extent and how can it be sanctioned?

5. Are there any precedents or precise case-law?

There are no specific rules on the violation of $kerecy of the vote, nor are there any cases
where such a violation has occurred.
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FRANCE

l. Est-ce qu’une disposition constitutionnelle (etlu) Iégislative de caractere général
garantit le secret du vote dans votre pays ? Conaee-t-elle indifféremment tous les
types d’élections ou uniquement celle au suffrageréct ?

Dans l'objectif d’assurer la liberté de I'électele,secret du vote est élevé au rang de regle
constitutionnelle. En effet, l'article 3, al. 3 te Constitution dispose que « le suffrage [...]
esttoujoursuniversel, égal et secret ». On remarque quertauiation de l'article 3 laisse au
Constituant la liberté de choisir entre suffrageedti et indirect selon le type d’élection
politique visée. Cependant, les trois principesaci@risant le vote, dont le secret, doivent
étre,en tout état de causeespectés. Par ailleurs, le principe du searetale est repris, de
maniere catégorique, dans le Code électoral. S@ditle L.59, « le scrutin est secret ». Ce
principe général du droit électoral est garanti gies sanctions pénales (C. élect., article L.
113, L. 116) et par une série de garanties comrpadsage obligatoire par l'isoloir (C. élect.,
article L. 62), I'opacité des enveloppes (C. él&t54) ou la standardisation des bulletins de
vote (C. élect. R. 30).

Par ailleurs, le principe du secret du vote estitiEmé comme respecté dans I'hypothese du
vote par procuration qui suppose toutefois queltigagye soit connu du mandataire. La loi du
31 décembre 1975, tout en supprimant le vote parespondance, a fait du vote par
procuration la modalité exclusive du vote des atssebans le but d’empécher un usage
abusif du vote par procuration, les modalités peévpar les articles L. 71 a 78 et R. 72 a 80
du Code électoral, ont été rendues plus restre{pae la loi du 30 décembre 1988 qui prévoit
notamment qu’'un méme mandataire ne pourra receusrd’une procuration dans le cas de
procurations établies en France (C. élect. articl@3, al. 1). Le déroulement du vote par
procuration est en outre soumis aux mémes modajitéselles visant a garantir le secret du
vote. En ce sens, l'article L. 74, al. 1 du Codectdral renvoie a la procédure générale de
l'article L. 62 (notamment passage par l'isoloir).

Il. Quelles sont les élections effectuées par lafement ?

On examinera uniquement les élections effectuéed'grasemble des parlementaires, en
écartant ainsi a la fois la procédure de partimpades députés au college électoral du Sénat
et celle de nominations ayant lieu au sein desmagaes assemblées. La fonction électorale
du Parlement, ainsi entendue, justifie des deérogaticoncernant les regles générales
régissant la votation tant par I'établissement cutin secret (A) que par les modalités de
son déroulement (B). Ces dérogations s’appliquemtjuement lorsqu’en matiére de
nominations personnelles, il y a lieu de recoudr scrutin. Si, pour certains types de
fonctions, la nomination par scrutin est le priegipour d’autres, elle demeure une exception
entourée de conditions procédurales (C)

A. L'établissement du scrutin secret pour les nommations personnelles

A I'Assemblée nationale, comme au Sénat, le votemsime « soit a main levée, soit par
assis et levé, soit au scrutin public ordinairet g&o scrutin public a la tribune » (article 63,
al. 1 RAN et article 53 RS). Hors ces cas, les deéglements prévoient que le vote a lieu a
main levée et c’est d'ailleurs le mode de votat®mplus fréquent. Une dérogation expresse
est toutefois établie dans I'hypothése ou les asksss fonctionnent en tant que corps
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électoral, c’est-a-dire principalement en matiéeedésignations personnelles. En effet, « le
vote a main levée est de droit en toutes matiésas, pour les désignations personnelles »
(article 64, al. 1 RAN et article 54, al. 1 RS). foaction électorale des Assemblées justifie
ainsi un recours exceptionnel au vote secret. [BaReglement de I’Assemblée nationale que
celui du Sénat disposent, dans des termes quagigdes, que « lorsque I'Assemblée doit
procéder, par scrutin, a des nominations persas)di scrutin estecret» (article 63, al. 2
RAN), ou bien que «[...] les nominations en assempléniére ou dans les commissions ont
lieu au scrutirsecret» (article 61, al. 1 RS).

Une délégation de vote, dans les cas ou les pamntames procedent a des nominations par
scrutin secret, est-elle possible ? Une premiastie des Réglements de deux Assemblées
irait dans le sens de I'exclusion de ce procéde des scrutins secrets. En effet, I'article 62,
al.2 du Reglement de I’Assemblée nationale disppsele droit de vote des députédans

les scrutins publicpeut étre délégué par eux dans les conditiongg$iygar I'ordonnance
n° 58-1066 du 7 novembre 1958Bans le méme esprit, le Réglement du Sénat préueit

la délégation «[...] vaut pour les scrutins sgaance publiqueet pour les votes en
commission » (article 64, al. 1bis RS). Toutefaians sa décision n° 73-49DC du 17 mai
1973 le Conseil constitutionnel infirme cette imgsien. Saisi par le Président du Sénat d’'une
résolution tendant notamment a écarter I'hypotliEsdélégation pour les scrutins secrets, le
juge constitutionnel la déclare non conforme adagiitution. Il se fonde sur 'ordonnance n°
58-1066 du 7 novembre 1958, prise en applicatiohaticle 27 de la Constitution, dont le
2%alinéa énonce la possibilité d’une délégation @n qae dérogation valable au principe du
vote personnel des parlementaires. |l estime quddhnance susvisée, portant loi organique
autorisant exceptionnellement les parlementairegléguer leur droit de vote, « n’apporte
aucune restrictiora l'autorisation conférée aux membres du Parleaentéléguer leur droit
de vote dans les cas qu'elle énumere (motifs \edatié la délégation) » (cons. 9). En tout
état de cause, les Réglements des deux Assembidegrent I'exercice du vote par
délégation de précautions procédurales. Dans degsajuasi-identiques, ils disposent que la
délégation doit étre notifiée au Président de €as#sdée concernée avant l'ouverture du
scrutin ou du premier des scrutins auxquels l'es®¢ ne peut prendre part. Cette notification
doit indiquer le nom du sénateur appelé a votdieauet place du délégant, ainsi que le motif
de I'empéchement, dont l'appréciation appartientBateau. La délégation ainsi que sa
notification doivent, en outre, indiquer la duréelémpéchement. A défaut, la délégation est
considérée comme faite pour une durée de huit.j@asf renouvellement dans ce délai, elle
devient alors caduque a l'expiration de celui-didke 62, al. 3, 4 RAN et article 64, al. 2
RS).

B. L’organisation de la procédure électorale

Dans les deux Assemblées, le caractere effectffcdutin secret est garanti par une série de
régles procédurales qui s’appliguent dans touteottigse de nomination personnelle. Le
Réglement de I'Assemblée nationale distingue emleeix procédures, susceptibles de
s’appliquer, selon gque le scrutin secret a liea tibune ou dans les salles voisines de la salle
des séances (article 69, al. 1 RAN). Dans le precas, apres I'appellation nominale de tous
les députés par les huissiers, on procede a |I'@mangt des noms des votants. Le vote a lieu
au moyen d'une urne électronique. Il a lieu palelial si celui-ci ne fonctionne paShaque
député remet son bulletin a I'un des secrétaices le dépose dans une urne placée sur la
tribune. Le résultat est constaté par les secestair proclamé par le Président (article 66, al.
5, 6 et 7 RAN). Dans le second cas, lorsque |eiscse déroule dans les salles voisines de la
salle des séances, des scrutateurs tirés au scgdant a I'émargement des listes de votants.
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Ensuite, chaque député dépose son bulletin dangmeeplacésous la surveillance de I'un
des secrétaireslu Bureau. Puis, les secrétaires dépouillent letiscret le Président en
proclame le résultat en séance (article 69, al.ANR On remarquera que la différence
principale entre les deux procédures réside daméléeaccordé aux secrétaires : alors que
dans le premier cas le bulletin est confié auxé&aires qui, eux, le déposent dans I'urne,
dans le second cas le bulletin est déposé dameeldirectement par le député électeur. Cette
derniere modalité est également appliguée au Sénat

En effet, le Réglement du Sénat prévoit une prawedwnique qui s'applique a toute
nomination personnelle au scrutin secret ayantdieassemblée pléniere. On peut découper
cette procédure en trois étapes. D’abord, aprésuttation du Sénat, le Président indique
I'heure d'ouverture et la durée du scrutin. Une @st placée dans I'une des salles voisines de
la salle des séancesus la surveillance de 'un des secrétamssisté de deux scrutateurs.
Ensuite, chaque sénateur dépose son bulletin Wane ket les scrutateurs émargent les noms
des votants. Enfin, les secrétaires font le défuént du scrutin et le Président proclame le
résultat (article 61, al. 3, 4, 5 et 6 RS). Il ylieu de remarquer que le recours a cette
procédure reste explicitement facultatif. En effetReglement du Sénat dispose que « pour
les nominations en assemblée pléniére, le Sémaitdécider que le vote aura lieu » de la
maniére ci-dessus décrite (article 61, al. 2).

Par ailleurs, le Réglement du Sénat contient désigions quant a la majorité requise pour
les nominations personnelles. En dérogeant auipérde la majorité absolue des suffrages
exprimés (article 52, al. 1 RS), le Reglement dispque « lorsque le Sénat procede par
scrutin a des nominations personnelles en séagoe&pt, si la majorité absolue des suffrages
exprimeés n'a pas été acquise au premier ou auétaaxiour de scrutin, au troisieme tour la
majorité relative suffit ; en cas d'égalité dedragfes, le plus agé est nomme » (article 52, al.
2 RS). Le Reglement de I'’Assemblée nationale reaptarméme régle dans les dispositions
spécifiques détaillant chaque cas de nominatiosopeelle (cf. infra).

C. Les nominations personnelles témoignant de lariction électorale du Parlement

L’élection des Présidents des deux assembléesainstelle des membres de la Haute Cour
de Justice et de la Cour de Justice de la Républequnt effectuées selon le principe du
scrutin secret, expressément énoncé dans les ispsgelatives des Reglements de deux
Assemblées (1). En revanche, pour les autres ndiorisgpersonnelles, le recours au scrutin
demeure souvent une hypothese exceptionnelle seunss conditions procédurales (2).

1. Les nominations personnelles régies par le pigipe du scrutin secret

Dans les deux Chambres, le recours au vote sestriirmellement requis pour I'élection des
Présidents (a) et pour la nomination des jugefatigts et suppléants a la Haute Cour de
Justice et a la Cour de Justice de la République (b

a. L’élection des Présidents et des autres membrdes Bureaux des assemblées

Aux termes de l'article 32 de la Constitution, <Agsident de ’Assemblée nationale est élu
pour la durée de la Iégislature. Le Président duaBSést élu aprés chaque renouvellement
partiel ». Les Reglements respectifs de deux Chasnbkigent expressément le secret du
vote, disposant que « le Président [...] est élucautia secreta la tribune » (article 9, al. 2

RAN et article 3, al. 4 RS). Par ailleurs, dansdegx Chambres, I'élection présidentielle est
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effectuée au scrutin secret uninominal majorit@ir&ois tours. Une majorité absolue des
suffrages exprimés est exigée aux deux premiers,talors qu'une majorité relative suffit
pour le troisieme. En cas d'égalité de suffrageglus agé est élu (article 9, al. 2 RAN et 3,
al. 6 RS).

La nomination des autres membres du Bureau (viésigents, questeurs, secrétaires) est
soumise a une procédure qui differe selon la Chamdincernée :

- A 'Assemblée nationaldls sont choisis par accord entre les présiddatgroupe.
Ceux-ci « se reunissent en vue d’établir, danglimrde présentation qu’ils déterminent la
liste de leurs candidats aux différentes fonctiorfarticle 10, al. 3 RAN). Si le nombre des
candidats est égal a celui des sieges, les candidagont affichées et prennent effet des leur
publication au Journal officiel (article 10, alRAN). En revanche, en cas de désaccord ou
lorsque le nombre des candidats est supérieur mlbneodes sieges a pourvoir, la nomination
a lieu au scrutin plurinominal majoritaire (articdd®, al. 6 RAN). En I'absence de mention
spécifique, la regle générale, selon laquelle sgloe I'Assemblée doit procéder, par scrutin, a
des nominations personnelles, le scrutirsestet» (article 63, al. 2 RAN) s’applique.

- Au Sénatl'élection des vice-présidents et celle des questont lieu, « au scrutin
secref par scrutins séparés et par bulletins plurinomina (article 3, al. 7 RS). Les
modalités du suffrage sont les mémes que celleaipsépour I'élection du président (article
3, al. 8 RS). Il n’en est pas de méme de I'élecian fonctions de secrétaire. Celle-ci est
effectuée sur la base d’'une liste de candidatbjiétaelon la représentation proportionnelle
des groupes et compte tenu de la représentatiansacgux groupes aux autres postes du
Bureau. Cette liste est remise au Président gfaitaafficher (article 3, al. 9 RS). Elle est,
ensuite, ratifiée par le Sénat et le Présidentqute@ la proclamation des secrétaires (article
3,al. 11 RS).

b. Les nominations a la Haute Cour de Justice etla Cour de Justice de la République

Dans les deux Chambres, qu'il s’agisse de I'électie la Haute Cour ou de la Cour de
Justice de la République, « il est procédé a tiélegar scrutirsecret plurinominal » (article
157, al. 2, article 157-1, al. 2 RAN; article 8al. 2 RS et article 86bis, al. 3 RS
respectivement). Les Reglements se fondent suddiorance n° 59-1 du 2 janvier 1959
portant loi organique sur la Haute Cour de Jusdiosi que sur la loi organique n° 93-1252
du 23 novembre 1993 sur la Cour de Justice de pulRtigue. En effet, dans les deux lois
organiques le principe du scrutin secret est eitpiient posé (article 2, al. 3 et article 1, al. 1
respectivement). Dans le cadre de ces nominatieast élus, a chaque tour de scrutin, dans
l'ordre des suffrages, les candidats qui ont obtemunombre de voix au moins égal a la
majorité absolue des suffrages exprimés. En oilitest procédé a autant de tours de scrutin
gu'il est nécessaire, jusqu'a ce que tous les siégent pourvus. En cas d'égalité des
suffrages pour les derniers sieges a pourvoircdeslidats sont proclamés élus dans l'ordre
d'age des candidats titulaires, en commencantepplus 4gé, jusqu'a ce que tous les sieges
soient pourvus (article 157, al. 4 et article 15&l15, 6 RAN ; article 85, al. 4, 5, 6 et article
86bis, al. 4, 5 RS respectivement).

2. Les nominations personnelles impliquant un reeos exceptionnel au scrutin
secret
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Ce cas de figure concerne les nominations auxrdiffés commissions parlementaires ainsi
gue celles aux assemblées internationales et eempps. Les conditions émises pour un
recours au scrutin par les Reglements de deux Asdéem different notablement, ce qui
nécessite un examen seépareé des réglementationsadygs a chacune d'elles.

A I'Assemblée nationalde chapitre VI du Reglement prévoit deux procéduyénérales de

nominations personnelles susceptibles de s’appliqursque [...] I'Assemblée doit

fonctionner comme un corps électoral d'une autrserablée, d'une commission, d'un
organisme ou de membres d'un organisme quelcongpe [article 24 RAN).

La premiére procédure, consacrée par l'article 28NRest d’application dans toute
hypothése ou une nomination obéirait a I'exigencael représentation proportionnelle des
groupes. Dans ce cas de figure, le Président dmsdiAblée fixe le délai dans lequel les
présidents des groupes doivent lui faire connésenoms des candidats qu'ils proposent. A
I'expiration de ce délai, les candidatures tranesiau Président de I'Assemblée sont
affichées et publiées alournal officiel.La nomination prend immédiatement effet dés cette
derniere publication. L'absence de scrutin estidinsegle pour la nomination des membres
des commissions permanentes et des commissionqu&tn (les articles 37, al. 1 RAN et
140, al. 3 RAN respectivement renvoyant expressémda procédure fixée par l'article 25
RAN). Il en va de méme de la nomination des membdesscommissions spéciales et des
commissions mixtes paritaires. En effet, les aticB4 RAN et 111 RAN respectivement,
sans renvoyer a l'article 25 RAN, reprennent, passentiel, les modalités de nomination
prévues par ce dernier.

La deuxieme procédure de nomination, consacrééagsticle 26 RAN, vise I'hypothése ou

le nombre des candidats est supérieur au nombregiéigss a pourvoir ou lorsque le texte
constitutif dispose qu'il y a lieu a scrutin. Dares cas de figure, 'Assemblée procede a la
nomination par un vote, suivant le cas, au scruiimominal ou plurinominal (article 26, al.

4 RAN). La majorité absolue est requise aux dewmpers tours de scrutin ; au troisieme
tour, la majorité relative suffit et, en cas d'é@gatfle suffrages, le plus agé est nomme (article
26, al. 7 RAN). En I'absence de mention spécifiqagggle générale selon laquelle « lorsque
I'Assemblée doit procéder, par scrutin, a des natimns personnelles, le scrutin estret»
(article 63, al. 2 RAN), est d’application. Le reice au scrutin, suivant les modalités arrétées
par l'article 26 RAN, est expressément prévu paurnbmination des représentants de
I'Assemblée nationale aux assemblées internatismaleeuropéennes (article 29, al. 1 RAN).
En revanche, pour la nomination des membres a tan@ission mixte paritaire, il y a lieu a
scrutin uniguement dans le cas ou le nombre deidatsdest supérieur au nombre de siéges a
pourvoir (article 111, al. 5 RAN, qui renvoie extiepnellement a la procédure de l'article
26 RAN).

Au Sénatl'article 8 du Reglement organise une procédwendmination applicable, tant
pour les commissions permanentes (mention expozssel’al. 1 de l'article 8 RS) que pour
les commissions spéciales et les commissions d&adrenvoi des articles 10, al. 2 et 11, al.
2 RS respectivement). Pour la désignation des nesmie ces trois types de commission,
une liste de candidats est établie, conformémenta aregle de la représentation
proportionnelle, par les bureaux des groupes @tliégué des sénateurs ne figurant sur la liste
d’aucun groupe (article 8, al. 2, article 10, abtll1, al. 2 RS). Cette liste est ensuite affichée
et le Président du Sénat fait connaitre qu’il a prtgcédé a son affichage. Le recours au
scrutin est soumis a une triple condition : il fdigbord qu’une opposition soit faite a la liste
des candidats ainsi présentés, dans un délai dhewre suivant l'avis du Président
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concernant l'affichage (article 8, al. 4 RS) ;alut ensuite que le motif de I'opposition soit
autre que le non-respect des régles de la repetgenproportionnelle et que I'opposition
soit rédigée par écrit et signée par trois présglda groupe ou par soixante sénateurs (article
8, al. 7 RS) ; il faut, enfin, qu’elle soit prise eonsidération par le Sénat (article 8, al. 8 RS).
Lorsque ces trois conditions sont réunies, le S@natéde a la nomination «a un ou
plusieurs votes par scrutin uninominal, en asseanpliéniere ». Le recours au scrutin pour la
nomination des membres a la Commission mixte pagitst soumis aux mémes conditions
(article 9, al. 5 a 9 auquel renvoie I'article 82,4 RS) a la seule différence que le texte de
I'opposition doit étre signé par un président deuge ou par trente sénateurs (article 9, al. 6
RS). En I'absence de mention spécifique au secrafote, on le déduit de la régle générale
de larticle 61, al. 1 du Reglement, selon lequet [«.] les nominations en assemblée
pléniére [...] ont lieu au scrutisecret». En ce qui concerne la nomination des représenta
aux assemblées internationales et européennesjeanwention spécifique ne figure dans le
Réglement du Sénat. On peut toutefois considérer lguprocédure de larticle 8 du
Reglement est applicable, des lors que cette ndimimdoit tenir compte de la représentation
proportionnelle des groupes dans le Sénat (aditleRS).

lll.  Le contrdle du secret du vote dans le cadre’élections par le Parlement

L’exercice de la fonction électorale du Parlemenmganisé de maniére exclusive par les
Reglements des deux Assemblées, ne peut faireet'abjn recours juridictionnel. On
relevera, a cet effet, la décision du 16 avril 1986Conseil constitutionnel portant sur la
régularité de I'élection du Président de I'Assembléationale. Saisi, par une députée,
candidate a la présidence de I'Assemblée natiodale,'recours” lui demandant de constater
que les remplacants des députés devenus minisgresuvaient participer au scrutin ayant
abouti a la proclamation du Président de I'Asseeiétionale le 2 avril 1986, le juge
constitutionnel s’est déclaré incompétent. Dansitjue considérant de sa décision, il estime
gu’ « aucune disposition de la Constitution ne dgonampétence au Conseil constitutionnel
pour statuer sur la régularité de I'élection dwsiélent de I'Assemblée nationale [...] ». Ainsi,
le contréle de la régularité des procédures mettantoeuvre la fonction électorale du
Parlement s’exerce selon les seules modalités eséwpar les Réglements de deux
Assemblées, selon lesquelles la violation des seglecédurales, en la matiere, est
susceptible d’entrainer des sanctions disciplisaire

A I'’Assemblée nationalél revient aux secrétaires de constater la fradaes les scrutins,
notamment en ce qui concerne le caractere persaiingbte Sur leur proposition, le Bureau
de I’Assemblée peut décider d'imposer une peineilinaire de privation, pendant un mois,
du quart de l'indemnité allouée au député. Erdea®cidive pendant la méme session, cette
durée est portée a six mois (article 77-1 RAN). Déhypothese grave ou un député
entreprendrait de paralyser la liberté des votassee livrant a des agressions contre ses
collegues et malgré le rappel a I'ordre du Prédjdesiui-ci « léve la séance et convoque le
Bureau » (article 77, al. 1 RAN). Ce dernier pergposer a I'Assemblée de prononcer la
peine de la censure avec exclusion temporaireiaatra«l'interdiction de prendre part aux
travaux de I'Assemblée et de reparaitre dans EsPaé I'Assemblée jusqu'a I'expiration du
guinziéme jour de séance qui suit celui ou la meaugté prononcée » (article 73, al. 6 RAN)
ainsi que « la privation de la moitié de l'indeténparlementaire [...] pendant six mois »
(article 77, al. 2 RAN).

Au Sénaten 'absence de peine spécifique pour la viatatio secret du vote, on peut estimer
gu'une procédure telle que celle de l'article 7@l Reglement de I'’Assemblée nationale
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s’applique par analogie. En effet, on peut considgu’il incomberait alors aux secrétaires,
de par leur réle de surveillance du déroulemerdgatutin (article 61, al. 3-6 RS), d’avertir le
Bureau du Sénat de toute irrégularité de procéduommpris de la violation éventuelle du
secret du vote.
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GEORGIA /| GEORGIE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

Provisions of the Constitutional and other legigtatcts which refers to the secrecy of the vote
and to the guarantees of secrecy of the vote:

1. Constitution of Georgia:

a) In accordance with paragraph 1 of Article 49¢ Huarliament of Georgia shall consist of
members of the Parliament elected by on the bdsimiversal, equal and direct suffrage by
secret ballot;

b) In accordance with paragraph 1 of Article 55¢ TParliament of Georgia shall elect the
President and the Vice-Presidents of the Parliaimeatsecret ballot;

¢) In accordance with paragraph 1 of Article 70e Fresident of Georgia shall be elected on the
basis of universal, equal and direct suffrage loyeddallot.

2. Following to paragraph 3 of Article 10 of therGtitutional Law on the Status of the
Autonomous Republic of Adjaria, The Supreme Couwtilthe Autonomous Republic of
Adjaria shall be elected on the basis of univeesglial and direct suffrage by secret ballot.

3. Organic Law of Georgia the Election Code of @&o

a) In accordance with Article 4, Elections in Ggarshall be held on the basis of universal,
equal and direct suffrage, and by secret vote;

b) In accordance with paragraph 1 of Article 8,cktes in Georgia shall be held by secret
ballot. Following to paragraph 2 of the same Agtid\ny intervention, restricting the possibility
to freely express the will of voters shall be pboteid. Also any control on the free expression of
the will of voters shall be prohibited,;

¢) In accordance with sub-paragraph "a" of pardg@&mwf Article 50, voting booths shall be
arranged in the polling station for the secrecyaks. Following to paragraph 5 of the Same
Article. The PEC Chairman shall bear the respolitsitior ensuring the secret voting;

d) In accordance with sub-paragraph "e" of pardgtapf Article 54, the voter shall fill in the
ballot paper(s) in the voting booth for the sea@ing. Member of the election commission
does not have a right to violate the secrecy a#.vot

4, In accordance with paragraph 1 of Article 21tted Law of Georgia on Local Self-
government, local self-government representatily besakrebuloshall be elected on the basis
of universal, equal and direct suffrage by seca#obby the citizens of Georgia Residing on the
corresponding territory.

5. In accordance with Article 164 of the Crimiade of Georgia, encroachment upon the
privacy of voting of the participant of electiomeferendum or plebiscite shall be punishable by
fine or by corrective labour for up to one yeatangth or by imprisonment for the term not in
excess of two years.

All above mentioned provisions concern only elediavhich take place by direct vote.
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B. Which elections take place in Parliament?

Elections which take place in Parliament of Georgia

1. Parliament of Georgia shall elect:

a) President of the Parliament of Georgia;

b) Vice-Presidents of the Parliament of Georgia;

¢) Chairman of the Committee of the Parliament eb@ia;

d) Chairman of Temporary Investigation Commissiord a&hairman of other Temporary
Commissions of the Parliament of Georgia;

e) 9 members of the Council of the National BankGaforgia — upon the submission of the
President of Georgia,

f) President of the Chamber of Control of Georgigoon the submission of the President of the
Parliament of Georgia,

g) Ombudsman of Georgia,;

h) 4 members of the highest Council of Justice @1Gia,;

i) 3 members of the Constitutional Court of Gegrgia

) President of the Supreme Court of Georgia anlgigs of the Supreme Court of Georgia —
upon the submission of the President of Georgia;

k) Chairman and 6 members of the Central Electi@am@ission of Georgia - upon the
submission of the President of Georgia.

For each one:

1. Who is authorised to vote and how is the electd procedure organised?

In the Parliament of Georgia in the process ofdleetion of above mentioned state officials
only the members of Parliament are authorised te,\also on the ground of Article 140 of the
Rules of the Parliament of Georgia, Member of Barént votes personally and transfer of the
right to vote or ballot card to the other persoma&imissible. In accordance with Paragraph 3 of
Article 60 of the Constitution of Georgia, Votingadl always be by open except for the cases
defined in the Constitution and law. Following tatiéles 141-142 of the Rules of the
Parliament of Georgia the procedure of voting isrofhand rising, reading a list, printing out
the last names by using the electronic system thgioby nominal ballot papers- nominal
ballot) or secret (with ballot paper by using alecic system of voting without filling in last
names). Before each voting the Chairman of thegpjesitting makes a statement concerning
the form of voting. At the process of holding trecret voting, Temporary Commission for
Counting Votes or Procedural Issues and Rules Ctigarestablishes the place for voting and
the form of ballot paper.

2. Is secrecy of vote formally required during votng; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

Election of the Following public officials in theaRiament of Georgia is obligatory to be held
on the basis of secret voting:

a) President of the Parliament of Georgia — onbthgs of paragraph 1 of Article 55 of the
Constitution of Georgia and paragraph 1 of Artitl@7 of the Rules of the Parliament of
Georgia;

b) Vice-Presidents of the Parliament of Georgia-the basis of paragraph 1 of Article 55 of the
Constitution of Georgia and paragraph 1 of Artitle5 of the Rules of the Parliament of
Georgia;
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c) Ombudsman of Georgia — on the basis of paragBaphArticle 6 of the Organic Law of
Georgia on the Ombudsman;

d) 3 Members of the Constitutional Court of Georgim the basis of paragraph 3 of Articfe 7
of the Organic Law of Georgia on the Constitutiddaurt of Georgia.

3. What practical arrangements are made to ensures effectiveness®ee part C. of the
Questionnaire
C. Should there be a violation of secrecy of vota the framework of an indirect vote

Following Mechanisms are established to guarariteeptincipal of secrecy of vote in the
process of elections in the Parliament of Georgia:

Following to Articles 139-142 of the Rules of tharlament of Georgia quorum shall be
examined before the voting. Aimed to participatehie voting, a Member of Parliament, who
did not pass the final registration, is obligedpttss the registration by oral statement before
voting. During the assessment of the results ahgptmajority of attendants shall be calculated
from the total amount of that Members of Parliame@hb were presented at the Parliament
before voting and from the Members of Parliamenb whssed the registration before voting. If
the necessary amount of the Members of the Parieufioe the voting is not attending the
plenary sitting, election shall be postponed.

Member of Parliament shall vote personally. Transfehe right to vote or ballot card to other
person in inadmissible. If a Member of Parliameadtrbt participate in the voting, he/she shall
not be permitted to vote concerning this issue dfile announcement of the voting results. At
the moment of voting process, a Member of Parliansgorohibited to live the sitting hall.

During the secret voting by the ballot papers, Teragy Commission for Counting Votes or

Procedural Issues and Rules Committee of the Raatia establishes the place for voting and
the form of ballot paper. Ballot papers shall netdifferent from each other. Ballot paper filled

in by violating the procedure determined by theeRubf the Parliament shall be considered
invalid.

In case if the results of voting appear to be thigext of doubt, by the request of fraction,
majority or minority the data of the election canrbad out.

Properly motivated statement on the doubt concertiie voting results shall be submitted to
the chairman of the sitting immediately, who shahsfer the issue to the "Mandaturtukhutses"
(Person responsible to protect the order in thdiaRsent's building and sitting hall of the
Parliament of Georgia) for the examination. Theefashall examine the issue and immediately
deliver the opinion to the Parliament. If the résol the mentioned opinion confirms the
falsification of the votes, new voting shall takege only in case if the amounts of doubtful
votes are changing the final voting results. Uh# settlement of the existed dispute concerning
the voting results it is inadmissible to hold othksction.

Appropriate office of the staff of Parliament shalyjister taking and return of the ballot card by
the Member of Parliament. Transfer of the ballodd® the other person is inadmissible and
following to the Rules of the Parliament of Georgithe subject of liability.

The following forms of pressure shall be put on Member of Parliament for violation of the
procedures of registration or forms of voting:
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a) Notification by bringing in the protocaol,
b) Retain of the salary in amount of from 1 to éthosalary.

The chairman of the sitting shall inform the Panlgnt on result of each voting. Mentioned
results shall be published in the official gazeftthe Parliament and in the Internet Site.
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HUNGARY / HONGRIE

A. The Hungarian Constitution (Act 20 of 1949) deetathe “basic principles of elections”
in Article 71, para. 1:

“Members of Parliament, Members of the Europeanli@arent, members of representative
bodies of local governments, Mayors and the Mayothe Capital are elected by direct,

secret ballot by voting citizens, based on theiversal and equal right to vote.”

Thus secrecy is mentioned exclusively in the cdndéxlirect vote. Secrecy is one of the basic
principles of elections but the constitution doesdefine or specify its content. And neither do
the laws on electoral matters (as Act 34 of 198%henelection of Members of Parliament, or
Act 100 of 1997 on the electoral procedure).

B. The constitution, several laws, and the Stan@irders® of the Parliament regulate the
cases when the election of high officers of theeStakes place by indirect vote. These are as
follows according Article 19, para. 3, point k)tbé Constitution:

. the President of the Republic,

. the Prime Minister,

. the members of the Constitutional Court,

. the Parliamentary Commissioners (i.e. the omieds3,

. the President and Vice-Presidents of the Statht Dffice,

. the President of the Supreme Court,

. the Chief Public Prosecutor.

~NOoO oI, WNBE

Standing Order no. 132 lists the same high officar&l declares that thégre elected by
Parliament in accordance with the rules laid downtle Constitution or in separate Acts. ...
The election shall be held by secret ballot, extaypthe election of the Prime Minister”.

The Prime Minister is elected by the majority of thotes of the Members of Parliament. The
Parliament decides on the election of the Primeid#n together with the Government’s
programme (Article 33 of the Constitution). Theesat obviously not secret.

In the six cases where the indirect vote is sebesically the same procedural rules apply. In the
case of the election of the President of the Repabme specific rules are added.

The general rules of the indirect electoral procedu

The Hungarian Parliament consists only of one cleaimlith 386 deputies. All members of the
Parliament are entitled to vote. The vote accortimgabove-quoted Standing Order no. 132 is
secret. Secret vote can take place not only atléwion of high officers but in other cases as
well (e.g. in the procedures of incompatibility amdpeachment against the President of the
Republic, Standing Order no. 133). The generakrafeprocedure valid for all cases of secret
vote are regulated by Standing Order no. 63. Tiideprovides only three rules:

- in the event of secret balloting the notariethefParliamerit act as vote-counting committee,

% Parliamentary resolution 46/1994 (1X.30) on the tanding orders
of the parliament
%1 The Notaries are elected from the members of gbafnent. They assist the Speaker in chairingéssions.
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- the voting takes place on voting slips place@nnelopes, making use of polling-booth and
ballot-box,
- minutes signed by the notaries shall be taketh@woting.

The House Committé&in 1998 took a position on the procedure of sdua#ot; this stand has
been since then amended several times. The stauifiep the rules of the secret ballot. It
establishes a working group that takes care otdbtienical procedure. They prepare one day
before the voting the voting slips, and place themnvelopes. The voting slips are of different
colours for each candidate. Before beginning tiessdallot, the notaries state the main rules of
procedure. During the voting at least two notagemd by the ballot-box, while the others
distribute the voting slips to the members of Rarknt.

The members of Parliament may refuse to vote. iB1¢ase the procedure is the following:
the notaries invalidate the voting slip by writiag it the name of the member of Parliament.
This fact is registered in the minutes and it isstdered an information of public interest.
The vote is considered null and void if it was nast on the official voting slip, the voting
slip was not sealed, or the voting slip was nop@eal into the ballot-box. These cases are not
taken into consideration when determining the gomriihe vote is invalid if it is not possible
to determine for whom was the vote cast. Thesesvate taken into consideration for the
quorum.

During the last presidential election (in June 300 stand was amended by the following
provision: “during the secret ballot nobody is allowed by neans to control the vote of the
members of Parliament. On the area designatechibgllot the vote shall not be registered by
any technical means, and the members of Parliasteadt not create any possibility for that.”
This position was taken by the House Committeer dftat during the second round of the
presidential election in June 2005 eight member®aliament had shown to their faction
members their voting slips in order to avoid actiara of having voted for the candidate of the
opposite political sid&® This provision turned the right to the secrecyatk into an obligation
prohibiting the members of Parliament to make theie public voluntarily.

The House Committee took position on the procedtipgesidential election in 1995. The rules
for the secrecy of the vote are the same as footther cases of secret ballot: the voting takes
place on voting slips placed in envelopes, maksgaf polling-booth and ballot-box. The only
difference is that all the candidates are listethersame voting slip.

C. None of the legal provisions regulating the votmmgcedure (constitution, separate acts,
Standing Orders, the stands of the House Commétgalplish any sanction for the violation of
the secrecy of vote. The House Committee doesaw bither any competence to examine the
secrecy of the vote.

32 According to Standing Order No. 24 the chairmarnhef House Committee is the Speaker of Parlianisnt,
members the Deputy Speakers of Parliament, ankdiaker of each party faction. In the House Committely
the faction leaders have the right to vote.

* This incident served as reason for the Parlianng@tasembly to ask for the present opinion.
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IRELAND / IRLANDE

A. Is there a constitutional and/or legislative provi®n of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

As this question does not concern voting in Pariaint has been omitted from this document.
B. Which elections take place in Parliament?

Procedure for votes other than elections in the H®mes

13 Article 15.11 of the Constitution provides tHall questions in each House shall...be
determined by a majority of the votes of the memipeesent and voting, other than the Ceann
Combhairle, or presiding member, who shall have exetcise a casting vote in the case of an
equality of votes...” Voting may be by division aifico, is generally conducted by electronic
means, save in the case of the following exceptanprovided for in Standing Order®69
namely, election of Ceann Comhairle (Speaker), natiun of the Taoiseach (Prime Minister)
and members of the Government, and motion of cendid in the Government.

Votes are taken in public as the electronic vosiggtem used in the Dail Chamber is a public
voting system in that an array of lights arrangedihorseshoe pattern corresponding to the
arrangement of the seating in the Chamber (whittects party affiliation) appears on a large
display panel on the wall over the Speaker’'s Chaine Chamber. Therefore, when a Member
casts his/her vote, the light corresponding tchkisseat is illuminated on the display panel and
the increasing Yes and No total is also shown e Wote. In addition, a printout of the vote
results is handed to the Tellers in the Chambeitaaanly after the result has been verified by
the Tellers and announced by the Speaker thabtieds/formally concluded.

A video image of the display board is fed to thedglcasting Unit which is broadcast on
television monitors around the Parliament’s prdsirturing votes. In addition, the results of
each vote appear in the daily official verbatimaref the parliamentary debates which are
placed on sale to the public and are availabl&ernternet.

Similarly voting in the Seanad is generally conéddby electronic means. The results are

fed into the internal broadcasting system, as aglppearing in the Seanad debates and on
the Internet.

Elections in Parliament

14 Elections for the position of Chairman and Dggtihairman of both Houses of
Parliament are held in Parliament. The ChairmathefDail (House of Representatives) is
known as the Ceann Comhairle, and the Deputy Chaims the Leas-Cheann Comhairle. The

3 Dail Standing Orders relative to Public Busine882- Standing Order 69.
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Chairman of the Seanad (Senate) is known as tHe@deach, and the Deputy Chairman as
the Leas-Chathaoirleach.

15 Although the Taoiseach and Members of the Gowent are appointed by the President,
the Taoiseach must have been nominatedhe Dail, and the Members of Government must
have been nominated by the Taoiseach and approyettie D&i*® As stated in reply to
Question 13 above, a division demanded on thei@heof the Ceann Comhairle and on the
nomination of the Taoiseach and members of the @owent is conducted by manual means,
ie, members walk through the division lobbies.

Election of Ceann Comhairle and Leas-Cheann Comhd in the DAil

Who is authorised to vote and how is the electorgrocedure organised?

16 The election of Ceann Comhairle and Leas-Cheannh@mlm in the Dail is governed by
Standing Orders, and all members may vote in tblesions. The first business of a new Dail
after a General Election is to elect from its Memsbthe Ceann Combhairle. The Ceann
Combhairle is elected by the Dail by way of a motinade_withounotice by any member who
has taken his or her seat according to%av&uch motion or motions are received by the Clerk
of the Dail, who acts as Chairman until the Ceaombairle is electetf If more than one
member is proposed as Ceann Comhairle, the Cladk shthe order in which the members
shall have been proposed, put the question “Thathaming the membgbe elected and do
now take the Chair of the D&il as Ceann Comhaifle’Once a Question is carried, the
nominated member is elected. Standing Ordersnetjuat the question on the election of the
Ceann Combhairle be decided like other questionsssrthere is an equality of votes, in which
case the question is decided in the negéfive.

If a division is demanded on the election of thar@eCombhairle or Leas-Cheann Comhairle,
two tellers are appointed from each stiélhe members file through the lobbies on theiseho
side and each member’s vote is recorded. On coimplef the count, the tellers sign a division
paper, which is handed to the Clerk or the Chasperas the case may be, who then announces
the numbers in favour and against the nominatichdmtlares the decisi8hThe results of the
votes are recorded in the Dail Debates.

17 An election shall also be held for the positiorLefs-Cheann Combhairle, and motions
may be made to this effect aftestice. The election of a Leas-Cheann Comhaikest@lace on

a different day to that of the election of the Ge@omhairle. Unlike the motion for the election

of the Ceann Comhairle, the motion for the elecbbheas-Cheann Comhairle must be made
after notice and the text of the motion(s) appeahe Dail Order Paper in order of receipt.

18 Each House of the Oireachtas has power undeBtdaading Orders to establish
Committees for specific purposes. Each House dedige Orders of Reference, membership

% Article 15.9.1 of the Constitution states “Eachuse [of the Oireachtas] shall elect from its merabir own
Chairman and Deputy Chairman and shall prescribie gjowers and duties”

% Article 13

%" D4il Standing Orders relative to Public Busine382— Standing Order 6

% Dail Standing Orders relative to Public Busine382- Standing Order 6

% Dail Standing Orders relative to Public Busine382- Standing Order 6

0 Dail Standing Orders relative to Public Busine®82- Standing Order 6

“1 D&il Standing Orders relative to Public Busine®82- Standing Order 68

“2 D&il Standing Orders relative to Public Busine®82- Standing Order 71
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and powers of Committees. The first duty of a Cotteaiis toelect a Chairman and Vice-
Chairman. Standing Order 77 provides that thesrateto procedure in the Dail shall apply to
procedure in Committee of the whole Dail and inn8iag, Select or Special Committees.
Therefore, as regards the election of the Chaiopersf a Committee, the Clerk to the
Committee takes the Chair and asks for nominafanthe position of Chairperson. The Clerk
puts the QuestionThat Deputy xx be elected Chairperson of the Comiit The Clerk puts
this Question for each nomination in the order ol they are received until such time as a
Chairperson is elected.

Is secrecy of vote formally required during voting;if so on the basis of what provisions
(parliamentary rules of procedure etc)?

18 It can be seen that there is no provision for sgcod vote in these elections — rather
votes are taken and recorded publicly.

What practical arrangements are made to ensure itsffectiveness?
20 As there is no provision for secrecy, this qoastioes not apply to the Irish system.

Election of Cathaoirleach and Leas-Chathaoirleachn the Seanad

Who is authorised to vote and how is the electorgirocedure organised?

21 The procedures for electing a Chairman and Deputgir@an in the Seanad —
Cathaoirleach and Leas-Chathaoirleach - are braaafijar to the procedure in the DAil, with
the exception that it is the longest-serving Senatho acts as Chairperson until the
Cathaoirleach is elected. All Members of the Sdanay vote in the election of Cathoairleach
and Leas-Chathaoirleach, nominations are made pyr@mmber and put to the Seanad as a
guestion which in the event of an equality of votels be decided in the negative. Divisions
operate in the same way as in the Dail.

22 Immediately following the election of a Cath&mch, a date will be fixed for the
election of a Leas-Chathaoirleach. Seanad committise elect a Chairman and vice-Chairman.

Is secrecy of vote formally required during voting;if so on the basis of what provisions
(parliamentary rules of procedure etc)?

23 It can be seen that there is no provision foresy of vote in this electionrather votes
are taken publicly and recorded.

What practical arrangements are made to ensure itsffectiveness?
24 As there is no provision for secrecy this quastioes not apply to the Irish system.

Nomination of Taoiseach and approval of Members dbovernment by the DAil

Who is authorised to vote and how is the electorgrocedure organised?

25 Once the Ceann Comhairle has been elected @daihethe next item of business to be
taken is the nomination of the Taoiseach. The Stgn@rders of the Dail do not give detailed
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consideration to the nomination of Taoiseach amieal of Members of Government, save to
provide that divisions may not be conducted bytedeic means in those instané@s.The
process of nomination is that Members will put fards and debate the nomination of an
individual member for Taoiseach - the main politiparties will usually put forward their
leaders - and the house will vote on those nonanatas they would any other question in the
manner described above for the election of Cearmhaole. The names of those voting in
favour and against any nominee are recorded iD#ilelebates?

26 Having been appointed by the President, thes@aoh will nominate Members of
Government to the Dail. This motion is then dethaed put to the house by one question. The
names of those voting in favour and against theimees are recorded in the DAil debates.
Pursuant to the Constitution, the President shat,ton the nomination of the Taoiseach and
with the previous approval of the DAil, proceed appoint the other members of the
Government.

Is secrecy of vote formally required during voting;if so on the basis of what provisions
(parliamentary rules of procedure etc)?

27 It can be seen that there is no provision foresy of vote in this election.

What practical arrangements are made to ensure itsffectiveness?

28 As there is no provision for secrecy, this qoastioes not apply to the Irish system.
Conclusion

29 It can therefore be seen that votes in Parlignmesiuding elections, are not by way of
secret ballot, and details of how a particular memniias voted are available for inspection on
the public record of debates.

C. Should there be a violation of secrecy of vot&) the framework of an election by
Parliament:

30 As there is no provision for secrecy of voteha context of an election by Parliament
these questions do not apply to the Irish situation

What are the different types?

At what moment can it be proved? Is it limited todivulging the contents of the vote during
voting?

Are there any means of appeal and before whom (etean judge, presidency of the
Chamber, etc)?

To what extent and how can it be sanctioned?

Are there any precedents or precise case-law?

“3 Dail Standing Orders relative to Public Busine®82- Standing Order 69(1) (b).
4 Available ormww.oireachtas.ie



CDL-EL(2006)022 -52-

LITHUANIA / LITUANIE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

In general the secrecy of vote is guaranteed bgdhstitutional provisions:

- Article 55 (1) of the Constitution: “The Seimas Kklwnsist of representatives of the
Nation — 141 Members of the Seimas who shall betexddefor a four-year term on the
basis of universal, equal, and direct suffragedayet ballot.”

- Article 78 (2) of the Constitution: “The Presideiftthe Republic shall be elected by the
citizens of the Republic of Lithuania for a fiveaygerm by universal, equal, and direct
suffrage by secret ballot.”

- Article 101 (3) of the Constitution: “The Governnbenust also resign in the following
cases: <...> 2) when the Seimas, by majority votalladhe Members of the Seimas, by
secret ballot expresses no-confidence in the Gowemnh or in the Prime Minister; 3)
when the Prime Minister resigns or dies; 4) aftecteons to the Seimas, when a new
Government is formed. A Minister must resign whesrerthan half of all the Members
of the Seimas, by secret ballot, express no-camfglen him. The President of the
Republic shall accept the resignation of the Gawemt or a Minister.”

- Article 119 (2) of the Constitution: “The membefsmunicipal councils shall be elected
for a four-year term, as provided for by law, framong citizens of the Republic of
Lithuania and other permanent residents of the @idtrative unit by the citizens of the
Republic of Lithuania and other permanent residehthie administrative unit, on the
basis of universal, equal and direct suffrage loyetdallot.”

These constitutional provisions are detailed iresponding laws, i.e. Law on Elections of
Seimas, Law on Elections of President, Law on Klastof Municipal Councils.

There are also legislative provisions on secrdbtyalihich are not provided directly in the
Constitution, for example, Law on Referendum, Aetiz (1): “Taking part in the referendum
shall be free and based upon the democratic plascgd the right of elections: universal, equal
and direct suffrage and secret ballot.”; Law onctdms to the European Parliament, Article 2
(2): “Elections to the European Parliament (or teb®s)” means elections of members of the
European Parliament to the seats allocated foR#public of Lithuania, in which members of
the European Parliament are elected in generallefiae, direct elections by secret ballot;
Article 6 “Secret ballot™. “1. Voters shall vote iperson and by secret ballot. It shall be
prohibited for a person to vote instead of anofieson or to vote by proxy. A voter who, by
reason of his physical disability, is unable tot@ballot himself, may vote with the assistance
of another person whom he trusts as laid down radgfaph 5 of Article 64 of this Law. If the
secret of another person’s voting has come to tiogvledge of anyone, it shall be prohibited to
disclose it.

2. It shall be prohibited to control the will ofethvoters during the elections. It shall be probibit
during the voting to influence the will of an eleccto vote for or against any candidate or a list
of candidates. A voter must have adequate conditomark his ballot in privacy and without
interference. It shall be prohibited to handle lladlot in such a way that the secret of voting
might be disclosed.”
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Voting procedures in Lithuanian Parliament (Seinaz&g)detailed in Chapter XVII “Voting and
vote tallying” of the Statute of Seimas. The Adidl1l5 deals with secret ballot:

“Article 115. Secret Balloting

1. Issues concerning the election of the Seimasr@lan, Deputy Chairmen, decision on
non-confidence in the Government, the Prime Minigie an individual minister, non-
confidence in any official of the Seimas or disralssf the head of a State institution
appointed by the Seimas, as well as when a volelshtaken on formulations of the charge
during the impeachment proceedings shall be vateahty by secret ballot.

2. An issue concerning appointment of the Cortgial Court Judges shall also be
voted upon by secret ballot.

3. On the decision of the Seimas, other pers@salels may also be voted on by secret
ballot.

4. Secret balloting shall be done during recessthg.

5. Ballot papers shall be stamped and distribbtedhe tellers’ group. Upon receiving
their ballot papers, the Seimas Members shall thigmecord of issued ballot papers.

6. There must be a secret voting booth and bladigtin the voting place. The ballot box
must be put in such a way that, upon approachirntyet members casting their votes would
have to cross the secret voting booth.”

Article 116. Open Ballot Voting

1. Voting shall be done by open ballots when mhésessary to elect several candidates
to some posts from a larger number of candidatdsadren it has not been resolved to vote
by secret ballot.

2. In open voting, the procedure for voting antleléshing the results shall be the same
as in voting by secret ballot except that secrdiobgoting booths shall not be used, and

ballot papers shall be filled out in the chamber.

3. It is not necessary to sign the ballot papers.

Article 117. Ballot-papers

1. A standard ballot-paper for secret and opemgathall be approved by the Seimas
prior to voting.

2. Issues concerning the dismissal of some offmiadeclaration of non-confidence in
an official shall be voted on with ballot-papers which the propositions of: "Confidence"
and "Non-confidence" or "To relieve of his post'datiNot to relieve of his post" shall be
inscribed.

3. With one ballot-paper it is only possible tdevon either the dismissal of one official
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or the declaration of non-confidence in a collestinstitution or one of its members, or the
removal of an official from his post.

4, On one ballot-paper it is only possible to wiite surnames, in alphabetical order, of
candidates to the same post.

5. In all cases, ballot-papers must have a heaamgh clearly indicates the issue being
voted upon.
6. On the ballot-paper, the member casting hiseovote shall cross out the surname of

the candidates against whom he or she is votirtgeoproposition which he or she does not
accept.

7. Ballot-papers which are not of the approved@anr unstamped, as well as ballot-
papers on which more surnames than the numbeffioiatd being elected or more than one
proposition given for election remains, shall berded invalid.

8. Additional surnames and propositions whichvarigen in shall not be counted.

9. The record of calculation of votes by ballopges shall be signed by the chairman of
the tellers' group and the presiding officer.

10. Voting ballot-papers shall be preserved in $isemas archives until the end of the
term of office of the Seimas.”

B. Which elections take place in Parliament?

For each one:

1. Who is authorised to vote and how is the electalrprocedure organised?

2. Is secrecy of vote formally required during votng; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

3. What practical arrangements are made to ensured effectiveness?

The Statute of Seimas provides for the followingéinal” election® in the Parliament:
1) Election of Seimas Chairman and his Deputiedlas 187-191):
“Article 187. The Term of Office of Seimas Leadersip

1. The Seimas Chairman, shall be elected by sbaliet at the first sitting of the Seimas
following the elections.

2. The Seimas Chairman and his Deputies shall lbeted from among the Seimas
Members at the first session of the Seimas foretiteée term during which the Seimas is in
office.

> Our analysis is based on the Statute’s provisionshich term ,elections* is used.
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3. Upon the resignation, demise, or dismissalngySeimas of any of the above Seimas
officials from office, or upon the election or ajpmment thereof to another office, elections for
a new official to fill the post shall be held dugithe next sitting of the Seimas in accordance
with the procedure provided for in this Statute.

Article 188. Nomination of Candidates for Seimas Ladership Positions

1. Candidates to the office of Seimas Chairman beypominated by written application
by at least 1/10 of the Seimas Members.

2. Candidates to the offices of deputies of then&s Chairman shall, upon having co-

ordinated with parliamentary groups, be nominatgdhle Seimas Chairman in such a manner
that the Board of the Seimas would include onevor representatives of the Seimas minority.
Said officials shall be elected by secret ballot.

<...>
Article 190. Election of Seimas Leaders

1. Voting for each candidate shall be done seglgrat

2. If more candidates than necessary are nomirateglection to one office, voting shall
be done by ballot with a list of candidates.

3. A candidate shall be deemed elected if more Hadf of the voting Seimas Members
vote for him or her, with the exception of repeating, in which case the candidate who has
received a relative majority of votes shall be degmlected.

4, In the event that no candidate receives theinemt) majority of votes, or if it is
impossible to determine which of the candidateseHasen elected due to a tie, a repeat vote
shall be held.

Article 191. Repeat Elections to Leading Positionsf Seimas

1. In voting for an empty post when there are mibi@n two candidates, all of the
candidates, with the exception of those who recettie lowest number of votes, shall remain
on the ballot for repeat balloting.

2. If several candidates have tied for the leastlyer of votes and two or more candidates
received more votes than they, the candidatesth&heast number of votes shall be removed
from the next ballot. Otherwise, all of the cantkdashall remain on the next ballot.

3. If the situation remains unchanged after tipeae vote, the election shall be postponed
to another day. If two candidates receive the requnumber of votes, the provisions of
paragraph 4 hereof shall apply.

4, If there are two candidates for an vacant eftiaring a repeat vote, the Seimas Member
who received more votes shall be deemed to have déleeted. In the event of a tie, a repeat
vote shall be held the next day; if no candidatelested during the repeat vote, a new election
shall be held.
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5. When elections to several unfilled offices hedd simultaneously and the number of
candidates exceeds the number of offices, the nahesdl of the candidates who were

nominated but not elected, shall be entered obdHhets for repeat voting. After the repeat vote,
the candidates who received the most votes shallekened to have been elected. If, after a
repeat vote, elected candidates can not be idahtihalloting shall be repeated on another day.”

2) Elections of the Chairman and Deputy Chairnfaa $eimas Committee (Article 46):
“Article 46. Elections of the Chairman and Deputy Gairman of a Seimas Committee
1. The committee shall elect its chairman and teghairman.

2. The Assembly of Elders of the Seimas shall @apprproposals for the Seimas
committees the representatives of which parlianmgrgeoups should be elected chairman and
deputy chairman of a Seimas committee.

3. The committee chairman and deputy chairmar bhatlected from the representatives
of different parliamentary groups, and the totahber of chairmen and deputy chairmen of the
committees accorded to the Seimas parliamentanpgrmust be in proportion to the number of
the Seimas Members belonging to them.

4, The committee chairman and deputy chairman beahpproved by the Seimas. If the
Seimas does not approve the presented candidaitimittee must select another candidate.

5. A member of the Board of the Seimas (except#se of the Committee on European
Affairs), Seimas Member - Government member, tharotan or deputy chairman of a Seimas
commission may not serve as a committee chairmauleputy chairman.

6. A representative of the Opposition parliamengmoup or their coalition which has more
than %2 of the Seimas Members belonging to the ntynof the Seimas, shall be elected
chairman or deputy chairman of the Committee orBihgget and Finance and the Committee
on Audit. The chairman of the Committee on the Raidmd Finance shall have two deputies.

7. The chairman and deputy chairman of a commistesll be re-elected when the
committee is formed anew.

8. A committee may re-elect the chairman or depligirman at any other time, at the
same time applying to the Seimas for approval efrtew chairman or deputy chairman. In the
event that the Seimas does not approve the newnwraior deputy chairman, the former
chairman or deputy chairman shall remain, and th@ndgittee may apply to the Seimas
concerning the same issue only during the nextaegassion.”

3) Elections of a Sub-committee chairman (Arté&le(3)):

“3. A sub-committee chairman shall be elected by dommittee and approved by the
Seimas.”

4) Elections of the chairman or deputy chairmanaofstanding commission or a
commission, whose term of power extends beyondyeae (Article 74 (1)):
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“1. The chairman or deputy chairman of a standioigumission or a commission, whose
term of power extends beyond one year, shall betezleand approved according to
established procedure for committees. A member haef Board of the Seimas or a
Government member, may not become a commissiomnehaior his deputy. The Seimas
shall appoint the chairman of an Ad Hoc CommisSion.

5) Elections of Chairman, Deputy or assistanténtdr-parliamentary Relations Groups
(Article 81 (4)):

“Article 81. Parliamentary Delegations and Inter-paliamentary Relations Groups

1. The Seimas parliamentary delegations in int@nal organisations and forums shall
be formed in the same manner as ad hoc commissions.

2. Inter-parliamentary relations groups shall @enfed on the basis of self determination
by Seimas Members.

3. Having received the recommendation of the atotis, the Chairman of the Seimas
shall inform the Seimas Members regarding the conwerment and end of joining inter-
parliamentary relations groups and of the initist@f the formation thereof and shall
announce the date and location of the first meeting

4. Following the first meeting of the group in tbeurse whereof the group chairman,
deputy or assistants shall be elected, the groagmohn shall announce formation of the
inter-parliamentary group. Based upon a statemerthé chairman of the group, the group
shall be registered at the Seimas.

<...>"

6) Elections of the Chairman of the Vote Tellers@ (Article 119 (6)):

“6. The tellers' group shall elect a chairman fitstmembers.”

7) Elections of the Chairman of the meeting of$le@nas Members (Article 103 (2)):
“Article 103. Meeting of the Seimas Members

1. The Seimas may convene a meeting of all then&eiMembers for preliminary
discussion of issues; the rules of this Statutd sbé be valid at such meetings. No decisions

shall be adopted by the Seimas at such meetings.

2. The Seimas Members shall elect the chairmaithef meeting and may establish
provisional rules of procedure of the meeting.”

For all these elections the provisions of Article51of the Statute of Seimas applies, i.e.
issues concerning the election of the Seimas Claaiyr@eputy Chairmen, decision on non-
confidence in any official of the Seimas shall bied on only by secret ballot; on the
decision of the Seimas, other personal issues isayba voted on by secret ballot.



CDL-EL(2006)022 - 58 -

C. Should there be a violation of secrecy of vot@&) the framework of an election by

Parliament:

1. What are the different types?

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?

3. Are there any means of appeal and before whomiéetion judge, presidency of the
Chamber, etc)?

4, To what extent and how can it be sanctioned?

5. Are there any precedents or precise case-law?

In Lithuania, there were no precedents or caseztawerning the violation of secrecy of vote in
the framework of the internal elections by Parliatnghere are no legislative provisions
concerning the procedure of investigation of thelations of secrecy of vote in the internal
elections by Parliament.
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LUXEMBOURG

Question A: Il n'y a pas de dispositions spéciales dans lasttation concernant le secret de
vote. En revanche la loi électorale du 18 févri@d2 (texte coordonné - Livre ler Dispositions
générales communes aux €lections Iégislatives, coral@s et européennes) contient certaines
dispositions concernant le secret du vote.

Questions B et C Notre Iégislation ne prévoit pas d'élections @firage indirect.
Secret du vote

Loi électorale du 18 février 2003 et portant modiftation

— de la loi du 31 octobre 1977 portant fusion desommunes de Asselborn,
Boevange/Clervaux, Hachiville et Oberwampach

— de la loi du 27 juillet 1978 portant fusion descommunes de Arsdorf, Bigonville,
Folschette et Perlé

— de laloi du 23 décembre 1978 portant fusion desmmunes de Harlange et Mecher

— delaloi du 23 décembre 1978 portant fusion desmmunes de Junglinster et de
Rodenbourg

Article 66

Les membres des bureaux sont tenus de recendenfat# les suffrages.
Les membres des bureaux, les calculateurs etrfesirng des candidats sont tenus de garder le
secret des votes.

Il est donné lecture de cette disposition et deesale la présente loi qui s’y rattachent, et
mention en est faite au procés-verbal.

Article 78

L’électeur recoit des mains du président un bullde vote, plié en quatre a angle droit, et qui
est estampillé au verso d’un timbre portant l'iadiien de la commune et le numéro du bureau.

Il se rend directement dans I'un des compartimenysformule son vote, montre au président
son bulletin replié régulierement en quatre, |dbtea I'extérieur, et le dépose dans I'urne.

Il lui est interdit de déplier son bulletin en sot du compartiment-isoloir, de maniere a faire
connaitre le vote qu’il a émis. S'il le fait, leégsident lui reprend le bulletin déplié, qui est
aussitét annulé et détruit, et invite I'électemeéommencer son vote.

Si I'électeur, par inadvertance, détériore le himlgui lui a été remis, il peut en demander un
autre au président, en lui rendant le premier,egtiiaussitot détruit. Il en est fait mention au
procés-verbal.
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En cas d'élections Iégislatives et européennes lsindes, I'électeur de nationalité

luxembourgeoise recoit des mains du président delletins de vote de couleur différente, I'un

pour les élections européennes, l'autre pour lestiéhs |€gislatives. L'électeur ressortissant
d’'un autre Etat membre de I'Union européenne neitrggie le seul bulletin de vote pour les
élections européennes.

Article 82

Nul n’est tenu de révéler le secret de son votpjaque réquisition que ce soit, méme dans le
cadre d’'une instruction ou contestation judiciawed’'une enquéte parlementaire.

Article 108

Tout président, assesseur ou secrétaire d'un betemut témoin de candidats qui a révéle le
secret d'un ou de plusieurs votes, est puni d'nmenale de 5.000 a 15.000 euros.
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MALTA / MALTE

A. Is there a constitutional and/or legislative provi®n of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

Article 56 (10) of the CONSTITUTION OF MALTA, whicbeals with the election of members
of the House of Representatives (in Malti€aenra tad-Deputajireads:

“(a) voting shall be by ballot and shall be carmed in such a manner as not to disclose the way
in which the vote of any particular voter is givang

(b) no person shall be permitted to vote on bedfaihother.

Provided that provision may be made by law wherdbg, person is unable, by reason of
blindness, other physical cause or illiteracy takvan his ballot paper, his ballot paper may be
marked on his behalf and on his directions by sother person officially supervising the poll at
the place of voting.

Subsection (11) of the same Article 56 continues:

Ballot papers shall be drawn up in such a mannér agable illiterates to distinguish between
the political parties to which candidates belong”.

The GENERAL ELECTIONS ACT Chapter 354 of the LawsMalta further specifies in
Article 68. (1) “The Commission [the Electoral Comssion] shall ensure that, as far as
possible, there is in each polling booth an adexjd&tance between the place where the
Assistant Commissioners sit and the voting compamts1within which voters are to mark
their ballot papers. The voting compartments shallconstructed in such a manner as to
exclude the possibility that any person may see th@woter is marking his ballot paper”.

With regards to voting for local Government the LRIGGOVERNMENT ACT Chapter 363
provides in its Third Schedule two very detaileticis. Article 34 (3): “In each polling
booth the Electoral Commission shall provide a nemmif separate cubicles wherein each
voter may record his vote in secret and behindreicuor other device to enable him to vote
in secret, and in each cubicle shall provide swddilifies as it deems necessary including,
however, a notice in the form specified in the Feanth Schedule”.

The following Article is even more fastidious intdi&

“41. (1) Any voter who declares to, and shows te tatisfaction of, the assistant

commissioners that he is unable by reason of béisginother physical cause or illiteracy to
mark his ballot paper, may request an assistantrassioner to mark the paper on his behalf
indicating for which candidate or candidates hehessto vote and the order in which he
wishes to record his vote: Provided that the vatay not ask for any particular assistant
commissioner to mark the ballot paper on his behalf

(2) The assistant commissioners are bound to seevéh regard to the voting of persons

whom they have assisted to vote.

(3) There shall be not less than two assistant aseiomers present when the vote is being
recorded under the provisions of subregulationl{@),no other person shall be allowed in the
polling booth.

(4) When an assistant commissioner is authoriseassist a voter to record his vote, the
assistant Commissioner shall require such voterotdirm his declaration on oath, and on
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satisfying himself of the correctness of such datian he shall record the vote of such voter
on the ballot paper, in accordance with the indicatnade by such voter and following the
procedure set down hereunder:

(a) The assistant commissioner shall ask the voter:

"Which of the candidates do you most desire toedeeted?" and shall place the figure 1 on
the ballot paper opposite the name of the candiddteated by the voter.

(b) The assistant commissioner shall then ask thervot

"For which of the candidates do you desire to espi@ second choice?" and shall place the
figure 2 on the ballot paper opposite the naméefcandidate indicated by the voter.

(c) The assistant commissioner shall repeat the tperan reference to a third or any
subsequent reference until the voter shall dedlaa¢ he does not desire to express any
further choice.

(d) In order to assist such voters in indicating ithpgeferences, the electoral commissioners
shall permit.

the display in the polling places of photographshef candidates, if the same are supplied by
the candidates themselves or by a political pantyheir behalf. Each photograph may bear,
in addition to the name of the candidate represgnbe badge and name of the party, if any,
to which he belongs”.

THE EUROPEAN ELECTIONS ACT Chapter 467 makes thevimions of the General
Elections Act Chapter 354 applicable to the eletifor the European Parliament.

Within the House of Representatives voting is alsvapen. The STANDING ORDERS do
not provide for a secret vote on any issue, motmmfor the purpose of election to a
Parliamentary or Public Office (Speaker or Prediaddgrthe House, Deputy Speaker, Deputy
Chairman of Committees, Ombudsman, Auditor Genéradsident of the Republic). Article
85 states: “A Member is not obliged to vote. Vosésll be taken openly and entered in the
minutes of the proceedings of the House. The Speakihe Chairman, as the case be, shall
forthwith declare to the House the result of theision and shall state the number of the

"Ayes" and of the "Noes".
B. Which elections take place in Parliament?

Parliament elects its officers, as well as the Qusman, the Auditor General and the President
of the Republic. The election takes the form ofaiam proposing a particular person, to which

members vote by replying Yes or No.

For each one:

1. Who is authorised to vote and how is the electd procedure organised?

2. Is secrecy of vote formally required during voting; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

3. What practical arrangements are made to ensure iteffectiveness?

All elected representativeslgputat) are entitled to vote. They are not obliged toevdthe
Speaker has a casting vote. All elections are gdnn the usual way: the Speaker or the
member presiding call for the vote. If his declaratof the result is challenged, there is a roll
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call and all members have to give their vote bycwg their consent, assent or abstention. If
there are contestations, the Speaker can ask fobers to stand up and be counted.

There are no secret votes.

The clerk of the House counts and registers thesviot open House, and as soon as a vote is
declared, the doors of the chamber are shut anth#éinghals see that only those present when
the vote is called, exercise their vote. The daues opened after the result of the vote is
declared.

C. Should there be a violation of secrecy of vot&) the framework of an election by

Parliament:

1. What are the different types?

2. At what moment can it be proved? Is it limitedto divulging the contents of the vote
during voting?

3. Are there any means of appeal and before whomlgetion judge, presidency of the
Chamber, etc)?

4., To what extent and how can it be sanctioned?

5. Are there any precedents or precise case-law?

As there is no possibility of a secret vote, thag s not applicable to Malta.
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MOLDOVA

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

The Constitution of the Republic of Moldova congaia general provision concerning the

secrecy of the vote. Hereby, the Article 38 padeiotes that ,the foundation of the state power
is the will of the people made known through fréectons held at regular intervals and base
don universal, equal, direct and free suffrage’e Bhmilar provisions contains the Article 61

para.l which says that ,the members of Parliamenteéected by voting based on universal,
equal, direct, secret and freely expressed suffrddee rules concerning the ways of ensuring
the secrecy of the vote are established by thedt&Code, approved through the Law no.1381
of 21st of November 1997.

At the same time, the Constitution of the RepublicMoldova contains provisions on the
election of the President of the Republic of Molddrticle 78) and of the President of the
Parliament (Article 64 para.2) by the Parliamenséegret ballot.

B. Which elections take place in Parliament?

For each one:

1. Who is authorised to vote and how is the electalrprocedure organised?

2. Is secrecy of vote formally required during voig; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

3. What practical arrangements are made to ensurdd effectiveness?

According to the Articles 64 and 78 of the Constitu of the Republic of Moldova, the
President of the Parliament and the President dfidwa are elected by the Parliament by secret
ballot. The Parliament appoints as well the othensgns (e.g. the President of the Supreme
Court of Justice, according to the Article 116 loé Constitution, and the General Prosecutor,
according to the Article 125 of the Constitutioblit in these cases there are no provisions on
the secrecy of the vote and such procedure waapptied in practice.

l. The Elections of the President of the Parliaméan

1. The President of the Parliament is elected Ipputies. According to the Parliament’s
Regulations, adopted through the Law no.797 off2apoil 1996, after the legal constitution
of the Parliament, the President of the Parliamenelected for the mandate period of the
Parliament, by secret ballot, with the ballot papeon which are written names and
surnames of all the proposed candidates by thei&adntary groups. Each Parliamentary
group shall make only one proposal. The candidiaé dbtained the majority of the votes is
declared elected. If none of the candidates obththe necessary number of votes, a second
ballot shall be held to choose from the first-pldcevo candidates, determined in the
descending order of the number of votes cast femtin the first ballot. In the case of the
parity of votes the elections shall be repeatedyhich the Parliamentary groups propose the
same or different candidate3.he Regulations do not specify other provisionsceoning the
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elections of the President of the Parliament, aafjgche electoral procedure regulations.
Usually, The Parliament forms the Commission foe #lection by secret ballot of the
President of the Parliament. The Commission isotlresl on the basis of law on the date of
the election of the President of the Parliament.

2. During the election the secrecy of the votetiigtyy respected. As mentioned above,
the Constitution as well as the Parliament’s Regula contains the provisions that clearly
establish the secrecy of the elections. Howevestettare no legal provisions that would
establish the vote procedure that could, respdygtibe appealed to in order to guarantee the
secrecy of the vote.

3. Even though the election procedure is not sktttepractice measures are taken that
guarantee the secrecy of the vote. Hence, thethadlper can not contain data that would
enable to identify the voter, the voting is heldtire polling boothwhere only the voter
would stay. Generally, it should be mentioned thatrespect of the secrecy of vote and the
establishment of different measures in order taieng is a consequence of the deputies’
opposition to some attempts of violation of thatst@utional principle.

Il. The election of the President of the Republiof Moldova

1. The President of the Republic of Moldova is eledbgdthe deputies. The election
procedure is established through a special Law234d.bf 22d of September 2000 “Concerning
the procedure of the election of the PresidenhefRepublic of Moldova”. The Law contains
some provisions of the electoral procedure — thengeof a special commission and the
establishment of its tasks, some aspects conceimengpting.

2. The secrecy of vote is strictly respected durirggalection. As it was already mentioned,

the Constitution and the Law “Concerning the procedf the election of the President of the

Republic of Moldova” contain provisions that clgagstablish the secrecy of the elections. Even
though the law contains some provisions, the @eqgirocedure is not exhaustively brought

under regulation.

3. Even though the election procedure is only paytisdittied, in practice the measures are
taken in order to guarantee the secrecy of votacélehe ballot paper can not contain data that
would enable to identify the voter, the voting &din the polling booth where only the voter
would stay. Generally, as it was mentioned eartlex, respect of the secrecy of vote and the
establishment of different measures in order tauend is a consequence of the deputies’
opposition to some attempts of violation of thatstdutional principle.

C. Should there be a violation of secrecy of vot& the framework of an election by
Parliament:

1. What are the different types?

2. At what moment can it be proved? Is it limitedto divulging the contents of the vote
during voting?
3. Are there any means of appeal and before whomlgetion judge, presidency of the

Chamber, etc)?
To what extent and how can it be sanctioned?
Are there any precedents or precise case-law?

ok
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1. In the Republic of Moldova there was no person itmadked and no cases of violation
of the secrecy of vote were stated during the gemdection nor during the elections that took
place in the Parliament.

2. The legislation does not contain clear provisionstee limit of period until would be
possible to state the violation of the secrecyatévin the case of the Presidential elections any
violation of the election procedure shall be caeig®nly till the moment of the validation by
the Constitutional Court of the election results tve basis of Article 79 para. 1 of the
Constitution, being that in accordance with theicket 140 para. 2 of the Constitution the
decisions of the Constitutional Court are final aad not be attacked.

There are no clear regulations concerning the pitodm to show the result of the vote during
the exercise of the right to vote.

3. The legislation does not establish special ruleghencontest of the violation of the
secrecy of vote. In such conditions general rulesldvbe applied, in accordance to which the
Parliament decision could be contested in the @atishal Court.

4. In the absence of special provisions the Congiitati Court shall pass the decision on
the violation of the secrecy of vote and we careraghat the respective decisions will be
declared unconstitutional, once the decision togbdhe established practice — the decision of
the 14" of September 1995 that declared unconstitutidrelRarliament decision no. 545-XII|
of 21% of July 1995 on the recall of the deputy-Presiagrihe Parliament before the deadline -
would not be taken.

5. In the Republic of Moldova there was no person iitmadked and no cases of violation
of the secrecy of vote were stated during the gemdection nor during the elections that took
place in the Parliament.
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MONACO

A. Est-ce qu'une disposition constitutionnelle (ébu) législative de caractére général
garantit le secret du vote dans votre pays ? Conase-t-elle indifféeremment tous les types
d'élections ou uniquement celles au suffrage direét

En Principauté de Monaco, des dispositions cotistituelles et |égislatives garantissent le

secret du vote lors d’élections par le Parlememantérécisé que celui-ci est composé d’'une
chambre unique nommée « Conseil Nationat»que les conseillers nationaux sont élus au
suffrage universel direct.

1. D’une part, une disposition constitutionnejerantit indirectement le secret du vote lors
d’élections par le Conseil National.

En effet, la constitution monégasque du 17 décerh®é2, révisée, dispose en son article 61
alinéa 1, que l'organisation et le fonctionnemeant’dssemblée parlementaire sont déterminés
par le reglement intérieur arrété par le Consell

Il convient de préciser qu’en application de l'eldi 61 alinéa 2 dudit reglement intérieur,
celui-ci, avant sa mise en application, doit étomnsis au Tribunal Supréme, Haute
Juridiction qui se prononce sur sa conformité aispakitions constitutionnelles et, le cas
eéchéant, législatives.

Or, le reglement intérieur du Conseil National,cdig¢ et adopté par 'Assemblée dans sa
séance du 28 mai 1964, contrdlé constitutionnelienpar le Tribunal Supréme suivant
Décision du 28 octobre 1964, contient diversesadigipns, notamment en ses articles 3, 4,
5, 15, 17, 23 et 61 garantissant le secret du leosed’élections par le Parlement, en ce qui
concerne son Bureau et ses commissions, ainsisgual vu plus loin.

2. D’autre part, certaines dispositions |égislaigarantissent également le secret du vote
lors d’élections par le Parlement, telles que :

- l'article 5 de I'Ordonnance Souveraine du 15 la#811 sur le fonctionnement du
Conseil National, qui dispose que les délibératgord prises a la majorité absolue des votants
et qu'en cas de partage, sauf le cas de scrutietsé voix du président est prépondérante,
l'article susmentionné ajoutant qu’il est voté auusn secret toutes les fois que le tiers des
membres présents le réclame et dans les cas oodseda scrutin est prescrit par la loi.

- l'article 3 de la Loi n° 771 du 25 juillet 1964rd’organisation et le fonctionnement du
Conseil National, qui dispose que le président @ide-président du Conseil National sont élus
au scrutin secret et a la majorité absolue des mesngim exercice.

Il est donc constaté la garantie du secret duleated’élections par le Parlement en Principauté
de Monaco.
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Il convient enfin de préciser qu’indépendammeniCidunseil National, 'unique autre élection
d'une assemblée politique concerne I'élection dunged Communal, celle-ci se faisant
également au suffrage universel direct.

Le Conseil Communal est la seule administrationioipale puisque la Principauté de Monaco

ne forme qu’une seule commune (artic%de la Loi n°959 du 24 juillet 1974 sur I'organieat
communale).

Le vote au scrutin secret est toujours exigé eriengatl’élection du Maire et des Adjoints
(article 19 de la Loi n°959 susmentionnée).

B. Quelles sont les élections effectuées par lel@ment ?

Pour chacune d'entre elles :

1. qui est autorisé a voter et comment s'organide procédure électorale ?

2. le secret du vote est-il formellement requis e du déroulement du vote ; si oui, par
guelles dispositions (reglement des assemblées,.et@

3. quelles sont les dispositions matérielles quaigntissent son effectivité ?

1. Les élections effectuées par le Parlement coane:

a. en premier lieu I'élection du Bureau du Congddtional (article 1 du reglement

intérieur) qui est composé par :

- le Président (article 3 du reglement intérieur),

- le Vice-Président (article 4 du reglement intérie
- les Secrétaires (article 5 du réglement intéyieur

b. en second lieu I'élection des membres des cesioms permanentes et de chaque
président de commission (articles 15 et 17 du négite: intérieur)

2. Les modalités d’autorisation du vote et d’'orgation de la procédure électorale sont les
suivantes :
a. Le Président est élu au scrutin secret etrajarité absolue des membres en exercice. Si

la majorité requise n'est pas obtenue, I'électidie@ au second tour de scrutin, a la majorité
relative étant précisé qu’en cas d’égalité de agés, le candidat le plus agé est déclaré élu.

Les Secrétaires du bureau d’age dépouillent letiscrdont le résultat est immédiatement
proclamé par le Doyen d'age (article 3 du reglenmatieur).

Le Vice-Président est élu immédiatement aprés ésitkent, dans les mémes conditions que
celui-ci (article 4 du reglement intérieur).

Apres I'élection du Président et du Vice-Présidimist procédé a I'élection des Secrétaires qui
sont également élus a la méme majorité et danséeses conditions (article 5 du réglement
intérieur).

b. Le Conseil National comporte quatre commissparsanentes :
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- la Commission des Finances et de 'Economie naki

- la Commission des Intéréts sociaux et des Afalieerses,

- la Commission de Législation,

- la Commission des Relations extérieures (ari8ldu reglement intérieur).

Chaque Commission permanente doit comporter cingbres au moins ; il est procédé a leur
élection immédiatement apres I'élection du burealiAksemblée.

Les membres des Commissions permanentes sontliassles mémes conditions que celles
prévues pour la constitution du bureau de I'Assémbt’est a dire au scrutin secret et a la
majorité des membres en exercice (article 15 demgnt intérieur).

Chaque Commission désigne un président parmi sesbnes, et cette désignation s’effectue
également dans les mémes conditions de scrutietsgee vu précédemment (article 17 du
reglement intérieur).

Il convient de préciser que les votes en commissidrieu & main levée ou par scrutin secret,
étant précisé que le vote par scrutin secret esteliement requis si deux commissaires, au
moins, le demandent.(article 23 du reglement ieté)i

Enfin, les votes des Conseillers, lors des séamedg3onseil National, s’expriment soit a main
levée, soit par appel nominal, soit au scrutinetgarticle 61 du reglement intérieur)

3. Des dispositions matérielles garantissent lotifféé du secret du vote.

En premier lieu, de maniere générale, le Présitiehbbserver le reglement et peut, le cas
échéant, suspendre la séance et, aprés consuttatidine-Président, la lever.

Le Président assure également la sécurité intérgi Assemblée et peut, a cet effet, requérir
tous officiers de police judiciaire relevant desviees de slOreté (article43 du reglement
intérieur).

Egalement, les Secrétaires constatent les voteségultat des scrutins (article 44 du reglement
intérieur).

Enfin, le vote des Conseillers est personnel (ari® du reglement intérieur), ce qui concourt a
| ‘effectivité du secret du vote.

Dans le cadre de ces dispositions, I'effectivitésdaret du vote et I'observation en général des
dispositions régissant le reglement intérieur eatdssurée.

C. En cas de violation du secret du vote, dansdadre d'élections par le Parlement :

1. quelles en sont les formes ?

2. a quel moment peut-elle étre constatée ? Estedimitée a la divulgation du contenu
du vote lors de son expression ?

3. existe-t-il des voies de recours et devant gqgjuge de I'élection, bureau de

l'assemblée, etc.. ) ?
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4, dans quelle mesure peut-elle étre sanctionnéecemment ?
5. existe-il en la matiere des précédents ou ungigprudence precise ?

Les lois régissant I'organisation du Conseil Nadiaet le reglement intérieur de 'Assemblée
parlementaire ne comportent pas de dispositionsecpant spécifiquement la sanction de la
violation du secret du vote.

Cependant, il convient de préciser que d’'un panuke géenéral, toute manifestation troublant
I'ordre est interdite (article 52 du reglement iig@r), le Bureau de I'’Assemblée assurant
I'application et I'exécution du reglement (arti@elu reglement intérieur).

Il n’existe pas en la matiere de précédents ourikpyudence en matiére de violation du secret
du vote dans le cadre d’élections par le Parlement.

En définitive, le Bureau du Conseil National s’assiu respect du secret du vote et d’'un point
de vue général due I'observation des dispositiégssant le reglement intérieur.
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NETHERLANDS / PAYS-BAS

A. Is there a constitutional and/or legislativeprovision of a general nature which
guarantees secrecy of the vote in your country? I6o, does this provision concern
equally all types of election or only those whichake place by direct vote?

1. Article 53, paragraph 2 of the Netherlands @uti®n provides that the election of both
the members of the Second Chamber (House of Repatises) and the members of the First
Chamber (Senate) of Parliament shall take placebret vote.

The members of the second Chamber are electeddxst diection, while the members of the
First Chamber are elected by indirect election. Tohastitution does not make any difference
between the two election procedures as far astiresy of the votes is concerned.

2. Article 129, third paragraph, provides thatidet 53, second paragraph is equally
applicable to the election of members of the P@ainCouncils and of the Municipal Councils.
The members of both these representative coumeilslected by direct vote.

For these elections the Election Law contains \@gtailed regulations. Article J.15 of the
Election Law provides that the polling stationslisha organized in such as way as to guarantee
secret voting.

3. For other representative bodies, the Congiiiutielegates the election procedures to
ordinary legislation and delegated legislation. §hirticle 133, first paragraph of the
Constitution providesinter alia, that the composition of the District Water Boastsll be
regulated by provincial regulation in accordancéhwules laid down in the law. The law
concerned is the Water Board District Law. Arti2lg paragraph 3 of the Water Board District
Law provides that voting in the elections of mersladrthe boards shall be secret.

4, Apart from these voting procedures for the tedac of members of political
representative bodies, the secrecy of voting iheeregulated in the Constitution nor in any
general law. It finds regulation in the specifievlaRoyal decree or ministerial regulation
establishing and/or regulating the body conceroed) the regulations or rules of procedure of
these bodies.

Thus, the Standing Orders of the Second Chambieaidament contain regulations for voting
procedures by members of the Second Chamber. &id@| third paragraph, provides that
voting takes place by show of hands. However, Bt} provides that voting on persons for
appointments, nominations and elections takes jpatallot.

For the First Chamber, Article 108 provides thating takes place by name call, unless the
Chamber decides, at the proposal of the Chair pioae of the members, that voting will take
place by sitting and rising. However, Article 11i&t paragraph provides that voting on persons
takes place by ballot.
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B. Which elections take place in Parliament?

1. The Second Chamber and the First Chamber eswtied in their old composition, on
the admission of new members after examinatiom@fctedentials of each of them (Article 2,
third paragraph of the Standing Orders of the S&c@mamber, and Article 3 of the Standing
Orders of the First Chamber respectively).

2. The Second Chamber and the First Chamber ggchnd their Chair from among their
members, as well as their Registrar (Article 6thefConstitution).

The Second Chamber appoints its Deputy-Chairsetiérchines the number of Deputy-Chairs
(Article 5 of the Standing Orders of the Secondraiber).

The First Chamber appoints two Deputy-Chairs (Agtl of the Standing Orders of the First
Chamber).

3. The Chair of the Second Chamber and the CHaiheo First Chamber appoint the
members and deputy-members of the several Commsssiothe case of the Second Chamber;
the Commissions appoint their chairs and deputysifi@m among their members; in the case
of the First Chamber, the Chair appoints the chaird deputy-chairs of the Commissions
(Article 25, second paragraph, and Article 26,tfparagraph respectively of the Standing
Orders of the Second Chamber; Article 36, secomdgpaph and Article 37, first paragraph
respectively of the Standing Orders of the Firsaii@ber).

4, The United Assembly of the two Chambers of iRant decides by a two-third
majority of the votes cast on the adoption of a #gpointing the heir to the Throne, if there is
the prospect that the King has no heir (Articlef86t paragraph of the Constitution).

If the King dies or in case of abdication witholerte being a heir to the Throne, the United
Assembly of the two Chambers of Parliament will@ppa King by two-third majority of the
votes cast (Article 30, second paragraph of thes@ation).

If the King has not yet reached majority age, tlaeeptal authority and guardianship are
regulated by law adopted by the United Assembltheftwo Chambers of Parliament (Article
34 of the Constitution).

For the time the King has not yet been born, hayetareached majority age, has been declared
not to be in the position to exercise royal autigpor there is no heir to the Throne after the
King has died or has declared his abdication, aeRe appointed by law adopted by the
United Assembly of the two Chambers of Parliamanti¢le 37 of the Constitution).

5. The Second Chamber appoints the National Omhanl¢Article 78a, second paragraph
of the Constitution).

6. The appointments mentioned under 4 and 5 ameesof the rare examples of
appointments by Parliament outside the frameworkthaf internal structure of the two
Chambers.
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The Prime Ministers and the other members of Célaireenot appointed by Parliament but by
the King (Article 43 of the Constitution). Parliaméhas also not the power to make a proposal
for appointment. However, after appointment, Gonegnt needs the express or tacit confidence
of a majority of the two Chambers of Parliament.

Governors of the provinces and majors of the mpalities are also appointed by the King
without nomination by Parliament (Article 131 ofethConstitution). There is political
responsibility of the Minister concerned towardsliBaent (Article 42, second paragraph of the
Constitution).

In some cases the King makes appointments on thenaton of the Second Chamber of
Parliament. Thus, the members of the General Aurditof the Supreme Court are appointed by
the King on the basis of a nomination of three @hatds by the Second Chamber of Parliament
(Articles 77, first paragraph and 118, first pasguiyr respectively of the Constitution).

7. Both the Second Chamber and the First Chamabewell as the United Assembly, of
parliament may take a decision only if more thatf bhtheir members are present at the
meeting (Article 67, first paragraph of the Comnsiin).

Both the Second and the First Chamber, as welle@$Jhited Assembly, of Parliament decide
by majority of the votes cast (Article 67, secormrggraph of the Constitution), unless a
qualified majority is required; which is the case tlecisions approving amendments of the
Constitution (Article 137, fourth paragraph of tBenstitution) and several decisions concerning
the Throne (sesuprg paragraph 4).

In the case of the Second Chamber, if an equalidiviof votes and if all members are present,
the proposal is rejected; if not all members aes@nt, the decision is postponed till the next
meeting; if the votes are again equally dividea& proposal is rejected (Article 72 of the
Standing Orders of the Second Chamber).

In the case of the First Chamber, the decisionss postponed till the next meeting if all
members are present (Article 110, second paragadptine Standing orders of the First
Chamber).

Decisions may be taken without voting if none @& thembers asks for a vote (Article 69, fourth
paragraph of the Standing Orders of the Second Gé&aand Article 105, second paragraph of
the Standing Orders of the First Chamber).

In the case of voting concerning election, appoamthor nomination, a decision requires the
absolute majority of valid ballots. If none of tbandidates obtains the required majority, a
second vote will take place. If again none of thedidates obtains the required majority, a third
vote will take place.

In the case of the Second Chamber, the third vaeerns the four candidates who obtained
most votes. If only three of four candidates olgdiany votes, the vote will concern the two
candidates who obtained most votes. If no candiolatizins the required majority, a fourth vote
will take place concerning the two candidates whi@ioed most votes at the third vote. If again
the votes are equally divided, a decision will #leeh by lot. (Articles 77, 79-81 and 83 of the
Standing Orders of the Second Chamber).
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If the vote concerns appointments, nominationslextiens which are not provided for in the
Constitution, the Second Chamber may apply diffengles in a specific case (Article 84 of the
Standing Orders of the Second Chamber).

For voting on persons in the Commissions of theoSg&chamber the same rules apply, be it
that in the third vote the only candidates are gémhie two who obtained most votes in the
second vote. (Article 85 of the Standing OrderthefSecond Chamber).

In the case of the First Chamber, the third votié a@incern the two candidates who obtained
most votes in the second vote. If this procedunenct be applied because two or more
candidates have obtained the same number of vatesparate vote will decide which
candidate(s) will be eligible in the third vote.tlife votes on this issue or in the final vote are
equally divided, a decision will be taken by Idrt{cles 115-117 of the Standing Orders of the
First Chamber).

Members of Parliament vote without instruction (@& 67, third paragraph of the
Constitution).

C  Should there be a violation of secrecy of vatin the framework of an election by
Parliament:

1. In cases of voting by ballot, the Chair of 8econd Chamber and the First Chamber, as
the case may be, appoint four members to collecbtilots and count the votes. If the vote
indicated on the ballot is not clear, the Chamleeidks on the issue. Ballots that have not or not
correctly been completed, are not taken into adctoudetermine the majority. (Articles 74, 75
and 77 of the Standing Orders of the Second ChaamtzbArticles 113 and 114 of the Standing
Orders of the First Chamber respectively).

2. The Chair of the Second Chamber has the pawsed to it that the provisions of the
Standing Orders are respected (Article 6.b of taadng Orders of the Second Chamber).

The Chair of the First Chamber has the power terdehe the outcome of votes (Article 12 of
the Standing Orders of the First Chamber).

3. Decisions of the Second and the First Chamésed, of the United Assembly of
Parliament are not subject to review by administeatourts (Article 1.1, second paragraph
under b. of the General Administrative Law Act).

4. It is not excluded that a member of Parliamangny other interested party, may bring a
tort action with a civil court against the Seconda@ber or the First Chamber of Parliament
complaining about a violation of secrecy of votat It is highly unlikely that the court will
consider such a complaint well-founded and ordenatges to be paid. In no case may a court
annul the outcome of the voting or determine tselts.

5. Members of Parliament enjoy immunity for whaey have said in meetings of
Parliament and Commissions of Parliament, or hatengited in written form (Article 71 of the
Constitution). For crimes of office they may be gad by the Supreme Court, if their
prosecution is ordered by Royal decree or by datisf the Second Chamber of Parliament
(Article 119 of the Constitution).
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NORWAY

A. In Norway, a statute from 2002 regulates the gémérationsto the national Parliament
(“Storting”), to the county (fylke) parliamentary assemblies asl vaslto the municipal
(kommune) parliamentary assemblies.

According to this statute, all general electidgasthese bodies shall be conducted by secret
voting.

B. Insidethe Parliament, the elections are limited to apjowg presidents, vice-presidents
and secretaries to the plenary and to the two dbeéies of the Parliament (“Odelstinget” and
“Lagtinget”). Elections to different committees iths Parliament may also be held.

These elections are organised according to thenadteegulations given by the plenary,
covering all aspects of the Parliament’s activi(i&ortingets forretningsorden”).

All members of Parliament or the subordinated bmoth&e part in these elections. It is probably
correct to say that these elections are organised flexible way, they will normally be
conducted by secret voting, but this is not forgneglquired under all circumstances.

C. These questions do not capture the status quonreaningful way, seen from the
Norwegian perspective. There is no procedure ferese challenge a possible violation of the
internal regulations, there are no sanctions. riieanber of Parliament should claim that the
elections are carried out in violation of theselinaél regulations, the issue will be handled by
the presidents, or as a last instance, the Plafahe Storting. | am not aware of incidents of
this nature in the past.
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POLAND / POLOGNE

A. There are no constitutional or legislative provisi@f a general nature which guarantee
the secrecy of the vote. In the Constitution of Republic of Poland (2.April 1997) there are

only provisions concerning the guarantee of theesgcof vote related to the election which

takes place by direct vote. Article 96 p. 2 stdkes elections to the Sejm shall be universal,
equal, direct and proportional and shall be coretlibly secret ballot. Article 97 p. 2 regulates
that the elections to Senate shall be universadcidand shall be conducted by secret ballot. A
similar provision concerns the election of the Ries. (Article 127). These are the only

provisions concerning the secrecy of the vote.

B. In Parliament the elections (provided by Constijttake place of:

- 4 members (from among the deputies) to the Nati@oaincil of the Judiciary (Article
187 p. 1. 3),

- judges to the Constitutional Tribunal (Article 1}94),

- members to the Tribunal of State (Article 199 p. 1)

- President of the Supreme Chamber of Control (&r&f5 p. 1),

- The Commissioner for Citizens’ Rights (Article 2091),

- 1/3 of the members of the National Council of RaBimadcasting and Television
(Article 214 p. 1),

- President of the National Bank of Poland (Artic7 2. 3) and 1/3 of the members of
the Council for Monetary Policy (Article 227 p. 5).

In Parliament the elections also take place, (plexviby the ordinary Law) of:

- The General Inspector of the Protection of PeilsDates, (Law on the Protection of
personal Dates, 29 August 199%,. U. 1997, N. 133)

- President of the Institute of National Remembraxwell as members of the College of
this Institute. (Law on the Institute of Nationakmembrance, 18 December 1998,
Dz.U.1998, N.155)

- The Commissioner for the Children’s Rights, (Law@ommissioner for the Children’s
Rights, 20. January 200Dz. U. 2000, N.6

In all cases there are no constitutional nor lagis provisions concerning the secrecy of the
vote. Article 120 of the Constitution states ththe"Sejm shall pass bills by a simple majority, in
the presence of at least half of the statutory rermobdeputies, unless the Constitution provides
for another majority. The same procedure shall pplied by the Sejm in adoption of
resolutions, unless a statute or a resolutioneoB#m provide otherwise”.

All elections are conducted by open ballot.

The Sejm’ rules of procedure, in all cases caringr the procedure of election by Parliaments,
provide only one condition for validity of electiome. the absolute majority of the votes and in
the case of the President of the Institute of MafidRemembrance, majority of votes qualify.
(Article 31 of the rules of procedure of Sejm).

Article 113 of the rules of procedure states ohbt tin the interest of the State, the Sejm may
resolve to hold a debate in secret. That provieimmever, does not concern the secrecy of the
vote in the context of elections which take placBarliament.



- 77 - CDL-EL(2006)022

PORTUGAL

A. Sur l'existence d’une disposition constitutionnelle(et/ou) I€gislative de caractere
général concernant le secret du vote

L'article 113, n.1, de la Constitution établit gee«suffrage direct, secret et périodique» est la
régle générale pour la désignation des titulaiesspuvoirs de I'Etat, des régions autonomes et
des communautés locales. Mais la teneur du préceyfiie a elle seule (sans que le besoin
s'impose d’ajouter d’autre raison) pour montrerogun’envisage ici que le suffrage «direct».

En ce qui concerne les élections qui se dérouleRaalement (Assemblée de la République), la
seule disposition applicable reste le Reglementadehambre, lequel impose (article 105)
gu’elles auront lieu par «scrutin secret».

B. Elections effectuées par le Parlement

Elles sont nombreuses, la plus importante étalat gal concerne dix des treize juges de la Cour
constitutionnelle. Hors ce cas (auquel la compmsitiun des pouvoirs de I'Etat — d’'un organe
de souveraineté — est en cause), les autres sarteym la désignation des titulaires, ou d’'un
certain nombre d’entre eux, d’organes qui compldemra structure centrale de I'Etat (tels que
le Médiateur [Provedor de Justica] ou le PrésidintConseil Economique et Social, ou le
Conseil d’Etat — au Portugal, un organe consultiifPrésident de la République — et les
Conseils supérieurs la magistrature judiciaire, inthtnative ou du ministere publique), ou
d’autres organes publiques, ayant notamment laandtantités «indépendantes» (tels I'autorité
régulatrice pour les médias, la Commission pourddection des données informatiques, etc.).
(cf. article 163, al. g-h), de la Constitution).

1. Dans ces élections ne votent que les membrsudement. La procédure électorale est
réglée, soit (au moins en partie) par la loi comaet I'organe extérieur au Parlement dont les
membres doivent étre élus (tel est le cas poyutgs de la Cour constitutionnelle), soit (ou la
loi ne dispose difféeremment) par le Reglement dsdémblée (articles 280ss): dans un cas
comme dans l'autre, il est requis que les candidaf souscrites par un nombre minimum et
maximum de députés et accompagnées de la déataditioceptation des candidats, soient
présentées préalablement (et avec une antériaritthate) devant le président du Parlement.

2. Ainsi qu’il a été dit déja_(suprd) le secret du vote est formellement requis Ipar
Reglement de 'Assemblée (article 105).

3. Le Réglement de I'‘Assemblée ne contient aucaukee disposition concernant la
matiére, notamment aucune disposition visant «gjasda secret du vote.

C. Violation du secret du vote
1/2.  Lasituation ne s’est jamais posée au Pdrtuga
3. La Constitution, dés la révision de 1997, étdaorganique de la Cour constitutionnelle,

par la suite, prévoient la possibilité d’'un recoangpres de cette Cour, portant sur la régularité
des élections qui se déroulent au Parlement @228, n. 2, al. g), de la Constitution; article
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102-D de la Loi). Un tel recours peut étre préseraé quelconque député et la Cour peut
evidemment invalider |"élection, au cas de «violatie la loi ou du reglement de I'assemblée.

Il est clair, donc, que l'observance de la reglesdwtin secret dans les élections par le
Parlement tombe aussi sous ce contrble. La quesaom de savoir quand il y aurait une
violation de la régle qui pourrait et devrait porde’invalidation de I'élection. Ce serait le cas,
certes, si, au lieu d’'un scrutin secret, il y auauscrutin a bras levés, p.ex.; mais, par coritre, i
est déja extrémement douteux (pour ne dire plus)aeseul fait, p.ex., d'un député avoir revelé
son vote soit suffisant pour arriver a un tel réu(Pour une situation comme cette derniére on
pourrait envisager plutét de sanctionner le démriéne trouve pourtant rien de semblable dans
le reglement de ’Assemblée).

4, On vient d’envisager des exemples théoriquérmes. Aucun précédant et, moins
encore, aucune jurisprudence n’existent au Portlmyad la matiére: la question de la régularité
d'une élection par le Parlement ne fOt jamais, yissqprésent, présentée a la Cour
constitutionnelle.
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ROMANIA / ROUMANIE

A. Is there a general constitutional (and/or) legislave provision providing the secrecy
of voting in your country? Doest it equally refer b al the types of election or just those
implying the secret vote?

According to Article 62 of the Romanian Constitatiorepublished, the members of the
Deputies Chamber and Senate are elected by urijvegsal, direct, secret and freely expressed
vote.

Article 1, para. (2) of Law 373/2004 for the eleatiof the Deputies Chamber and Senate
members sanctions: the Chamber of Deputies an&¢hate are elected by universal, equal,
direct, secret and freely expressed vote.

Article 1, para. (2) of Law 370/2004 on presiddrglactions repeats the constitutional provision
in art. 81, para. (1).

Also, Article 1, para. (2) of Law 67/2004 on theation of local public authorities, the local and
county councils as well as mayors are elected byetsal, equal, direct, secret and freely
expressed vote.

B. Which are the elections taking place within the Pdiament?

According to Article 64 para.(2) of the Romaniann€titution, each Chamber shall elect a
permanent bureau. The President of the Chambeepitizs and the President of the Senate are
elected for the period of the mandate of the Radi@. The other members of the permanent
bureau are elected at the beginning of each session

Also, according to Article 20 para.(1) of the Rutdsthe Chamber of Deputies, fter the legal
constitution of the Chamber of Deputies, the Pezgidf the Chamber and the other members of
the permanent bureau are elected.

According to Article 21 para.(1) of the Rules o t6hamber of Deputies, the President of the
Chamber of Deputies is elected for the period efrttandate of the Parliament, by secret ballot,
with vote bulletins on which the last and first reunf all candidates in alphabetical order are
included. Each parliamentary group may forward amlg proposal.

According to Article 23 para.(1) of the Rules loé tChamber of Deputies, the election of vice-
presidents, secretaries, and questors who compespermanent bureau is undertaken upon
proposal of parliamentary groups, in accordanch thieir weight in conformity with the initial
political configuration of the Chamber and the hestinegotiations among the leaders of the
parliamentary groups.

According to Article 24 of the Rules of the ChambEDeputies, the election of vice-presidents,
secretaries, and questors takes place at the lmagioiheach ordinary session, upon proposal of
parliamentary groups to which those posts wereatal, in conformity with Article 23.
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According to Article 59 of the Rules of the Chambé&Deputies, the permanent commissions
are elected for the whole period of the mandatheParliament.

According to Article 14 para.(1) of the Rules oé tGhamber of Deputies, each parliamentary
group elects, after its convening, the leader #&nakcessary, one or more vice-leaders and a
secretary.

A similar procedure is provided for by the Rulesheff Senate.
For each of them:
1. Who is authorized to vote and how is the electorgrocedure organized?

- the Senators and Deputies, according to Article @P3he Standing Orders of the
Deputies Chamber, and Articles 131 and 132 of ér@at’s Standing Orders.

2. Is the secret vote required formally during the praess of voting? If yes, by what
provisions (assemblies regulations, etc.)?

According to the Standing Orders of the Deputiesrther and Senate, the Senators’ and
Deputies’ votes are personal. The vote may be opsecret The voting procedure is regulated
in detail by the Standing orders of the Senateallisithe vote is open. The secret vote may be
expressed by ballot papers, for the election ooigpment to certain positions or by balls or
electronically, in the case of laws, decisions otiams voting. The procedure of secret vote on
ballot papers is performed in voting booths, fittga through the Senate Secretary’s General
good offices. In the case eécretballot, expressed by ballot papers or balls, alaabn and
numbering commission is established, made up ofrepeesentative for each parliamentary
group. The Orders also contain a provision accgrtbhnwhich, if the orders do not establish a
certain compulsory voting procedure, it will be ided by the Senate, proposed by the President
or any senator.

3. Which are the material provisions guaranteeing theieffective achievement?

- the provisions guaranteeing the achievement of/¢iidag procedure are sanctioned by
the provisions in Article 123 of the Chamber of Degs’ Standing Orders, and Articles 131 —
135 of the Senate’s Standing Orders.

C. When the secret of vote is violated, within thparliamentary elections:

1. Which are the forms of this violation?

The forms of violation depend on the concrete mtydiay which the secret voting is performed
(on ballot papers, by balls or electronically).

2. At what moment can violation be established? Is limited to divulging the content
of the vote while voting?

- According to the provisions of art. 138 of the SetsaOrders, the vote can only be
contested by the leader of a parliamentary granpediately after the announcement of the
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results; the Senate will declare the contestatiothbe vote of the present majority of Senators.
Passing the contestation consequently leads tatiegehe vote.

3. Are there ways of appeal and to whom (the electigndge, the assembly bureau)?

The Senate’s Standing Orders does not containfepe@visions regarding the ways of appeal
on vote violation. However, practically, the Sefa&tanding Bureau can form an appeal forum
on the matter, given its general competence ormpahtary procedure issues.

4, At what extent can the violation be penalized anddw?

The general provisions on infringements by Senatans be applied. Depending on the
seriousness of the infringements, the punishmemte:

a. cautioning ;

b. summoning;

C. floor withdrawal,

d. turning out from the hall for the whole session;

e. public warning — in writing.

5. In this respect, are there precedent cases or defii@ jurisprudence?

No.
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RUSSIAN FEDERATION / FEDERATION DE RUSSIE

1. The Constitution of the Russian Federation doesmitain any provisions, directly
concerning the issue of secrecy of voting in theefF@ Assembly — Parliament of the Russian
Federation.

2. The Constitution of the Russian Federation estaddishat:

2.1  the Council of Federation— the higher chamber of the Federal Assembly:

elects from among its members the Chairman of then€ll of Federation and his (her) deputies
(Article 101 p. 1);

appoints judges of the Constitutional Court of fhessian Federation, of the Supreme Court of
the Russian Federation, of the Supreme Arbitrafiourt of the Russian Federation (clause 'g’ p.
1 Article 102);

appoints and dismisses the Prosecutor GeneraédRtissian Federation (clause 'h' p. 1 Article
102);

appoints and dismisses the deputy Chairman andh#ie auditors of the Accounts Chamber
(clause 'i' p. 1 Article 102);

2.2 the State Duma- the lower chamber of the Federal Assembly:

elects from among its members the Chairman of thee uma and his (her) deputies (p. 1
Article 101);

appoints and dismisses the Chairman of the CdBaraik of the Russian Federation (clause ‘c' p.
1 Article 103);

appoints and dismisses the Chairman and half caulkéors of the Accounts Chamber (clause
'd' p. 1 Article 102);

appoints and dismisses the Commissioner for Hunigim$R(clause 'e’ p. 1 Article 102).

3. Each of the chambers adopts its procedural regokatind resolves issues relating to the
routine procedures for its activities (p. 4 Articl®d1 of the Constitution of the Russian
Federation).

3.1 The procedural regulations of the Council of Federtion (adopted by its decree of
January 30, 2002) provide the secret voting ofrieenbers of this chamber when:

electing of the Chairman of the Council of Federatnd his (her) deputies by ballot or, by the
decision of the chamber, by electronic voting (prticle 14);

making a decision about impeaching of the Presidétiie Russian Federation by ballot (p. 2
Article 171);

appointing judges of the Constitutional Court & fRussian Federation, of the Supreme Court
of the Russian Federation, of the Supreme Arhmna€ourt of the Russian Federation, of the
Economic Court of the Commonwealth of IndependéatieS by ballot or, by the decision of the
chamber, by electronic voting (p. 2 Article 175);

appointing and dismissing the Prosecutor GenertleoRussian Federation (p. 3 Article 182, p.
5 Article 186);

appointing and dismissing the deputy Chairman ef Attcounts Chamber of the Russian
Federation (p. 3 Article 192, p. 4 Article 193.2);

appointing the auditor of the Accounts ChambehefRussian Federation (p. 3 Article 193.5);
appointing members of the Central Election Commitké the Russian Federation (by ballot)
and dismissing one of the members of this Comm{fie#& Article 197, p. 2 Article 199);
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appointing members of the Higher Qualificationsl&@plum of Judges of the Russian Federation
— community leaders (p. 3 Article 199.4).

Procedural regulations of the Council of Federastablish theprocedure of the secret
voting. In particular, Article 60 of the Procedural reggidns reads that:

the secret voting is taken in cases, establishéddsg Procedural regulations, by the decision of
the Council of Federation, adopted by the majaftyotes of the total number of deputies of the
Council of Federation, and also may be taken oeragsues. The secret voting is taken by
electronic voting or by ballot;

before and during each meeting each member of dhecll of Federation, according to the list
of members of the Council of Federation upon preeg®n of a certificate of the member of the
Council of Federation, is given one card for theeevote, logged in the electronic system;

the ballots for secret voting are made under cbmtfahe Counting commission in form,
proposed by it and adopted by the decision ofCitnéncil of Federation in amount, equal to the
total number of members of the Council of Fedematamd contain necessary information. The
ballots, unclaimed from the Counting commissiorgruthe completion of their distribution, are
destroyed by the chairman of the Counting commissidhe presence of its members. The time
and place of secret voting and its procedure argbkshed by the Counting commission
according to these procedural regulations and rameumced by the chairman of the Counting
commission;

each member of the Council of Federation is givemlmallot for secret vote;

ballots for secret voting are given to the memlieesCouncil of Federation by the Counting
commission according to the list of members of Gloeincil of Federation upon presentation of
a certificate of the member of the Council of Fatlen. Receiving the ballot, member of the
Council of Federation signs on the specified Iggtasite his name;

the ballot for secret voting is put into a spedimmix, which is sealed by the Counting
commission;

the Counting commission is obligated to create dbiditions for the secret expression of
intention by the members of the Council of Federati

the ballots not in the adopted form and ballotswiych it is impossible to establish the
intention of the members of the Council of Federatire considered invalid. Any additions to
the ballot aren't taken into consideration durlmg¢ounting of votes;

the Counting commission makes a protocol on thalteesf secret vote, which is signed by all
members of the Counting commission. The resultseafret voting are announced by the
Counting commission at the meeting of the Courfdiexleration;

the results of the secret voting are formalizethieydecree of the Council of Federation.

Also, Procedural regulations of this chamber estapihat:

if at the meeting of the Council of Federation wadepted both the decision about the taking
the individual voting and the decision about taking secret voting, there will be conducted the
secret voting (p. 3 Article 65);

during the conduct of the secret electronic votitgpossibility of registration of the individual
voting of the members of the Council of Federatsoexcluded (p. 3 Article 72);

the commission for control on the electronic votaygtem is obligated before the beginning of
the secret voting to check the validity of openmatad the electronic voting system and ensure
that the number of electronic cards for secrengois equal to the total number of the members
of the Council of Federation. The validity of op@va of the electronic system for the purpose
of the secret voting is formalized with a proto@iticle 74).
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The procedural regulations of the Council of Fetl@nadon't contain any possible types of
violation of the secrecy of voting and don't estiibhny sanctions for violation such a type of
voting. If such violation occurs, the issue candoee a subject of examination of the chamber
and its Commission for procedural regulations &edarganization of the parliamentary activity
(according to the scope of powers of this Commigspmyovided in p. 16 Article 30 of the
Procedural regulations).

The decree of the Council of Federation, adoptefdrimalize the results of the secret voting,
may be appealed in ordinary procedure to the Sup@aurt of the Russian Federation (clause
1 p. 1 Article 27 or the Civil Procedure Code &f RRussian Federation).

3.2  The procedural regulations of the State Dumgadopted by its decree of January 22,
1998) provide the secret voting of the deputiestloé chamber when appointing the
Commissioner for Human Rights in the Russian FeideréArticle 155).

The procedural regulations directly allowing togaecret or open voting, at the discretion of
this chamber, when:

electing the Chairman of the State Duma and hi3 ¢feputies (p. 1 Article 8);

adopting the decision of the State Duma about giwnnsent to the appointment of the
Chairman of the Government of the Russian Fedexaiiothis case the open voting is taken if
this decision is adopted by the majority of votéthe total number of deputies of the chamber
(p. 1 Article 146);

adopting a decree about charging the PresidemiteoRussian Federation with high treason or
with commission of other grave offence. The deaibout the manner of voting (secret with
ballots or open with personal ballots) is adoptethe chamber by the majority of votes of the
total number of deputies of the State Duma of thesin Federation (p. 1 Article 180);

adopting decisions concerning the removal of imtyuoi the deputy of the State Duma. The
decision about the manner of voting (secret withotgor with electronic system of counting
the votes, or open) is adopted by the chamberAptide 185.5).

The procedural regulations of the State Duma ashatiteprocedure of conducting a secret
voting. Particularly, it states (Articles 83, 88, 89, 99), that:

the decisions of the State Duma are adopted @ieitings by open or secret voting;

the secret voting is conducted upon the decisiachefState Duma, adopted by the majority of
votes of the total number of deputies of the SEatena who were voting.The secret voting is
conducted using the electronic system of countiegsbtes or by ballot;

the conduct of secret voting by ballots and assesssof its results are made by the Counting
commission of the State Duma;

the ballots for secret voting are made under cbmtfahe Counting commission in form,
proposed by it and adopted by the decision of Sta¢e Duma in amount, equal to the total
number of deputies of the State Duma, and contressary information. The ballots which are
left after the completion of their distribution,eadestroyed by the chairman of the Counting
commission in the presence of its members. The tm@ place of secret voting and its
procedure are established by the State Duma byrdbemmendation of the Counting
commission according to these procedural regulaim are announced by the chairman of the
Counting commission;

the distribution of the ballots for secret votinggins not later than one hour before the
beginning of the voting; secret voting takes pldaang 30 minutes after its beginning, if not
established otherwise by the State Duma,;

each deputy of the State Duma is given one bailothie election of a body or a person being
elected or for the draft of the decision considexeithe meeting of the State Duma;
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ballots for secret voting are given to the deputighe State Duma by the Counting commission
according to the list of the deputies of the SRwena upon presentation of a certificate of the
deputy of the State Duma. Receiving the ballotudepf the State Duma signs on the specified
list opposite his name;

the ballot for secret voting is put into a spedwmmx, which is sealed by the Counting

commission;

the Counting commission is obligated to create dbiditions for the secret expression of
intention by the deputies;

the ballots not in the adopted form and ballotsvhich it is impossible to establish the intention
of the deputies are considered invalid. Any addgito the ballot aren't taken into consideration
during the counting of votes;

the Counting commission makes a protocol on thatsesf secret voting, which is signed by alll

members of the Counting commission. A report of @lmeinting commission on the results of

secret voting is acknowledged by the chamber;

basing on the report of the Counting commissiorthenresults of secret voting, acknowledged
by the chamber, the presiding person announceshvdscision is adopted (‘for', positive, or

‘against', negative) and names the elected caedidhtring the elections. The results of the
secret voting by ballots for secret voting are falized by the decree of the chamber;

if at the meeting of the State Duma were adoptetth bize decision about the taking the

individual voting and the decision about taking seeret voting, there will be conducted the
secret voting;

the group for control on the electronic voting systis obligated before the beginning of the
secret voting to check the validity of operatiorilad electronic voting system;

the validity of operation of the electronic systdan the purpose of the secret voting is

formalized with a protocol, made by the group fontcol on the electronic voting system;

during the conduct of the secret electronic votihg information about the results of the

individual voting of the deputies are not logedhia memory of the electronic system.

The procedural regulations of the Council of Fetl@nadon't contain any possible types of
violation of the secrecy of voting and don't estiibhny sanctions for violation such a type of
voting. If such violation occurs, the issue candoee a subject of examination of the chamber
or the Committee of the State Duma for proced@glilations and the organization of the work
of the State Duma (according to its scope of, plediin Article 219 of the Procedural
regulations).

The decree of the State Duma may be appealed imaoydorocedure to the Supreme Court of
the Russian Federation (clause 1 p. 1 Article 2therCivil Procedure Code of the Russian
Federation).

4, The Constitutional Court of the Russian Federatimim't touch the issue of the secret
voting in Parliament in its decisions.

It was mentioned in the Ruling of the Constitutio@urt of July 20, 1999, on the case
concerning the examination of constitutionality tbé Federal Law of April 15, 1998 'On
cultural treasures...', that the provision of the Sitution of the Russian Federation about the
adopting of the procedural regulations by eachmtie of the parliament causes necessity of
the legal regulation by the Procedural regulatmfithe State Duma of appropriate procedures of
adopting the decisions, including the establistohghe voting procedure when passing laws,
which would provide for the deputy's personal atteg of the meetings and patrticipating in the
voting during the process of legislation. The enset of such rules and their observances acts as
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the substantial procedural element of the due eafrtegislation, based upon the requirements
of the Constitution of the Russian Federation, gnarantees that the adopted decision would
correspond to the actual will of the deputies. dlthh, it doesn't prohibit making amendments
to the Procedural regulations of the State Dumachwhvould regulate the procedure of
transferring the vote by a deputy because of hserate at the meeting due to exceptional
circumstances.
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SAN MARINO / SAINT-MARIN

A. Article 7, paragraph 1, of the Declaration on th&zéns’ Rights and Fundamental
Principles of San Marino Constitutional Order s@pes that “Suffrage shall be universal, secret
and direct”, and guarantees secrecy of vote dwlagtions bydirect suffrage. The second
paragraph of the same Article sets forth that “E@attken, at the age and under the requirements
laid down by the law, shall have the right to vatel be voted”.

Such constitutional provision refers to the eladtéaw (this subject is presently regulated by
Law no. 6 of 31 January 1996), which disciplinegl@tail all aspects and stages of the electoral
procedure. In particular, Section VI of the Lawfamce, “Electoral procedure”, establishes the
rules with which electoral sections must scrupuioosmply. All these rules are inspired by and
based on respect for the constitutional principle.

Secrecy of vote is safeguarded by the Criminal CAdicle 395 of the Criminal Code Section
on crimes against political rights provides for gnechishes any violation of secrecy of vote:
“Anyone who, through illicit means, comes to knowegret vote cast during a State election or
voting shall be punished by second degree armesh (L5 days to 2 months)”. As results from
the report to the Code, in force since January 187®& expressiorState votinghas been
included to clearly specify that not only politicgkctions but all elections or voting to public
offices are safeguarded. Therefore, such reguiaaiso apply to referenda and elections of the
Township Councils (administrative bodies, San Mariocal powers), which have been
disciplined after the entry into force of the Code.

Secrecy of vote during elections mdirect suffrage is provided for and disciplined by the
Regulation of the Great and General Council, Sanridainicameral Parliament (Law no. 21 of
11 March 1981, as amended by Laws no. 128 of 3@ak@ectl986, no. 47 of 19 May 1994 and
no. 42 of 21 March 1995). Under Article 40 on vgtiprocedures, all voting related to
appointments by the Great and General Council dfelby ballot paper. Parliamentarians
receive ad-hoc papers on which they must writentiree voted in a clear and understandable
way.

With regard to secrecy of vote for appointmentgphastiamentarians, an important exception is
the election of Government members, which takesepty roll call. This rule has recently been
confirmed by qualified Law no. 184 of 15 Decemb@d2 on the Congress of State (San Marino
Government). Article 1, paragraph 3 of this Lavgds “The Great and General Council, after
having approved the Government programme by alesatajority, shall appoint by non-secret
ballot, through nominal call and with a single dbs®majority voting, and with a voting by a
two-thirds majority of the Council's members foethppointments referred to in paragraph 2
above [elections of San Marino citizens not membéthe Parliament], the Secretaries of State
[Ministers], by specifying the Secretariat of Stilewhich they shall be responsible”.

B. As specified above, elections by indirect suffragesciplined by law and by the
Parliamentary Regulation, refer to the voting by @Great and General Council. The relevant
electoral procedure is governed by the ParliamgiRagulation.
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Apart from the above mentioned exception (appointnoé the Congress of State), all bodies
appointed by the Great and General Council and oeetp of parliamentarians or non-

parliamentarians are elected by secret ballot. élbetions of the Captains Regent and of the
Guarantors’ Panel on the Constitutionality of R@esamong the most important ones.

Under Article 1 of qualified Law no. 186 of 16 Dedger 2005, which has reviewed a
procedure dating back to the Middle Ages, the Gagat General Council elects the Captains
Regent through secret ballot, by a majority ofitéing parliamentariars.

The Great and General Council appoints, by twalthmajority, the three effective members
and the three substitute members of the Guarararg2l on the Constitutionality of Rules. In
this case, the Captains Regent submit the namibe afandidates designated by the Bureau to
be voted by the Parliamett.

C. While any violation of secrecy of vote during elens by direct suffrage is criminally
prosecuted and punished, as already specified ableme is no similar provision punishing
violations of secrecy of vote during elections g Great and General Council.

In the absence of precedents, should a parlianeemtiaelieve that a violation of the secrecy of
vote and therefore a violation of the Regulatioa becurred during a voting procedure, he/she
might request the Captains Regent, who presidetbeeassembly, to interrupt the voting, if still
underway, and to take the necessary measures.

All acts of the Captains Regent, including thoseied out in their capacity as Presidents of the
Great and General Council, are subject to the “Reg&yndicate® which, in line with the

“ The twoCaptains Regenta collegial body, hold the Office of Head of Staiee the supreme guarantors of
the constitutional order and supervise the funatigrof public powers and institutions. Among othetftey
convene and preside over the Great and Generald@owithout the right to vote.

Their mandate lasts six months and is not renewattiethree years have passed.

In the framework of the institutional reform redgnapproved by San Marino Parliament, the Officetlud
Captains Regent is regulated by constitutional lnaw185 of 16 December 2005 and qualified Law & @B
16 December 2005, which have repealed any comfjgirovision previously in force.

*" The Guarantors’ Panel on the Constitutionality of Rules responsible for verifying compliance of laws,
other rules and customs having the force of lavhwlie Declaration on the Citizens’ Rights and Funelatal
Principles of San Marino Constitutional Order, isydded for by Article 16 of the Declaration andjuéated by
two ad hoc laws:

. qualified Law no. 55 of 25 April 2003 on organisatj incompatibility, functioning, appeals
and proceedings forms and effects of the decisiohghe Guarantors’ Panel on the
Constitutionality of Rules;

. constitutional Law no. 67 of 27 May 2003 on thepm@ssibilities of the Guarantors’ Panel's
members.

The Guarantors’ Panel is also competent to decidehe admissibility of referenda, on disputes among
constitutional bodies and on the “Regency Syndicate

“8 For a historical and legal description of fRegency Syndicatesee: Francesco Balsimelilementi di Diritto
Pubblico Sammarines&an Marino, Gruppo Poligrafico Editoriale, 1966ges 98 and 99.

“At the end of their mandate, the Captains Regeatsabject to a Syndicate, which judges what treyetor
have not done, i.e. what they might have done beybeir powers in violation of statutory rules ohat they
might not have done against their duty.

The Syndicate is a sort of high court, once compasge foreign consultant elected by the new Cagt&egent
[.....]. Subsequently, the Syndicate was composetivofSan Marino citizens assisted by feuratore del
Fisco [prosecuting magistrate] [....]. Today, in line wihDecree of 3 July 1906, this body is composeivof
parliamentarians appointed within the Great ande@drCouncil [.....]".

The 1906 Decree was repealed by the laws now efon the competences of the Guarantors’ Panghen t
Constitutionality of Rules.
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provisions in force, is performed today by the Guné&ors’ Panel on the Constitutionality of

Rules. The “Regency Syndicate”, of ancient origina remedy granted to all San Marino

citizens and can be resorted @& post,also in case of presumed violations of the rules
safeguarding secrecy of parliamentary vote.
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SPAIN / ESPAGNE

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Ho, does this provision concern equally
all types of election or only those which take placby direct vote?

The general rule on this topic is the Secli@B of the Spanish Constitutiorwhich establishes
that the vote of Senators and Members of the Ceagsball be personal and may not be
delegated.

On the other hand Secti@® of the Spanish _Constitutionestablishes that plenary meeting of
the Houses shall be public, except when otherweésgddd by each House by overall majority,
or in accordance with the Standing Orders.

TheCongress of DeputieStanding Orders states on Section 85:

“1. Voting shall be public by roll call or secret @hso required by these Standing
Orders, or when requested by two parliamentary gsoar one-fifth of Members of the House
or the committee’s members. In the event that thare one request is made, to opposite effects,
the request for a secret ballot shall prevail. la case shall voting be secret on legislative
procedure or in those cases in which resolutionstrbe passed according to the principle of
weighted voting. 2. Voting on investiture of thanfr Minister, motions of censure and
guestions of confidence shall in all cases be puiyiroll call”

And Section 87 sets up:

“1. A secret ballot shall be held: i) By an electooprocess recording the total outcome
of the voting, but omitting the identity of votersBy ballot papers when the election of persons
is involved, when so decided by the Speaker and thigeform of voting has been specified in
the request for a secret ballot. 2. To carry owt thoting referred to in subparagraph 2 of
preceding subsection, members shall be called byerta the table at which the Bureau sits to
put their ballot paper into the appropriate box.

Section 87 of Congress of Deputies Standing Ordefises the ways to hold the secret ballot:
1) by an electronic process recording the totat@ue of the voting, but omitting the identity of
voters; 2)by ballot papers when the election of persons is involved, when so decided by the
Speaker and when this form of voting has been tpe&dn the request for a secret ballot. To
carry out the voting referred to in subparagraffto2 preceding subsection, the Members shall
be called by name to the table at which the Burgtaito put their ballot paper into the
appropriate box.

The SenateStanding Orders establishes on its Section 92vtitatg could be:

“1. Voting shall be: a) By assent, at the Speal@oposal. b) Ordinary. c) By roll
call. 2. Voting by roll call may be public or setr Secret voting by roll call may, in turn, be
conducted by means of ballot papers or black andewtalls” And Section 97 establishes
that: “1. Voting by roll call shall be secret if so reqtek by fifty Senators at a Plenary
Sitting or by one-third of the members of a ConaaitR Secret voting by roll call shall take
place by means of ballot papers when the present Standing Orders do not foresee an
automatic appointment for the post to be filled, and by black and white balls when
gualifications are made on the basis of personal conducts or behaviours. White balls are a
sign for approval and black balls of reection. 3. When voting is secret, the Senators shall be
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called out by alphabetical order by a Secretantisat they can place their ballot papers or
the ball in the appropriate place. The name of $lemator who first votes shall be determined
by drawing lots and the Bureau shall be the lastdte”

Section 98 sets up thatvhen opposite voices raise calling some for a gubbme for a
secret voting in circumstances different from thasasidered in paragraph two of the
foregoing section, the Speaker, as an incidentalas shall first put to voting the procedure
to be followed.

B. Which elections take place by indirect vote?
B1. Internal bodies

First of all it is necessary to say that accordm@ection 79.3 of the Spanish Constitution the
vote of members of Parliament shall be personalnaag not be delegated; but there is some
provisions on indirect voté, if we understand byifidirect voté the principle of weighted
voting. There are different examples of that kirfdvote on the Standing Orders of the
Parliamentary Houses. For instance: in the case$iad in committee votes, or in the
reporting bodies (Section 88.2 Congress of Dep@tasding Orders; or 100.4 of the Senate
Standing Orders); or in case of the Nomination Cdte (Section 185.2 of Senate Standing
Orders; or Section 3.2 Speaker's Resolution of N2& 2000 of Competence of the
Congress of Deputies in appointing candidates fferént Bodies of the State). Even more,
the decisions of the Board of Spokesperson of theg€ess of Deputies shall always be
adopted by applying the principle of weighted vateording to Section 39.4 of the Congress
of Deputies Standing Orders.

B2. External elections (Articles 204-206) Standing Orders

TheCongrescelects:

1. 4 (out of 12) members of the Constitutional Coirti€le 122.3 Spanish Constitution)
2. 4 of the members of the General Council of theclablPower (Article 159.1 Spanish
Constitution)

6 (out of 12) members of the Court of Auditors

Jointly with the Senate, it elects the Ombudsman

6 (out of 12) members of the Administration CourndiSpanish public TV

Article 206. For any other election, the generates (Article 204) applies. Secret
ballot, voting as many names as post to be filledl 25 majority. If no qualified (i.e.
3/5) majority is required, the Bureau may agreentioelalities for voting.

o0k w

1. who is authorised to vote and how is the electarprocedure organised?

B1 (internal bodies) The Members who participateshie correspondent Body are
authorised.
B2 (external elections) The plenary is authorised

1. Constitutional Court. Secret ballot. Every deputystrchoose four names.
Every candidate must obtain 3/5 of votes.

2. General Council of the Judicial Power. The samabase (every deputy must
choose 4 names)

3. Court of Auditors. The same as 1 (every deputy ske® names)

4. Ombudsman. Simple majority
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5. Administration Council RTVE. The same as 1 (evezputy chooses 6
names).

2. Is secrecy of vote formally required during vomg; if so on the basis of what
provisions (parliamentary rules of procedure etc)?

Yes. The general rules of Standing Orders (seeeaabuwntioned Sections on answer to A).

3. What practical arrangements are made to ensured effectiveness?

Parliamentary Groups try to ensure the attendahite blembers.

C. Should there be a violation of secrecy of vota the framework of an indirect vote

1. What are the different types?

Secrecy vote can affect all kinds of votes, inatgdihe weighted vote —for instance: the case
of a tie during the Committee debate of a formditipe by a Court requesting leave of the

House according to Sections 13 and 11 of the CesgEDeputies Standing Orders.

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?

It depends on the Presidency or the Bureau of th@éyBSection 16 of the Congress of
Deputies Standing Orders establishes that Membleadl sefrain from disclosing any
proceedings which, as provided herein, may, in gixaeal circumstances, be of a secret
nature.

3. Are there any means of appeal and before whomlgetion judge, presidency of the
Chamber, etc)?

Not specifically, apart from the rules of courtesyd discipline.

4. To what extent and how can it be sanctioned?

Section 99.3 of the Congress of Deputies Standirdei® establishes that, by resolution of
the Bureau, Members may be deprived temporarymoksof the rights granted to them under
Sections 6 to 9 of the Standing Orders in case ttiet fail to keep the duty of secrecy
established in Section 16 of the Standing Orderd ifethey persist in their attitude, after that
penalty, they may be temporary suspended of thieisStf member (101.1 of the Standing
Orders) on proposal to the Bureau of the Home.

5. Are there any precedents or precise case-law?

As far as we know there is no record of it.
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TURKEY / TURQUIE

A.-B. There is no constitutional provision of a generature on the secrecy of vote in
parliamentary procedure. However, the Constituti@kes secret vote obligatory in five cases:
(1) parliamentary resolutions involving the lossseét for a deputy on account of parliamentary
incompatibility, i.e., if he/she accepts a job adased incompatible (Article 82) with
parliamentary membership (Article 84, paragraph 3R) the election of the Speaker of
Parliament (Article 94); (3) parliamentary resaas involving the initiation of a parliamentary
investigation concerning the Prime Minister or aister, and those involving to refer the case
to the High Court (Constitutional Court) for tri@rticle 100); (4) the election of the President
of the Republic (Article 102); (5) Constitutionahandments (Article 175).

Types of voting in parliament are regulated by $tending Orders (Article 139) according to
which there are three types of voting: (1) by ragdhands or standing up; (2) open voting (roll-
calls) where deputies put their ballots (with th@mes and surnames on it) in the box, or utter
the words “accept”, “reject”, or “abstain”; (3) setvoting where deputies put one of the three
unmarked balls in the box; white means yes, recheea, and green means abstention.

In cases where the Constitution, laws, or the stgndrders makes hand-raising or open voting
obligatory, secret voting cannot be held. In otteges, a secret vote can be requested by twenty
deputies, and has to be accepted by the plenaipsdarticle 147 of the Standing Orders).

C. The Constitution or the Standing Orders contaimub@s concerning possible violations
of the secrecy of vote. In practice, this ruleasywarely violated, and only in cases where some
deputies voluntarily choose to divulge their vdtaspolitical reasons of their own. No appeal is
provided before a judge or the Speaker of Parlianae there are no relevant case-law.
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‘THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA”

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

- A constitutional provision which guarantees segref the vote is found in Article 22
paragraph 2 of the Constitution of the Republidaicedonia. This Article guarantees the right
to vote, as one of the civil and political righisticle 22 reads as follows:

“Every citizen who has attained the age of 18 yeaquires the right to vote.

The right to vote is equal, universal and directd is exercised at free elections by
secret ballot.

Persons deprived of the legal capacity do not Heveight to vote”.

Similar provision is contained in Article 62 (rederg the members of the Parliament of the
Republic of Macedonia) paragraph 2 of the Congiituivhich says that: “The Members of the
Parliament are elected at general, direct andelestions by secret ballot”, as well as in Article
80 paragraph 1 of the Constitution (regarding tleetion of the President of the Republic of
Macedonia, who is elected in general and direddtieles, by secret ballot, for a term of five
years.

On legislative level, provisions regarding the segrof the vote are to be found in the Electoral
Code (Official Gazette of the Republic of Macedohia.40/2006). According to Article 3
paragraph 1 of the Code, the President of the Riepuiembers of the Parliament, members of
the municipal councils and the mayors of the mpaidies are elected at general, direct and
free elections by secret ballot. According to peapg 2 of the same Article, a citizen elector
may not be held responsible for the vote cast,rendne is allowed to ask the citizen — elector
for whom he/she voted or for the reasons for nohgo

According to Article 173 paragraph 1 of the EleatdCode, the act of voting is conducted in a
closed place (room) which fulfils the conditions the exercise of personal, free and secret
voting of voters.

Violation of the secrecy of voting (during electorfor the President, MPs or municipal
elections) is among others, one of the reasoranioulment of voting.

B. Which elections take place in Parliament ?

a) According to the Constitution of the RepublicMacedonia, the Parliament of the
Republic of Macedonia, elects:

- the Government of the Republic of Macedonia;

- the judges of the Constitutional Court of the Rdipudf Macedonia;

- other holders of public and other offices determiibg the Constitution and law;
- President and one or more Vice-Presidents of tHaPant;

- The Ombudsman;

- the members of the Committee for Inter-Communitiaiens;
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5 members of the Judicial Council of the RepuHliiMacedonia;
appoints and dismisses the Public Prosecutor dképeiblic of Macedonia.

b) According to the Rules of Procedure of the iRamnt (“Official Gazette of the

Republic of Macedonia” No. 60/2002) the Parlianedatts:

the presidents and the members of the working bodfethe Parliament (various
Committees);

members and deputy members of the permanent Pariarran delegation in the
international parliamentary assemblies;

the Secretary General of the Parliament.

¢) In accordance with the Constitution, the Paréat of the Republic of Macedonia

elects, appoints and dismisses other holders dfcpabd other offices determined by special
laws. (for example, the president and the memberheo State Electoral Commission, the
members of the State Commission for the Prevertioorruption, the president and the
members of the Commission on Securities, and m#mgr®o holders of offices determined by
other laws).

For each one :

3.

who is authorised to vote and how is the elec&d procedure organised?

All members of the Parliament are authorised te.vot

According to the Rules of Procedure of the Parliatmeoting can be public or secret.
Public voting is conducted by use of electroniangsystem, by hand rising, or by roll
call.

Secret voting is conducted by voting ballots (Jisthe colour and the size of the voting
lists must be identical. Secret voting is goverbgdhe President of the Parliament who
is assisted by the Secretary General of the Pastialand by three MPs elected by the
Parliament on the proposal of the President ofPftadiament. On each voting list the
Seal of the Parliament is affixed. Before the \gtine President of the Parliament gives
the necessary explanations regarding the manneotofg. The voting lists contain
names of candidates for the public office for whibk voting takes place, sorted by
alphabetical order. Parliamentarians vote by digcihe order number in front of the
name and surname of the candidate. When the vistiogmpleted, the President of the
Parliament announces the results.

is secrecy of vote formally required during voting;if so on the basis of what
provisions (parliamentary rules of procedure etc)?

According to Article 4 of the Rules of Proceduretbé Parliament, the Parliament
decides on all issues within its competence byipwioking. Secret voting is provided as
an exception, only for election, appointment omigsal of holders of public offices, on
proposal by the president of the Parliament or dewhose proposal is supported by
10 MPs.

However, since 1991 when the first Parliamenthef Republic of Macedonia (after its

independence) has been constituted until now tlagigon (on secret voting) has never
been invoked.
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3. what practical arrangements are made to ensurgsi effectiveness?

- See the answer under point 1.

C. Should there be a violation of secrecy of vot& the framework of an election by
Parliament:

1. what are the different types?

2. at what moment can it be proved? Is it limitedo divulging the contents of the vote

during voting?

3. are there any means of appeal and before whomldetion judge, presidency of the
Chamber, etc)?

4, to what extent and how can it be sanctioned?
5. are there any precedents or precise case-law?

Since secret voting in the context of electiongh®y Parliament has never been applied, there
are no precedents on this issue.

However, the Constitutional Court of the RepublicMacedonia in 2003 (case U. br. 77/2003
from 9 July 2003) has reviewed a case of a dgpuitjyic prosecutor who was not elected by the
Parliament (with public voting) and who therefotaimed that he was discriminated on the
ground of his nationality. The Constitutional Ciodid not found violation and the complaint

was rejected. In this particular case the allegatmoncerned more the voting result itself, and
not the procedure of voting which was not secrgtpioblic.
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UNITED KINGDOM / ROYAUME-UNI

A. Is there a constitutional and/or legislative preision of a general nature which
guarantees secrecy of the vote in your country? Bo, does this provision concern equally
all types of election or only those which take placby direct vote?

1. In the United Kingdom, the secrecy of the ballotparliamentary elections was
established by law in the Ballot Act 1872. Befohestimportant reform, elections were
conducted openly and the voters were vulnerablentmumerable forms of improper
influence, including bribery, corruption and coercifrom landlords and employers. The
present requirement of secrecy for parliamentaggtens is found in the Representation of
the People Act 1983, section 66, the text of whéchnnexed to this report. This is applied
by other legislation to all public elections thake place in the United Kingdom, namely
local and regional government elections, electionthe European Parliament, and elections
to the devolved assemblies in Scotland, Wales amthiErn Ireland. The rule of secrecy for
citizens who vote in these elections is backed ygrbminal sanctions and by the detailed
statutory rules on the conduct of elections. One®ta has been cast, the anonymity of the
vote is absolute, except that an election court oraer an inquiry to be made into claims
that an election has not been properly conductethis event the court may order the ballot-
papers to be matched against the original counkgrtin which an election officer will have
written the voter's number from the electoral régis While therefore the secrecy of the
ballot rests on legislation by Parliament, it hascdme a fundamental principle of the
working of democracy in the United Kingdom.

2. The present questionnaire does not relate tgeheral law that guarantees the secret
ballot in parliamentary, local government and Ee@p elections, but only to the votes cast
in Parliamentwhen a parliamentary chamber has the functionoofdacting_an election
The legislation mentioned above has no applicatmroting in Parliament, wherprima
facie constitutional principle in the United Kingdom rexs that the elected representatives
of the people are accountable to the people fort wey do. The principle of democratic
accountability requires there to be openness inctireluct of elected representatives, and
runs counter to any rule of secrecy in voting irrliBaent, local government and the
devolved assemblies.

3. Three other general points are relevant. Fitstre is no practice in the United
Kingdom of filling constitutional offices by eleci in Parliament. Second, to the very
limited extent that elections do now take placamliament (as will be explained below), the
elections all relate to the personnel of Parliamtsglf. Third, it has not been the general
practice in the United Kingdom for the procedurdsPRarliament to be regulated by
legislation, nor are they subject to interventigndecision of the courts, since these matters
are regarded as being within the authority of edohse of Parliament. Each House adopts
the rules that it wishes to be followed in its mi proceedings; and each House is ‘self-
regulating’ in that the enforcement of the rulea iatter for each House (which means that
the House may change the rules or may order theyt be not applied in a particular
instance).
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B. Which elections take place in Parliament
A. In the House of Commons
4, The sole election carried out in the House ah@wmns is the election of the Speaker

of the House, either immediately following a gehe&laction or when the existing Speaker
retires during the life of Parliament. The persanthorised to vote are the 646 members of
the House. The voting procedure is not by secadotobut by the ordinary procedure for
voting in the House on legislative questions angeptmotions. The vote is at all times
conducted publicly: the MPs vote by passing throtighappropriate division lobby, where
their names are recorded by the tellers for orresgdhe motion, as the case may be. At the
close of the time for voting, the total numbers egported to the person presiding in the
Chamber; and the presiding officer declares whdtiemotion has been carried or defeated.
The names of those members voting are almost inmateddipublished in the two division-
lists, and not later than the following day thedlisre published in Hansard, the record of
parliamentary debates. There is therefore no sganethis method of voting. The media are
of course free to publish and to comment on thewoast by individual MPs.

5. The same method of voting is used when the Hmuissked to vote on an issue of
confidence in the Government, or indeed in any omathat arises in the course of parliamentary
business. The same would also apply to any mésiothe appointment of a named person as
an officer of Parliament (for example, the Parliataey Commissioner for Standards). It would
be more correct to describe this as a procedur@pfoointment, not a process of election.

6. It would be utterly contrary to the long-esisiiiéd practice of the House of Commons
for any attempt to be made to cast a veil of sgooeer the way in which MPs have voted or
have abstained from voting. In exceptional circamegs, the House has the power to go into
private session at any time. This power was exatom several occasions during both World
Wars. Regulations made for the duration of the made it a criminal offence to publish
proceedings of the House in secret session, asdptihibition would have applied to the
division-lists, unless the House ruled otherwises. well as being a criminal offence during the
world wars, breach of the requirement of secreaelation to a private session would almost
certainly constitute a breach of privilege of theude (or contempt of the House) and would be
punishable by the Hou&2.No secret sessions have been held since the G&borid War.

7. It must be remembered that the Ministers whonfdine Government of the United
Kingdom are not elected by the House of Commoiislésts are they elected by the House of
Lords), but are recommended by the Prime Ministethie Queen for the formalities of
appointment. Nor are the leaders of the politicatips elected by proceedings in Parliament
Each party has its own rules for the election ®febder. These rules are outside the scope of
the present questions, but information about theatdde supplied if necessary.

9 See details given in Erskine Mayarliamentary Practice,2d" edn,, 1983, pp 321-322. The details include
the note of an occasion when the House authoriseg@ublication of the results of voting followingdabate in
secret session.
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B. IntheHouse of Lords

8. The foregoing answers concerning the House afir@ons apply for the most part also
to the House of Lords. However, one exceptiondl rather curious form of ‘election’ in the
correct sense of that word occurs occasionalliienHouse of Lords. Under the House of Lords
Reform Act 1999, which removed from membership loé House the great majority of
hereditary peers (about 600 of them), an excepwtas made granting membership to 92
hereditary peers. The 92 places are divided interaé groups, according to party allegiance.
Thus, the Conservative hereditary peers are tlutoetefor the limited number of Conservative
hereditary peers who may take up membership ofthese; and the same principle applies to
the other main parties and the cross-bench (ndg}geereditary peers. When one of the elected
hereditary peers dies or vacates his or her memmpeo§ the House, the relevant group of
hereditary peers vote for another hereditary pedtl tthat place. The election is conducted in
accordance with rules laid down by the House. \¢ptim by the method known as the
Alternative Vote, so that counting continues incassive stages as votes are transferred, until
one candidate has an absolute majority of votds &gthe rules of the House, the election is
by secret ballot. However, the results of the counting at eachestag made known after the
close of the counting. It is therefore possibldind out how many votes were given to each
candidate at the various stages of counting thatlerthe transfer of votes to take place. But the
details of how individual votes have been cashatenade public.

9. If the details of votes cast by individual etestwere to be made known, this would not
be a breach of the criminal law, since the arramgesnfor these elections are authorised by the
House and are not contained in legislation. Howeavevould be a breach of the rules of the
House, which could if it wished to do so treat thsclosure as a breach of privilege or a
contempt of the House. Given the limited extenthef provisions for electing hereditary peers
to sit as members of the House, this seems aisuaffisanction.

10. At present, the Lord Chancellor (a member ef@abinet) also performs the functions

that are appropriate to that of Speaker of the Blafid.ords. Following recent changes in the

law to end the constitutional anomaly that the LGeancellor was both a Cabinet minister and
president of the Supreme Court with judicial funct>® as well as being Speaker of the House,
the House (by proceedings on 12 July 2005 andladp 2006) resolved to create a new office

of Speaker, to which one of its members will beteld. The House decided not to adopt the
manner in which the House of Commons elects italSpelnstead, the Speaker of the House of
Lords will be elected by secret ballot, by meanghef same method of election as has been
described for the hereditary peers, but with thiemince that the electorate will be the entire

active membership of the House of Lords. The &tsttion to the office of Speaker is to take

place in June and July 2006.

C. Should there be a violation of secrecy of vot&) the framework of an election by
Parliament:

1. What are the different types?

2. At what moment can it be proved? Is it limitedo divulging the contents of the vote
during voting?
3. Are there any means of appeal and before whomlgetion judge, presidency of the

Chamber, etc)?

0 The Constitutional Reform Act 2005 removes hiwisimg judicial functions from the Lord Chancellor.
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4. To what extent and how can it be sanctioned?
5. Are there any precedents or precise case-law?

11.  The question of a violation of the secrecyhaf Yote can arise only in the very limited
situations, described above, in which the Houdeoadls conducts a secret ballot for the purpose
of electing a hereditary peer to membership ofHtbase or of electing a Speaker. No special
procedures exist for enabling sanctions to be ieghosn anyone who may disclose how
individual peers have voted. However, there istli@se elections a Code of Conduct adopted
by the House. This Code states that, if the CleRaoliaments (the senior official in the House),
“suspects on reasonable grounds that some matezglilarity or improper conduct may have
occurred in the electoral process, he may refemater to the Committee for Privileges. The
Committee may, if it thinks fit, recommend the diatification of a successful candidate if their
election appears to have been influenced by mbiieagularity or improper conduct.”

12. It may seem doubtful whether a disclosure #ftercompletion of an election of how an
elector had voted would be a ‘material irregularityn the electoral process’. This could
however depend on the course of events and oredsems for the disclosure (clearly it would
be a material irregularity if the disclosure arasea situation of attempted corruption or
‘purchase’ of a vote). However, in any event thambittee for Privileges (a committee of
senior members of the House, including several LLands or retired judges) would have
authority to consider the misconduct as an allegmdempt or breach of privilege. And the
Clerk of Parliaments would in any event be abldriog the allegations to the Committee’s
notice.

13. The ordinary civil and criminal courts wouldvieano jurisdiction in the matter, since the
events in question would be regarded as mattetsnwiihe internal procedure of the House of
Lords>* Any recommendation by the Committee for Privilegeuld require to be adopted by
the whole House before it could take effect. Tlaeeno relevant precedents since no disclosure
of voting is known to have occurred, and the prosigendeed an unlikely one.

14. Finally, it must be emphasised that these lajed functions exercised by the House
of Lords scarcely qualify for description as ‘elent’, if only because the context in which they
are conducted is at present wholly undemocraticila\donstitutional issues are involved in

guestions relating to the composition of the Haafdeords and in the choice of its new Speaker,
it must be very doubtful whether the United Kingddras any relevant experience in the
conduct of elections by Parliamemhere such elections are required by a countorstitution

for the purpose of electing persons holding hidlcetunder the constitution.

L And see Article 9, Bill of Rights 1689, protectipgrliamentary proceedings from being questionednp
court.
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ANNEX
Representation of the People Act 1983

66.--(1) The following persons--

(a) every returning officer and every presiding daéfior clerk attending at a
polling station,

(b) every candidate or election agent or polling agerattending,

shall maintain and aid in maintaining the secrefcyoting and shall not, except for
some purpose authorised by law, communicate tqpargon before the poll is closed

any information as to--

() the name of any elector or proxy for an elesto has or has not
applied for a ballot paper or voted at a polliratisi;

(i) the number on the register of electors of atector who, or whose
proxy, has or has not applied for a ballot paperated at a polling

station; or
(iii) the official mark.

(2) Every person attending at the counting of thies shall maintain and aid in
maintaining the secrecy of voting and shall not -
(a) ascertain or attempt to ascertain at the counting of the votes the
number on the back of any ballot paper;

(b) communicate any information obtained at the counting of the
votes as to the candidate for whom any vote is given on any
particular ballot paper.

(3) No person shall--

(@) interfere with or attempt to interfere with a voter when
recording his vote;

(b) otherwise obtain or attempt to obtain in a polling station
information as to the candidate for whom a voter in that station

is about to vote or has voted;

(c) communicate at any time to any person any information
obtained in a polling station as to the candidate for whom a
voter in that station is about to vote or has voted, or as to the
number on the back of the ballot paper given to a voter at that

station;

(d) directly or indirectly induce a voter to display his ballot paper
after he has marked it so as to make known to any person the
name of the candidate for whom he has or has not voted.

(4) Every person attending the proceedings in cctiore with the issue or the
receipt of ballopapers for persons voting by post shall maintathad in maintainin

the
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secrecy of the voting and shall not--

(a@) except for some purpose authorised by law, communicate,
before the poll is closed, to any person any information
obtained at those proceedings as to the official mark; or

(b) except for some purpose authorised by law, communicate to
any person at any time any information obtained at those
proceedings as to the number on the back of the ballot paper
sent to any person; or

(c) except for some purpose authorised by law, attempt to
ascertain at the proceedings in connection with the receipt of
ballot papers the number on the back of any ballot paper; or

(d) attempt to ascertain at the proceedings in connection with the
receipt of the ballot papers the candidate for whom any vote is
given in any particular ballot paper or communicate any
information with respect thereto obtained at those proceedings.

(5) No person having undertaken to assist a blatdnto vote shall communicate
at any time to any person any information as tactradidate for whom that voter
intends to vote or has voted, or as to the numbehe back of the ballot paper given
for the use of that voter.

(6) If a person acts in contravention of this smttie shall be liable on summary
conviction to imprisonment for a term not exceedsngionths.



