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PART |

Enhancing participation in elections
SYNOPSIS

The Sixth European Conference of Electoral Management Bodies -
“Enhancing participation in elections” was organised by the Venice
Commission in co-operation with the Ministry of the Interior and Kingdom
Relations of the Netherlands and the Electoral Council of the Netherlands
on 30 November — 1 December 2009. The issues which were addressed
during the conference included the recent elections in Member States, as well
as measures aimed at attracting voters to participate in elections,
organisation of the information campaigns before the vote and the problem
of criteria for disenfranchising voters.

Around 75 participants from national electoral management bodies of the
following countries attended the conference: Albania, Austria, Belgium,
Finland, Georgia, Germany, Kyrgyzstan, Latvia, Malta, Mexico, Netherlands,
Norway, Portugal, Russian Federation, Spain, Sweden, Ukraine and United
Kingdom as well as representatives of the Parliamentary Assembly of the
Council of Europe and the Directorate General of Democracy and Political
Affairs.

Representatives of the following international and regional organisations also
attended this event: the Association of European Election Officials (ACEEEO),
the Organisation for Security and Co-operation in Europe/Office for
Democratic Institutions and Human Rights (OSCE/ODIHR), the European
Commission and the European Parliament.

The Conference was opened by Ms A. Bijleveld, State Secretary of the
Ministry of the Interior and Kingdom Relations of the Netherlands, Mr H.
Kummeling, Chairman of the Electoral Council of the Netherlands and Ms M.
Stavniychuk, Deputy Head of the Presidential Secretariat of Ukraine, Member
of the Venice Commission. The Conference was also addressed by Ms M.
Alanis Figueroa, President of the Electoral Tribunal of Mexico.



Reports were presented by Mr E. Tanchev, President of the Constitutional
Court of Bulgaria, Member of the Venice Commission, Ms M. van den Broeke,
Deputy Spokesperson and Head of the Press Unit at the European Parliament,
Mr E. Abrahamson, Solicitor, London, United Kingdom and Mr G. Golosov,
Professor at the University of St Petersburg, Russian Federation.

Three workshops were organised on measures aimed at attracting voters to
participate in elections, organisation of the information campaigns before the
vote and the problem of criteria for disenfranchising of voters.

The Conference:

1) Took note of the information provided by participants about different
elections organised in their respective countries in 2009.

2) Underlined the importance of the existing commitments:

a. toensure the implementation of the rights enshrined in Article 3
Protocol 1 of the 'European Convention on Human Rights' and
the applicable case-law of the European Court of Human Rights;

b. to implement the obligations and commitments of other
respective international instruments — including the
Copenhagen Document of the OSCE.

3) Invited the Member States of the Venice Commission to ensure that all
principles for free and fair elections as enshrined in the 'Code of Good
Practice in Electoral matters' adopted by the 'Venice Commission' in
October 2002 are respected, both with regard to voters’ participation in
elections in general and to limitations to the right to participate in
elections in particular.

4) Underlined the importance of specific measures focused on attracting
electors to participate in elections, notably:

a. making electoral systems reflect as much as possible the
choice of the electorate;

b. using more new technologies facilitating the access of
voters to any information concerning any given election and
creating safe and reliable mechanisms of alternative ways of
voting;



c. conducting educational and general information campaigns
about different elections.

5) Pointed out that in the field of disenfranchisement of voters the States
should ensure that:

a. Conditions (including legal conditions) for recognition of
political parties, and for access to the ballot for political
parties and candidates competing for an election, are not
unreasonably restrictive;

b. Requirements, for example, concerning minimum age,
residence, and also provisions relating to incompatibility of
offices are based on reasonable and justifiable criteria,

c. Deprivation of the right to vote and to be elected should
take place in conformity with the Code of Good Practice in
Electoral Matters.

6) The three workshops held on attracting electors to participate in
elections, on Information campaigns on specific elections and on criteria
for disenfranchising electors concluded that:

a. Political parties could play an important role in increasing
voters’ turnout during the elections;

b. The way pre-electoral campaigns are conducted has an
important impact on the knowledge of the process by the
electorate;

c. Electoral management bodies should pay particular
attention to the way the information about past and future
elections is presented to voters and to different general
voter-information campaigns;

d. Co-operation between different public bodies responsible
for organising and conducting elections as well as with the
civil society should be encouraged,

e. EMBs should consider how to ensure the minimum
procedural guarantees for the exercise of the right to vote
by special groups of voters.

7) Invited the Electoral Management Bodies to provide the Secretariat of
the Venice Commission with their current electoral legislation if possible
in one of the official languages of the Council of Europe.



8) Requested the Secretariat of the Venice Commission to continue to
provide the secretariat of the European Conferences of Election
Management Bodies.

9) Welcomed the information about the request of México to become a full
Member of the Venice Commission.

The 7% European Conference of Electoral Management Bodies will take place

in London in June 2010. The representative of Austria informed the
participants that his country intended to host the 8" conference in 2011.
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Information about recent elections in Germany

Christiane EGERT-WIENSS?

Introduction

2009 was a very busy year for electoral management bodies in Germany as
there were two national elections — the European election on 7 June 2009
and the Bundestag election on 27 September 2009 — in addition to six Landtag
elections in January, August and September as well as municipal elections in
eight Lander in June and August.

Organisational structure of national elections in Germany

Both European and Bundestag elections are organised within the framework
of the federal structure of the Federal Republic of Germany consisting of 16
Lander. According to German electoral law, elections are organised by
independent electoral organs in a four-tier self-organisation of the electorate.
On the national level, the Federal Returning Officer is responsible for
organising and conducting European and Bundestag elections. By tradition,
the President of the Federal Statistical Office of Germany is appointed Federal
Returning Officer by the Federal Minister of the Interior. The Federal
Returning Officer also chairs the Federal Electoral Committee. The electoral
organs on the Land level are the Land Returning officer and the Land Electoral
Committee.

On district level, European elections — held on the basis of proportional
representation by the use of a list system — are organised within 430
administrative districts by District Returning Officers and District Electoral

2 Member of the Academic Staff Federal Statistical Office/Federal Returning Officer of
Germany
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Committees for each administrative district or Town Returning Officers and
Town Electoral Committees for each urban district. In contrast to this, the
members of the Bundestag are elected according to the rules of the
‘personalised proportional system’ which combines the principles of
proportional representation with uninominal voting. Hence, 299 of the
members are elected from single-seat electoral districts through a first-past-
the-post system. Bundestag elections are therefore organised within 299
constituencies by District Returning Officers and District Electoral
Committees. For each polling district containing one polling station or
designated for postal voting, there is an Electoral Officer and an Electoral
Board.

For European elections, an important task of the Federal Electoral Committee
is to decide on the admission of political parties and other political
associations with joint lists for all Linder while the Land Electoral Committees
admit political parties and other political associations with lists for one land.
At Bundestag elections, the Federal Electoral Committee has to acknowledge
political associations as political parties for the upcoming Bundestag election
before they are allowed to hand in their nominations as Land lists or direct
candidates in the constituencies. The Land lists are admitted by the Land
Electoral Committees, the direct candidates by the respective District
Electoral Committees. About two weeks after election day, the Federal
Electoral Committee also establishes the final official result based on the final
results determined by the Land and District Electoral Committees.

Legal changes concerning the 2009 European and Bundestag elections

Before the European election and the Bundestag election in 2009, some legal
changes were introduced to both the European Elections Act and the
European Electoral Regulations governing the European election in Germany
as well as the Federal Elections Act and the Federal Electoral Regulations
concerning Bundestag elections. A major change concerned the method for
the allocation of seats. The Hare-Niemeyer-method (the largest remainder
method) used on the federal level until the 2005 Bundestag election has now
been replaced by the Sainte-Lagué&/Schepers method in the form of the
divisor method with standard rounding.

12



In addition, the amendments established reduced conditions for German
voters living abroad as well as for postal voters. According to the new legal
provisions, Germans living outside the Member States of the European
Council for more than 25 years no longer lose their right to vote. As far as
postal voting is concerned, it is no longer required to state a reason such as
illness or a business trip in order to apply for a polling card.

According to a decision by the Federal Constitutional Court of Germany in
March 2009, the specific type of electronic voting machines used for instance
during the 2005 Bundestag election were no longer allowed as their use was
not compatible with the principle of the public nature of elections emerging
from Article 38 in conjunction with Article 20 para. 1 and 2 of the
Grundgesetz (Basic Constitutional Law) which requires that all essential steps
in the elections are subject to public examinability unless other constitutional
interests justify an exception. According to this decision, when electronic
voting machines are deployed, it must be possible for the citizen to check the
essential steps in the election act and in the ascertainment of the results
reliably and without special expert knowledge.

OSCE/ODIHR Election Assessment Mission

The 2009 Bundestag election was the first election to be monitored by the
OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR),
thereby following a long-standing invitation from the Federal Government of
Germany. In the meantime, the report has been published on 14 December
2009 with notable recommendations regarding some aspects of the
legislation concerning the organisation of elections or the further
enhancement of the transparency of party financing. The recommendations
will be considered in the course of an amendment of electoral law due to
another decision by the Federal Constitutional Court of July 2008 concerning
the effect of ‘votes with negative weight’. Overall, the report found that the
2009 Bundestag election demonstrated an open, pluralistic and competitive
process, founded on the respect for fundamental freedoms, equitable
conditions for all contestants, the efficiency and professionalism of the
election administration as well as a high level of public confidence in the
overall integrity of the electoral process.

13



Attracting Electoral Participation through Establishing International
and European Legal Standards of
Democratic Elections

Evgeni TANCHEV"

Introduction

Contemporary representative government evolved from three ideas and social
processes - limitation of absolutism, legitimation of government by popular
sovereignty and delegation of power for a limited periods of time by the people
to legislative assemblies to be checked by regular, free, fair and democratic
elections.

Today not a single politician or scholar would contest that any democratic
representative government should be founded on elections.” The triumph of
democracy made elected representation as undeniable and irreversible
constellation as the axiom that there can be no taxation without representation
which laid foundations of parliaments and posed limitation on monarchial
sovereignty and raison d’état during the middle ages.

! Judge at the Constitutional Court of Republic of Bulgaria, Jean Monnet Chair in EU
Law at New Bulgarian University, Member of the Venice Commission

2 “It is often assumed, either through bad faith or inattention, that only a mandatory

can be a representative. This is an error. Children, fools and absentees are
represented every day in the courts by men who hold their mandate from the law
only, moreover the people eminently combine these three characteristics, for they are
always childish, always foolish, and always absent. So why should their tutors not
dispense with their mandates.”, J. De Maistre, Considerations on France, Montreal,
1974, 70.



It took centuries in human civilization to arrive to these axiomatic constitutional
principles and by filling them with democratic content to transform the elections
into cornerstone of procedural legitimation of democratic government.

Democracy, human rights and the rule of law® have been treated as the three
main pillars of European constitutional heritage.4

Introduction of international standards in the elections is an important
democratic safeguard aimed at preserving the genuine democratic character of
representative government. Enforcing the standards rules out partisan
temptation to distort the popular vote, which has been present since earliest
and most primitive forms of franchise and electoral procedures. Simultaneously
introduction of international standards in the elections plays the important
function to legitimate voters willingness to cast their ballot since by establishing
fair and democratic electoral competition it firmly entrenches the perception
that every vote counts.

® For difference between the principles of rule of law and rechtsstaat see F. Neuman,
The Rule of Law, Berg, 1986, 179 -187; F.Neuman, Democratic and Authoritarian State,
1957, Free Press, 43-47; The Rule of Law, ed. A.Hutchinson, P.Monahan, Toronto,
1987; E-W. Bockenforde, State, Society and Liberty, Oxford, 1991,47-70; For
international standarts of the rule of law see The Rule of Law and Human Rights,
Principles and Definitions, International Commission of Jurists, Geneva, 1966; R.
Grote, Rule of Law, Rechtsstaat and Etat de Droit, in Constitutionalism, Universalism
and Democracy, ed. C.Staarck, Nomos, Baden — Baden,1999,269-365; For different
approach of the scandinavian jurisprudence see K. Olivecrona, Law as a Fact, Oxford,
1939, 28 —49.

* See Explanatory Report, adopted by the Venice Commission at its 52 Plenary
Session, Venice,18-19 October 2002, I, 3 and 4, in Code of Good Practice in Electoral
Matters, Science and Technique of Democracy, N 34, European Commission for
Democracy through Law, Council of Europe, Strasbourg, 2003, 19; See also D.
Rousseau, The Concept of European Constitutional Heritage, in The Constitutional
Heritage of Europe, Science and Technique of Democracy N 18, European Commission
for Democracy through Law, Council of Europe, Strasbourg, 1997, 16-35, 21-24.
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Ever since antiquity rulers were tempted to take advantage and by electoral
abuse to distort the true reflection of voters preferences in order to ascend to
or to prolong their stay in government.5 Although deformations went hand in
hand even with the most primitive modes of magistrates selection, the rules that
determine the vote cannot in principle decide the outcome of the election alone
and should not be over-exaggerated. Moreover, the adequate reflection of
popular will in the outcome of elections, exclusion of subversion of majority
preferences to minority of representation in the composition of parliament or in
presidential elections should become an exponent in the history of
governmental institutions museum.

Elections have been treated as an instrument constituting political institutions,
particularly, the Parliament and the Presidents when they are elected by the
people and/or as direct participation of the people in government. If the first —
instrumental meaning is overexposed - the elections are interpreted in pure
technical way.6 The principal merit of this approach is the emphasis of the
linkage between the nature of elections and the essence of the institutions
brought in existence by the elections. The composition of representative
assemblies has depended to some extent to the type of the electoral system.
Political parties in power have been tempted to adopt an electoral system which

> The more primitive the electoral systems, the more primitive the distortions were.
Maybe the most amusing story from the antiquity of the election malpractice is
described by Herodotus when the Persian king was to be selected among seven of the
nobility members. They decided to ride on their horses through the city and to
consider elected the rider of the horse that will neigh after dawn when reaching a
certain place. Darius groom was a sly (cunning) person. He hid the Darius horse
favorite mare near the place where race was to be decided. The only horse that
neighed when the seven nobles were passing the place was Darius' one, Herodotus,
The Histories, New York, 1977, Book Ill, 240-241.

® The elections are but another technique like the appointment, drawing a lot,
competition etc. in the democratic constitutional systems and usurpation, heredity or
inheritance of power in a despotic regime. If we start speculating on a value neutral
ground all these methods of forming the institutions have something in common and
diferentio specifica as well. Using one of them one could reformulate the others by the
chosen one using it as a matrix and adding differentio specifica.
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might increase their representation in the political institutions. However, one
should not rely on the electoral system to shape the electoral preferences and
translate them into parliamentary seats. For the mechanism of the elections
might distort the measuring of public preferences and bring a partisan bias to
the allocation of parliamentary seats, but no electoral law based on democratic
principles can make a party running low in the public opinion polls winner of the
elections.

Casting the ballots or standing in elections has been treated as modes of direct
participation in government by the people’s voting rights. Free, democratic,
pluralistic and competitive elections are foundation of modern constitutional
regime where government is legitimated by the consent of the majority of
governed. In this train of thought elections channel people’s preferences like the
other modes of direct democracy - imperative referendum, consultative
referendum, popular initiative, plebiscite, recall, popular veto or ratificatory
referendum.

Under the instrumental approach voting rights have been labeled as a public
function or a duty performed by the voters in order to establish the
representative government. Within the context of the second approach voters
are holders of their sovereign rights in the elections and they are free in the way
they might exercise them or abstain from exercising.

In political theory and legislative practice the active voting (casting of a ballot)
and passive franchise (standing in elections) has been interpreted as:
- fundamental political right channeling citizens direct participation in
government,
- public function founding mode of constituting representative
government on the public good and by being a duty citizens should not
refrain from,
- sui generis political right combining the freedom to take part in
government and the obligation to form the representative institutions.”

7 C.banamesos, KoHcTuTyuMHHO npaso, Codua, 1940, 1.1l, 86-90; E.ApymeBa,
KoHcTUTYyumoHHo npaso, Copus, 1998, 219-221.
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I. Restatement of Factors Shaping Voter Turnout and Electors Activity

Most often analysis of voter turnout has been associated with several groups
of factors. Since there has been a widespread agreement within the academia
and political community on the causes. Without going in a detailed overview
or doctrinal speculation on these factors which affect voters participation in
elections | consider that a brief recapitulation would be beneficial to the
present report. This restatement heavily relies on couple of publications
which have been extremely heIpfuI.8 To summarize in brief:

First —the mechanical factors. These can include:
e availability of alternative voting procedures (advance voting, proxy
voting, postal voting etc.) which allow voters who may be unable to
participate on election day still to cast a ballot;
e physical access to the polls. If access is difficult, some would be
voters — for example the disabled - may be deterred from
participating;
e whether elections take place on a workday or a rest day: does
holding elections on holidays or weekends makes participation more
convenient? Studies have reached differing conclusions
as to whether rest day voting makes any difference in practice, but it
certainly does not have a negative effect; and
e the use of new technologies, such as electronic voting, to
complement conventional processes. Some assessments of pilot
projects, however, indicate that e-voting may be more effective in
providing more convenient channels for regular voters than it is in
engaging new voters.

& This part of the report is a periphrase with some additions of mine of a report of
Andrew Ellis , Tuning in to Democracy: Challenges of Young People Participation, IDEA,
Washington DC, 2007,3-8,
www.idea.int/elections/upload/ae_geo_participation_070327.pdf, and the book
published by several authors Andrew Ellis, Maria Gratschew, Jon H. Pammett, Erin
Thiessen, Ivo Balinov, Sean W. Burges, Laura Chrabolowsky, David McGrane, Juraj
Hocman, Kristina Lemyn, Svitozar Omelko, Engaging the Electorate: Initiatives to
Promote Voter Turnout from Around the World International Institute for Democracy
and Electoral Assistance 2006, www.idea.int/publications/vt ee/index.cfm.
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Second, there are political context factors at each individual election or
referendum which combine to make participation more or less attractive. The
context can vary, sometimes greatly, from one election to the next. Examples
include:

e perceptions of the effectiveness of political competition or the
degree to which citizens believe that different election outcomes will
lead to significant differences in the direction and impact of
government. Turnout is generally lower when the results of elections
are seen to make little difference to the subsequent form of the
executive.’ The grand coalition model used in Switzerland has led to
continuity of government over a long period whatever the results of
individual elections — and is accompanied by one of the lowest
turnout rates in elections of any established democracy;

e the competitiveness and salience of the electoral event at both
national and local levels: if voters believe that the electoral contest
will be close, they are more likely to ensure that they take part Those
people who are going to vote are more likely to vote in elections
where they think it may matter, and more likely to stay at home
when they think the result is a foregone conclusion — either
nationally or, under a majoritarian electoral system, in their own
area. One of the most persistent reason to the voters abstention has
been their perception that casting of their ballot does not affect the
final result in the elections;

¢ strategic voting: people may be more willing to turn out to vote
when they see a particular electoral outcome to be strongly
undesirable;

e the type of the electoral event: elections other than national
elections, such as municipal elections or European Parliament
elections, often see lower turnouts - as do elections to the legislature
in presidential systems where they do not synchronise with
presidential elections. In general participation diminishes as we go

° The grand coalition model used in Switzerland has led to continuity of government
over a long period whatever the results of individual elections — and is accompanied
by one of the lowest turnout rates in elections of any established democracy.
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from presidential to parliamentary to municipal or supranational
elections;

e campaign spending, which may raise the profile of an election and
lead to a wider distribution of political information;

® party identification: which appears to play a role in keeping turn
out up in ‘less relevant’ elections - but it is itself on the decline;10 and
¢ length of time between elections: when elections are held with
great frequency, it has generally been found that voter turnout
suffers.

Third, there are systemic or institutional factors. These usually require
considerable legislative and/or administrative effort to change. Examples are:

¢ the nature of the party system: where political choice is restricted,
those who cannot see an option which reflects their views are likely
to stay at home. More electoral participants may provide more
varied options for the voters — although when the political system is
perceived as too fragmented, turnout drops, with voters confused or
unclear as to the effect that their vote may have. Outside
microstates, it is thus desirable for some major parties or coalitions
to emerge which give coherence to the political system. This has
implications for institutional and electoral system design, especially
when it is be considered alongside factors such as the desirability of
inclusion of all groups in an elected legislature. During transition and
subsequent democratic consolidation, it opens the question of how
far it is desirable to see the institutions adopted as themselves
transitional. On the one hand, inclusion during the transition may
lead to fragmentation later. On the other hand, if rules are
continuously altered, it may be that no stable electoral and
institutional system can emerge in which parties and voters know
how to respond to the incentives built into the system. It may not be

% |n sweden, the proportion of the electorate with a strong party identification fell by
a third from 1968 to 2002. Among those who also have little interest in politics, it fell
by more than half. Nor is party identification necessarily higher in newer democracies:
in Indonesia in 2003, approaching a major series of elections after fundamental
institutional changes, only 34% were prepared to express a party identification.
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desirable to keep pulling up the plant by the roots to see if it is
growing — but it may be just as undesirable to grow a giant weed;

¢ the choice of electoral system: almost all electoral systems can be
categorized as plurality/majority, proportional representation (PR),
or mixed systems. The more responsive the electoral system is in
representing the choices made by the electorate, the higher voter
turnout will be. PR tends to be linked with higher turnout. Plurality
systems are linked with lower turnout: mixed systems,
unsurprisingly, are likely to produce results in the middle. In
majoritarian systems, turnout tends to be higher in districts with
closer results. This means that boundary delimitation methods
matter. Politicians have an understandable urge to design systems
which keep their bottoms on their seats — look at the US House of
Representatives — but there is a price to pay in terms of popular
engagement in elections;

¢ trend of party identification decline while the personification in the
elections begins to prevail;

e voter registration as a state or individual responsibility;

e electoral barriers have had some ambivalent effect on voter
participation: in some cases they have mobilized voters participation
and in others especially when they are quite high they have
discouraged participation in the elections;

e compulsory versus voluntary voting: it is not surprising that
institutionalised compulsory voting is linked with high turnout,
although this only appears to be true in practice where the
compulsion is backed by effective sanctions for not voting . But many
people make arguments of principle against compulsory voting, and
it is slowly on the decline worldwide. Besides voters right is
transformed into voters duty and has been backed doctrinally since
the time of Leon Duguit and his followers by the idea of public
functions and public duty;11

11 . . . . . s

Since compulsory voting has been considered a universal prescription, panacea or
cure all to electoral participation and increased voter turnout | am attaching a short
review on compulsory voting from idea’s site.
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¢ the existence and role of direct democracy instruments;12

e presidential or parliamentary democracy: it has been suggested
that in the US, separation of powers has in itself an effect on
turnout, because it makes the link between voting and the outcome
of the election on the executive weaker. But we simply don’t know
whether this can be established as a general effect in presidential
systems. Does it imply that any country with a presidential system
will find lower turnout levels an associated phenomenon, with
possible  consequences for legitimacy? Changing from
presidentialism to parliamentarism is rarely an option — so even if it
does imply this, the emphasis may need to be on strategies which
ask ‘how do we make presidentialism work’? Does this mean that
the existence of compulsory voting, however weakly enforced, in
much of Latin America is actually an important structural feature in
maintaining the legitimacy of its democracies? Are there implications
for the Philippines or Indonesia in their current debates on
democratic development and institution building?; and

e the voting age: the widespread introduction of votes at 18 has
diminished turnout in developed democracies. The brave and
adventurous response is to propose the further reduction of the
voting age to 16. The pathfinders of this approach are as diverse as
Brazil, Nicaragua and the Isle of Man. Its proponents suggest that in
a wide range of societies, 18 or just older is about the worst age for
people to become politically engaged — they may have lost many of
their close links with family or school, and they are likely to be
mobile and not yet fully established into another community. Would
lowering the voting age further enable schools to be agencies of
democracy education and engagement, or would it make things even
worse? The danger is that it is a political one-way street: just as

12 L . o .
For example the turnout in individual Swiss referendums on initiatives is low, it is

said that a high proportion of the Swiss electorate participates in initiative votes when

all the referendums in,say, a given year are taken together. Referendums have

generally lower turnout than general elections worldwide, but there is more variation
in turnout. However, there are some referendums — for example those on Norwegian

EU accession or the independence of Québec — where turnout has been higher than in

the preceding general election;
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raising the voting age from 18 to 21 is politically impossible, so would
raising the voting age back from 16 to 18 be politically impossible.

Fourth, there are demographic factors — which are very long term. For
example, the gender balance of the electorate matters, and the difference in
turnout between men and women has shrunk since 1945. When all or nearly
all women gained the right to vote at the same age as men, the turnout of
women matches or slightly exceeds that of men. To summarise, there are
some factors affecting electoral participation which require major
institutional or systemic change. This is an important part of wider debate
about the state of democracy and about reforms to the institutions and
practices of democracy. This does not however mean that there is nothing for
individual electoral management bodies, education ministries or civic
education CSOs to do.

A formula indicating and measuring electors willingness to cast their vote in
the elections has been worked out half a century ago.13

“PB+D>C"

Here, P is the probability that an individual's vote will affect the outcome of
an election, and B is the perceived benefit of that person's favored political
party or candidate being elected. D originally stood for democracy or civic
duty, but today represents any social or personal gratification an individual
gets from voting. C is the time, effort, and financial cost involved in voting.
Since P is virtually zero in most elections, PB is also near zero, and D is thus
the most important element in motivating people to vote. For a person to
vote, these factors must outweigh C.

Riker and Ordeshook developed the modern understanding of D. They listed
five major forms of gratification that people receive for voting: complying

3 The basic idea behind this formula was developed by Anthony Downs in An
Economic Theory of Democracy. published in 1957. The formula itself was developed
by William H. Riker and Peter Ordeshook and published in "A Theory of the Calculus of
Voting." American Political Science Review. 1968. 62:25-42.
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with the social obligation to vote; affirming one's allegiance to the political
system; affirming a partisan preference (also known as expressive voting, or
voting for a candidate to express support, not to achieve any outcome);
affirming one's importance to the political system; and, for those who find
politics interesting and entertaining, researching and making a decision.
Other political scientists have since added other motivators and questioned
some of Riker and Ordeshook's assumptions] All of these concepts are
inherently imprecise, making it difficult to discover exactly why people choose
to vote.

Recently, several scholars have considered the possibility that B includes not
only a personal interest in the outcome, but also a concern for the welfare of
others in the society (or at least other members of one's favorite group or
party). In particular, experiments in which subject altruism was measured
using a dictator game showed that concern for the well-being of others is a
major factor in predicting turnout and political participation. Note that this
motivation is distinct from D, because voters must think others benefit from
the outcome of the election, not their act of voting in and of itself."*

Il. The Essence and Meaning of International and European Standards in the
area of Elections

The term standard has been understood as “guide for behaviour and for
judging behaviour”. Standards have been established by authority or
gradually have evolved by custom or consensus. The concept of international

¥ Jankowski, Richard. 2002. "Buying a Lottery Ticket to Help the Poor: Altruism, Civic
Duty, and Self-Interest in the Decision to Vote." Rationality and Society 14(1): 55-77.
Edlin, Aaron, Andrew Gelman, and Noah Kaplan. 2007. "Voting as a Rational Choice:

Why and How People Vote to Improve the Well-Being of Others." Rationality and
Society. Fowler, James H. "Altruism and Turnout," Journal of Politics 68 (3): 674—-683
(August 2006) Fowler, James H., Kam CD "Beyond the Self: Altruism, Social Identity,
and Political Participation," Journal of Politics 69 (3): 811-825 (August 2007).
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standards connotes some universally, generally accepted canons of behaviour
. . .. 15
for states, corporations and individuals.

However paradoxical it might seem at first glance, the genesis of international
standards is to be found in the constitutional values and principles of the
democratic nation state. All of the standards have roots in the democratic
constitutional development and European standards emanate from the
common European heritage. By consenting to the values and principles that
have evolved in the old western democracies they have become element of
the international treaty law. By applying pacta sunt servanda rule the
emerging democracies in the member states of the Council of Europe
transplant these standards in their national constitutional order and
accelerate national democratic institution building and development.

International standards belong to the area and can be found in the soft law or
non-treaty agreements. In this case they have been characterized as non-
binding commitments which are instrumental on the way of “hardening” of
international law or precursors of international treaties to full fledged
Iegalization.16 The legal instruments can be classified according to their legal
binding or non binding effect from one side, and according to their normative
or promotional inspiration effect, from the other, when law and non-law are
regarded as opposing ends of commitment continuum." It is generally agreed

By, Morais,Symposium:Globalization and Sovereignty: The Quest for International
Standards:Global Governance vs. Sovereignty, 50 Kansas Law Review 2002, 779, 780.

%p. Shelton, Commitment and Compliance: What Role for International Soft Law?
www.ceip.org/programs/global/ semshelton. Html; H. Hillgenberg, A Fresh Look at
Soft Law, European Journal of International Law, 1999, vol.10 N.3, 499-515; Soft law
might be treated as a product of changing patterns of globalization which transform

the state pushing towards emergence of regulatory standards that go beyond national
boundaries see K. Jayasuriya, Globalization, International standards and the Rule of
Law: A New Symbolic Politics, WP N 24, March 2002, 5.

7 see D. Shelton matrix of legally binding and non legally binding instruments where
law is defined as a binding legal act and in non compliance legal action will take place,
hortatory — law with normative elements but very weak obligations, commitment
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that in spite of the opinion that treaties are classic binding international law
instruments, legal standards and soft law might have certain advantages and
is to be preferred in some areas and in certain moments to hard law.™®

The most typical method of tackling the issue of the international legal
standards is approaching them from international and comparative law
prospective. The fourth generation national constitutions'® have been drafted
in a globalized world in which primacy of international law has become an

being a political or moral obligation that is not legally binding and freedom of action
where no commitment is present, ibid, 2.

1 Among the merits of soft law one certainly should not fail to mention:
-effectiveness in dealing with new legal standards or norms;

-the need to stimulate consensus building and content of the international standards
which is still in flux;

-making of preliminary flexible regime for still developing standards and norms;

-efforts to coordinate and unify the standards created by different international actors
proposing different systems of international standards;

-simplification of procedures to facilitate rapid finalization;

-avoidance of cumbersome domestic procedures for treaty approving and
implementation of international standards and norms in national legislation and
maintaining low costs of their implementation in the municipal law;

-easing inclusion by securing openness to non state partners to join the non treaty
agreement or parties which are not recognized by the original parties establishing the
non-treaty agreement. See H. Hillgenberg, A Fresh Look at Soft Law, European Journal
of International Law, 1999, vol.10 N.3, 499-515, at 501-502.

9 See S.E. Finer, Notes Towards a History of Constitutions, in Constitutions in
Democratic Politics, ed. V. Bogdanor, Aldershot, 1988, 17-32; also Constitutions and
Constitutional Trends Since World War I, ed. A. Zurcher, Greenwood Press, 1955.
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element of the rule of law. The constitutions of the emerging democracies
adopted after the fall of Berlin wall reflect the international standards and
include special provisions on supremacy of international law. If these
international standards especially in the area of elections are integral part of
the treaties they are transplanted in the national legal orders after states
adhere to the treaties.

The systems of implementing the treaty obligations however are different
due to the choice of monistic or dualistic system in the national
constitutions.” Incorporation of the treaties provisions and international
standards provided in the treaties follows two types of procedures.21

According to the dominant in Europe monistic system the international treaty
becomes an integral part of the national law after having been ratified. When
a country has adopted dualism implementation of treaty obligation can take
place not by ratification but by drafting a special law or including a provision
in the existing national legislation.

Comparative analysis of European systems demonstrates another type of
difference due to the position of the international treaties in the national legal
order.

In some countries like Belgium, Luxembourg and Netherlands the
international treaties provisions have supranational effect and stand above
the legal system superseding the authority of constitutional norms.

2 See for different legal orders in dualistic system and integrating the both legal
orders in monism M. Kumm, Towards a Constitutional Theory of the Relationship
between National and International Law International Law Part | and I, National
Courts and the Arguments from Democracy, p. 1-2,

www.law.nyu.edu/clppt/program2003/readings/kumm3iand2.pdf;

L. Wildhaber, Treaty-Making Power and the Constitution,Bazel, 1971, 152-153.

2L p.van Dijk, G., J. H. van Hoof, Theory and Practice of the European Convention on
Human Rights, Boston,1990,11-12; A. Drzemczewski, European Human Rights
Convention in Domestic Law, Oxford, 1985, 33-35.
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According to the constitutional practice of other countries like Austria, Italy
and Finland the treaties having been ratified with parliamentary
supermajority vote have the same legal binding effect as constitutional
provisions.

The third type of implementation of treaties obligations under the monistic
system in Europe places them above the ordinary parliamentary legislation
but under the national constitutions according to their legally binding effect.
This is the current practice in Bulgaria, Germany, France, Greece, Cypress,
Portugal, Spain and others.

In Czech Republic, Lichtenstein, Romania, Russia, Slovak republic only the
treaties relating to human rights stand above the ordinary Iegislation.22

The primacy of international law standards should always be regarded as a
minimum, and if especially in the area of human rights and the electoral law
national constitutions establish more democratic standards the national
provisions should be preferred and would not be considered as a breach of
treaties.

The primacy of international law has complied with the requirements of art 2
of the UN Charter respecting the nation state sovereignty. Of course
supranational, direct, immediate and horizontal effect of EU law will require
introduction of EU clause in the Constitution providing for transfer of
sovereign powers to the EU and its institutions.

2 ¢, Economides, The Elaboration of Model Clauses on the Relationship between
International and Domestic Law, The European Commission for Democracy Through
Law, Council of Europe, 1994, 91-113, 101-102 ; L. Erades, Interactions between
International and Municipal Law, T.M.C. Asser Institute — The Hague, 1993; The French
Legal System: An Introduction, 1992,45; ., Bsk M.®poBaiiH, EBponeiickaTa KOHBEHLMA
3a NpaBaTa Ha YoBeKa KaTo obuiecTBeH pes B EBpona,Codua, 1994, 32; B CbL0 Taka
N.Kynunwes, NpunaraHeto Ha EBponeickaTa KOHBEHLMA 3a NpaBaTa Ha YOBEKa B
6bArapckua npaseH pes, cn.3akoH, 6p.2,1994, 3-25.
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The process of implementing treaty establishing international standards in
the national legal system is different from interaction between EU legal order
and EU member state legal orders. If an European standard is provided by EU
constitution or primary law, due to the transfer of sovereignty it prevails over
the national constitutional norms and has legal binding effect after the EU
member states have been notified. That is why implementing of the
international legal standards bears no similarity to obligation to comply with
acquis communautaire in adapting the national constitutions and
approximation of legislation in order to provide supranational direct
immediate and horizontal effect of primary and institutional EU law. This
follows from EU law supranational, direct, immediate and universal effect on
all naticannal legal subjects within the territory of European Union member
states.

Last but not least the establishment of international standards might be
approached within the context of emerging global and societal
constitutionalism. In order to estimate the significance of international legal
standards in the area of human rights and particularly in the electoral law
within the context of global and societal constitutionalism the essence of
these new phenomena should be clarified in advance.

The term global constitutionalism has received wide range of connotations.
It has been approached from comparative prospective as an instrument of

analysis of constitutionalism within the different national models of
constitutional government in the world and within the symbiosis of

2 These undoubted characteristics of the European law are formulated by the Court
as early as the beginning of the 60s, N.V. Algemene Transport - en Expeditie
Onderneming van Gend & Loos, v. Netherlands Fiscal Administration; Case 26/62;
Costa v. ENEL; Case 6/ 64. See in a detail E. Stein, Lawyers, Judges and the Making of a
Transnational Constitution, American Journal of International Law, vol.75, January
1975, N 1, 1-27; P. Pescatore, The Doctrine of Direct Effect, European Law Review, 8,
1983, 155-157 ; J. Weiler, The Community System: the Dual Character of
Supranationalism, Yearbook of European Law 1, 1981; A. Easson, Legal Approaches to
European Integration in Constitutional Law of the European Union, F. Snyder, EUI,
Florence, 1994-1995.
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constitutionalisation of power relationships in contemporary globalization
24
process.

Globalization of constitutionalism and adopting a constitution for a non state
entity has been treated in the context of unwritten constitution within the
founding treaties and in the context of the written constitution drafted by the
EU convention. Another glimpse at the standards of elections concerns the
relationship between EU constitution and adapting of the national
constitutions of EU member states i.e. the constitutional acquis.

Recently during the last decade scholars have made attempts to describe a
new phenomenon or a new stage in the development of constitutionalism
emerging on a global level.”? They have treated the global as but another
form of governance where the power in order to meet benchmarks of
democracy has to be framed with constitutional restraints.”® Supremacy of
international law, the increasing role of many international organizations like
WTO, development of human rights legal instruments at supranational level
might be considered as different streams forming the fabric of global
constitutional beginnings posing limitations on the actors of the emerging
global governance. However, it would be exaggeration and oversimplification
to look for supremacy of the global rule of law moreover for an emerging

** See for the best papers in this field with analysis of post World War Il trends in T.
Fleiner, Five Decades of Constitutionalism, in Publications de I'Institute de Fedralisme
Fribourg, Suisse vol .5, 1999, 315 — 344; also his Ageing Constitution, paper to the
Conference The Australian Constitution in Retrospect and Prospect, Perth, 21-23
September 2001; B. Ackerman’s seminal article The Rise of World Constitutionalism,
Virginia Law Review, May 1977, N.83, 771-798.

25 v
N.depaiionn, OTBBLA CyBEPEHMTETA U PAXKLAHCTBOTO. 32 €41H CBETOBEH
KOHCTUTYLMOHanM3bm, CbBpemeHHOo npaso, 1995, kH.4,70-78.

%% One of the best liberal definitions of constitutionalism emphasizing the
constitutions role as frame of government was offered in the second half of the 19
century in the US by John Potter Stockton “The constitutions are chains with which
men bind themselves in heir sane moments that they may not die by a suicidal hand in
the day of their frenzy.”, J.E. Finn, Constitutions in Crisis, 1991, 5.
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unwritten constitution. International legal standards are within this context a
linkage between national and global constitutionalism. They provide
compliance of different legal orders of contemporary constitutional pluralism.
The intensity of legal binding is strongest within national constitutionalism, it
is present in federalist context and it has been in the process of affirming in
the relationship between EU constitution and the constitutions of the
member states. Following M. Maduro’s recent piece where he offers three
pillar construct of constitutions in a national and global context we can look
at the international standards as a fourth pillar through which the emerging
global restraints on governance are transposed to national constitutionalism
as universal criteria to the constitutional governance.27

It is well known that in the past any attempt to propose international
standards especially in the area of elections would have met the counter
argument as being an intrusion to state and national sovereignty having been
the heart of state power and citizen’s rights attributed to the nationals, which
are to be arranged only by the national constitutions and legislation.

Il. Brief Survey of the Emerging System of Supranational and European
Standards on the Principles of Democratic Elections

The process of evolution and introduction of common European standards in
elections can be observed through the lenses of two adversary trends.

In the international community efforts to propose coherent system of
standards of democratic elections at supranational level began during the
second half of the 20 century. The importance of free, fair and competive

7 Maduro’s three pillars in which national constitutions are affected by the emerging
global constitutionalism are challenging the role of nation state constitutions as
utmost expression of sovereignty and as criterion of ultimate validity of the legal
system, national constitutional self-determination in the idea of self-government, the
form of participation, power distribution and representation is also influenced by
global governance., M. Maduro, From Constitutions to Constitutionalism: A
Constitutional Approach for Global Governance, Lead Paper to the Workshop
Changing Patterns of Rights Politics: A Challenge to a Stateness?, Hamnse Institute for
Advanced Studies, Delmenhorst, Germany, June, 2003, 9-12.
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elections to sustainable democratic government and human rights in the
World and on the European continent has been firmly acknowledged.
However, the process of consensus building on drafting, proposing and
implementing instruments on International and European standards in the
area of elections has not been fast and easy for they are related to the
constitutional framework and institution building traditionally considered to
be among the core issues of the nation state sovereignty.

The International and European standards have been drafted by different
actors in the international lawmaking arena — universal, regional and non-
governmental organizations. They have proposed and some of them have
adopted provisions in the international treaties or soft law relating to the
supranational standards of elections which are different in scope, parties
which are members of the relevant organization and their legal binding effect.

The short list of International and European acting instruments, draft treaties
and soft law containing provisions on supranational standards on the
principles of democratic elections belong to several groups according to the
legal binding effect they have.”®

Hard Core International rules
The hard core of International rules consists of provisions of International
treaties adopted by UN, First Protocol to the European Convention on Human

Rights and the relevant jurisprudence of ECHR.

Universal international standards concerning the principles of democratic
elections consist in the UN treaty law provisions:

%8 This division of the survey is built on the conclusion that there is certain “ hard
core” of the principles of democratic elections which has been defined at in the
explanatory report to the Guidelines on Election, see Explanatory Report, adopted by
the Venice Commission at its 52 Plenary Session, Venice,18-19 October 2002, I, 3 and
4, in Code of Good Practice in Electoral Matters, Science and Technique of Democracy,
N 34, European Commission for Democracy through Law, Council of Europe,
Strasbourg, 2003, 19-20.
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1. Art.21 of 1948 Universal Declaration of Human Rights

2. Art.25 (b) of 1966 International Covenant on Civil and Political
Rights

3. Art.1 of 1952 Convention on the Political Rights of Women

4. Art.5 of 1965 (c), (d) Convention on the Elimination of All Forms of
Racial Discrimination 5.Art.7 of 1979 Convention on Elimination of All Forms
of Discrimination against Women.

Hardcore European rules

1. European Convention on Human Rights, Protocol |, art. 3 stating that “ The
High contracting Parties undertake to hold free elections at reasonable
intervals by secret ballot under conditions which will ensure the free
expression of opinion of the people in the choice of legislature”.

2. Convention on the Participation of Foreigners in Public Life at Local Level,
(art. 6 in relation to the right to vote in municipal elections).

3. Jurisprudence of ECHR on European Convention on Human Rights, Protocol
|, art. 3.%

In December 2002 a Draft Convention on the Election Standards, Electoral
Rights and Freedoms has been prepared and submitted by IFES to be debated
and adopted by the Council of Europe with the aim to summarize the legally
binding international law instrument. The Draft Convention is based on the
experience of legal regulation and administration of democratic elections
accumulated by the Council of Europe and member states. The ambition of
the drafters has been to codify various rules and if adopted to convert
European standards into binding hard law for the countries which are
members of the Council of Europe.

Soft Law International and European rules

1. 2002 Guidelines on Elections adopted by Venice Commission,®

% p van Dijk, G., J. H. van Hoof, Theory and Practice of the European Convention on
Human Rights, Boston.
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2. 2003 Existing Commitments for Democratic Elections in OSCE
Participating States,31

3. 1994 Declaration on Criteria for Free and Fair Elections adopted by
the Inter-Parliamentary Council at its 154" session (Paris, 26 March 1994).32

European Union law on Elections

Within the EU a body of community law has evolved since the treaty of
Maastricht has established citizenship and voting rights of EU citizens in local
and EU parliament elections.

Beyond any doubt implementation of the international and European legal
standards in the area of elections bears no similarity with the supranational
and, direct, immediate and horizontal effect of community law, with
countries like Netherlands that have opted the pure monistic system of
transplanting international provisions in the municipal law, being an
exception. Any comparison between these two phenomena is might relative
and might be valid only for the 25 EU member states which are
simultaneously with no exception members of the Council of Europe.

The list of EU law relating to elections consists of primary law - art. 8 b (1) of
TEU,® Council directive 93/109/EC,* Council directive 94/80/EC,** Order of

3% Code of Good Practice in Electoral Matters, Science and Technique of Democracy, N
34, European Commission for Democracy through Law, Council of Europe, Strasbourg,
2003, 7-18.

3 Existing Commitments for Democratic Elections in OSCE Participating States, OSCE,
ODIHR, Warsaw, October, 2003.

2 G.S Goodwin —Gill, Free and Fair Elections, International Law and Practice, Inter-
Parliamentary Union, Geneva, 1994, X-XIV.

3 Official Journal of the European Communities C 325/5 24.12.2002.
3% Official Journal L 329, 30/12/1993 P. 0034 — 0038.

% Official Journal L 368 ,31/12/1994 P. 0038 — 0047.
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the Court of 10 June 1993, The Liberal Democrats v European Parliament,36
Case C-41/92. These provisions and the relevant amendments in the national
constitutions and electoral legislation introduced of the rights of voting and
standing in the municipal elections and in the elections for European
parliament of EU citizens having member state of residence different from
their home member state. Participation of EU citizens in the local and
European parliament elections in the EU member states of residence has
broadened the principles of universal and equal franchise bringing to
solidarity and has been an important step in the process of creating ever
closer union among the peoples of Europe. The draft Constitution of EU has
reaffirmed the passive and active voting rights of EU citizens in municipal and
European parliament elections went their EU member state of residence is
different from their home EU member state.”’

The brief survey of supranational and European instruments containing
international legal standards on elections stimulates several speculations
which need further discussion and analysis.

Proliferation of international standards is indicative to the progress in the
peaceful cooperation, democratization and rule of law building in the
international community. It is instrumental to the harmonization, unification,
convergence and transplantation of the best values, principles, practices and
techniques in the democratic elections legitimizing constitutional
government. At the same time proliferation of the international standards on

3 Actions against Community institutions for failure to act - Act of the Parliament -
Uniform electoral procedure - No need to give a decision. Case C-41/92.,European
Court reports 1993 Page 1-03153., Action in respect of failure to act - decision
unnecessary D. Simon,: Journal du droit international 1994, p.473-477.

37 According to art. 8, 2, 2 of EU draft Constitution, citizens of the Union shall enjoy
the right to vote and to stand as candidates in elections to the European Parliament
and in municipal elections in their Member State of residence, under the same
conditions as nationals of that State, Treaty Establishing a Constitution for Europe,
adopted by consensus by the European Convention on 13 June and 10 July 2003,
Submitted to the President of the European Council in Rome 18 July 2003, 2003/C
169/01) Official Journal of the European Union EN 18.7.2003 C 169/3.
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elections has been in compliance with the need to respect the national
tradition. International treaties and soft law have been carefully creating
unity by protecting diversity. No doubt that the process of increasing of the
international standards should be preferred to the lack of international
instruments on elections.

However, proliferation of international and European standards on elections
has side effects that need to be solved.

Under the assumptions that a nation state is simultaneously a member of
several international organizations and all of them have adopted different
instruments in the area of elections the issue of compatibility between the
provisions of the international organizations from one side and the multiple
international instruments and domestic legislation arises. The ideal situation
is when ambiguities can be resolved through the existing clear hierarchy of
sources between and within the standards proposed by the international
organizations.

Difference in the scope, in the detail of the standards and of the countries
which they address is normal and will not raise any serious problems during
the process of implementation of international obligations. EU law has
stronger binding effect for the EU member states. Based on the community
method however EU law has not the same intensively binding effect as the
federal law. The conflicts between some of the treaty and soft law
arrangements will not be contra productive, since hard law always prevails.
However conflicting provisions from one and the same legal order might be
an obstacle to the implementation of different standards in the municipal
legal system.

Successful solution of ambiguity between provisions of EU law, hard and soft
European law by applying the hierarchy in the area of supranational law to be
transplanted in the municipal legal order might be illustrated by the new
election act of Grand Duchy of Luxembourg. Adopted in February 2004 the
act entitles non-Luxembourg nationals that have residency in the Luxembourg
to vote and stand as candidates in the local elections taking place in 2005,
regardless of whether they are EU citizens or not, without losing their voting
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rights in their country of origin.38 Non-Luxembourg nationals entitled to active
and passive voting rights in the local elections must be at least 18 years old on
the date of elections, having their civil rights and must have been domiciled in
the Grand Duchy of Luxembourg and have lived there for a period of 5 years
when applying to be included on the roll. Under the Council directive
93/109/EC there the period of living of the EU citizens in the country of
residence different from their home country has not been limited. According
to the Convention on the Participation of Foreigners in Public Life at Local
Level, art. 6 relating to the right to vote in municipal elections, foreign
residents are granted the right to vote and to stand in local authority
elections, provided they fulfil the same legal requirements as apply to
nationals and furthermore have been lawful and habitual resident in the state
for the 5 years preceding the elections. Art. | on the Universal suffrage from
the Guidelines on elections pointing the exceptions provide that nationality of
the state is a requirement, but it would be advisable for foreigners to be
allowed to vote in local elections after a certain period of residence. While
not specifying the length of this period for foreigners the Guidelines have set
the time limit of the residence requirement for nationals not to exceed six
months before the local or regional elections take place. Though Duchy of
Luxembourg has not ratified the Convention on the Participation of
Foreigners in Public Life at Local Level in order to protect the national’s
interests in the local elections and to comply with of art. 8 b (1) of TEU and
the Council directive 93/109/EC as EU member state, it has opted for
foreigner’s residence requirement of five years.

In conclusion looking at the system of the emerging supranational standards
in the area of elections it seems International organizations, Council of
Europe and European Commission have been concentrating on promoting the
macro conditions as values, principles safeguarding the genuine democratic
content of free and fair elections. Only the most fundamental of micro
conditions were treated by the European soft law. Detailed regulation of the
election organization and choice of the electoral system have remained
traditional competence of the nation states. Concrete techniques of election

38 Voting rights of non-Luxembourg nationals in local elections held in October 2005,
http://www.gouvernement.lu/dossiers/elections/elections communales 2005/dossie

r_en.
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monitoring have also been developed and successfully applied within OSCE.*
However, adopting Convention on the Election Standards, Electoral Rights
and Freedoms by the Council of Europe will convert substantial part of the
soft law in the Guidelines on Elections into treaty hard law and will be
important stage in the harmonization process of the European standards in
the area of democratic elections.

Concluding Remark

It seems the shortest expression of linkage between international standards
of democratic elections and active voter participation is that the international
standards are instrumental and stimulate increasing voter turn out. They
legitimize the willingness to cast ballots by expectation that electors vote
counts. Since free and fair democratic elections are one of the sine qua non
tools to the ascending, procedural, input legitimacy to the constitutional
government establishing international democratic standards in the area of
elections stimulates active voter participation and in this way serves as
legitimation to the legitimation of democratic political regimes.

Compulsory Voting
What is compulsory voting?

Most democratic governments consider participating in national elections a
right of citizenship. Some consider that participation at elections is also a
citizen's civic responsibility. In some countries, where voting is considered a
duty, voting at elections has been made compulsory and has been regulated
in the national constitutions and electoral laws. Some countries go as far as to
impose sanctions on non-voters.

3 Existing Commitments for Democratic Elections in OSCE Participating States, OSCE,
ODIHR, Warsaw, October, 2003, 24-25; Proceedings of the 2001 Symposium:
International Elections Monitoring: Should Democracy is a Right? Election Monitoring,
Technology and the Promotion of Democracy: A Case for International Standards, 19
Wisconsin International Law Journal, Fall,2001, 353-367.
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Compulsory voting is not a new concept. Some of the first countries that
introduced mandatory voting laws were Belgium in 1892, Argentina in 1914
and Australia in 1924. There are also examples of countries such as Venezuela
and the Netherlands which at one time in their history practiced compulsory
voting but have since abolished it.

Advocates of compulsory voting argue that decisions made by democratically
elected governments are more legitimate when higher proportions of the
population participate. They argue further that voting, voluntarily or
otherwise, has an educational effect upon the citizens. Political parties can
derive financial benefits from compulsory voting, since they do not have to
spend resources convincing the electorate that it should in general turn out to
vote. Lastly, if democracy is government by the people, presumably this
includes all people, then it is every citizen's responsibility to elect their
representatives.

The leading argument against compulsory voting is that it is not consistent
with the freedom associated with democracy. Voting is not an intrinsic
obligation and the enforcement of the law would be an infringement of the
citizens' freedom associated with democratic elections. It may discourage the
political education of the electorate because people forced to participate will
react against the perceived source of oppression. Is a government really more
legitimate if the high voter turnout is against the will of the voters? Many
countries with limited financial capacity may not be able to justify the
expenditures of maintaining and enforcing compulsory voting laws. It has
been proved that forcing the population to vote results in an increased
number of invalid and blank votes compared to countries that have no
compulsory voting laws.

Another consequence of mandatory voting is the possible high number of
"random votes". Voters who are voting against their free will may check off a
candidate at random, particularly the top candidate on the ballot. The voter
does not care whom they vote for as long as the government is satisfied that
they fulfilled their civic duty. What effect does this immeasurable category of
random votes have on the legitimacy of the democratically elected
government?
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A figure depicting the exact number of countries that practice compulsory
voting is quite arbitrary. The simple presence or absence of mandatory voting
laws in a constitution is far too simplistic. It is more constructive to analyze
compulsory voting as a spectrum ranging from a symbolic, but basically
impotent, law to a government which systematic follow-up of each non-
voting citizen and implement sanctions against them.

This spectrum implies that some countries formally have compulsory voting
laws but do not, and have no intention to, enforce them. There are a variety
of possible reasons for this.

Not all laws are created to be enforced. Some laws are created to merely
state the government's position regarding what the citizen's responsibility
should be. Mandatory voting laws that do not include sanctions may fall into
this category. Although a government may not enforce mandatory voting
laws or even have formal sanctions in law for failing to vote, the law may have
some effect upon the citizens. For example, in Austria voting is compulsory in
only two regions, with sanctions being weakly enforced. However, these
regions tend to have a higher turnout average than the national average.

Other possible reasons for not enforcing the laws could be complexity and
resources required for enforcement. Countries with limited budgets may not
place the enforcement of mandatory voting laws as a high priority still they
hope that the presence of the law will encourage the citizens to participate.

Can a country be considered to practice compulsory voting if the mandatory
voting laws are ignored and irrelevant to the voting habits of the electorate?
Is a country practicing compulsory voting if there are no penalties for not
voting? What if there are penalties for failing to vote but they are never or
are scarcely enforced? Or if the penalty is negligible?

Many countries offer loopholes, intentionally and otherwise, which allow
non-voters to go unpunished. For example, in many countries it is required to
vote only if you are a registered voter, but it is not compulsory to register.
People might then have incentives not to register. In many cases, like
Australia, an acceptable excuse for absence on Election Day will avoid
sanctions.
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The diverse forms compulsory voting has taken in different countries
refocuses the perception of it away from an either present or absent practice
of countries to a study of the degree and manner in which the government
forces its citizens to participate.

Which countries practice compulsory voting?
Laws, Sanctions & Enforcement

Below is a table containing all the countries that have a law that provides for
compulsory voting4°. The first column lists the name of the country, the
second column the type of sanctions that the relevant country imposes
against non-voters and the third column contains the information on to what
extent the compulsory voting laws are enforced in practice.

Type of Year
Country Sanction Enforced Introduced Comments
|Argentina [1,2,4 |ves  [1912 I
|Austra|ia 1,2 HYes ”1924 ||-
Practiced
Austria (Tyrol) ||1, 2 Yes from 1929|[The region of Tyrol.
to 2004
Austria Practiced
(Vorarlberg) 2,3 Yes from 1929|[The region of Vorarlberg.
8 to 1992
Practiced
Austria (Styria) |[N/A Yes from 1929|[The region of Styria.
to 1992
|Be|gium | 1,2,4,5 HYes ”1919 (men) ||Women in 1949.
Bolivia None/4 |No 1952 18 years of age(married);
21 years of age (single)

“ Table updated March 2009
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Voluntary for illiterates
Brazil ) Ves N/A and those over 70.
Military conscripts cannot
vote.
Chile 12,3 |ves  |1925(2) |-
Congo,
Democratic N/A N/A N/A
Republic of the
|Costa Rica ||None HNo ”N/A ||- |
|Cyprus 1,2 HYes ”1960 ||- |
18 years of age, married
. persons regardless of age;
D
R;)n:;glliccan None No N/A Members of the military
P and national police cannot
vote.
Compulsory for literate
Ecuador 2 Yes 1936 persons - ages 1.8_.65'
optional for other eligible
voters.
This is the vyear from
which we have found the
Egypt 1,2,3 N 1956
EYp r ° earliest law. (Only men
are allowed to vote)
*Presumably strict prior to
Fij 1,2,3 |[Yes N/A the coup d,éytat P
France (Senate ) No 19.505 or||
only) 60's
[Gabon N JINe  IN/A I
Administrative sanctions,
including prohibition to
issue a passport, a driving
Greece None No 1926 license or an occupational
license, were officially
lifted in year 2000
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Guatemala None No N/A \I)/;i::ary personnel cannot
Honduras ||None |No ”N/A |-
Practised
Italy 5 No from 1945|-
to 1993
21 years of age;
compulsory for all males;
Lebanon N/A N/A N/A authorized for women at
age 21 with elementary
education; excludes
military personnel
|Liechtenstein ||1, 2 HYes ”N/A |- |
Luxembourg 12 Ves N/A \7/8.Iuntary for those over
|Mexico ||None /5 HNo ”N/A ”- |
INauru 1,2 |ves  |1965 I |
Practised
Netherlands No from 1917||-
to 1967
[Panama INnA - INA - |IN/A I |
|Paraguay ||2 HNo ”N/A ”Up toage 75 |
|Peru ||2, 4 HYes ”1933 ||Unti| the age of 75. |
Attempt to
practice
Philippines None No 1972-1986 |-
under
martial law.
Practiced
Spain N/A No from 1907
to 1923
. The non-voter is removed
Singapore 4 ves N/A from the voter register
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until he/she reapplies and
provides a reason.

Practised in only one

Switzerland . !
(Schaffhausen) 2 Yes 1904 z:::g:.s?nbig;Zed in other
[Thailand [None N0 [IN/A I |
|Turkey ”1, 2 HYes ”N/A ”_ |
Uruguay 2,4 Yes 1934 Iia9v7v0not in practice until
i Stated in 1777
USA (Georgia) [IN/A No Constitution of Georgia.
[venezuela Ina e |[Practiced until 1993

The numbers listed in the column for Type of Sanction stands for different
types of sanctions. These are as follows:

1. Explanation. The non-voter has to provide a legitimate reason for his/her
abstention to avoid further sanctions, if any exist.

2. Fine. The non-voter faces a fine sanction. The amount varies between the
countries, for example 3 Swiss Francs in Switzerland, between 300 and 3 000
ATS in Austria, 200 Cyprus Pounds in Cyprus, 10-20 Argentinean Pesos in
Argentina, 20 Soles in Peru etc.

3. Possible imprisonment. The non-voter may face imprisonment as a
sanction, however, we do not know of any documented cases. This can also
happen in countries such as Australia where a fine sanction is common. In
cases where the non-voter does not pay the fines after being reminded or
after refusing several times, the courts may impose a prison sentence. This is
usually classified as imprisonment for failure to pay the fine, not
imprisonment for failure to vote.

4. Infringements of civil rights or disenfranchisement. It is for example
possible that the non-voter, after not voting in at least four elections within
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15 years will be disenfranchised in Belgium. In Peru the voter has to carry a
stamped voting card for a number of months after the election as a proof of
having voted. This stamp is required in order to obtain some services and
goods from some public offices. In Singapore the voter is removed from the
voter register until he/she reapplies to be included and submits a legitimate
reason for not having voted. In Bolivia the voter is given a card when he/she
has voted so that he/she can proof the participation. The voter would not be
able to receive his/her salary from the bank if he/she can not show the proof
of voting during three months after the election.

5. Other. For example in Belgium it might be difficult getting a job within the
public sector if you are non-voter. There are no formal sanctions in Mexico or
Italy but possible arbitrary or social sanctions. This is called the "innocuous
sanction" in Italy, where it might for example be difficult to get a day-care
place for your child or similar but this is not formalised in any way at all.
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Voter participation: the UK experience®

Peter WARDLE*

Governance of the UK

e Constitutional monarchy; Parliamentary democracy;
legislature
e  Powers devolved from the UK Parliament:
—  Scottish Parliament
— National Assembly for Wales
— Northern Ireland Assembly
¢ Elected local authorities (some directly-elected mayors)
e London - directly elected Mayor and Assembly
e Constitutional monarchy; Parliamentary democracy;
legislature
e Powers devolved from the UK Parliament:
— Scottish Parliament
— National Assembly for Wales
— Northern Ireland Assembly
e Elected local authorities (some directly-elected mayors)
¢ London - directly elected Mayor and Assembly

3 Powerpoint presentation

* Chief Executive, UK Electoral Commission

bicameral

bicameral



UK Electoral Systems — National

Institution Members System
House of Commons 650 MPs “First past the post”
European 72 UK MEPs PR (D’Hondt GB; STV
Parliament Northern Ireland)
Scottish Parliament 129 MSPs AMS
National Assembly 60 AMs AMS
for Wales
Northern Ireland 108 MLAs STV
Assembly

UK Electoral Systems — Local

Area System
England & Wales First Past the Post
Scotland PR - Single Transferable Vote
Northern Ireland PR - Single Transferable Vote
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Greater London Assembly [PR - Additional Member System
(with modified D’Hondt
formula)

Mayor of London PR - Supplementary Vote

Responsibilities

¢ Government & Parliament responsible for legislation

¢ Independent local officials (Registration Officers & Returning
Officers) maintain electoral roll and run elections

e Electoral Commission responsible for ensuring electoral process is
well-run— that is, Government & Parliament get the framework and
resources right, and local officials deliver the process successfully (eg
by setting performance standards). (EC also has major role enforcing
party and election laws.)

Electoral Roll

e Over 46 million registered voters

e Current estimate is that around 8-9% people may not be registered

e Electoral Commission and local officials both work to ensure
electoral roll is complete - EC undertakes extensive work to
encourage registration, especially among “hard-to-reach” groups

¢ UK now planning move from current registration by household to
registration on individual basis
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Turnout in the UK
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Turnout local elections 1997-2009
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UK Turnout at European Parliament Elections 1979-2009
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Turnout in the UK

e General Elections 70% or above from 1945 to 1997; fell to nearer
60% in 2001 and 2005

e European Parliament elections around 30-40%

¢ Local elections range from 28-40% when stand alone; but nearer
70% when on the same day as a General election

Why people do not vote in the UK
General observations in the UK

¢ Voting is not compulsory
e Various factors affect failure to vote:
—  Age
— Social class
— Gender
— Voter’s own identification with a party
— Perceived differences between candidates/parties
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— How close the contest is
— Interest in the campaign
— Impact of electoral systems

60 Reasons for non-voting
i @ June-04 Post-
50 .
election
surve
40 A y
% B June-09 Post-
30 4 election
survey
20
10 4
0
Circumstances/ Elections Lack of interest/no Parties/Candidates No
administration notimportant point information/indecision

Post-election survey European and Local Elections June 2004 and June 2009  Source: ICM

Base: Non-voters in the UK

Q. People have many different reasons for not voting in elections. Why did you not vote in the elections on June (10th in 2004)/(4th in 2009)?
(OPEN QUESTION - coded post-fieldw ork)

Impact of administrative changes on non-

voters' likelihood of turning-out

90 1 O More likely
W Less likley
B No difference

If polling station closer If could have voted at the If had to show proof of If was easier to geta
w eekend identity at the polling postal vote
station (Not NI)

Post-election survey European and Local Elections June 2009  Source: ICM

Base: Non-voters in the UK

Q. ......INSERT........ would you have been more likely to vote on June 4th, less likely to vote, or would it have made no
difference one way or the other?
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Measures to increase turnout in the UK
Postal voting “on demand”

14.8

121 12.6

8.6
7.7

3.9
20

1.2

1979 1999 EP 2001 2002 local 2004 EP 2005 2007(NAW, 2008 local
general election general elections  elections general SP and elections
election election  (England) election local (E&W)

elections)

Source: 2001and 2004 -2008 - The Electoral Commission; 2002 - LGC Local
Elections Centre; 1979 and 1999 — C. Rallings and M. Thrasher ‘British
Electoral Facts 1832-1999’

N.B. excludes N Ireland where arrangements are different. Also excludes all-
postal pilot areas in 2004

“Pilots” of different forms of voting

e  Projects to assess possible future reforms

¢ Notably, using e-voting and e-counting — Scottish elections in 2007,
and London elections in 2008

¢ Electoral Commission is independent evaluator of pilots

¢ One-off, rushed, trials are at best of limited learning value

e  First need clearer strategy for future development of electoral
system — pilots could be useful in that context
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Key lessons learned from e-voting pilot schemes in England

e E-voting alone is unlikely to increase turnout

¢ It may improve convenience for voters

¢ Cost likely to be prohibitive in the short-term

¢ Confidence is fragile, and trust must be built and sustained

Increased effort at local level

e 2007 - new duty on local elections officers to encourage electoral
participation. Commission monitors through performance standards
for local officers

¢ Too early to point to definite impact on turnout

Public awareness campaigns

gt by Wt ot |
e Eropend Locldacces

Visk ghestrmpiota couk
cal g0 3280 280 o° |
o "W BAI1A

e  Electoral Commission campaigns to:
— encourage voter registration
— ensure people understand how to vote
— TV, press, online and posters
— PR and media
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Key targets - ‘under-registered’ audiences including:
—  18-24 year-olds
—  Chinese, Black African and other BME groups
—  Specialist audiences — overseas, service voters

2009 EP campaign — second best public sector campaign for cost-
effectiveness

Future priorities

Advanced voting

Ballot paper design

Individual Electoral Registration

More consistency & co-ordination for local officers’” work
Simplify the legal framework for elections

Secure funding

Discussion themes

Questions

How far can the electoral system and EMBs influence turnout? How
far do political parties and candidates influence turnout?

How do EMBs balance the drive for greater accessibility with the
need for a secure system of voting?

Could you introduce compulsory voting if you haven’t already got it?

55



The 2009 European Elections: an Evaluation™

Marjory VAN DEN BROEKE*®

¢ Main campaign tools
e Main campaign results
* Turnout
e Awareness of the European election campaign
* Lessons learned
e Inter-institutional co-operation
e Proactive press relations: reaching out to voters through the media
¢ Media-friendly tools:
. 3-dimensional installations
. Interactive multimedia studios (Choice Box)
. Celebrity endorsements
e On-line activities: going on social networking sites
e TV and Radio adverts: reaching the general public
e Going local: complementary activities in the Member States

i Powerpoint presentation

6 Head of Press Unit, DG COMM, November 2009
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Press coverage:

Never before did the European Parliament get so many media
coverage of the elections as in 2009.

In the week up to the elections alone, about 1000 reports about the
upcoming elections appeared every day in German media, more
than 700 in Greek media

2200 journalists took part in 145 election workshops in Brussels and
the Member States

Over 8000 printed press kits distributed, from February 2009

TV and radio adverts:

On line:

Free air time for TV advert on 220 TV channels (all EU countries
except UK) worth over €4 million

TV advert aired in over 1000 cinemas in 19 EU countries (UGC alone
— 2.2 million people)

Investment of € 2.2 million in radio airtime was a key instrument for
raising the campaign awareness

2.5 million visits to the Election pages
8.2 million page views

Facebook: 50,356 fans

Viral videos: 465.000 views*
MySpace: 2,875 friends

Flickr: 170,000 views (3,000 v/day)

*plus millions through media reports on the virals

58



N (1 Tube S

E EUROPEAN PARLIAMENT

4 back to EU Tube

European Parliament

Contacter Europeanpartiament.

Athe poting station
#0303

Amis (56)

Gommentaires sur Ia chaine (36)

Happypansy (12 20 heurs

Election night:

e Almost 1000 journalists present in the EP

350 live TV transmissions and 150 live radio transmissions — twice as
many as for European summits

Heavy traffic on the election results web site: 4.8 million page views
in 24 hours

59



2004/2007
44,4% .
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EU 27 average turn-out - not the whole story:

¢ Anotable increase in turnout in 8 countries,
e little change in 15 others, and
e asharp fall in turnout in 4 Member States.

Significant turnout increase in 8 Member States (% increase of over 2.5
percentage point): Estonia (+17.07), Latvia (+12.36), Denmark (+11.65),

Bulgaria (+9.77), Sweden (+7.68), Poland (+3.66), Austria (+3.54) and Slovakia
(+2.67).
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Minor turnout variation in 8 Member States (less than one percentage point):
Increase: Finland (+0.87), Germany (+0.30) and Ireland (+0.06).

Decrease: Luxembourg (-0.59), Belgium (-0.42), Spain (-0.27), Czech Republic
(-0.10), Slovenia (-0.02).
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4 countries experienced a sharp fall in turnout:

Lithuania (-27.40), Cyprus (-13.10), Greece (-10.61), Italy (-6.67),

7 countries, a slight fall in turnout (less than 4 percentage points):

UK (-3.82), Malta (-3.60), The Netherlands (-2.51), Hungary (-2.19), France (-
2.13), Portugal (-1.82), Romania (-1.80).

Genuine divisions between different types of voter profiles:

¢ fewer young voters than elderly voters,

¢ fewer unemployed voters than senior management voters,

e fewer voters who had left school early than voters who had
continued an education program,

¢ slightly fewer women voters than male voters, and

¢ slightly fewer voters in big cities than in rural areas.
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2009 Post election survey, EU 27 (26 830 European citizens), Fieldwork: 12
June - 6 July 2009, TNS opinion

¢ The majority of non-voters said that lack of trust in or dissatisfaction
with politics in general was the reason for abstaining.

¢ Only 4% non-voters abstained because they were opposed to the EU,
8% - because they were dissatisfied with the European Parliament,
9% - not interested in EU matters and 10% - do not know much
about the EU or the EP elections.

e 51% of non-voters said that they were emotionally attached to
Europe.

2009 Post election survey, EU 27, Fieldwork: 12 June - 6 July 2009, TNS
opinion

In June 2009, 67% of Europeans said that they remembered seeing or reading
about the campaign calling on them to vote in the European elections
(against 36% in 2004)
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e Clear gap between awareness of the campaign/elections and voter
turnout. High level of information does not necessarily lead to a high
turnout.

e Elections are a political process: in the end it’s political parties who
mobilise voters with their programmes, candidates and campaigns.

¢ One third of non-voters decide not to vote just before the elections:
institutional communication activities should be reinforced in a week
before the elections if allowed under national election legislation.

¢ Making it easier to cast a ballot can have a significant impact on
voter turnout (Estonia)

e The day chosen for voting has an impact on voter turnout. The
difference between a holiday (10%) and working day (10%) had more
impact on the abstention rate than opposition to the EU (4%).

e The pan-European dimension of our institutional campaign was
crucial for reinforcing Parliament’s visibility and message.

e Activating press contacts well ahead of the electoral year is a key to
generating massive media coverage.

e Future campaigns should comprise media-friendly tools to attract
journalists through their visual appearance, novelty or human
interest.

¢ Communicating on-line is a must for any contemporary campaign,
including Web 2.0 tools.

e Radio and TV still play a major role in reaching out to the general
public.

e Priority target groups should be addressed throughout the legislative
term*:

- young people (18 — 24 year olds),
- early school leavers,

- unemployed,

- women.

* 2009 Post election survey, EU 27, Fieldwork: 12 June - 6 July 2009, TNS
opinion

¢ Cooperation with the European Commission was very helpful

e Good examples of cooperation with Member States were Romania,
Czech Republic, Greece, Cyprus, Hungary, Malta, Austria, Portugal,
Slovakia, Finland, Sweden and others
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e Regional and local governments helped by reinforcing election
activities in the field (Spain, Bulgaria, France, Italy, Lithuania and
others)
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Information campaigns in Swedish national elections”’

Kristina LEMON®*

Campaign framework

- Responsibility areas
- Objectives
- Methods / channels
- Follow-up
- Challenges

Responsibility areas

- By law: when, where and how to vote - NOT why

- Division of responsibilities the same in all elections
- Central EMB has national focus

- Local EMBs inform of local matters

Objectives

- Overall aim: to make sure that abstention is NOT due to lack
of info about the voting procedure

- Toinform about the voting procedure

- Communicate general and special provisions

Methods & channels

- Information strategy; how, to whom, what and why?
- TV, radio, movie, web, ads — and the voting card

4 Powerpoint presentation

“8 Senior Advisor, Election Authority, Sweden
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THE BUDGET!

General public, young people, immigrants, expat:s, persons
with visual & hearing impairments and other minor groups
facing special conditions

Preparatory work: Research and evaluations — what do
people need to know?

A positive spin-off effect!

Follow-up

Introduced training dvd:s for electoral officers in 2009 EP
election

Published on the web

Enhanced also the general public’s understanding of the
voting process

Survey on knowledge about the voting procedure
Survey on how our messages were understood

Serve as backbone for next-coming elections

Challenges

Increased awareness of what other actors are doing
Voter information in-between elections (budget!)
Who is doing what?

Problems reaching target groups
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Dutch election campaigns:
Results of campaign effect research®

Charlotte WENNEKERS™

Outline

e Dutch election campaigns in general

e  Campaign effect research: why and how

e  Research results 2009 European Parliament elections
e  Comparing local, national and European elections

Dutch election campaigns in general

Organisation and responsibility: Ministry of the Interior and Kingdom
Relations

Infrastructure: Common infrastructure for government campaigns under the
logo P.0.Box 51 (coordinated by Public Information and Communication
Office)

Issues: Factual information concerning the voting process (when to vote,
where to vote, what to bring, etc.)

Not: Political themes! (responsibility of the political parties)

Aim: informing the Dutch public about the voting process in order to facilitate
a highest possible voter turnout

Campaign effect research: why and how

Public Information and Communication Office carries out campaign effect
research for all government campaigns.

Why?

9 Powerpoint presentation

*® pyblic Information and Communication Office
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1. Accountability:
is public money well spent?
yearly campaign evaluation report in Parliament

2. Learning and improving:
since 1999 tracking survey for all campaigns;
benchmarking, build up of knowledge (database):
e application of results
e Main goal: “Better campaigns for less money”

Research design: how?
*  Campaign period
*  Pre measurement: 4 weeks
e Campaignh measurement: 6 weeks
*  Post measurement: 4 weeks
e Effects: knowledge, attitudes, behaviour, background

Communication:
e Campaign recall
e Campaign recognition
e Message transfer
J Likeability
J aspect of appreciation

Effects: knowledge, attitudes, behaviour, background
Effect: increase in knowledge, attitudes, behaviour?
2009 European Parliament Elections

e Campaign goals:

e 80% of the target group is aware of the date the elections take place
(June 4th 2009)
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e 80% of the target group knows that you have to bring your voter
card and your ID in order to be able to vote in a random voting office
within your city of residence

e Target groups: general public, “doubters” (people who vote
sometimes).

e  Media use: TV, preroll (internet), radio, print, advertisements and
online bannering.

e  Campaign message: European Parliament elections take place on
June 4, 2009. Go to www.uheefthetvoorhetzeggen.nl for more
information and don’t forget your voter card and ID.

Communication model

Media budget/use [—

Campagne
Concept

Background target
group

Target group characteristics (before campaign)

e Presumed knowledge about EP elections: very low among both the
general public (2%) and "doubters" (0%) (benchmark 24%).
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Interest: among the general public 20% is (very) interested in EP
elections, among "doubters" 5%. This is far below the benchmark

(45%).

Social relevance: 34% among the general public, even lower among

"doubters" (19%) (benchmark 79%).

Personal relevance: Personal relevance of EP elections low among
general public (29%), and again even lower among "doubters" (7%)

(benchmark 56%).

Total campaign reach

80

60

* 91% of the general public has been reached by the
campaign. This is average (compared to other government

campaigns).

*  Among "doubters", total campaign reach is 84%.
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Impact

= Total campaign recall
(benchmark: 62%).

=  Campaign recall among “doubters” 56%.
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Message transfer

e Transfer of message “you can vote for the European

Parliament on June 4” good (better than benchmark)
e Transfer of 2 more specific messages is below benchmark

e Message transfer better among general public than among

u ”
doubters
100
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60 27 57
29
28
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34
27
47 28
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Appreciation

*  Campaign appreciation far below benchmark (5,9 versus
benchmark: 6,6).

*  Appreciation for different medium types also below
benchmark.

1 2 3 4 5 6 7 8 9
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Campaign effects

e At the end of the campaign, 81% of the general public knows the
correct election date. Campaign goal (80%) is reached.

. Among “doubters”, 70% knows the correct election date at the end
of the campaign.

100 100
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80 80

65
60 60
54
%
40 40
28
20 20
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4
0
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Datum dag & maand obv [l Algemeen publiek Twijfelaars

iedereen:
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e Beforehand, 58% of the general public knows they have to show
their voter card and ID. During the campaign this rose to 70%.

However, the campaign goal (80%) isn’t reached.
. “Doubters”: 56% to 69%.
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60 58 56 /
=z 54
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Stempas en legitimatie: Il Algemeen publiek Twiifelaars

Comparing local, national and EP elections

* Awareness of first elections

¢ Spontaneous awareness of election date
¢ Importance of voting

e Reach and appreciation
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Awareness of next elections
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Importance of voting
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Reach and appreciation

National Bench-

Bench- [elections i ocal mark European

mark elections elections

2006 2006 2006 2009 2009
Reach 89% 88% 91% 91% 91%
Recall 54% 80% 61% 62% 61%

Appreciation 6,9 6,4 6,4 6,6 5,9

(1-10)
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General conclusions

Election campaigns in general: high reach/recall, usually effective in reaching
knowledge goals, however: low appreciation.

Why?

1) External factors:
®  alot of other media attention
e  political parties campaigning
e the “umfeld”: politics in general and the European Parliament in
specific

2) Lack of “political content” (more important when presumed knowledge
about elections is low, e.g. European elections) -> however, this is the
responsibility/field of the political parties.

3) Lowest appreciation for European elections: probably correlated to low

interest, involvement, social en personal relevance -> difficult (impossible?)
starting point for communication.
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Disenfranchisement of prisoners with particular reference to
Hirst v. The United Kingdom (NO 2),
ECHR application 74025/01

Elkan ABRAHAMSON®'

Section 1 — Introduction

Good Morning. | appreciate the irony of participating in a conference on
enhancing voter participation and addressing you on the topic of
disenfranchisement. However, it is perhaps useful to look at categories of
citizens prevented from voting in order to see if some members of those
categories can be both entitled and encouraged to vote. | was advocate in the
case of Hirst v U.K. and hope to give you a summary of that case and my
thoughts on it.

Section 2 — The Case of Hirst v U.K.

John Hirst was sent to prison for life for killing his landlady. He pleaded guilty
to manslaughter on the ground of diminished responsibility in February 1980,
and he was held to have diminished responsibility (in other words not able to
form the full intent for murder) on the basis that he had a severe personality
disorder.

He was given a minimum term, also known as a tariff, which expired in June
1994. That formed the punitive part of his sentence. He remained in prison
afterwards because under the UK legislation someone who is serving a life
sentence, even when their tariff has expired, remains in custody until they

31 Solicitor, United Kingdom
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can satisfy the Parole Board that it is safe to release them. In other words he
was being kept in custody, not as a punishment, but to protect the public.

John Hirst wanted to vote in general elections in the UK. He found that the
Representation of the People Act 1983, Section 3, prohibits prisoners from
voting in parliamentary (or local) elections. That section states at Section 3(1):

“A convicted person during the time that he is detained in a penal institution
in pursuance of his sentence...is legally incapable of voting at any
parliamentary or local election.”

It does not appear that any considerable thought was given to the position of
prisoners or indeed to the fact that they were only prohibited from voting
while detained in a penal institution at the time the Act was passed.

A little more thought was given to the situation in 2000, when the
Representation of the People Act 2000 was considered. At that time England
had in force the Human Rights Act 1998 (which allows for direct applicability
of the European Convention on Human Rights in England) and consideration
was given to whether the new Act (which allowed remand prisoners and
unconvicted mental patients to vote but still prohibited convicted prisoners
from voting while detained in prison).

A Statement of Compatibility was issued by the government confirming that
in their view the 2000 Act was compatible with the Human Rights Act.

The clear view of the government at the time was that it should be part of a
convicted prisoner’s punishment that he lose his rights, one of which is the
right to vote.

Mr Hirst, having unsuccessfully applied to the English courts for relief, took
his case to the European Court of Human Rights. The European Court has a 2-
tier system; most cases which go to an oral hearing are heard by a Chamber;
under limited circumstances the cases considered most important can be
reheard by a Grand Chamber. This case was heard both by a Court Chamber
and, the government appealing the decision of the Court Chamber, by the
Grand Chamber. A total of 21 judges therefore considered the matter.
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We relied largely on Article 3 of Protocol 1 of the Convention.
Article 3 reads as follows:-

“The High Contracting Parties undertake to hold free elections at reasonable
intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature.”

The question which the Court had to consider was in essence whether a
“blanket ban” prohibiting all convicted people in custody and serving a
sentence of criminal imprisonment (but not applying to those on remand —
i.e. unconvicted prisoners — or those serving a sentence for contempt or
those imprisoned for default for, for example, not paying a fine), which was
imposed with (arguably) little consideration by the UK Parliament, was lawful
under the Convention and its protocol.

The decision of the Court Chamber (seven judges) was unanimous and was
handed down on the 30" March 2004. The court decided that there had been
a violation of Article 3 of Protocol Number 1 to the European Convention.

The court considered a number of international materials including the
following:

The International Covenant on Civil and Political Rights, Article 25 of which
states that:-

“Every citizen shall have the right and the opportunity..and without
unreasonable restrictions....to vote.”

Article 10 of that Covenant also provides for prisoners to be treated with
humanity and with respect for their inherent dignity and for the penitentiary
system to comprise, “Treatment of prisoners, the essential aim of which shall
be their reform and social rehabilitation.”

Rule 64 of the European Prison Rules states clearly that, “Imprisonment is by
the deprivation of liberty a punishment in itself. The conditions of
imprisonment and the prison regimes shall not, therefore, accept as
incidental to justifiable segregation or the maintenance of discipline,
aggravate the suffering inherent in this.”
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The court also took into account a Canadian case, Sauvé —v- The Attorney
General of Canada (No 2).

The Canada Elections Act 1985 Section 51(E) denied the right to vote to every
person imprisoned in a correctional institution serving a sentence of two
years or more. The Supreme Court of Canada held that this was
unconstitutional as it infringed Articles 1 and 3 of the Canadian Charter of
Rights and Freedoms:-

“1. The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law
as can be demonstrably justified in a free and democratic society.

3. Every citizen of Canada has the right to vote in an election of members of
the House of Commons or other legislative assembly and to be qualified for
membership therein.”

The Canadian Court held by a narrow majority of five to four that the
government had failed to identify the particular problems that required
denying the right to vote and that the measure did not satisfy the
proportionality test, in particular as the government had failed to establish a
rational connection between the denial of the right to vote and its stated
objectives.

Having considered the above, and the situation in other countries both
parties to the European Convention and others, the conclusion of the court
was as follows:-

1. It was prepared to look afresh at the issues arising from an
automatic statutory bar on voting imposed on convicted prisoners.

2. It noted the varying position within contracting states, saying that
there were 18 countries in which no restrictions were imposed on
prisoners’ right to vote, 13 countries where prisoners are not able to
vote due either to legal restrictions or practical restrictions (e.g.
there was no facility in place to enable them to vote). Between those
two extremes, in the other contracting states, loss of voting rights
was either limited to specific offences or categories of offences or
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the court was left with a discretion. The court accepted that the lack
of any clear “standard” meant that the margin of appreciation was
an important factor — in other words significant latitude should be
allowed to each contracting state.

However the Court also maintained that the right to vote for elective
representatives was “the indispensable foundation of a democratic system”.
The court then referred to the aim expressed by the UK government for its
prohibition — the government was relying on two aims, one being to prevent
crime and punish offenders and the other to enhance civil responsibility and
respect for the rule of law. The Court pointed out that the loss of liberty does
not automatically mean the loss of any other fundamental Convention rights
and that the loss of the right to vote is not a part of the sentencing process (in
that the judge has no say in it). They also referred to the Sauvé case where
the majority of the Canadian Supreme Court found no evidence to support
the claim that disenfranchisement deterred crime.

As to enhancing civil responsibility and respect for the rule of law the Court
found no clear logical link between the loss of vote and the imposition of a
prison sentence and indeed suggested that it is arguable that removing the
vote runs counter to the rehabilitation of the offender and undermines the
authority of the law. However the Court declined to say that the aims
expressed by the UK government were not legitimate, taking account of the
fact that there were a number of different philosophies and view points.

The Court did hold that depriving convicted prisoners of the right to vote
automatically, irrespective of the length of their sentence and irrespective of
the nature or gravity of their offence, was a breach of Article 3 of Protocol 1.
It pointed out that the effect of the imposition was arbitrary (depending on
whether the prisoner happens to be in prison on election day — given that
elections in the UK are at least every five years, it would be possible to serve a
ten year sentence (since U.K. prisoners only serve half the sentence) and still
not miss an election; alternatively it would be possible to serve one day and
miss an election). The Court also considered that in the case of prisoners such
as Mr Hirst, where they had served that part of their sentence relating to
punishment and were only continuing to be detained on grounds of safety, it
was hard to understand the argument that removal of the vote was part of a
punitive sanction. The court did also not accept the argument of the
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government that such prisoners could be denied a vote while they remain
detained because of their risk to the public. The Court concluded by saying
that it could not accept that an absolute bar on voting by any serving prisoner
in any circumstances fell within an acceptable margin of appreciation.

Following this unanimous decision the UK government asked for the Grand
Chamber to hear the case. The Grand Chamber held by 12 votes to 5 that
there had been a violation of Article 3 of Protocol 1 — so the overall “score”
was 19 judges to 5 (bear in mind that the UK judge, Sir Nicholas Bratza, sat in
both chambers and therefore had two votes).

The decision of the Grand Chamber was handed down on 6™ October 2005
(adopted 29" August 2005).

The Grand Chamber accepted that, while there is a basic principle of universal
suffrage, there is room for limitations and referred to criteria such as
residence. The Court however did point out that any departure from the
principle of universal suffrage risks undermining the democratic validity of the
legislature thus elected and the laws it promulgates. The Court considered its
earlier case law and noted that this was the first time that they had to
consider a general and automatic disenfranchisement of convicted prisoners.
The court noted the recommendation of the Venice Commission (the
European Commission for Democracy through law) at its planning session in
2002 that while provision may be made for depriving individuals of their right
to vote it should only be under four conditions, all of which should apply:-

i It must be provided for by law;

ii. The proportionality principle must be observed;

iii. The deprivation must be based on mental incapacity or a
criminal conviction for a serious offence;

iv. The withdrawal of political rights or finding a mental incapacity
may only be imposed by express decision of a court of law.

The fourth principle is perhaps the most interesting as it requires a judicial
decision before political rights can be withdrawn. The court noted that:-

“An independent court, applying an adversarial procedure, provides a strong
safeguard against arbitrariness.”
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The Grand Chamber did not find that the aims expressed by the government
were untenable or incompatible with the right under Article 3 (the aims
proposed by the government have been mentioned above — preventing crime
and enhancing civic responsibility).

However, the Grand Chamber, in common with the Chamber of the Court,
found that the Act was not proportional. The Grand Chamber took into
account the fact that it was a blanket ban, that there was no evidence that
the UK parliament had ever properly considered the matter and there was no
evidence that the UK Divisional Court (which had heard an initial Judicial
Review by Mr Hirst), had properly considered the matter either. The Grand
Chamber concluded that the blanket ban fell outside any acceptable margin
of appreciation. Unfortunately the Court declined to lay down any further
guidelines saying that where different states have adopted a number of
different ways of dealing with the issue, the Court could only consider
whether the particular restriction in a particular case exceeded the margin of
appreciation.

Judge Caflisch, who supported the conclusions of the majority, added the
view that disenfranchisement was not in harmony with the objectives of
preventing crime and punishing offenders; his view was that participation in
the democratic process may serve as a first step towards reintegrating
offenders into society. He also expressed his view as to the criteria which
should apply to any disenfranchisement — the measures should be prescribed
by law, a blanket law would not be appropriate but should be restricted to
major crimes (as proposed by the Venice Commission), disenfranchisement
should be decided by the Judge not the Executive and must remain confined
to the punitive part of the sentence and not extended beyond it.

Dissenting opinions were filed by six judges, effectively holding that a blanket
ban on prisoners voting falls within the margin of appreciation. The pointed
to four countries who disenfranchised prisoners on the basis of their recently
adopted constitutions (Russia, Armenia, Hungary and Georgia) and another
four countries where there were restrictions on prisoners’ rights to vote
based on their constitutions (Luxembourg, Austria, Turkey and Malta) — as the
judges pointed out the decision of the Court will create legislative problems
not only for states with a general ban as exists in the UK. They regretted that
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the case gave states little or no guidance as to what would in fact be
compatible with the Convention.

Section 3 - The response of the United Kingdom

The Committee of Ministers receives final judgements of the court and
monitors the execution of those judgements. The Committee can take
measures to help with the execution of the judgments such as adopting
interim resolutions and setting their provisional calendar for the reforms to
be undertaken or ultimately to insist that the respondent takes the measures
needed to comply with the judgment. It is a requirement for members of the
European Convention of Human Rights that they abide by the judgements of
the court. The Committee can refer back to the Court a case where the
Government has failed to comply with a judgment against them (Rule 11 of
the Rules of the Committee of Ministers for the supervision of the execution
of judgments and of the terms of friendly settlements). Ultimately it is
possible to use sanctions provided for by the Statute of the Council of Europe.

Having said this, it is difficult to imagine circumstances under which a state
would be “expelled” as a member state of the Convention.

With regards to Mr Hirst himself, he was released on licence between the
decision of the Chamber and the Grand Chamber (and was in fact able to
come to the hearing before the Grand Chamber).

With regards to general measures, at the time of the judgment there were,
the government said, about 48,000 convicted and detained prisoners in
England and Wales affected by the legislation. The government’s own figure,
given in its latest consultation paper, is that about 63,600 prisoners are
affected as at February 2009. The next general election in England (the first
since the judgment of the Grand Chamber) must be held by June 2010 at the
latest. Latest figures indicate that there are currently, as at 20" November,
85,663 prisoners in England and Wales. After deducting remand prisoners and
those too young to vote there are potentially 82000 unlawfully deprived of
the vote in England and Wales alone. Some of these are overseas nationals so
the true figure is probably 65,000 — 70,000
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In April 2006 the UK authorities presented an action plan for the execution of
the case. They committed to undertaking a consultation to determine the
measures required to implement the judgement. A revised action plan was
then produced with a revised timetable by which draft legislation was to be
introduced by May 2008. That plan envisaged a two stage consultation. The
first stage consultation paper was published on the 1% December 2006. The
government expressed its opposition to allowing all prisoners to vote and
discussed various ways of restricting the vote. The first stage of consultation
ended on 7" March 2007. The second stage consultation paper was not
published for over a year and a half — 8" April 2009. It refers to the responses
of the first stage consultation and consults on proposals to enfranchise
prisoners sentenced to four years or less. That consultation closed on the 29"
September 2009. Following that consultation the UK authorities said they
would consider the next steps to implement the judgement through
legislation.

Interestingly, the response to the first consultation was that 47% favoured full
enfranchisement of prisoners and only 4 out of 88 respondents favoured a
system of enfranchisement based on sentence length.

The United Kingdom Parliament’s Joint Committee of Human Rights in its
annual report in 2008 criticised the delay in implementing the case. The
Committee said that any further delay may result in the next election taking
place in a way that fails to comply with the Convention.

In fact the Secretary of State for Justice in January 2009 stated that Members
of Parliament were not willing to accept the judgement of the European
Court (this was referred to in the report of the Joint Committee). The
government has, despite suggesting that it would have a proper debate, ruled
out from the start a full enfranchisement. Indeed it left in as an option
retaining the blanket ban even though this has been ruled unlawful. The
government did however accept that retaining the total ban was outside the
margin of appreciation and was not “an actual proposal”. Submissions have
been made to the Committee of Ministers, after the second stage
consultation, from Mr Hirst himself, the writer on his behalf, the Howard
League for Penal Reform, UNLOCK, Penal Reform International, the National
Council of Civil Liberties and the Prison Reform Trust. All those submissions
state that the United Kingdom has not yet taken any concrete steps to
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implement the judgement and all stress the concern of imminent similar
violations if legislation is not passed before the 2010 general elections.
Indeed the Secretary of State for Justice, Jack Straw, has been reported as
stating that no legislation will be passed before the next general election. The
Deputies of the Council of Ministers in their meeting in June 2009 expressed
concern about the significant delay and recognised the pressing need to take
concrete steps to implement the judgement, noted that the second stage of
the consultation was to close in September 2009 and stressed the need to
take the procedural steps following consultation without delay, decided to
resume consideration of the case at the latest at their December 2009
meeting.

On the 8™ October 2009 they received information concerning general
measures — since then the Queen’s Speech (which is a speech made by the
Queen on behalf of the UK government saying what legislation the
Government hopes to pass in the forthcoming parliament — in this case the
last before the next election) makes no mention whatsoever of prisoners’
voting rights.

The Government’s latest thinking is set out in the Consultation Document CP
6/09, the second consultation document on Voting Rights of Convicted
Prisoners Detained within the United Kingdom. Their view is that no prisoner
sentenced to 4 years or more should be allowed to vote; they set out various
options for other prisoners including disenfranchising those sentenced to 1,2
or more than 2 years. They also said that they do not intend to allow life
sentence prisoners whose tariff has expired to vote — so Mr Hirst, if still in
prison, would still not be able to vote.

Section 4 — The implications for other countries

This has been referred to above. There are a number of countries, members
of the Council of Europe and signatories to the European Convention on
Human Rights, whose arrangements may fall foul of the ruling in the case of
Hirst. Some of those countries may have to re-examine their primary
legislation; other countries may need to re-examine constitutional legislation.

While it is not perhaps common for a state party to the European Convention

to examine its own statutory provisions if it has not been party to a particular
case, it is something that good governance requires should follow.
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It also presents States with an opportunity to re-examine their attitude
towards both voters on the one hand and prisoners on the other and perhaps
an opportunity to re-examine the framework for enfranchising its citizens.

The government of Hong Kong in February 2009 (following a judicial review of
the voting arrangements for prisoners — Hung v Secretary of State for Justice
and Electoral Affairs Commission) issued a consultation document inviting
views on removing the existing disqualification of prisoners from applying to
register as electors — it suggested three options — one to remove it entirely,
one to disqualify prisoners form voting if they are serving a sentence of ten
years or more and one to disqualify prisoners from voting if they are serving a
sentence of ten years or more but enabling them to resume the right to vote
in the last few years of their imprisonment.

Following a period of consultation (lasting six weeks), the Hong Kong
government decided to remove the existing disqualification of prisoners from
being registered as electors and from voting.

Section 5 — Disenfranchisement issues not covered by Hirst v U.K.

In the U.K.,, since the Representation of the People Act 2000, remand
prisoners (who were prior to that qualified to vote but who in practice would
have found it impossible to do so) were given a practical entitlement to vote;
those hospitalised under Mental Health legislation following committal of a
Criminal offence (even without a criminal conviction) remain disenfranchised.
By contrast, the Act made arrangements to allow civil detainees under the
Mental Health legislation to vote by giving their hospital address as the
registered address for voting. A mental health condition is not itself
considered a legal incapacity to vote. The current guidance to electoral
commissioners states that only the following lack legal capacity to vote:

-certain members of the House of Lords

-detained convicted persons

-those found guilty of certain corrupt or illegal practices (pertaining
to elections)

-offenders detained in a mental hospital.
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The guidance specifically states that neither a lack of mental capacity nor a
mental health condition leads to a legal incapacity to vote.

Compare the situation of non-resident British citizens; they lose their right to
vote in UK elections 15 years after their last registration as an elector, despite
the fact that they may have strong links with the country and may be affected
by, for instance, social security legislation, reciprocal arrangements, and
taxation and may still be a British passport holder. This was raised in Hilbe v
Lichtenstein in 1999 Mr Hilbe was a Lichtenstein national living in Switzerland.
In order to vote in Lichtenstein he was required to have his ordinary abode
there one month before the relevant election. The Court upheld the
restriction as valid commenting that the reasons for it were:

- A non-resident is less concerned with the day to day problems of his
country and has less knowledge of them;

- It is impracticable for parliamentary candidate to present different
electoral issues to citizens abroad;

- Non-residents have no influence on the selection of candidates or
the formulation of their electoral programmes;

- The close connection between the right to vote and being affected
by the outcome;

- The legitimate concern the legislature may have to limit the
influence of citizens living abroad on issues mainly affecting its
residents.

We are 10 years on from that judgment yet how things have changed—

we are able via the internet to be intimately involved in and influence the

daily affairs of people on the other side of the world; indeed there may
be some among us who followed the last U.S. Election more closely than
we did our own! The time may have come to re-examine the position of

British Nationals who have chosen to relocate to countries in the EU of

which they are not citizens

Section 6 - Conclusion

Opinions vary over the correct approach to the voting rights of prisoners.
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There is undoubtedly an argument that allowing prisoners to vote increases
their stake in society and increases the chances of reintegrating a prisoner, on
release, into society.

It is inevitable that most people currently serving sentences of imprisonment,
whether in the UK or elsewhere, are likely to be released and it is in the
interests of society that, when those prisoners are released, the chances of
their being law abiding and responsible members of society are maximised.

However, it is equally arguable that there is no point giving prisoners the right
to vote without also taking steps to ensure that they understand the nature
of the responsibility that comes with that right. There is no reason why, for
instance, civics classes can not be presented to prisoners in which their
responsibilities as citizens could be discussed.

It also cannot be denied that there is a valid school of thought which argues
that it is legitimate, as part of a punitive exercise, to disenfranchise a
prisoner. This was considered most recently in Hong Kong. It does seem that
there is a trend embracing many countries of increasing the access of
prisoners to voting rights.

The question which faces the UK, and no doubt other countries, is firstly the
extent to which prisoners should be enfranchised and secondly how this
enfranchisement can be used to maximise the reintegration of prisoners into
society.
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Criteria for disenfranchising electors’:
the Austrian perspective

Gregor WENDA*

Introduction to Austria‘s Electoral System

Republic of Austria
e democratic republic (Federal President is head of state)
e 9 autonomous provinces (“states”)
*  approx. 84.000 km?
e about 8,000.000 inhabitants.

Provinces
e specific executive powers
e provincial parliaments with select legislative powers
e own provincial electoral authorities and electoral legislation (for
elections on provincial level)

Federal Parliament:
e bi-cameral (National Council & Federal Council)

Legal basis for nation-wide elections:
e  Constitution & various federal acts

Nation-wide elections:

¢ National Council Elections
e Presidential Elections

> Powerpoint presentation

*3 Federal Ministry of the Interior / EMB, Republic of Austria



e EP Elections

Disenfranchisement: Definition (1)
Merriam-Webster's Online Dictionary:

to disenfranchise - to deprive of a franchise, of a legal right, or of some
privilege or immunity; especially: to deprive of the right to vote

Wikipedia Online Dictionary:

Disfranchisement (also called disenfranchisement) is the revocation of the
right of suffrage (the right to vote) to a person or group of people, or
rendering a person's vote less effective, or ineffective. Disfranchisement might
occur explicitly through law, or implicitly by intimidation. Indirectly, it may
occur when certain groups are not properly registered to vote, either on
purpose or because of serious technical (computer) problems. These people
are willing to vote, but can not exercise their right, due to registration.

Disenfranchisement through law -
Reasons for Exclusion from Suffrage:

. Nationality/Naturalization

e Age

e Criminal Conviction

¢  Legal Capability/Guardianship
e Residence

e Disabilities/Special Needs

General (permanent) exclusion
(e.g. nationality, age,...)
versus

Temporary exclusion (revocation)/
exclusion from a certain point

Focus:
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Temporary exclusion (,,revocation”)/
exclusion from a certain point:

A person generally has the right to vote but, from a certain point, is excluded
from suffrage - for a certain period of time or permanently

= e.g. conviction, change of residence, ...

Who can vote in Austria?

Article 26 para. 1 of the Federal Constitution (“B-VG”):

“The National Council is elected by the nation in accordance with the
principles of proportional representation on the basis of equal, direct,
personal, free, and secret vote for men and women, who have completed their
16th year of life on election day.”

Who can stand in an Austria election?

Article 26 para. 4 of the Federal Constitution (“B-VG”):

“Eligible are all men and women who are in possession of Austrian nationality
and have completed their 18th year of life on election day.”

Article 26 para. 5 of the Federal Constitution (“B-VG”):

“Exclusion from the right to vote and from eligibility can only ensue from a
court sentence.”

§ 22 of the National Council Elections Act (“NRWQ*):

Reasons for exclusion from suffrage

Due to legal conviction

§ 22. (1) All persons who have been convicted of a crime committed with
intent by an Austrian Court and who are to be imprisoned for a period longer
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than one year are excluded from suffrage. In this case the right to vote is
returned after six months. The time period in question begins as soon as the
sentence has been served and any precautions connected to the imprisonment
have been executed or lifted. If the sentence has only been counted as time
served in police custody, the time period begins with the sentence becoming
effective.

(2) When, on the basis of other legal regulations, no legal consequences are to
come into force, when these become invalid or when all such consequences or
the withdrawal of the right to vote have been pardoned, the person concerned
is not to be deprived of the right to vote. The right to vote is also not
withdrawn when a suspended sentence (probation) was imposed by the court.
When the suspense has been lifted, the withdrawal of the right to vote
becomes effective on the day the respective decision becomes enforceable.

When does an exclusion from suffrage take place?

. Convicted of one/more crime/s committed with intent (no
negligence)

e Sentenced by an Austrian Court

J Sentence exceeding 1 year of imprisonment

e Sentence has become effective (“duly sentenced”, no probation)

No exclusion when...

. no intentional crime

. no sentence by an Austrian Court

. less than 1 year of imprisonment

. legal remedy pending (not enforceable)

. probation/suspended sentence

. exclusion from suffrage has been pardoned by Court (§ 44 para. 2 of
the Penal Code)

History: National Council Elections Act of 1918
Exlusion from suffrage due to:

—  Crimes (rich list)
— Incapacitation
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—  ,bawdiness” committed by female persons

—  Police detention, forced labour

— withdrawal of a father’s custodianship

— sentenced for drunkenness more than twice
(...)

National Council Elections Act 1971
Exlusion from suffrage due to:

—  Certain crimes
— Incapacitation

National Council Elections Act 1971
e until 1983: Incapacitation
e since 1983: when legal procurator appointed by court according to §
273 of the Civil Code (,,ABGB*)
e 1987: Constitutional Court overturned the provision regarding legal
procurator
¢ no change in National Council Elections Act 1992
Mentally abnormal delinquents (§ 21 of Criminal Code)
- crime exceeding 1 year of imprisonment
- no sentence due to mental or psychic abnormalities
- special detention facilities
- right to vote
Pending Case before ECHR (1)
Application no. 20201/04

“Helmut FRODL against Austria”

— Facts
— Austrian Position
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Legal and Effective Disenfranchising:
Historical and Contemporary Perspectives

Grigorii V. Golosov™

The need for and struggle to achieve equal voting rights has often been
examined in the context of democratic theory. This occurs because the ability
to vote in free and open elections is often viewed as a defining component of
a democracy. At its core, democratic theory posits that participation in the
decision-making process by the mass public is essential to the well being of a
society. Such activity serves as a channel through which the needs and
preferences of communities can be communicated to political decision-
makers. Further, it provides a means for citizens to pressure a response.

The expansion of suffrage to all sectors of the population is one of the
democracy's most important political triumphs. Once the privilege of wealthy
men, the vote is now a basic right held as well by the poor and working
classes, racial minorities, women and young adults. Today, in the vast majority
of countries all mentally competent adults have the right to vote with only one
exception: convicted criminal offenders. The so called felony, or criminal,
disenfranchising in the US has reached rather significant levels: an estimated
3.9 million U.S. citizens are disenfranchised, including over one million who
have fully completed their sentences. It is not surprising, then, that this
situation is politically controversial. There are also significant debates on
criminal disenfranchising in several other countries. In this paper, | will not go
far into debate on this controversial issue, letting the other speakers to
comment on it at length. Rather, as a political scientist, | will present a brief
exposition of different historical forms of legal disenfranchising, and then
move to the problem of effective disenfranchising which, in my view, becomes
increasingly important in many contemporary settings. | believe that the
problem of effective disenfranchising is pending, and it is to be addressed to a

>* professor at the European University, St. Petersburg, Russian Federation
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greater extent than it is usually done. | will do that, first, by referring to the
historical practice of effective disenfranchising, and then, by extending the
argument to the contemporary conditions.

Historically, the most common ground for legal disenfranchising was religion.
In the aftermath of the Reformation, it was rather common in for people of
disfavored religious denominations to be denied certain civil and political
rights, often including the right to vote. In the UK and Ireland, Roman Catholics
were denied the right to vote from 1728 to 1793. The anti-Catholic policy was
justified on the grounds that the loyalty of Catholics supposedly lay with the
Catholic Church rather than the national polity. In England and Ireland, several
Acts practically disenfranchised non-Anglicans or non-Protestants by imposing
an oath before admission to vote or to run for office. In some of the British
North American colonies, even after the Declaration of Independence, Jews,
Quakers or Catholics were denied voting rights and/or forbidden to run for
office. In Maryland, voting rights and eligibility were extended to Jews only in
1828. In Canada, several religious groups (Mennonites, Hutterites,
Doukhobors) were disenfranchised by the war-time Elections Act of 1917,
mainly because they opposed military service. This disenfranchisement ended
with the end of the First World War, but was renewed for Doukhobors from
1934 (Dominion Elections Act) to 1955.

Now the practices of disenfranchising on the basis of religion became almost
universally extinct. As a notable exception, it can be mentioned that in the
Republic of Maldives, only Muslim Maldivian citizens have voting rights and
are eligible for parliamentary elections.

The second most important historical basis for legal disenfranchising was
wealth, or property qualifications. Until the 19th century many Western
societies allowed only landowners to vote. Alternatively, voting rights were
weighed according to the amount of tax paid, as in Prussia. Property
qualifications tended to disqualify non-Whites because tribally-owned
property was not allowed to be taken into consideration. In the US, wealth
remained a valid basis for disenfranchising throughout the 19" century, and in
Canada, such restrictions persisted even in the first half of the 20" century. In
France, for example, between 1815 and 1830 franchise was granted only to
males above 30 years who paid at least 300 francs in direct taxes. This narrow
definition of the “French people” meant that only 80,000-100,000 people out
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of a total 32 million (that is, 0.25% - 0.3%) of the population) could vote.
Between 1830-1848, there was some relaxation of franchise requirements, but
still only 0.6% of French people were allowed to vote. In contrast, in some of
the Communist regimes the representatives of the proprietary classes were
often disenfranchised.

Close to these two kinds of legal disenfranchising mechanisms were always
literacy qualifications, when the right to vote has been limited to people who
had achieved a certain level of education or passed a certain test, e.g. "literacy
tests" in some states of the US. In practice, the composition and application of
these tests were frequently manipulated to functionally limit the electorate on
the basis of other characteristics like wealth or race. In Brazil (till 1965) and in
many southern regions of the United States (till this practice was invalidated
by the courts) voters had to pass a literacy test. Indirectly this disenfranchised
the poor and the colored citizens. In Lebanon, female voters must possess
elementary education to qualify for a vote.

Speaking of other relatively minor mechanisms of legal disenfranchisement, it
has to be mentioned that in some countries (especially but not exclusively in
Latin America) the military and the police were at times prohibited from
voting.

Of course, the most massive practice of legal disenfranchising has always been
connected to gender. In early democratic history, women had no right to vote.
Britain gave women an equal right to vote only in 1928, the United States in
1920, France in 1944 and Switzerland in 1971. This topic, however, is too well
covered in the literature to be extensively treated here.

With the exception of criminal disenfranchisement, these legal means of
disenfranchisement are largely the things of the past. In the contemporary
world, few countries formally disenfranchise large portions of the population.
Does it really mean that the problem is mostly exhausted?

In my belief, it is not. Taken substantively, enfranchisement can be in peril —
and indeed it is in peril — not only by the legal means of the past, but also by
some of the contemporary political practices. These practices, however, also
had their historical predecessors, and this is what | will start with. In fact, there
is ample evidence that the techniques of the direct disenfranchisement are
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about as old as democracy itself. This can be illustrated with some evidence
from the world's oldest inclusive democracy, the US.

"Direct" disenfranchisement refers to actions that explicitly prevent people
from voting or having their votes counted, as opposed to "indirect"
techniques, which attempt to prevent people's votes from having an impact
on political outcomes (e.g., gerrymandering, ballot box stuffing, stripping
elected officials of their powers).

The 15th Amendment to the US Constitution prohibited explicit
disenfranchisement on the basis of race or prior enslavement. So Southern
states devised an array of alternative techniques designed to disenfranchise
blacks and, to a lesser extent, poor whites. There were three broad,
overlapping phases of the disenfranchisement process. From 1868-1888, the
principal techniques of disenfranchisement were illegal, based on violence and
massive fraud in the vote counting process. Starting in 1877, when Georgia
passed the cumulative poll tax, states implemented statutory methods of
disenfranchisement. From 1888-1908, states entrenched these legal
techniques in their constitutions. Here we explore the principal means of
direct disenfranchisement, and the attempts to use Federal law to prevent
disenfranchisement, through 1965, when the Voting Rights Act was passed.
For the most part, until the advent of the Civil Rights Movement in the 20th c.,
the Supreme Court acquiesced in the methods used to disenfranchise blacks
by gutting the Federal laws enacted to protect blacks. Whenever it resisted,
the Southern states followed the motto "if at first you don't succeed. .. ."

Violence

Violence was a principal means of direct disenfranchisement in the South
before Redemption. In 1873, a band of whites murdered over 100 blacks who
were assembled to defend Republican officeholders against attack in Colfax,
Louisiana. Federal prosecutors indicted 3 of them under the Enforcement Act
of 1870, which prohibited individuals from conspiring "to injure, oppress,
threaten, or intimidate any citizen with intent to prevent or hinder his free
exercise and enjoyment of any right or privilege granted or secured to him by
the constitution or laws of the United States." The Supreme Court dismissed
the indictments in U.S. v. Cruikshank, 92 U.S. 542 (1875), faulting them for
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failure to identify a right guaranteed by the federal government that had been
violated in the slaughter: (1) Conceding that the right to assemble for the
purpose of petitioning Congress or vote in federal elections was derived from
the federal government, the Court argued that the right to participate in state
politics was derived from the states, so individuals could look only to the
states for protection of this right. (2) Conceding an exception, that the U.S.
Constitution grants individuals the right against racial discrimination in the
exercise of their rights to participate in state politics, the Court faulted the
indictment for failure to charge a racial motivation for interference in the
victims' right to vote (even though the racial motive was obvious). (3) In any
event, the Court ruled that this federal right against racial discrimination was
enforceable against the states only, not against individuals. (4) Other rights
violated in the slaughter, such as the rights to life and against false
imprisonment, were not derived from the federal government, so individuals
had to resort to the states for protection of these rights. Cruikshank "rendered
national prosecution of crimes against blacks virtually impossible, and gave a
green light to acts of terror where local officials either could not or would not
enforce the law." (Eric Foner, Reconstruction, 1989, 531).

Fraud

Electoral fraud by ballot box stuffing, throwing out non-Democratic votes, or
counting them for the Democrats even when cast for the opposition, was the
norm in the Southern states before legal means of disenfranchisement were
entrenched. Between 1880 and 1901, Congress seated 26 Republican or
Populist congressional candidates who had been "defeated" through electoral
fraud. (Kousser, Shaping of Southern Politics, 263). In a key test of federal
power to prohibit fraud in state elections, prosecutors brought indictments,
under the Enforcement Act of 1870, against two inspectors of elections in
Kentucky, for their refusal to receive and count the vote of a black elector in a
city election. The Supreme Court dismissed the indictments in U.S. v. Reese, 92
U.S. 214 (1875). It eviscerated the Enforcement Act by throwing out its
provisions for punishing election officials for depriving citizens of their voting
rights, on the ground that they exceeded Congress' power to regulate
elections. (The provisions stated that officials shall be punished for failure to
count the votes of eligible electors, when the 15th Amendment granted
Congress only the power to punish officials for depriving electors of the right
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to vote on account of race.) Although electoral fraud remained common in the
South, it brought its practitioners under the glare of unfavorable publicity. This
motivated a turn to legal means of disenfranchisement.

Restrictive and Arbitrary Registraton Practices

Southern states made registration difficult, by requiring frequent re-
registration, long terms of residence in a district, registration at inconvenient
times (e.g., planting season), provision of information unavailable to many
blacks (e.g. street addresses, when black neighborhoods lacked street names
and numbers), and so forth. When blacks managed to qualify for the vote even
under these measures, registrars would use their discretion to deny them the
vote anyway. Alabama's constitution of 1901 was explicitly designed to
disenfranchise blacks by such restrictive and fraudulent means. Despite this,
Jackson Giles, a black janitor, qualified for the vote under Alabama's
constitution. He brought suit against Alabama on behalf of himself and 75,000
similarly qualified blacks who had been arbitrarily denied the right to register.
The Supreme Court rejected his claim in Giles v. Harris, 189 U.S. 475 (1903). In
the most disingenuous reasoning since Plessy v. Ferguson, 163 U.S. 537 (1896)
(rejecting a challenge to state-mandated racial segregation of railroad cars, on
the ground that blacks' claims that segregation was intended to relegate them
to inferior status was a figment of their imaginations), Justice Oliver Wendell
Holmes put Giles in a catch-22: if the Alabama constitution did indeed violate
the 15th Amendment guarantee against racial discrimination in voting, then it
is void and Giles cannot be legally registered to vote under it. But if it did not,
then Giles' rights were not violated. But, in the face of Giles' evidence of fraud,
the Court cannot assume that the constitution is valid and thereby order his
registration in accordance with its provisions. Holmes also held that Federal
courts had no jurisdiction over state electoral practices, and no power to
enforce their judgments against states. Undaunted, Giles filed suit for
damages against the registrars in state court, and also petitioned the court to
order the registrars to register him. The state court dismissed his complaints
and the Alabama Supreme Court affirmed, offering another catch-22: if
Alabama's voting laws violated the 14th and 15th Amendments as Giles
alleged, then the registrars had no valid laws under which they could register
him. But if the laws were valid, then the registrars enjoyed immunity from
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damages for the ways they interpreted them. The Supreme Court affirmed this
decision in Giles v. Teasley, 193 U.S. 146 (1904).

Today, almost all governments in the world — save a few “worst of the worst”
deeply authoritarian regimes — are legitimated through electoral processes.
Elections pose distinct opportunities and challenges in the context of “fragile
states” — war-prone or war-approach the ideal of a “free and fair” process,
they provide legitimacy through direct popular participation, and, in turn,
legitimacy creates capacity for effective governance. Hence, in democratizing
environments or post-war settlement contexts, elections offer a unique
opportunity to create legitimate governments following authoritarian rule or
to validate negotiated pacts that end bitter internecine strife. On the other
hand, precisely because election processes are vehicles through which political
power is retained or pursued, and social differences are highlighted by
candidates and parties in campaigns for popular support, they tap deep
vulnerabilities for violent interactions. Election processes have, in recent
years, catalyzed conflict as some candidates mobilize extremist elements of
the population to win office, rival factions vie for votes and to secure turf,
parties or factions seek to weaken or even eliminate opponents, or where
mass mobilization in events such as campaign rallies may set the stage for
seemingly spontaneous social clashes among rival supporters. In recent times,
Afghanistan, Bangladesh, Cambodia, Colombia, Guyana, Egypt, Ethiopia, Iraq,
Kenya, Nigeria, Pakistan, the Philippines, and Zimbabwe all witnessed endemic
violence with widespread consequences and in the worst cases, state failure.

When successful, electoral processes offer a means of channeling social
conflict into debate, persuasion and common rules for choosing authoritative
representatives of the people who can serve in executive, legislative, and
other institutions; elections are in this sense a critical means of social conflict
management through peaceful deliberations and decision-making processes,
in which “winners” carry out promised platforms and “losers” are given the
opportunity to either be represented as a loyal opposition in government or to
try again in future competitions. Election processes offer safe, predictable,
rule-bound method for arbitrating social conflicts through the selection of
representatives or the definitive resolution of questions before the community
(as in referenda). When elections are putatively free and fair, they imbue the
government with legitimacy garnered by the consent of the people, improving
the capacity of the state to ensure human security through legitimate
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authority under the rule of law, and to improve levels of human development
through effective service delivery.

Procedurally fair elections create legitimate governments that enjoy popular
support for programs and policies (although there are also cases in which the
electoral process can be procedurally fair, however the election can be
violence-inducing as a function of the stakes of electoral competition, as
described below).

When citizens are provided a direct “voice” in political life; society’s trust of
and willingness to cooperate with the state in achieving development is
strengthened. As such, electoral processes are very much about the peaceful
management of social conflict through public dialogue, vigorous debate, and
the authoritative selection of leaders through electoral rules. That is, a good
electoral process will allow society on its own to determine the nature of its
similarities and differences; representation may be geographic, ideological,
identity based (religion, ethnicity, or gender) or along other lines. In some
situations, it is true that ethnicity or religion may be a salient basis of
representation, whereas in other situations issues such as the alleviation of
poverty, gender equality, geographic representation, or economic/class
interests may be more important.

Whether any given electoral process fulfills the functions of voice and decision
is a consequence of its overall quality, often described in terms of an election
being either “free and fair,” or not. The greatest failing of election assessment
to date has been the tendency to see election quality in bimodal terms. The
election is either good or it is bad, or when a fudge qualification is required, it
is ‘substantially free and fair. But there is no doubt that that the quality of
elections across cases and across time can be seen as existing on a continuum.
In essence, one needs to look at the process and outcome to gauge a full
picture of election quality. Clearly those elections that are substantially free
and fair, and that imbue new coalitions with legitimacy and a mandate to act,
democracy takes a step closer toward consolidation.

At least one detrimental aspect of electoral processes in fragile states is the
accompaniment of voting with violence. The focus on election-related violence
stems from an appreciation that electoral processes are inherently conflict-
inducing; Ethiopia, Burundi, Guyana, Haiti, Kenya, Sri Lanka, and Zimbabwe are
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oft-cited examples of countries where electoral processes have been
chronically violence ridden. Many observers argue that such processes
introduce new uncertainties and that they make countries in transition or war-
torn, fragile societies deeply vulnerable to new tensions and ultimately in the
worst-case scenario to the escalation of civil war. The expansion of political
participation in democratization processes, especially where state institutions
are weak, give opportunities for elites to appeal to exclusionary nationalism
and the concomitant identification of internal or external enemies in order to
gain or retain power.

Thus, violence persists as a means of effective disenfranchisement.

The term electoral fraud is intended to refer to situations in which electoral
results were knowingly tampered with in an effort to advantage one candidate
(or set of candidates) over another. One can conceive of two different types of
fraud: minor electoral fraud, where results were tampered with but in which
the tampering is perceived to have had little effect on the overall outcome of
the election, or major electoral fraud, cases in which electoral fraud is
suspected to have influenced the overall outcome of an election. This would
imply a belief that either a different candidate would have been elected
president or a different party would have controlled the parliament if the
fraud had not occurred.

| believe that while minor electoral fraud is largely a technical issue, major
electoral fraud is a means of effective disenfranchisement. If the fraud is
corrected, there is a strong chance that a different group of political forces
would come to power.

Ballot stuffing occurs when a person casts more votes than they are entitled
to. In its simplest form, ballot stuffing literally involves 'stuffing' multiple ballot
papers into the ballot box. Another method is for voters to cast votes at
multiple booths, on each occasion claiming that it is their only vote. In some
countries such as El Salvador, Namibia or Afghanistan voters get a finger
marked with election ink to prevent multiple votes. In Afghanistan's elections
of 2005, this method failed as the ink used could easily be removed.

A more subtle technique is personation, in which a person pretends to be
someone else. The person whose vote is being used may be legitimately
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enrolled but absent, a real but deceased person, or entirely fictitious. A
particularly unsubtle form of ballot stuffing, known as booth capturing,
sometimes occurs in India. In these cases a gang of thugs will 'capture' a
polling place and cast votes in the names of legitimate voters, who are
prevented from voting themselves.

In jurisdictions with absentee balloting, an individual or a campaign may fill in
and forge a signature on an absentee ballot intended for a voter in that
jurisdiction, thus passing off the ballot as having been filled out by that voter.
Such cases of voter fraud have resulted in criminal charges in the past.

Many elections feature multiple opportunities for unscrupulous officials or
'helpers' to record an elector's vote differently from their intentions. Voters
who require assistance to cast their votes are particularly vulnerable to having
their votes stolen in this way. For example a blind person or one who cannot
read the language of the ballot paper may be told that they have voted for one
party when in fact they have been led to vote for another. This is similar to the
misuse of proxy votes, however in this case the voter will be under the
impression that they have voted with the assistance of the other person,
rather than having the other person voting on their behalf. Where votes are
recorded through electronic or mechanical means, the voting machinery may
be altered so that a vote intended for one candidate is recorded for another.

My major point here is not to overview the methods of election fraud, but
rather to show that these techniques of effective disenfranchisement
successfully survive well into our days. One more major method of effective
disenfranchisement is political exclusion by manipulating the field of political
alternatives.

A good example of how a large section of the electorate can be effectively
disenfranchised can be derived from the experience of Mexico before it
entered its democratic reforms in the 1990s. To keep the more extreme
parties and the less predictable opponents out of the electoral process, the
ruling PRI's monopoly deputation in congress passed an electoral law in 1946
that made it difficult for opposition parties to operate legally: any party had to
have at least 30,000 members, 1,000 or more distributed in at least two-thirds
of the federal entities (states and territories) at any time. This law threatened
parties of the far right and the far left because it required that individuals in
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their ranks be listed on party roles so that the party could maintain the
minimum membership. It forced the Communist party (Partido Comunista
Mexicano, or PCM) underground because it could not meet these
requirements nor provisions of the law which prohibited parties from entering
into accords with international organizations or affiliations with foreign
political parties. This law also forced an opposition party to be a national
opposition or an illegal opposition; regional parties could not meet legal
requirements.

Excessive narrowing of the electoral arena and huge margins of victory create
their own challenges to authoritarian rulers. On the one hand, easy victories
can create overconfidence and discourage the mobilizational efforts of the
government party. Competition keeps the official party from becoming flaccid
and thereby encourages local operatives to make those contacts with the
electorate that ensure that the voters are not out of reach, uncontrollable. On
the other hand, huge victories are suspect and are apt to lead many to label
the "democracy" of the system as chimerical. For elections to serve their
legitimation function, the contest must seem real and the results must be
believable. For party systems to channel the political involvement of the
population, thereby enhancing the degree of control exercised by the
government, the opponents of the regime must feel there is a purpose to their
electoral activity, that they can occasionally win. By the mid 1970s, elections
had begun to fail to serve these functions.

To give up such control, however, has been too threatening to the PRI, and it
has thus fought to avoid making real reforms at almost every juncture. When
reforms were made in 1977 and 1986, the concessions made to the opposition
principally came in the realm of representation, and even then the increased
representation was to be largely token in character. Only unexpected
setbacks, such as the 1988 debacle, put the PRI in danger of losing control of
the congress. As could be expected, the government's response was to
reinforce governability provisions in the constitution so that a loss at the polls
did not have to be a loss of the society's representative institutions. Where the
PRI knew its greatest advantages lay, in the organization of the electoral
process and in access to campaign resources, reforms came slowly and only
when absolutely necessary in order to insure a credible electoral process--in
1994 and 1996. Likewise, governability provisions have only been pared back
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when the government felt that the opposition had to be mollified by such
changes.

Yet, reform has come to Mexico. The narrow openings made available to the
opposition parties have allowed them to build their strength. The PAN has
grown slowly in electoral support, taking advantage of the society's rejection
of the populist measures of the Lépez Portillo government (especially the 1982
nationalization of the banks) to build its middle-class base, especially in the
north and in the Bajio in the center-west. The PRD has similarly found itself
able to capitalize on discontent with the social consequences of the Salinas
and Zedillo governments' neoliberal economic policies to find voters in
Mexico's popular classes, including the peasantry, and especially in the south
and the Mexico City area. The obviously growing number of Mexicans willing
to defect from the PRI has forced the Salinas and Zedillo governments to offer
more genuine political reforms because to fail to do so would discredit the
electoral process, threatening to send more Mexicans into the arms of
guerrilla insurgents.

The lesson that can be learned from the experience of Mexico is that the
principle of inclusiveness applies to those who seek to exercise their right to
be elected. Legal recognition of political parties must not be unreasonably
restrictive, nor may access to the ballot be unreasonably restricted for political
parties and candidates competing for election. Candidature requirements, for
example, concerning minimum age or educational levels, residence, descent or
criminal record must be based on reasonable and justifiable criteria, as should
provisions relating to the doctrine of incompatibility of offices. Requirements
for collection of signatures for legal recognition or ballot qualification, deposits
or fees and the timing of filing deadlines for qualifying for inclusion on the
ballot must not be overly burdensome or discriminatory. Likewise, the
application of acceptable requirements for legal recognition, access to the
ballot and other rules may not be enforced by election authorities in a manner
that is arbitrary or discriminatory or that creates barriers to inclusiveness of
those seeking to be elected. A failure to apply the principle of inclusiveness to
those seeking to be elected not only abridges the rights of would-be
candidates. The right to vote includes the right to choose among those who
seek to represent the electors. Elections in which voters go to the polls, even
in large numbers, when candidates and political parties have been unjustly
denied the opportunity to appear on the ballot or where they are denied a full
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opportunity to appeal for votes may be electoral exercises, but they are not
genuine, democratic elections.
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Disenfranchising voters and some ways to avoid it

Yuriy KIiuchkovskyi1

Democracy means simply the power of the people; thus a wide participation
of citizens in the formation of government and political decision-making
process is indispensable for democracy to be valuable.

The Council of Europe Forum «For the Future of Democracy» held a month
ago in Kyiv was devoted to the problem of strengthening of the democracy in
21% century through improving electoral systems and electoral legislation in
general. It was recognized that now the most important problems are how to
turn the tendency of turnout decline, how to strengthen democratic practices
to enhance inclusiveness of people and increase credibility to the institutions
of representative democracy.

Elections are crucial to democracy. Democracy is inconceivable without
elections held in accordance with certain principles that give them their
democratic status. The principles of European electoral heritage are given in
the Venice Commission’s Code of Good Practice in Electoral Matters. The
principle of universal suffrage is the most well-known and recognised.
Nevertheless the aim to enhance participation forces us to look once more at
this principle and the procedural guarantees of its implementation.

I'd like to stress that this is not a problem of voluntary illegal deprivation of
the right to vote typical for non-democratic regimes as well as of participation
in decorative voting without real choice so acquainted to the half of Europe
since time of totalitarianism. The problem consists in disenfranchising (legal
or de facto) of citizens of democratic state, depriving them of the possibility
(or of incentive) to participate in democratic formation of government
through real democratic elections.

! Member of the Parliament of Ukraine



Before speaking on the problem of deprivation of the right to vote let’s look
who has that right.
In political science R. Dahl’s inclusion criterion is well known: «Agpog (which is
the carrier of the power in the democracy) must include all adult members of
the community excepting those who belongs to the community temporarily
or are recognized as mentally incapable». In the legal terms it means that
demos (electorate) includes all persons fulfilling three demands:

- they are citizens of the state;

- they are adults;

- they are not recognized as being incapable.

This is the set of persons who have the right to vote; further it could be
spoken on restriction (or maybe, extension) of this category.

Depriving or restrictions of the right to vote may take place on different
levels. I'd like to propose to distinguish four such levels.

The first level which could be called constitutional establishes the exact legal
meaning of the Dahl’s criterion. In fact it’s the level of empowerment of the
right to vote. It should be considered carefully whether this empowerment is
too restrictive which in turn could deprive to vote some social groups of
potential voters.

The second (statutory) level could set up any additional restrictions of the
general category of voters. Here we can meet restrictions of the right to vote
for persons who belong to some special groups engaged into some activity
(e.g. military personnel), or are in some special conditions (e.g. are
imprisoned), as well as temporary restrictions posed by the court as a
punishment for some crimes in the form of prohibition of exercising public
functions.

The third (procedural) level could produce difficulties in exercising legally
available right to vote due to established procedures and mechanisms of its
realization which for some reasons could be inaccessible for some voters or
even some groups of voters. As it was stressed in 2006 Venice Commission
Report on Electoral Law and Electoral Administration in Europe, “the electoral
legislation may de facto disenfranchise a substantial part of the electorate
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due to a lack of special voting provisions for voters who are hospitalised,
homebound, imprisoned or temporarily away from their homes”.

The fourth (social or political) level is the level of abstention, i.e. non-
participation in elections of those voters who has both the right to vote and
procedural possibility to realize this right.

The first two are the levels of possible legal deprivation of the right to vote.
The solution of this problem should be looked for in the international
standards of electoral law and European electoral heritage established in the
Council of Europe reference documents, especially Venice Commission, as
well as in the case law of the European Court of Human Rights.

The third is just the level of de facto disenfranchising caused both with the
legislative regulations (statutory establishing procedures and mechanisms of
positive realization of the right to vote and of their protection) and with an
implementation of legal rules (practices of implementation of statutory
regulations).

At least, the fourth level is of social and political (or even in some sense
psychological) nature. There could be some legal measures aimed to
overcome voters’ abstention but in general it should be studied mostly from
the point of view of political science, sociology and so on.

Following aims of this Conference it is the third level which is the most
interesting. Nevertheless | take the liberty to mention shortly some aspects of
other three levels. Besides the basic international legal instruments I'll use
mainly the experience of my country — Ukraine. It belongs to young, new
democracies; thus some issues there are manifested in a legal sense more
clear than in traditional western democracies where they are covered with a
thick layer of unwritten democratic traditions and customs.

It also should be stressed that these issues are very sensitive to the type of
elections (national, supranational or regional/local). I'll confine myself only
with the problems of national elections — parliamentary or presidential
(where president is elected by direct suffrage).
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Among the above mentioned demands of the first level it is worthy to
mention the criterion of citizenship.

It seems to be obvious that the right to vote belongs to all citizens of the state
conforming demands of lawful age and capability. But there arise questions
about (i) foreigners (citizens of other states, citizens of EU, persons without
citizenship) and (ii) persons with double (or multiple) citizenship.

A few states do not worry with empowering citizens of some specific other
states to vote (like Great Britain). The early (of the beginning of 1990-ies)
Ukrainian electoral legislation foresaw the right to vote for citizens of other
republics of the former Soviet Union. But this should be considered as
exclusion (for national level election). Establishing and defense of the national
sovereignty of such European post-colonial states like Ukraine makes it
necessary to treat very jealously the non-participation of foreigners in
election process in any active role, to say nothing of voting.

Almost the same could be said about persons with a multiple citizenship. The
European Convention on citizenship enables them with the same rights as
usual citizens (without special mentioning of electoral rights). Nevertheless in
the case when national legislation of some state (contrary to its neighbours)
does not tolerate double citizenship the participation of such persons in
national elections may cause both legal and political problems. In any case it
would seem unnatural for persons with a double citizenship to participate
elections in both countries on terms of equality. To my mind, this problem
needs more detailed discussion

On the second level the problem of voting those who are imprisoned is to be
mentioned.

The Code of Good Practice in Electoral Matters prescribes that the
deprivation of the right to vote in this case must be based on a criminal
conviction for a serious offence. The problem was discussed in the 2005
Venice Commission Report on the Abolition of Restrictions on the Right to
Vote in General Elections on the base of the case law of the European Court
of Human Rights.
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We in Ukraine don’t use the deprivation of imprisoned at all; this is due to
1998 case law of Constitutional Court which judged it would be
unconstitutional. Nevertheless sometimes we feel the necessity to introduce
such a deprivation as a kind of sanction in the case of electoral offences
because both a money penalty and an imprisonment are not considered (for
different reasons) as an appropriate punishment.

From the point of view of legal regulation it is the third level which
particularly deserves consideration. The situation in this case could be
described as follows: some person has the right to vote and wishes to realise
his/her right but cannot do it. What could be the reason for that?

The first reason: a voter is not included into voters’ rolls at any poll station.

The second: a voter cannot vote on the poll station where he/she is included
into voters’ roll because of improper organisation of voting procedure.

The third: a voter cannot get to his/her poll station due to his/her disability
(illness) or his/her ability to move is limited for other reasons.

The forth: a voter cannot get to the poll station where he/she is included into
voters’ roll because he/she is far away of the proper poll station.

The latter could be divided in some additional cases:
- there exists some poll station a voter can get to;
- there exists no poll station a voter can get to (for example, on the
territory of foreign state).

Speaking more formally we deal with three legal problems. The first is the
problem of voters’ register and of compiling voters’ rolls for poll stations
according to the register. The second is the problem of proper regulation and
proper organisation of voting process (the size of poll station, suitable voting
time, sufficient number of members of poll station commission etc.). The
third could be denoted as absentee voting. All these problems have both
regulatory and practical components.

To look for solutions to these problems it's useful to keep in mind some
underlying principles of election law.
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First of all I'll stress that we speak of the right to vote. It means that voter’s
participation in elections is considered just as the right, not as the obligation.
In turn, combined with the principle of universal suffrage it means that it is
the state which is obliged to ensure possibilities to every voter to use his/her
vote without any discrimination, among others on reasons of place of
residence or stay.

Next we have to adopt the demand of one-fold voting. It means that a voter
can use his/her vote during the same elections only once and only in one poll
station. This principle means that any attempt of any voter to try to vote on
two or more poll stations is illegal and must be prevented (or punished).

I'd also like to mention the demand of personal voting which means that a
voter has to fill his/her ballot paper and to put it to a ballot box personally.
This principle is not recognized in a number of traditional democracies due to
mechanism of proxy voting (and partly post voting) which violates that
demand. It seems that proxy voting is the only reason for which the demand
of personal voting is not included to the principles of European electoral
heritage. Nevertheless for new democracies this principle is very important
being an instrument against the so called “family voting” (see, e.g., 2006
Venice Commission’s Declaration on Women’s Participation in Elections
where the principle of personal voting is stressed).

These principles may compete when we try to solve above mentioned
problems.

Let’s consider in short the problem of voters’ register. The essential demands
to such a register are listed in the Code of Good Practice in Electoral Matters.
Nevertheless the crucial requirement is: every voter should be included to the
register, but only once. As it was shown this is the responsibility of the state
(i.e., the government) to create and to maintain such a register corresponding
to citizens’ right to vote. But it seems unreal to keep the register database in
everyday actual state without the active position of a voter whose personal
data could be changed.

As in many post-communist countries there was a tradition in Ukraine to form
voters’ rolls ad hoc, for every election. Now we can claim that our ambitious
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project to create the State voters’ register as an electronic information and
telecommunication system is realised now.

The IT form of the register permits to satisfy two demands: locality in
relations with voters (which is necessary to include all voters) and nation-
wide character of its maintaining (which enables to control the one-fold
including of every voter). The register combines a system which contains an
element of active participation of the voters in initiating their registration
(every person may apply for registration or for checking personal data to the
register maintaining body) with regular updating (four times per year) of
database made on documental base (without addressing to voters) and
general correction (once a year) when the every voter is addressed to check
his/her personal data in the register database.

Now we have finished the first general correction of the register database. In
particular, as a result of this procedure some hundred thousand records of
“twin” voters (about 1% of the total number of voters) were excluded. At the
current presidential election the register passes its first practical test.

The voters’ register helps essentially to solve the problem of precision and
completeness of voters’ rolls. Nevertheless there still exist some questions
which are to be answered independently. The main question is: could voters’
rolls formed according to the register data be changed after their formation?
Usually (but not everywhere) the answer is “yes”. Different procedures could
exist (and they really exist in some countries) — an administrative procedure
subject to judicial control, or a judicial procedure, allowing to do some
changes in rolls, in particular to include the voter who had to be but was not
registered. But a wish to help a voter to realize his/her right to vote including
him/her to a roll on the election day cannot be accepted. The Explanatory
Report to the Code of Good Practice in Electoral Matters says gently that “it is
thus ill-suited to the organisational needs on which democracies are based”.
We can say more clear that such an approach means a threat of abuses and
thus obviously violates the principle of fair election. Unfortunately today in
Ukraine we meet an attempt to repeat this approach well known at the 2004
Presidential elections.
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In practice procedural (or de facto) disenfranchising could happen due to
some organizational complications in the procedure of voting (the second,
third and fourth reasons mentioned above).

Usually there is no problem for large group of voters who could come and
vote in premises of poll stations where they are included to voters’ roll. The
proper measures ensuring it include the appointment of the election day on a
day of rest with a suitable voting time and especially the size of poll stations.
We in Ukraine have an upper limit of a number of voters per poll station
established by law up to 2,500 (for parliamentary elections) and even up to
3,000 (for presidential elections), and these limits are not rigid. It's really
difficult to organize properly voting process; and sometimes there arise long
lines of voters waiting for possibility to come to premises of the poll station. It
is not strange that some of them don’t want to wait and decide not to vote.

Much more complicated is the problem of those voters who, for different
reasons, cannot come to poll station where he/she is included into voters’
roll. I'd like to remind that it is the state which is in charge for creating
conditions to every voter enabling him/her to cast the vote. It means that the
state must foresee (both on the legal and organizational level) some
additional mechanism of voting.

There exist three possible solutions for all cases of voter who cannot get to
his\her poll station on Election Day. They are:

- early voting in poll station (i.e. voting before the election day);

- post voting (which really is also early voting);

- proxy voting.

The last way (proxy voting) could be the best if it would not violate the
principles of personal and one-fold voting (and in some sense of secret
suffrage). For that reason some countries cannot adopt it.

Other two are doubtful being unprotected of abuses. For example, it could
demand to make ballot papers accessible long before the election day; it
would be necessary to maintain ballot boxes during all these days in a safe
way. In post-totalitarian societies where the level of mistrust is rather high it
cannot be accepted taking into consideration the principle of fair elections.
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There exist some other mechanisms which give the possibility to vote for
some of above mentioned special categories of voters.

First of all, if we allow imprisoned to vote we need to establish poll stations in
places were they are kept. In Ukrainian legislation such a poll station are
called “special” due to the special regime of corresponding institution. We
also establish special poll stations in hospitals and some other institutions
(even in polar scientific station in Antarctica) to give the possibility to vote for
those voters who stay there. Despite of special regime of such institutions
special poll stations are open for observation.

For voters who will be away from their home area (and thus from poll station
where he/she is included in voters’ roll) the use of so called “absentee voting
certificates” is foreseen by parliamentary election law. But previous (2004)
presidential elections were characterized with the abuse of the absentee
voting certificate system; that is why for this year elections this mechanism is
excluded (this step was supported in the Common Opinion of Venice
Commission and OSCE/ODIHR). Nevertheless I'd like to stress that now it will
be problematic (if not impossible) for this category of voters to realize their
right to vote. Thus this step could be an example of de facto disenfranchising
of some group of voters in a legal way.

I'd like to pay some attention to the case of voters who reside or stay on the
Election Day abroad. States keeping the principle of personal voting face
necessity to open their poll stations out of their sovereign territory. But there
exists no uniform approach to opening poll stations of other state in Europe.
Practice is extremely various. It’s clear that the solution of this problem is not
simple. Nevertheless for Ukraine having more than one million our citizens in
Europe (practically everybody is a voter) it’s urgent. Impossibility to open
sufficient number of poll stations abroad also means real disenfranchising of
large group of voters.

Somebody considers the e-voting (via Internet) as a mechanism which could
help to solve problems of voting of all special categories of voter mentioned
above. To my mind it cannot be considered as panacea. Remote e-voting is
very doubtful from the point of view of keeping the principles of secret
suffrage, personal and one-fold voting. In societies where these principles are
vital for democracy remote e-voting seems to be far from usefulness.
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It should be stressed that there exist no perfect procedures of voting of
special categories of voters; anyone of them threatens some fundamental
principles of democratic elections. Thus every society has to select some of
them according to their reliability and to the choice of principles which could
be deviate or to weaken. In any case corresponding safeguards must be
implemented to ensure the integrity of the vote cast in a specific way.

As it was mentioned the fourth level of our main problem (i.e. the problem of
turnout) has rather political nature then legal one. Nevertheless there exist
some attempts to solve this problem with legal instruments.

One attempt consists in establishing some threshold of turnout for
recognizing elections to be valid. We in Ukraine have very unfortunate
experience of using this measure. In 1994 parliamentary elections the two-
round majority system was used combined with the demand of 50% turnout
in every round. As a result some constituencies had never elected a member
of parliament up to the next elections in 1998. Thus this way seems not to
solve the problem of low turnout.

Another way is imposing a voter the obligation to vote. I'll not comment this
way but has to say that it changes the philosophy of relations between voters
and the state; at least it weakens the state obligation to ensure possibilities to
vote for every voter. Another aspect of this problem was mentioned in 2008
Venice Commission Comparative Report on Thresholds and Other Features of
Electoral Systems Which Bar Parties from Access to Parliament. It has been
suggested that under a compulsory voting regime voters who are otherwise not
inclined to vote might, out of their dissatisfaction with the major parties, “cast a
protest vote” which often goes to a radical (usually a minor) party. As D.Nohlen
reports, “radical right did fare slightly better in the eight nations which use
compulsory voting” and “this evidence is suggestive”.

Speaking politically, non-participation of voters in elections means that they
have no incentive to vote because they don’t believe it would change their
life. It could be caused by two opposite reasons. On the one hand, people
could be quite satisfied with the living conditions and feel no danger to them
irrespectively of election results. On the other hand, people could be quite
disappointed and not believing that something could change after elections.
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It's clear that these two situations are met in different countries.
Nevertheless the recipes are not of legal nature.

In this presentation | tried to gather and to systematize possible criteria for

disenfranchising which without any doubts are well known. | hope it could be
a base for fruitful discussion.

122



6™ European Conference of Electoral Management Bodies
“Enhancing participation in elections”
The Hague, 30 November — 1 December 2009

PROGRAMME
Monday 30 November 2009
10.00-10.30 Registration of participants (with coffee and tea)
10.30-11.00 Opening of the conference

Opening remarks by:

- Ms A. Bijleveld, State Secretary of the Ministry
of the Interior and Kingdom Relations of the
Netherlands

- Mr H. Kummeling, Chairman of the Electoral
Council of the Netherlands

- Ms M. Stavniychuk, Deputy Head of the
Presidential Secretariat of Ukraine, Member of
the Venice Commission

11.00-11.45 Presentation by EMBs on 2008/2009 elections
- Short presentations by representatives of
countries that had general or presidential elections

in 2009

- Address by Ms M. del Carmen Alanis Figueroa,
President of the Electoral Tribunal of Mexico
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11.45-12.15
12.15-12.45
12.45-13.45
13.45-15.00
15.00—-15.30
15.30-16.00
16.00 - 16.30
16.30-17.30

1* Working session:
Attracting electors to participate (in elections)

- Mr E. Tanchev, President of the Constitutional
Court of Bulgaria, Member of the Venice
Commission

Questions and discussion

Workshop 1 (3 parallel sessions by 3 speakers)
Attracting electors to participate (in elections)

- Mr S. de Mul, Head of Elections Unit, General
Direction of Institutions and Population,
Federal Public Service, Belgium

- Ms M. Leyenaar, Professor of comparative
politics at Radboud University Nijmegen,
Member of the Electoral Council of the
Netherlands

- Mr P. Wardle, Chief Executive, Electoral
Commission of the United Kingdom

Lunch at the Kurhaus, offered by the Ministry of the
Interior and Kingdom Relations of the Netherlands
and the Electoral Council of the Netherlands

d . .
2" Working session:
Information campaigns on specific elections

- Ms M. van den Broeke, Deputy spokesperson
and head of the Press Unit at European
Parliament

Questions and discussion

Coffee break

Workshop 2 (3 parallel sessions by 3 speakers)
Information campaigns on specific elections
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- Mr D. Magalhaes, Director of Services, Interior
Ministry, Directorate General of Internal
Affairs, Portugal

- Ms K. Lemon, Election Authority, Senior
Advisor, Sweden

- Ms C. Wennekers, the Netherlands
Government Information, Service/Public and
Communication Service

17.30-18.00 Conclusions of the first day
18.00-19.30 Evening drinks reception and networking (at the
Kurhaus)

Tuesday 1 December 2009

09.15-9.30 Results of the first day and short introduction of the
programme of this day

- Mr H. Kummeling

09.30-10.30 3" Working session:
Criteria for disenfranchising electors

- Mr E. Abrahamson, Solicitor, London, United
Kingdom
“Disenfranchisement of prisoners by particular
in reference to the European Court of Human
Rights case of Hirst vs United Kingdom”

- Mr G. Golosov, Professor, University of St
Petersburg, Russian Federation

10.30-11.00 Questions and discussion

11.00-11.30 Coffee break
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11.30-13.00

13.00 - 14.15

14.15-15.15

15.15-16.15

16.15-16.45

Workshop 3 (3 parallel sessions by 3 speakers)
Criteria for disenfranchising electors

- Mr G. Wenda, Deputy Head of the election
administration Department, Electoral Affairs,
Federal Ministry of the Interior, Austria

- Mr Y. Kluchkovskyi, Member of the Ukrainian
Parliament, Deputy Chairman of the
Parliamentary Committee for Public Authorities
and Local Self-Governance Development,
President of the Election Law Institute

- Mr A. Cimdars, Chairman of the Central
Election Commission of Latvia

Lunch at the Kurhaus, offered by the Ministry of
the Interior and Kingdom Relations and the
Electoral Council of the Netherlands

Conclusions of the workshops

Questions and discussion

Close of the conference
- Mr H. Kummeling
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PART II

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW

(VENICE COMMISSION)

in co-operation with
THE ELECTORAL COMMISSION OF THE UNITED KINGDOM

7™ EUROPEAN CONFERENCE
OF ELECTORAL MANAGEMENT BODIES

“EVERY VOTER COUNTS”
Dexter House, Tower Hill, London

22-23 June 2010
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PART Il

“Every voter counts”
SYNOPSIS

The seventh European Conference of Electoral Management Bodies — “Every
Voter Counts” — was organised by the Venice Commission in co-operation
with the United Kingdom Electoral Commission in London on 22-23 June
2010. The issues which were addressed during the conference included the
recent elections in Member States, as well as a range of issues concerning
ways of ensuring that electors’ interests are given the importance they
deserve in the planning and management of elections and electoral systems.

Around 50 participants from national electoral management bodies of the
following countries attended the conference: Armenia, Austria, Belgium,
Bosnia and Herzegovina, Brazil, Finland, Germany, Kyrgyzstan, Lithuania,
Mexico, Netherlands, Norway, Portugal, Russian Federation, Slovak Republic,
Spain, Sweden, Ukraine and United Kingdom, as well as members of the
Venice Commission and the Congress of Local and Regional Authorities of the
Council of Europe, and representatives of the Council of Europe’s
Directorates-General of Democracy and Political Affairs, and Human Rights
and Legal Affairs.

Also represented were the Organisation for Security and Co-operation in
Europe/Office for Democratic Institutions and Human Rights; the United
Nations; and the Organisation of American States.

The conference was opened by Ms Jenny Watson, Chair of the UK Electoral
Commission, Professor Jeffrey Jowell, Member of the Venice Commission and
Mr Thomas Markert, Secretary of the Venice Commission.

Reports on member states’ recent elections were presented by Ms Tatevik
Ohanyan, Spokesperson, Central Electoral Commission of Armenia; Mr Gregor
Wenda, Deputy Head of the Electoral Administration Department, Federal
Ministry of the Interior of Austria; Mr Stéphan de Mul, Head of the Elections
Unit, General Directorate of Institutions & Populations, Federal Public Service
of Belgium; Ms Susan Kleebank, Adviser for International Affairs, Superior
Electoral Court of Brazil, Mr Melle Bakker, Secretary-Director, Netherlands
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Electoral Council (Kiesraad); Mr Vladimir Churov, President, Central Election
Commission of the Russian Federation; Ms Eva Chmelova, Ministry of Interior
of the Slovak Republic; Mr Andrii Maghera, Vice-President, Central Electoral
Commission of Ukraine; and Mr Peter Wardle, Chief Executive, United
Kingdom Electoral Commission.

The conference heard key addresses from Mr Keith Whitmore, Member of
the Congress of Local and Regional Authorities of the Council of Europe,
Member of the Council for Democratic Elections; Mr Konrad Olszewski,
Former Deputy Head of Elections Department, OSCE/ODIHR; Mr Dovydas
Vitkauskas, Consultant on European Human Rights Law; Mr Andrew Scallan,
Director of Electoral Administration, UK Electoral Commission.

The conference discussed how to ensure that “every voter counts” in relation
to three main areas: electoral modernisation; the accessibility and
inclusiveness of the electoral process; and the professionalism of electoral
management bodies.

The conference:

1 Took note of the information from participants about
elections organised in their countries during 2009-10.

2 Underlined the continuing importance of work on
international standards for the use of election technology
such as the development of guidelines on the certification
of e-voting systems and guidelines on transparency in e-
enabled elections by the Council of Europe, and discussion
papers by OSCE/ODIHR and other international observation
missions on observation of e-enabled elections.

3 Noted the continuing imperative of ensuring that electors
have access to free and fair elections at all times.

4 Noted that citizens expect their voice to be listened to when

designing and delivering public services in the 21% century,
and that the extent to which this expectation is met will
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have a strong influence on electors’ confidence in the
electoral process.

5 Concluded that not only electoral management bodies, but
also policy-makers should:

a. make determined efforts to understand fully the needs
and wishes of electors when considering how best to
ensure that all aspects of the electoral process —
including, for example, not only the procedures for
registering to vote and the opportunities and methods
for casting a vote, but also the procedures for
publishing and explaining the results of elections and
for making complaints about the electoral process — are
fully accessible and transparent to all.

b. be aware that basic, good, clear and transparent
legislation, including enforcement thereof, contributes
to integrity and public confidence in the electoral
process.

c. actively seek the views of electors — and all other
participants in the electoral process2 — to evaluate all
aspects of the electoral process.

d. be prepared to change the electoral process where
appropriate in order to respond adequately to the
needs and wishes of electors; an important aspect of
this involves analysing electors’ questions and
complaints about the electoral process in order to
identify and respond to widespread problems.

e. while recognising that electoral management bodies
and policy-makers alone cannot be expected to
increase general turnout at elections, they should

2 Including political parties and other participants in civil society.
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nevertheless constantly seek to identify obstacles to
electors’ full participation in all aspects of the electoral
process, including legal and practical barriers, and
consider how to remove them where possible; noting
that there is a wide range of potential barriers, for
example for people with disabilities, those from
minority groups, people living or serving abroad.

reinforce the importance of providing electors — and all
other participants in the electoral process — with clear
explanations of their rights and obligations; and the
conference noted that this role should be performed on
a strictly impartial basis at all times, and also at all
levels of electoral management, i.e. national, regional
and local.

make efforts to understand the best way of
communicating with electors - and other participants in
the electoral process — including how best to educate
them about the electoral process; and to provide them
with information about how to participate, which
should include work to ensure that electoral
registration materials and ballot papers benefit from
the best possible design and use clear language.

avoid the assumption that electors are all the same, but
instead remember that electors are a diverse group
with a range of needs and wishes that should be
understood and addressed when considering
improvements to the electoral process.

remember that the most effective way of responding to
electors’ different needs and wishes may often be at
regional or local level, rather than always at a central or
national level; and that all other participants in the
electoral process have an important contribution to
make in ensuring that “every voter counts”.
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j. ensure that all those responsible for managing
elections - at every level of the electoral process - have
the appropriate level of skills, knowledge, training,
experience and impartiality to provide electors with a
professional service that meets electors’ needs and
wishes and builds confidence in the democratic
process; and in particular, that those responsible for
the management of elections are adequately trained in
any changes to the electoral process in order to ensure
that electors benefit fully from improvements.

k. bear in mind that electoral management bodies should
command the confidence and trust of electors.

6 Noted that in order to fulfil these responsibilities, electoral
management bodies require adequate resources; and
reminded member states of the importance of ensuring
that these resources are available.

7 Invited electoral management bodies to provide the
Secretariat of the Venice Commission with their current
electoral legislation if possible in one of the official
languages of the Council of Europe.

8 Requested the Secretariat of the Venice Commission to
continue to provide the secretariat of the European
Conferences of Election Management Bodies.

9 Requested the Secretariat of the Venice Commission to
conduct a comprehensive comparative study of electoral

management bodies.

The eighth European Conference of Election Management Bodies will take
place in Vienna in the first half of 2011.
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Opening remarks

Jenny WATSON?

Introduction

| firstly want to thank you all for attending, and the Venice Commission for
organising the conference. The UK Electoral Commission is delighted to be
hosting this event.

It is very important that we take these opportunities to share our knowledge
and experience to ensure the best outcome for voters now and for the future.
| look forward to hearing your views on all the topics in the conference
programme.

Political parties and free and fair elections are fundamental to our
democracy.

We need organised politics because, as a society, we often disagree about the
challenges we face and it is through the parties’ competing programmes /
manifestos that we choose, as voters, our next government.

Electoral Management Bodies have a central role in making it possible for
people to express those choices through the electoral process in a way that is
as accessible and secure as possible.

Our history and role

For those of you who might be unfamiliar with the UK Electoral Commission,
who we are and what we do, here’s a little on our history.

The Commission was established in 2000 by an Act of Parliament to deliver
functions that either didn’t previously exist — ensuring transparency in where
political parties get their funding from — or were the responsibility of various

3 Chair of the UK Electoral Commission
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parts of central government. We are the first EMB of any kind that the UK
has had.

Our core aim is integrity and public confidence in the democratic process and
we are accountable to a Committee of Parliament, rather than a government
department.

We encourage people to register to vote and set standards for well-run
electoral registration services. We also set standards for elections
management — so people know how to vote, that their vote will be safe and
that it will be counted.

But we are unlike many electoral management bodies in that we don’t deliver
elections or run registration services ourselves. These are under the control of
independent, non-partisan Local Returning and Registration Officers who
report to us on their performance through our performance standards
framework.

We also have responsibility for regulating election and political party finances
-making sure that politicians, political parties and campaigners understand
and follow the rules, and publishing details of donations and spending so that
the public can see where the parties get their money from, and how they
spend it.

Electoral Modernisation

Here in the United Kingdom we continue to run 21% century elections with
19" century structures. The system that was in place at the time the 1884
Reform Act is much the same system that we use today. We currently have 46
million electors — almost ten times as many as the five million in 1884.

The picture is getting more complicated. In all 39 pieces of primary legislation,
relating to elections, have been passed since 1998. With devolution to the
Scottish Parliament, the Welsh, Northern Irish and London assemblies, we
now have a range of different electoral systems and more frequent elections.
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These changes have not come with a review of how elections are run. The
system is under strain and we would like to see some kind of consolidation of
legislation in the near future.

We are proud of our democratic traditions but, perhaps because of this, we
also take our system too much for granted. The way in which we register and
cast our vote is rarely challenged and in the past it has been difficult to get a
public debate on electoral modernisation and how things can and should be
done better.

We have said for some time that the system is close to breaking point in the
UK and on the 6™ May, as some of you will know from reports of queues at
polling stations and some people being unable to vote by close of poll, we
saw it break in some places.

In the report we published last month on polling station queues, we’ve made
recommendations to address these and will be pressing the government to
make sure they are implemented.

With this comes an opportunity to debate and explore how the system could
be improved for the longer-term.

We have made a number of specific recommendations for improvements that
would make the electoral process better meet the different needs of voters
by, for example, allowing advance voting in polling stations. Extending the
timetable for elections would also help those not able to vote in person by
allowing more time for the dispatch and return of postal votes.

But more broadly we have called for the structure for delivering elections in
Great Britain to be reformed so that elections are managed more consistently
and professionally. The current system is too fragmented, with hundreds of
independent Returning Officers making their own decisions. We think there
needs to be better co-ordination and accountability, building on existing
regional models. And there should be powers to direct Returning Officers
where necessary something that doesn’t exist within the current structure:
Returning Officers are independent statutory officers accountable only
through the courts.
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Any new proposals should adhere to fundamental basic principles to ensure
that every voter counts; principles with which everyone in this room will be
familiar.

People should have the right to vote (or not to vote) in secret, for whom they
want, in a way that is easy for them and to have their vote accurately counted
within a system which is safe from fraud or abuse

Voters need to have confidence that they can choose fairly and freely
between parties and candidates in well-run elections

In addition, voters have a right to know how the political parties that are
central to our democracy are funded, and this forms a large part of the work
of the UK Electoral Commission.

There have been some promising developments already in the UK. The
system of household registration is set to change in the next few years. After
much lobbying from the Commission and many others we are going to see
the introduction of Individual Electoral Registration. This will mean that for
the first time in this country every individual takes personal responsibility for
registering themselves to vote - a concept which may not seem so novel to
many of the delegates here today.

Sharing Experiences

Democracy does not just mean a fixed set of rules and conventions. It means
different things to different people. Other countries have their own
traditions, their own history and their own way of going about things. We all
face different challenges at different times.

This conference is a great opportunity to draw from each of our unique
experiences. I’'m sure we all look forward to learning from the other countries
represented here today.

I've explained a little about the Commission’s priorities for electoral
modernisation. However, it is one thing setting out the scope for change, the
greater challenge is often getting support for the changes you know are
needed.
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I'm very excited about having this opportunity to draw on your skills and
experience, as we grapple with some difficult questions here in the UK. How
in the past have you argued for change, when did it come about and what
were the reasons behind it?

The focus behind all of our proposals for electoral modernisation is to put
voters first — ensure every voter counts. | would be interested to hear how
you have helped ensure that the aspirations of voters are part of debates in
your countries about improving the democratic system?

The challenge for any EMB is to anticipate what problems might arise in the
future and make sure the electoral system, and those that run it, are ready
for it. There will be a lot we cans learn from one another as we share our
experiences about what our own particular challenges are and how we have
responded to them.

With such a wide and diverse range of countries here this promises to be a
very rewarding and stimulating conference for us all.
I’'m greatly looking forward it.
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UK General Election — 6 May 2010

Peter WARDLE"
Context
. Closest political contest (nationally) for many years
. Focus on electoral administration
. More electors, more voters, more parties, more candidates than ever before
. 2006 changes in the law:

— 11 day registration deadline — closer to polling day
— Verification of absent vote identifiers
— Performance standards for ROs

. New constituency boundaries

Headlines

¢ Polling station queues —interim report

*  Reports of alleged rule-breaking — police and ERO/RO response

¢ Significant demand for EC advice on managing the election

e Postal vote verification — smoother, closer to 100%, but concerns
about mis-matches

e Registration campaign results

e Late legislation — count timings

e Some basic administrative errors

¢ Timetable and deadlines for registration and PV applications, and
close of nominations

e Particular problems for overseas electors

e Security in NI —threats and actual alerts disrupted counts

* Chief Executive of UK Electoral Commission
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Total visits to site during campaign period: 2.075 million

Total calls to helpline during campaign period: 50K

Registration forms downloaded from site or ordered through call centre:
512K

e 4,149 candidates, over 100 political parties
— 82 new parties registered since January
— Almost 2,000 requests for advice since January
— Guidance updates on third party campaigning and hustings
events
* Emergingissues
— Registration — descriptions and emblems
— Hustings events and third party campaigning

Introduction

A total of 225 parties and 4,149 candidates across the UK contested the
parliamentary general election. In Wales 17 parties fielded a total of 268
candidates while in Northern Ireland nine parties and 108 candidates
contested the election.

Advice and guidance
We received a total of 1,739 enquiries between the 1st January and the
election date of 6th May. We responded to 1,713 of these requests for

routine advice issued w/n 5 working days.

We received a total of 221 requests for novel/complex advice and responded
to 209 of these within 30 days.

In the lead up to the election we had to deal with a significant number of
enquiries largely relating to guidance requests regarding hustings events and

third party registration and what constitutes election material.

Given the large number of parties registered in this short period we
encountered relatively few issues during the registration process. Incidents
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that did arise centred around the use of certain party emblems, the use of
people’s faces as emblems and the use of descriptions on ballot papers.

Campaign Monitoring
As part of our risk based approach to regulation we undertook a detailed

programme of campaign monitoring across the UK targeting those seats we
believe to be of high risk of non compliance.

92 constituencies UK wide

England 70 15%
Scotland 8 14%
Wales 8 20%

Northern Ireland 6 33%

Total of 92 constituencies. Produced weekly reports that highlighted high
activity constituencies, key events and information sources. We noted the
significant usage of the internet as a means of engaging with the electorate. A
significant number of candidates monitored utilised Facebook, blogs,
personal websites and Twitter to promote candidate and party messages as
well as indicating local events.

28 seats changed hands in those we monitored, just under a third.

Best practice report in June and a full report on campaign monitoring will be
included in our expenditure report early 2011.

On May 4, two days prior to polling day, we published party donations and
borrowing relating to the first quarter of 2010. The returns were received on
Friday 30th April and preparation for publication was undertaken over the
bank holiday weekend. We published just fewer than 1400 donations to
fourteen parties, totalling £19.26m. We also published new loans entered
into by five parties totalling £479,450.
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Looking ahead:

¢ Coalition government commitment to fixed-term Parliament — next
election May 2015

— Fewer MPs?

— Referendum on the voting system?

— Change to registration system — implementation timescales;
other reforms?

— Management of elections — greater consistency and
coordination; powers to enforce standards?

— Medium to long-term approach to electoral modernisation
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Elections in Armenia

Tatevik OHANYAN®

Elections to the Local Self-Government Bodies of Yerevan City are the most
significant among the elections held in the Republic of Armenia in 2009. For
the first time after the constitutional amendments Local Self-Government
body of Yerevan City was formed through elections. Previously, the Mayor of
Yerevan was appointed by the President of Armenia.

The Congress of Local and Regional Authorities of the Council of Europe that
conducted election observation mission (EOM), noted in its report that the
overall organization of the elections had been broadly carried out in
compliance with the general principles of the Council of Europe, as well as
European and international principles for democratic elections. The Congress
expressed satisfaction with the positive developments in local democracy in
Armenia, at the same time mentioning a number of shortcomings including
the lack of electoral, political culture in particular.

Accepting the opinion expressed by the EOM of the Congress of Local and
Regional authorities, we should stress out another issue again pertaining to
the lack of culture, expressed in a different form and which is congruous with
the main topic of the conference.

From my point of view, the lack of electoral culture refers not only to the lack
of high standards of ethics, attitude and behaviour on behalf of the parties
running in the elections, but also to ignoring the votes cast in their favor and
as a result losing the voters’ trust and support.

Basically, the political forces that run in the elections undertake a number of
commitments the most significant of which, is, inter alia, representing the
interests of their voters in the elected body.

> Spokesperson of the Central Electoral Commission of the Republic of Armenia
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The non-parliamentary political force which got 13 out of 65 mandates in the
Yerevan City Council refused to participate in the governance of Yerevan thus
underestimating the principle of “Every voter counts”. This fact may serve as
grounds to assume that only their own political interests are the priority for
this political force.

Regardless the motives the policy of this political force is conditioned by, it
cannot be justified because a party/candidate should never set his own
political interests above the major principle of putting the voters first.

In the Republic of Armenia in 2012 there will be held Parliamentary elections
and elections to the Local Self-Government Bodies, Presidential elections will
be held in 2013. In the framework of the organizational part of these
elections putting the voters first is by no means one of the most significant
challenges of the electoral system. For the purpose of achieving the
mentioned goal the Central Electoral Commission has set 2 basic phases in
terms of organizational activities: first, legislative amendments, and, second,
implementation of new technologies and the modernization of electoral
systems.

Legislative amendments pertain to the adoption of the Electoral Code under
new edition that includes previous focal recommendations made by the
Venice Commission.

The Draft of the Electoral Code has already been presented to the Venice
Commission in two variants. Discussions pertaining to the amendments are
open and public with the participation of all political forces and other
stakeholders.

It's worth mentioning that we succeeded in keeping the principle of “Every
voter counts” in the implementation of new technologies and the
modernization of electoral systems as well. In this respect, one of the
paramount amendments to the Electoral Code is the implementation of the
Electronic Voting, which on its initial stage will allow the diplomatic servants
of the Republic of Armenia and members of their families residing abroad
with them to vote.
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Employees of those legal entities which are registered in the Republic of
Armenia and have their representations abroad, as well as members of their
families residing abroad with them and having the right to vote will also get
the chance to vote electronically.

In the event this pilot program succeeds and in case of its positive
development other franchised citizens within the borders of the country
might be granted the opportunity to vote electronically via the internet.
While implementing the system of e-voting, safety safeguards should be
applied referring to the secrecy of the vote and the security of counting. In
that conjuncture, we will take into account the best practice of those
European countries which have already applied e-voting.

In the implementation of internet voting, we are still engaged to the principle
of putting the voters first. Voting electronically will complement the paper-
based voting, it'’s an alternative option and it is the voter who decides to
choose the traditional way of voting or to take the privilege of voting
electronically. And if the voter chooses to vote electronically, that means
he/she trusts this system.

We can evaluate the system based on the number of voters who preferred to
vote electronically.

The application of internet voting solves other issues that are also of
particular note. First, ensuring the voting of those who have the right to vote
but reside in a place other than the one where they are to vote, second,
decreasing at a polling station the number of voters who prefer to cast their
ballot in a traditional way creating improved availability to vote for the
disabled, third, facilitating the overwork of electoral commissions,
contributing to a faster vote counting and delivery of the final election results
and finally increasing the probability of higher voter turnout.

In the context of putting the voters first we also highlight the exercise of the
passive suffrage. It was stipulated by our legislation that non-citizens of the
Republic of Armenia could also be elected to the Local Self-Government
Bodies. In the amended variant of the Electoral Code presented to the Venice
Commission a new provision was set, which would give the opportunity to get
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also into the Parliament to those citizens of the Republic of Armenia, who
would be at the same time citizens of another country.

“Every voter counts” principle is yet supported by the fact of having posted
the permanently updated Voters register on the CEC website since 2005. And
any voter at any time has the chance of checking whether he is included in
the voter list or not. The institute of notification of voters to great extent
contributes to the accuracy of voter lists. Each voter receives the notification
letter informing him/her about the voting day, time and place of precinct
where he/she is to vote.

To sum up, I'd like to note that electoral bodies are to realizes that their
statutory functions should be discharged along with one major principle, that
is to be of service to voters, in other words, to create necessary conditions
and opportunities for providing voters’ active participation in the voting
process and ensuring free expression of their will.
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2010 Austrian presidential elections

Gregor WEN DA®

Removing Barriers to Voting: The Austrian Perspective

This overview summarizes the main points raised in the introductory part of a
workshop held by the author within the framework of the 7th European
Conference of Electoral Management Bodies in London on 22 June 2010.
Some relevant aspects in this text have subsequently been updated in order
to keep the publication as current as possible.

When speaking about the removal of barriers to voting, an initial assessment
of possible barriers is necessary. Three key questions should be asked to
determine the situation:

¢ Who can vote?
e Where to vote?
¢ When to vote?

Who can vote?

With regard to the first question — "who can vote?" — the Austrian situation is
as follows: In principle, every Austrian citizen who turns 16 on election day, is
entitled to vote. Registration is done automatically, generally depending on
the place of abode. Voters have to be in the electoral register of an Austrian
municipality on the cut-off day in order to participate in an election (of
course, there are remedies to be entered or removed afterwards in case of an
error) and they must not be excluded due to certain criminal convictions.
Austrian expatriates have to be apply for remaining (or being entered) in(to)
the electoral register. With regard to European Elections, (non-Austrian) EU
citizens can vote for Austrian MEPs when they officially declared so and were

6 Deputy Head of Department of Electoral Affairs, Deputy Chair of the Federal Electoral
Board, Federal Ministry of the Interior, Republic of Austria. Check against delivery.
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entered into the electoral register of an Austrian municipality. In municipal
elections, EU citizens can usually participate without any application as they
were entered in the local register automatically (with the exception of the
province of Burgenland).

In Austria, the age to vote was changed from 18 to 16 years of age in the
course of the 2007 Electoral Reform. The motivation to lower the voting age
was mainly a political decision. No official empirical research had been done
by the Federal Ministry of the Interior before the bill was introduced. Since
2007, external studies that dealt with the impact of young voters on election
results have shown a mixed picture. One of the challenges for the
government and campaigning parties is to provide more, and more specific,
information for young voters.

When speaking about barriers to voting in Austria, the exclusion from
suffrage due to certain criminal convictions is an issue. According to the
current legal situation, persons convicted of one or more crimes committed
with intent (no negligence), who were duly sentenced (no probation) by an
Austrian Court and have to serve more than one year in prison, cannot vote
during the time of imprisonment. The voting right is returned six months after
their release (for administrative reasons). What will the future bring? In the
decision “Frodl v. Austria” (judgement of 8 April 2010), the European Court of
Human Rights in Strasbourg held that the current Austrian provisions were
too strict in the light of the principles guaranteed by Article 3 of Protocoll 1 of
the European Convention on Human Rights. The Austrian government filed an
application to have the case reviewed by the Grand Chamber but the motion
was not granted. Hence, the judgement went into force on 4 October 2010.
5,000 euros were paid to the applicant in respect of costs and expenses. No
further action is required as the applicant no longer serves a prison sentence.
At the moment, political consultations on the implementation of the
judgment are on-going between the parliamentary groups of the parties
forming the current government coalition. In parallel, consultations regarding
technical and legislative issues in this regard are held between the Federal
Ministry of the Interior and the Federal Ministry of Justice.

Where to vote?
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On the day of a nation-wide election, votes can be cast before one of the
13,000 to 15,000 election commissions. These commissions work in poling
station or they act as “flying commissions” visiting those who cannot leave
their home to vote (e.g. bed-ridden voters). Voting is possible outside the
“home polling place” when a "voting card" was ordered before. The voting
card (in German: "Wahlkarte") is a multi-functional tool. It can be used
outside the regular polling station (in any municipality in Austria or for a
"flying commission") and it also allows for postal voting. A voting card is only
issued upon application. A reason for the assumed absence from the regular
polling place on election day has to be furnished (e.g. health reasons, due to
staying abroad etc.). Full postal voting was introduced in Austria in 2007. It
enables voters to cast their vote wherever they like, be it from abroad or
within the confines of Austria. They do not have to go to a polling station any
more. Similar to the German model, voters must sign an affidavit that they
cast the vote personally, secretly, and without any outside influence. Since
2007, several legislative changes to the postal voting system have aimed at
making this new voting channel even more easy to use while keeping up the
necessary security standards. In 2010, a new envelope for postal ballots was
created. After signing the affidavit, a special lid is supposed to cover the
signature and personal information (e.g. the year of birth) for data protection
reasons. What will the future bring? Recent discussions about the security of
postal voting in some provincial elections and the general deadlines for
returning postal ballots have caused the parliamentary groups of the Austrian
government to start political consultations about possible changes to the
system. The deliberations are on-going.

When to vote?

After the introduction of postal voting, the need to cast a vote on election day
does no longer exist. Before 2007, only electors abroad on polling day were
able to vote earlier (though they needed one witness confirming that they
had cast the vote themselves). While some Austrian provinces introduced a
system of "early voting" in provincial or local elections, there is no such
possibility in federal elections. Future developments will show whether the
current system of postal voting is increased (e.g. by allowing more people to
generally subscribe to voting cards without the need to apply for them every
time; at the moment only expatriates and persons with special needs can ask
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for such a subscription) and whether the obligation to furnish a reason is
upheld by the legislator.

Persons with special needs

When speaking about removing barriers to voting, persons with special needs
always have to be kept in mind. Article 29 of the UN Convention on the Rights
of Persons with Disabilities, which went into force in 2008, protects "the right
of persons with disabilities to vote by secret ballot in elections and public
referendums". "(V)oting procedures, facilities and materials are appropriate,
accessible and easy to understand and use." For about two decades, the
Austrian law-maker has paid particular attention to the special needs of
individuals with disabilities. While the right to vote is always personal (see §
66 of the National Council Elections Acts), i.e. no proxy voting is allowed, the
law provides for the possibility of an accompanying person assisting the
elector. No assistance is possible when the disabled person cannot express
the wish to be helped or when no election commission is present. This means
that no aided voting is possible in case of postal voting. Blind electors can ask
for templates which are meant to help them fill in the ballot sheet without
assistance of another person. These templates were first introduced in 1992.
Further provisions meeting the needs of disabled persons include the above-
mentioned "flying election commission", special electoral precincts in
hospitals, and the principle that one polling station per municipality (2,357 in
total) should be accessible without architectural barriers on election day. In
2010, the possibility of a subscription of voting cards for persons with special
needs was laid down in the law since voting cards are needed for “flying
commission” and the use of postal voting, respectively. The official report of
the Austrian Government on Disability Issues, prepared by the Ministry of
Social Affairs and published in 2009, stated that "(...) due to the different
possibilities provided by legislation (in particular postal voting, voting card,
special precincts, flying commissions, accompanying persons, templates) even
seriously handicapped persons are able to cast the vote in ,practically any
given case”. The Austrian Report to the UN on the implementation of the UN
Convention on the Rights of Persons with Disabilities came to very similar
conclusions.
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Postal Voting: New Design

Until 2009/2010:

i Ortes, an dem sie im Wahlerverzeichnis eingetragen ist, auszutiben. Dupli-

kate fur abhanden gekommene oder unbrauchbar gewordene Wahlkarten
darfen in keinem Fall ausgefolgt werden.

Mit meiner Unterschrift erklare ich eidesstattlich, dass ich den inliegenden amtlichen
Stimmzettel personlich, unbeobachtet und unbeeinflusst ausgefulit habe.

Ort der Stimmabgabe:

Staat (im Fall der

Stimmabgabe im Ausland):

Datum: (Tag, Monat, Jahr)

| 12[ojols|

Unterschrift:

Unett (bitte lokale Zeit angeben, falls Sie sich in einer anderen Zeitzone als der in Osterreich geltenden befinden)

Mit dieser Wahlkarte kdnnen Sie Ihre Stimme fiir die Nationalratswahl 2008 auf folgende Weise abgeben:
1. Mittels Briefwahl vom Inland oder vom Ausland aus, sofort nach Erhalt der Wahlkarte:

a Fiillan Sia hitta don amtlichan Qtimmzattal ane

Today:

T

.

Biirgermeisters(in)/

lﬂrrgen (die) Birgermeicter(in) {’f o \\
‘\ stampiglie |
L i
N

Die oben genannie Person ist berechiigl, ihr Wahirecht auch auferhalb des

Ortes, an dem sie im Wahlerverzeichnis eingefragen isi, auszuiben. Dupli-
Wablkarten

kale fir abhanden
diirfen in keinem Fall ausgsfolgt werdsn.

Eidesstattliche Erklarung:

Mit nebenstehender Unterschrift erklare ich
eidesstattlich, dass ich den inliegenden amt-
lichen Stimmzettel persénlich, unbeobachtet,
unbeeinflusst und vor dem SchlieBen des letzten

osterreichischen Wahllokals ausgefiillt habe.

Mit dieser Wahlkarie kdnnen Sie Ihre Stimme flr die Europawahl 2XXX auf folgende Weise abgeben:
1. Mittels Briefwahl vom Inland oder vom Ausland aus, ab Erhalt der Wahlkarte:

e Fillen Sie bitte den amtlichen Stimmzettel aus.

@ Legen Sie den amtlichen Stimmzettel in das beiliegende beige-farbene gummierte Wahlkuvert und kleben Sie dieses zu.
® Geben Sie bitte das beige-farbene Wahlkuvert in dieses Wahlkartenkuvert und kleben Sie es ebenfalls zu.
o Geben Sie die eidesstattliche Erklarung durch Ihre Unterschrift in der dafir vorgesehenen Rubrik ab.
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Postal Voting: Data Protection (since 2010)

Wahlkarte fiir den zweiten Wahlgang Bundesprasidentemvahl XXxx

Forflaufends Zahl | Vor- und Familirname Goburtsjahr
im Wahlerverzeichris ‘

Gemeinde StraBe/GazserPlatz, Hausnummer

Eidesstattliche Erklérung:

Mit erklare ich

dass ich den inli amtlichen St

unbeobachtel und unbeeinflusst nach dem XX, XX XXXX
und vor dem SchiieBen des letzten Wahllokals am Wahitag
(XK. XX XXXX) ausgefillt habe.

Beirk ‘ Wahisprengel Feg\una\ aires

Grt, Dawm Titerschit fes (9]

Bitgemeisterstny
Hir e {de) BUtgemaisterin) O A P
Amis: Y Drios an sam sia m Wahiarvorzi
stampighe fiate fur s ekemmene o
// chrlen ke

ausgeld gl we
Mit dieser Wahlkarte kénnen Sie lhee Stimme fir die Bundesprasidentenwah| XXX auf folgende Weise abgeben:
1. Mittels Briefwahl vom Inland oder vom Ausland aus, ab Erhalt der Wahlkarte:
® Fillen Sie bitte den amilichen Stimmzettel aus,
# Legen Sie den amtlichen Sti in das beili beige-farb: gummierte t und kleben Sie dieses zu.
® Geben Sle bitte das beige-farhene Wahlkuvert in dieses Wahlkartenkuvert.
® Geben Se die eldesstattliche Erklarung durch Ihre eigenhédndige Unterschrift In der dafir vorgesehenen Rubrik ab und
Kleben Sie das Wahlkartenkuvert ebenfalls zu,

igt,inr Wiahir
‘argeiragen
reraeibar 981

auberhalb des
n Dupl
Wehlkarzn

151



Antrag auf eine amtswegige Ausstellung einer Wahlkarte fiir
Personen, denen der Besuch des zustandigen Wahllokals am
Wahitag infolge mangelnder Geh- und Transportfihigkeit
oder Bettlagerigkeit nicht moglich ist.

(ln Arirag Inswhich i Do wazes i e
ich beanirage eine amtswenlge AUsStEILNg von Wankarten T
[[] mationaratswanien, Sungesprasidentanwanien, Voikeabstmmungen, Volksbamragungzn
(6.8 Abs. 4 des Wathlerevidenzgeseszes 1973

8t Farts waraanl

Europawah

i§ 12 Abs. 4 des Europa-Wihlerevidenzgesetzes)
|ﬁ‘:l’u'\-c|.r: {Argane der besoraEnen Sedirnsse )

ichi nehime Zur Kenrenis, 435 kch meines. Wahinechts wenluslig gehen kinme, falls koh der Gemeinde elnen
‘WechE2| melnes Hauptaonnsizes oder der Zusteliadresse nich mitteliz und 26 deshalb 2u 2iner
Fehizustellung der Wahlkaris gekommen Ist, und dass ich werpfilchtet bin, der Hauptwohretz-Gemsainge
den Wegfall der besonderan Beddrnisse mizcelen.

Familzrnames cder Nachname: Wormame:
Ceturzdzom o we, o TGS Geschiecrt
| | AE R [Jwemicn [ mannien

[Frate Fauznummer, Grege, Tory

FL=: [CiGemends TEISTon (opor), S bech bel R cagen]

Viahin solf oie Wahlvarme gesandel werden? [Bitle andreuzen|)
[0 mirgencwanin, lcn masniz ke persaniicn abhaien.

[] 40 @= ooen angenonrte Adresee

[0 #atoigends anders Zusisliadrasse

Sirane (Hausnummer, Stege, Tor:

| OrtiG emeinds-

Bitte fhven She dm Fall einer postEiscnen Doamyniung nachatahend e P355- how.
FErIonaEYINSIENUTMET ZUr GRUENSTMRChUNg MFEr I0SNIE! 30, 02 & ANNEY 0N IENTEEnacves
nicht ZUEssg

he | Alfematly ktnnen Sie dieser Anforoznng ole Kopie sines

O [Fese= | Enderen Lichibidauseises oder ainer anderen Lnunde

0OE - I Zum Nschwels nfer AEntra balegen.
rEONASUSHEE

Bite senden Sie clese ANFSIIENLnG in anem Kuvert oder per E-Mall (eingascannl) an ie Hsopiwohnsiz-
Femeinde (085 15t jens Gemeinde, In der Sie in die Waherevidens eingemagen sind) oder dberbringen
Sle den Anfrag persinich. Andere Gameinden kinnen T Sie keine Wahikarte sussfelen.

Datum o w11y OrErsennrt
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General elections of the 13th of June 2010
Challenges of unexpected elections’

Stephan DE MUL ®

Elections
e Why?

Electoral constituency BHV

e lLasttime: 1988

¢ Dissolution of the Parliament : 7th of May
e Constitution : within 40 days

e Day of elections : Sunday 13th of June

37 days to organize general elections
Challenge : electronic voting

e 201 municipalities

e 25.000 machines (1994 and 1998)

e Control of all the machines within 10 days

¢ Day of elections : less problems than last elections
e Future:?

Challenge: members of electoral offices

e 10.500 polling stations

e 4.500 counting offices

e More than 100.000 citizens are members of PS of CO
e Compulsory

7 Powerpoint presentation

® Head of the Elections Unit, FPS Home Affairs - Belgium
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e Demands to change the procedure of designation of the staff

members
Challenge: Belgians who live abroad

e Procedure : 22 days/6 months

¢ Form with the choice of way of voting (5) and the municipality of
inscription (free)

¢ Embassies verify the conditions

¢ Form send to Belgian municipality \ voter’s list (15th for the
elections)

e 2010:42.000 voters / 2007 : 126.000 voters

e Vote by post : 12 days (60% in time)

Conclusions

e Hard work (municipalities, electoral offices, ministry of Home affairs)
e Lessons learned
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Recent (2010) elections in the Netherlands

Melle BAKKER®

. Introduction: Melle Bakker, the new Secretary-Director of the
Netherlands Electoral Council, since February 2010. Successor of Mrs.
Hanneke Schipper.

. The last years were busy elections years in the Netherlands: In June
2009 we had the elections for the European Parliament, and in March 2010
local elections were held. Because of the fall of government we had
unplanned dissolution elections to the House of Representatives (the Lower
House) the second week of June this year as well.

. All three elections were special for the Netherlands, because there
was no more use of voting machines or internet voting from abroad. The
voting was entirely ‘traditional’: by paper ballot and red pencil.

o In the Netherlands, elections for the municipal councils take place
once every four years. This year, the elections for the municipal councils were
on March 3.

The Netherlands has over 400 municipalities. Municipalities are responsible
for the logistical organisation of the elections, and for the determination of
the official election results.

In the local elections the Netherlands Electoral Council acts mainly as an
advisor on judicial and practical matters relating to elections. Preceding the
local elections, the Electoral Council supported, in cooperation with the
Ministry of the Interior and Kingdom Relations, a so called “Elections
Information centre”. This centre was installed in October 2009 and took care
of almost 4.500 queries by telephone and by e-mail, mainly from citizens,
municipal officials, political parties and from the media.

9 Secretary-Director of the Netherlands Electoral Council
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. This year, irregularities arose in some municipalities during polling
day. Voters wanted to assist other voters, although that is not allowed, unless
a voter has a physical disability to vote by himself. More than one voter
stepped into the polling booth. Some voters felt influenced or even
threatened by other voters, and there was a lot of agitation in some polling
stations. Due to these irregularities there was a commotion concerning the
result of the elections, and several objections and complaints were
submitted. As just mentioned, the municipalities are responsible for the
organisation and determination of the election results, and because of the
problems, some municipalities (about 15 in total, amongst which the City of
Rotterdam) ordered a recount. The recounts did not lead to a different result
in terms of number of party seats, but in Rotterdam two seats two other
candidates were chosen because of their new number of votes. The recounts
did increase the credibility of the results and helped creating political
stability.

. Some interesting findings:

- The counting of votes by hand by the polling station staff after a long
day of work — in the Netherlands polling stations open at 7.30 and
close at 9.00 — and the necessary paperwork after that did lead to a
strong request — from the local authorities, from the organisation of
Mayors in the Netherlands, from our Dutch local Government
Association and from civil servants dealing with elections — to re-
introduce electronic voting machines at the shortest possible term.

- The minister for the Interior rejected this request, by stating that at
the moment there are no there “safe and transparent” e-voting
machines. She also mentioned that internationally more and more
countries turn away from electronic voting.

- She did say however that she will look at ways of electronic counting
of votes and possibly central counting of votes in stead of counting
by our 10.000 polling stations.

. 3 Months after the local elections, on June 9, elections for the 150
members of our Second Chamber, the Lower House, were held.

The “Elections Information centre” was continued, and from March till June
the centre answered over 2000 questions.
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The elections for the House are organized by the municipalities as well, but
the Electoral Council is the Central Elections Committee for these elections.
The Electoral Council is responsible for registration of party names, for the
numbering of party lists and for determining the official election results. The
Council also appoints the150 members and advises parliament about legality
of the elections.

After the problems that occurred at the local elections in March, a lot of
recommendations were made by the Ministry of the Interior and a lot of
improvements were carried through. For instance: more and better
information to the voters, more staff to count the votes, more and better
education for the polling station officials.

Possibly because of these improvements, the elections for the House went off
smoothly. After election day, the Electoral Council checked the protocols
from about 1.800 polling stations, but the noted remarks were of minor
interest.

When the Electoral Council would have noticed counting mistakes which
could (likely) influence the result, the Council should have decided to do a
recount. That was not necessary. There were only negligible differences.
Therefore, on Tuesday June 15 — so 6 days after the elections — the Electoral
Council determined and validated the official election result and announced
this result at a public session with al lot of media attention. The Lower House,
with it’s new members, gathered two days later, on June 17.

Some interesting findings:

- Again there were quite a lot of strong voices calling for the re-
introducing of electronic voting machines. One of the company’s
that actually built electronic voting computers came with a new
prototype that was tested in a few local polling stations. A new
prototype with a paper trail. The Minister rejected this by saying
that, when it comes to elections and voting techniques, she does not
want to be lead by the market, the private sector.

- This will not be the end of the discussions about electronic voting
techniques. The Electoral Council will evaluate the two elections of
this year and the use of e-voting in the process of Dutch elections
will be one of the items to be discussed.
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Single (or United) Voting Day in the Subjects of the Russian
Federation

Vladimir CHUROV™

Four very important events in the Russian election system mark the year
2010. Two of those are the single voting days conducted on a regular basis in
the Subjects of the Russian Federation, i.e. March 14 - the day of past
elections and October 10 - the day of forthcoming elections. The third event is
the twentieth anniversary of the first alternative elections of the people’s
deputies in Russia which were conducted for the first time in 1990. The forth
one is the celebration of the 65 anniversary of the Victory in the Great
Patriotic War.

Some people say that democratic elections in Russia became possible only
due to events of August 1991. However, the progression of our state
historical development is continuous and if the Soviet tanks had not been in
Vienna and Berlin in 1945 it’s highly probable that we wouldn’t have any
elections in Russia at all. This is why we gave the title “When there’s a war
there are no elections, when there are elections — there’s no war” - to the
exhibition dedicated to the activity of the Russian parliament in the war years
that was arranged at the Central Election Commission of the Russian
Federation. Exclusions to this rule are very rare.

As in most elected democracies, in the Russian Federation elections take
place at three basic levels. The first is the federal level — elections of deputies
of the State Duma of the Federal Assembly of the Russian Federation and
elections of the President of the Russian Federation. Before elections in 2011-
2012 the federal election cycle was four years. Starting from 2011 the State
Duma will be elected for 5 years and starting from 2012 the President of the
state will be elected for 6 years. By the way, the term of election bodies is
extended from 4 to 5 years accordingly.

19 chairman of the Central Electoral Commission of the Russian Federation
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Second level elections are the elections of legislative bodies of the Subjects of
the Russian Federation and indirect elections of heads of administration
(heads of the highest governmental bodies) of the Subjects of the Russian
Federation.

The third level is elections to local self-government, including deputies of
local representative bodies and heads of municipalities.

The year 2004 marked an important step for the election system (in the broad
meaning). From that year, the outcome of political parties in regional
elections corresponds to their national ratings.

It was 2004 when the Central Election Commission of the Russian Federation
proposed to establish a single voting day in the Subjects of the Russian
Federation. March 12, 2006 was the first in the Russian electoral practice
single voting day for elections in the Subjects of the Russian Federation. It is
established by law that single voting days take place twice a year — on the
second Sunday of March and on the second Sunday of October, except the
year of elections of the President of the Russian Federation. In such year the
single voting day coincides with the voting day of the presidential election. In
the year of the parliamentary elections the voting day coincides with the
December elections of deputies of the State Duma of the Federal Assembly of
the Russian Federation. The law sets that a voter may receive not more than
four different ballots on a single voting day (excluding by-elections and re-
elections).

In fact, when judged by the volume of voting in the Subjects of the Russian
Federation, the single voting day is a quasi-federal election campaign. On
March 14, 2010 more than 6,200 regional and municipal elections, local
referenda (voting) in 76 Subjects of the Russian Federation took place, among
them:

- Elections to the legislative (representative) bodies of state
power in 8 Subjects of the Russian Federation with the total
number of 269 seats to be filled; out of those 107 seats were
elected in majoritarian election constituencies and 162 - in
single mandate constituencies (by party lists). The total number
of registered candidates was 1,899 — among them 479 in
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majoritarian election constituencies (with 115 of those running
as self-nominated candidates);

- Elections of Heads of municipalities in administrative centers
(capitals) of 5 Subjects of the Russian Federation, deputies of
legislative bodies of administrative centers of 8 Subjects of the
Russian Federation and elections of deputies of representative
bodies of local self-government in 70 Subjects of the Russian
Federation and elective officials at other levels of local self-
government in 58 Subjects of the Russian Federation;

- By-elections to the bodies of state power and local self-
government. By-elections of deputies of the legislative
(representative) bodies of state power took place in 17 Subjects
of the Russian Federation, with 26 seats to be elected and 102
candidates were registered to run for the seat.

147 local referenda (voting) on local issues were conducted in 6 Subjects of
the Russian Federation.

Overall, in 76 regions over 40,300 mandates and elective offices were run for,
with over 85,000 registered candidates averaging over two candidates per
seat/elective office.

About 31,000 polling stations were established on this single voting day;
222,500 members with casting vote were appointed to election commissions.

The single voting day this fall 2010. The day of October 10, 2010 will be a
single voting day with elections scheduled (but have not been called officially
yet) to the legislative (representative) bodies of state power in 6 Subjects of
the Russian Federation, Heads of municipalities of administrative centers
(capitals) of 2 Subjects of the Russian Federation, deputies of legislative
bodies of administrative centers in 14 Subjects of the Russian Federation.

The Address of the President of the Russian Federation and the guidelines
for modernization of the election system in the Russian Federation. As of
today another adjustment of election legislation has been introduced in the
Russian Federation. It, in fact, includes the ten proposals made by President
Medvedev in 2008 and another ten proposals stated in the 2009 presidential
address.

160



For example, the Address of the President of the Russian Federation Dmitry
Medvedev of November 12, 2009 contains provisions concerning the election
rights of citizens, development of democratic institutions and amendments to
the laws of the Russian Federation regarding:

- Introduction of uniform criteria to establish the number of
deputies in the legislative (representative) bodies of state power
in the Subjects of the Russian Federation;

- An opportunity to form deputy factions by all political parties
represented in regional parliaments;

- An opportunity for representatives of all political parties to hold
executive positions and to work in regional parliaments on a full
time basis;

- An opportunity for representation in the legislative
(representative) bodies of state power in the Subjects of the
Russian Federation for those political parties who collect 5% or
more votes in regional elections;

- Provision to exempt political parties from collecting signatures
in their support in regional elections if they are not represented
in the State Duma but still have factions in the legislative
(representative) bodies of state power in the Subjects of the
Russian Federation where elections are held;

- Updates to the order of early voting in elections to the
legislative (representative) bodies of state power in the Subjects
of the Russian Federation and the bodies of local self-
government.

The President of the Russian Federation also entrusted us with preparing a
program for expeditious technical re-equipment of the election system.

There are some novelties in registration of candidates and lists of
candidates. In March 2010 elections the electoral deposit required to register
candidates and lists of candidates was dropped by law; registration was only
allowed upon presenting signatures of voters supporting the nomination
(except parliamentary political parties that are exempt from collecting voter
signatures according to the abovementioned law).

161



Thus, all seven political parties registered with the Ministry of Justice of the
Russian Federation participated in regional and municipal elections. As was
mentioned above, the total number of registered candidates was over 85,000
including: 39,700 from United Russia (46.4%), 5,600 from CPRF (6.5%), 5,000
(about 6%) from LDPR, 5,300 from Just Russia (over 6%). Other political
associations and political parties: Yabloko, The Right Cause, Patriots of Russia
nominated 141 candidates. Totally 29,400 candidates were self-nominated
(34.6%).

High turnout is a sign of responsible civic position. The new legal provision
stating that elections are deemed as taken place regardless of the actual
turnout was introduced for the first time on the single voting day. Despite
multiple discussions regarding these novelties the elections have shown that
this adjustment allowed Russian voters to make a more definite choice in
favor or against a candidate or a party, and to take decision on participation
or non-participation in voting.

The average voter turnout in elections on March 14, 2010 in 8 Subjects of the
Russian Federation where elections to the legislative (representative) bodies
of state power took place was 42.79%. In the Altai Republic the turnout was
59.63% (52.5% in previous elections, i.e. 7% higher), in the Khabarovsk
territory (krai) — 38.98% (34.45% in previous elections, i.e. 4.5% higher), in the
Voronezh region (oblast) — 56.32% (45.93% in previous elections, i.e. 10%
higher), in the Kaluga region (oblast) — 41.32% (32.07% in previous elections,
i.e. 7% higher), in the Kurgan region (oblast) — 38.15% (53.23% in previous
elections, i.e. 15% lower), in the Ryazan region (oblast)- 44.27% (37.08% in
previous elections, i.e. 7% higher), in Sverdlovskaya region (oblast) — 35.83%
(27.91% in previous elections, i.e. 8% higher), in the Yamalo-Nenetsky
Autonomous Region — 51.43% (45.34% in previous elections, i.e. 6% higher).
Thus, only in one Subject of the Russian Federation (the Kurgan region) the
turnout was lower in comparison with the previous elections.

In the elections of the Heads of municipalities in 5 administrative centers

(capitals) of Subjects of the Russian Federation the turnout averaged 40.78%
in all administrative centers.
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In elections of deputies of representative bodies in municipal units in 8
administrative centers of Subjects of the Russian Federation the turnout
averaged 34.71%.

Representation of political parties: access to representation of non-
parliamentary political parties. In March 2010 elections for the first time the
new provision of the law was tested which provides for the allocation of one
seat in the legislative assembly of the Subject of the Russian Federation to a
party who failed to reach the established vote threshold but obtained not less
than 5% of the total number votes of election participants. In elections to the
legislative assemblies in 6 Subjects of the Russian Federation the mixed
majoritarian-proportional system was used while 2 Subjects of the Russian
Federation used the fully proportional system.

On single voting day of March 2010 the threshold was set at 7% in 6 Subjects
of the Russian Federation and at 5% in 2 Subjects of the Russian Federation.
For the first time the provision was established that lists of candidates that
received less than 7% but not less than 5% of votes of election participants
are not included in the seat distribution but get one seat.

In 5 municipalities in administrative centers (capitals) of Subjects of the
Russian Federation elections of mayors (heads of administration) took place
on the basis of the relative majority system, where the winner is elected in
the first round (except Krasnodar, where second-round was set for the two
candidates who obtained the two highest votes, provided none of the
candidates gets over 50% of votes in the first round).

Elections of deputies of representative bodies of municipal units in 8
administrative centers of Subjects of the Russian Federation took place using
different election systems. Thus, in Astrakhan, Voronezh, Novosibirsk,
Smolensk, Ulyanovsk the majoritarian system was used; Tula for the first time
used the proportional system, in lvanovo the mixed majoritarian-proportional
system was used.

Technical re-equipment of election system is one of important ways of
developing the free elections institute in the Russian Federation and raising
trust in election results. Single voting days in the Subjects of the Russian
Federation have become a large scale test ground for refining the future-
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oriented hardware and software facilities for vote counting and applying the
up-to-date voting systems.

Ballot-processing terminals with integrated scanners capable of reading voter
marks on paper ballots were used at polling stations on the single voting days
in 2007-2010 in 10 Subjects of the Russian Federation (the Dagestan Republic,
the Stavropol territory (krai), the Vladimir, lvanovo, Ryazan, Samara, Tula
regions (oblasts) and the Leningradskaya region (oblast), and in Moscow).

Several polling stations in Suzdal of the Vladimir region (oblast) used touch
screen terminals in March 2008 as a follow-up to the pilot project conducted
in Oryol and Saratov in 2007.

The first tryout in the Russian electoral practice in Internet-based electronic
voter poll took place on the single voting day in October 2008 at municipal
elections in Novomoscovsk, the Tula region (oblast). The key component of
the technology was a e-polling disk.

In March 2009 during tryout voter e-polling the e-polling disk was used in the
Volgograd, Vologda and Tomsk regions (oblasts), while other elements were
used in different regions: in the Vladimir region (oblast) the remote access
technology on the basis of the GSM 900/1800 mobile networks was used and
the social security chip card was used in Yugra, the Khanty-Mansiysk
Autonomous region.

The voter e-polling on the basis of mobile networks was continued in October
2005 in Kingissepp, the Leningradskaya region (oblast). On the same day, in
the Bratsk district of the Irkutsk region (oblast) a tryout was conducted
employing the GLONASS and Gonets satellite GPS systems to monitor (among
other functions) movements of cars delivering electoral documents.

During elections of deputies of Ryazan region (oblast) Duma of March 2010,
hardware and software facilities were tested which included an advanced
scanning complex and a prototype model of the precinct election commission
member workplace.

On March 2010 single voting day web-cameras were successfully used in 95
polling stations in 12 Subjects of the Russian Federation. They allowed any
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citizen who has access to the Internet to observe the voting and vote
counting in real time.

New steps in information openness and transparency. To inform voters
about the course of voting and the election results the CEC of the Russian
Federation establishes the Information Center on single voting days. The
Information Center was open for the first time in 2008. The information is
transmitted from election commissions via the GAS Vybory State Automated
System, which is the largest information and telecommunication system in
the country. It is built to meet large scale organizational, technological and
informational challenges from planning election administration to processing
voting results and determining election or referendum outcome.
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Elections in Ukraine™

Andrii Maghera12

Mpexae Bcero, No3BonbTe BbIPasuUTb 61arofapHOCTb 3a MpPUrnaleHne Ha
CTONb NpeacTaBUTeNbHbIM  GOPYM U MPenoCcTaBAEHHYD BO3MOXHOCTb
BbICTYMUTb Ha HEM C JOK/JaZoM, a TaKKe MnogenuTbCAa OnbIToOM Mo
obCyKAaemMmomy 34ecb BONPOCY O MOJIHOMOYMAX OPraHM3aTopoB Bbi6OPOB B
cbepe peructpaumm usbupateneil. A pacueHMBAKD 3TO KaK OTHOLWIEHWe K
YKpauHe, BbICOKOW OUEHKe MecTa M pPOAM HaAWero rocygapcrsa B
eBponeickom coobuiecTse.

Tem OTpagHO OTMETUTb, YTO NPEeSOCTaBNEeHHas MHE BO3MOXHOCTb COBMNana ¢
nocnevsbupatesbHbIM  Mepuogom, Mo MToram KoToporo Tem 6osee
MHTEPECHO OBMEHATbCA MHEHWAMM C BaMM, yBaxKaemble AaMbl M rocrnoga.
Beab Hebe3n3BeCTHO, YTO He TaK [aBHO YKpauHa Mpolna o4yepesHyto
n3bupaTtenbHylo KamnaHuio no Bblbopam [pesupeHTa YKpauHbl, KOTopas
npoucxoamna B BECbMA HENPOCTOM 3KOHOMMYECKOM U COLMAbHO-
MONUTUYECKON CUTyauMu B CTpaHe, ycyrybnaemol muposbiM ¢GUHAHCOBO-
SKOHOMMYECKUM KPU3NCOM; TEM HE MEHEE, K YeCTU OTMETUTb, YTO STOT YPOK
YKpaunHa AOCTOMHO BblAep Kana.

O6 3TomM cBMAETENbCTBOBana MNO3WUTMBHAA OLEHKa BblbOpoB, [JaHa
MeXAYHAapOAHbIM COOOLLECTBOM, MpPUYEM YKe B NepBble AHW NOC/Ae AHA
BbIOOPOB W AHA MNOBTOPHOro rosocoBaHus. "MepBbli Typ BblbopoB
Mpe3naeHTa YKpauHbl, KoTopblh cocToanca 17 aHueapa 2010 roga", — uaer
peyb B 3aABNEHUN O NpeABapuUTe/IbHbIX Pe3y/ibTaTax U BblBOAAX HabaoAeHUs
MeKayHapoaHo muccumn HabaaeHus 3a Bbibopamu, obHapogoBaHHOM 18

u Speaking notes

12 \ice Chair of the Central Electoral Commission of Ukraine
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AHBapAa 2010 roga, — "npoBeneHO KayecTBEHHO, YTO 3aCBMAETE/NbCTBOBAJIO
CYLLEeCTBEHHbIM  MNporpecc, KOTOpbIM  AOCTUTHYTO B CPaBHEHUM C
npeablaywmmmn sbibopamu. 3T BbIbOpPbI NPOBEAEHbI B COOTBETCTBUM C
60/1bLWIMHCTBOM 0653aTeNbCTB, NPUHATLIX B pamKkax OBCE u CoseTa EBponbl”.

B aHanornyHom 3asABneHUMM O MNpenBapuUTENbHbIX pesy/ibTaTax M BblBOAAX
MexayHapogHoW muccum HabatogeHus 3a Bblbopamu, obHapoaoBaHHON 8
deBpana 2010 roga, TaK¥Ke oTmeyanocb, 4to "BTOopon Typ BbIGOPOB
Mpe3sngeHTa YKpauHbl NOATBEPAMA OLLEHKY MepBOro Typa — 6ONbLIMHCTBO
obnasatenbcTB B pamkax OBCE u CoseTbl EBponbl bbinn cobntogeHb!".

HyXHO OTMeTUTb, YTO BrepBble TaKasA BbICOKAA MeXAyHapOoAHaA OLeHKa
npoBeAeHHbIX B YKpauHe BblbopoB 6Oblna pgaHa ewe wsbupaTenbHol
KamnaHum 2006 roga. Toraa MexKayHapoAHaa ob6LecTBEHHOCTb B /vue
HabatogaTenei, KOTopble MOrAM becnpenATCTBEHHO BUAETL U OLEHMBaTb BCE
3Tanbl M36MpaTenbHOro npoLecca, HasBasna BblbOPbl HapOAHbIX AenyTaToB
YKpanHbl 2006 roga 0g4HUMM M3 CaMbIX OEMOKPATUYECKUX 33 BCHO UCTOPUIO
He3aBMCMMOMN YKpauHbl, OTKPbITbIMM, MNPO3PaYHbIMKW, COOTBETCTBYHOLLMMM
Ayxy v bykse 3aKoHa.

Kak otmetmnu npeacrasutenn muccun OBCE/BAMMNY, napnameHTcKkue
BblbOopbl 26 mapTta 2006 roga 6bian nNpoBegeHbl NPEUMYLLECTBEHHO B
COOTBETCTBUM C 06s3aTenbctBamm B pamkax OBCE, obasaTenbctBamu B
pamkax CoBeTa EBponbl ¥ ApyrMMU MeXAYHapOAHbIMW CTaHAAPTAMMU
OEMOKpPATUYECKNX BbIGOPOB; B LLesIoM cOB10AaN0Ch YBAXKEHUE TPAMKAAHCKMX
M NONIMTUYECKUX MNPaB Ye/NOBEKA, B TOM YMC/e OCHOBHbIX CBO6OA, TaKUX, KaK
cBoboga BbICKasbiBaTb COHCTBEHHOE MHeHMe M cBob6oga obbeanHEHUN U
cobpaHuit. becnpenATCTBEHHbIN MPOLLECC PerncTpauym KaHaugaToB U
aKTMBHAA meama-cpefa obecneunnn NOLMHHYIO COPEBHOBATE/NbHOCTb. ITO
[aNo BO3MOXHOCTb M3buMpaTensm caenatb CO3HaTesbHbINM BblOOp mexay
Pa3/IMYHBIMU  MNOAUTUYECKMMW  anbTepHaTMBaMW. Bblan  3aKpeneHbl
No3UTUBHbIE CABUIMM B UM3OMpATeNbHOM MpoLecce, KOTOpble CTaau
OYEBUOHbIMM yXKe BO BpemMa MNpPOBeAEHMA MNOBTOPHOrO BTOPOro Typa
npe3naeHTcknx Bbibopos 26 aekabpa 2004 roga.

AHaNorMyHbIM 06pasom MexXAyHapoAHbIM cO0bLLeCTBOM BblIM OLEHEHbI XO4,

N UTOMM BHEOYEPEHbIX Nap/iaMeHTCKnx Bubopos 30 ceHTAbpa 2007 roga Kak
YeCTHbIX, AEMOKPATUYHbIX M MPO3PAYHbIX, NPOBEAEHHbIX B OCHOBHOM B
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cooTtBeTcTBUMM C TpeboBaHmamm OBCE, CoBeTa EBponbl, a TaKXKe AOpyrnx
MEXKAYHAPOAHbIX CTaHAAPTOB AEMOKpaTUYecKkux Bblbopos. OTpasHoO, 4TO
MHOTOYMCNEHHbIE MEXAYHapoaHble HabntogaTenu 3aasuam 06 3Tom yxe B
nepBble AHW NOCAE TOro, KaK BbIBOPbI COCTOANUCD.

Kak oTMeuyeHO B 3akaluYUTENbHOM OT4YeTe Muccum HabnwgeHua Ha
[OCPOYHbIX NapAaMeHTCKMX Bblbopax B YKpauHe, KOTOPbIA PacnpocTpaHuio
20 gekabpa 2007 roga bropo geMoKpaTUYEeCKMX MHCTUTYTOB M MPaB YesloBeKa
(6AMNY) OBCE, pocpoyHble BbibOpbl B BepxoBHyto Pasy YKpauHbl
COCTOANNCL, B LLEJIOM, B COOTBETCTBUWM C COr/ALLEHUAMM, B3ATbIMU Ha cebs
Hawumm rocygapctBom B pamKax OBCE, Coseta EBponbl M pgpyrux
MeXAYHAapPOAHbIX CTaHAAPTOB OTHOCUTE/IbHO NpoBeAeHUs CcBOBOAHbIX
AEeMOKpaTuyeckux  BblbopoB.  Bblim  obecneyeHbl  OTKPLITOCTb U
KOHKYPEHTHOCTb M3bupaTesIbHOro npouecca, NpeaBblbopHan KamnaHus 6bina
AKTUBHOM, KOHKYPEHTHOW M HOCKMANA COCTA3ATENbHbIN XapakTep. LleHTpanbHasn
nsbumpaTtenbHaa  KOMMUCCMA  OpraHuMsoBana U3bMpaTeNbHbI  npouecc
3pPeKTUBHO, Ha LOO/IKHOM YpPOBHE paboTanu OKPYKHble M Yy4yacTKOBble
nsbupartenbHble Komuccuu. Mpoueaypbl roN0COBaHUA M MOACYETA FOJ0COB
OblMM  OUEHEHbl KaK XopowWe U OYeHb Xopowue Ha bo/bluMHCTBE
n3bumpatenbHbIX y4acTkoB. OTMEYEHO yaydLlleHne cUTyaLmm B Mac-MeauiHOM
MPOCTPAHCTBE B Nepuof Mocne MpoBefeHUs npeaplaywmnx npesnaeHTCKUX
BbibopoB 2004 ropga, nNAOPanM3M MHEHWIA, OTCYTCTBME COOBLLEHMIA O
LEeHTPaNM30BaHHOM JaB/JIEHUM WAM 3anyrMBaHUKM npeacTaBuTenelt mac-
MeZua, B LeNOM OTMeyaeTca WwupoKoe ocBelleHne CMW npepsblbopHOM
KaMMnaHUKU 1 NONOXKEHU NpeaBblOOPHbIX NPOrpaMmm NapTui.

OTHOCUTENbHO NPE3NAEHTCKUX BbIBOPOB CleayeT NoAYEPKHYTb, YTO BepBble
Takue Bblbopbl B YKpaMHe NPOBOAMAUCH OAHOBPEMEHHO C BCEYKPAUHCKUM
pedepeHoymom 06 opobpeHun AKTa MNPOBO3FNALIEHUs HE3aBUCMMOCTU
YKpauHbl 1 aekabpsa 1991 roaa, a cnegoBaTenbHO MUHYBLUAA M3bupaTtenbHas
KaMnaHua, Kak K napnameHTckas 2007 roga, cTana yxe nATol B HoBelwen
NCTOPUM YKPAMHCKOro rocyaapcraa.

Kpome TOro, B YKpanHe 3a 3TO BpemMA COCTOANOCb aHA/IOTMYHOE KONMYEeCTBO
Bbl60p08 OpraHOB MeCTHOro camoynpasineHnAa — CeNbCKUX, NOCeNKOBbIX,
ropo4ckux, paVIOHHbIX B ropoaax, paVIOHHbIX, 06/1aCTHbIX COBETOB, a TaKKe
Ce/IbCKUX, NOCeNKOoBbIX, TOPOACKUX TNnaB.
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besycnoBHO, 3TV BbIGOPbI, KaK M Kaskable MOCAeaylolme CO BPEMEHM
HEe3aBMCMMOCTM, MNPOXOAMAM Ha oOcHoBe 60see COBEepLIEHHOro, 4Yem
npeablayliee, 3aKoHoaaTesIbcTea. Kak npasunsio, NOCTOAHHO, XOTA M He Bceraa
CUCTEMHO, MEHSINCb HE TOJ/IbKO MOJIMTMYECKan COCTaBAAOWaAsA BblbOpoB —
n3bupatenpHas cucTema, HO UM MpoueAypHO-MpoLeccyanbHas MX 4YacTb —
TeppuTopuanbHaa opraHusauusa BblI6opoB, npoueaypa GopmMUpPoOBaHUA
OKPYKHbIX M Y4aCTKOBbIX M3BMpaTeNbHbIX KOMUCCUI, NOPAAOK BblABUMKEHUA U
perncrpauum KaHauaaToB, OCHOBbI NpoBeAeHMs npeaBbi6OpPHON armtaumu,
NMOPAL4OK OpraHMsauMuM ronocoBaHusA, GUHAHCOBOE W MaTepuanbHO-
TexHuyeckoe obecrneyeHna BbIGOPOB, a TakKe npoueaypa NoaBedeHUA WX
UTOroB.

Bmecte ¢ Tem, XOTA M B HOBOM 3aKOHOZATENbCTBE YYWUTLIBANUCL U
paspellanucb Npobnaemobl, BbIBNEHHbIE B XO4Ee NPaBONPUMEHEHMUA, @ TaKkKe
peKOMeHAAUMM  MeXAYHAapOAHbIX  OPraHW3auui,  BbiCKasaHHble 33
pesynbTaTaMu M3bUpPaTebHbIX KAMMNAHWIN UM IKCNEPTU3bl COOTBETCTBYIOLLMNX
3aKOHOMPOEKTOB, BCE & B KaXAOM OOHOBJEHHOM 3aKOHOAATeNbCTBE,
KOTOpOE B COOTBETCTBUM C YCTOABLUENCA YKPAUHCKOM TpaauLumnen n3MmeHs10Cb
nepes HoBbIMU BbIBOpPamMM, Kak NPaBUIO, OCTaBaIOCb MHOMO HepaspeLleHHbIX
npobsiem.

MPWYNHBI TAKOTO MOIOMKEHUA, C YEM COTNALIAOTCA U TEOPETUKM U NPAKTUKM,
KpOtoTCA B ABHO KOMMPOMMCHOM XapakTepe NPUHMMAaeMbIX M3bupaTenbHbIX
3aKOHOB, a TaKKe YacToe UrHOPMPOBaAHUE HAaYYHOrO NOAX0AA K MHCTANNALMUM
n3bMpaTenbHOM CUCTEMbI B CYLLLECTBYIOLLYIO B YKpauHe MpaBoBYl0 MOZeESb.
Mpuyem 3TO TaKKe CTOMKas W AOCTAaTOMHO AaBHAA Tpaguuusa B
3aKOHOTBOPYECKOM noaxoae nap/iiameHTa K nsbupartenoHomy
3aKOHOAATENbCTBY, oOnpeAensemMas [AWaMeTpasNbHO MPOTUBOMOOKHbBIMM
LensMM Y4acTHUKOB AOrOBOPEHHOCTEN pa3paboTkn n3bupaTesibHbIX Npasu,
OZHM M3 KOTOPbIX MbITAOTCA yAEep)KaTb BNACTb, a Apyrne — Moay4uTb ee.
DaKTUYECKM NONIUTUYECKME CUAbI, B 3aBUCMMOCTM OT MOCTAB/IEHHbIX LieNen,
MbITAlOTCA CO34aTb TaKWe TMpaBuaa Urpbl, C MOMOLLBIO KOTOPbIX WX
nocyacTaMBuTCa 40bUTbCA.

MMeHHO no3aToMy, KaKAbl HOBbIM 3aKOH He CTAHOBWJICA MNPOAYKTOM
3aKOHOTBOPYECTBA, @ Pe3y/IbTaTOM PasHbIX MNOJINTUYECKUX AOFOBOPEHHOCTEMN
M KomnpomuccoB. K  Benuyaliemy  cOXaleHUo,  ynpaBasemble
Y3KONapTUAHUMMN WHTEPECaMW U CBOMMMW CODBCTBEHHbIMW, NapJaaMeHTapuu
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YacTo He MPUCAYLWIMBAAUCL K MPEAJ/IOKEHUAM CMeuuannctos, KoTopble
6a3MpPOBaNNCb Ha COOTBETCTBYIOLLEM TEOPETUYECKOM U NMPaKTUHECKOM OrbiTe.

Tem He MeHee, NpeayCMOTPEHHas U3bupaTenbHbIMW 3aKOHAMM, B YaCTHOCTH
0 NapAaMeHTCKMX U NPe3nLEHTCKUX BblbOpax, CUCTEeMa COCTaBEHUA CMUCKOB
nsbupatenei, Kotopas ABNAETCA NPeAMETOM CerogHALWHeNn AMCKyccum,
npeteprnesa BeCcbMa CYyWeCTBEHHble W, HAAO CKasaTb, [AOCTAaTOYHO
NO3UTUBHbIE U3MEHEHMUA.

Havyano Taknm nsameHeHuAm 6b1710 3an10KeHo B 2005 roay npuHATMEM HOBOM
pegakumMm 3akoHa "O Bblbopax HapoAHbIX AenyTaToB YKpauHbl', B
COOTBETCTBMM C KOTOPbIM BMEpPBble B Hallel CTpaHe Ha NapaaMeHTCKUX
Bblbopax BMeCTo CMeLlaHHOM NPONOPUNOHANbHO-MAXKOPUTAPHOM
BHeApAnacb (nNponopuyoHanbHas wu3bupaTenbHada) cucTtema MO KOTOPOW
cocTaB napfameHTa GopMUpPyeTCcs TOIbKO U3 NpeacTaBUTeNen NoAUTUYECKUX
cun.

[na HauMoHa/NbHON NPAKTUKM oOpraHM3auumM u nposeaeHns BblI6opoB
TPaANLMOHHBIM ABNAETCA COCTaB/IeHWe HOBbIX CMWCKOB M3bupaTeneil nepes
Kaxabimn  Bblbopamu, uTo obecneunmBaeT OOHOBNEHME CMUCKOB —
npuBeAeHUe UX B aKTya/lbHOE COCTOAHWE MyTemM BKAHYEHMS, B YAaCTHOCTMH,
rpaK4aH, KOTOpbIM Ha feHb BbIBOPOB MCMNONHMTCA 18 neT, nuu, KoTopble
npMobpenu rpaxaaHcTeo YKpauHbl, U UCKAOYEHUA U3 CMIUCKOB YMEPLLNX, TEX,
KOTOpble BbIWAW W3 TPaXKAAHCTBA YKpauHbl, ObLIM NPU3HAHLI CYyA0M
He4eecnocobHbIMM, a TaKXKe yyeT MUrpPaLMOHHbIX MPOLLECCOB, B MNEPBYIO
ouyepedb M3MEHeHWA M3bMpaTessaiMM MOCTOAHHOINO MECTOMMTENbCTBA WU
npebbiBaHUSA.

Bmecte ¢ Tem, 3TOT NOPALOK COCTaBNEHMA CMUCKOB uM3bupatenein B cuny
OTCYTCTBMA B HEM CUCTEMHOCTM KaXKAbI pa3  CTAaHOBWJICA KamHem
NPUTKHOBEHMUA OPraHOB MCMOJIHUTE/IbHOW B/IAaCTW, OPraHOB MECTHOrO
camoynpasneHusi, us3bupaTenbHbIX KOMWCCUIA, BbI3biBan B WX agpec
crnpaBea/INBYIO KPUTUKY U3bupaTenei.

Tak BOT, BHeceHHble B 2005 rogy WM3MeHEHMA  CyW,eCTBEHHO

YCOBEPLUEHCTBOBAM, @ TOYHEE BHEAPUIM HOBYIO KOHLEMNUUIO COCTaBAEHNA U
YTOYHEHMA CNUCKOB M3bupateneit. O6 3TOM KpacHOPEYMBO CBUAETENbCTBYET
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TOT Wb $aKT, YTo paboTa NO COCTaBNEHMIO CIMCKOB AJ/IMNACh CBbILLE LWEeCTU
MecsLesB.

Moaxos 3aKoHopaTene K 3TOMY 3Tany OTAMYANCA CUCTEMHOCTBIO U
HOBW3HOM. Bo-nepsblx, 6bina onpegeneHa cuctema opraHos
rocyfapcTBEHHOM BAACTM W MECTHOrO CaMOYMpPaBfeHWA, Ha KoTopble
BO3/I0XEHa 06M3aHHOCTb NPefoCTaBAATb [OCTOBEPHble cBefeHua 06
n3bumpaTtensx, ocyLecTBiATb HEOBXOAMMble MPOBEPKM C LENblo YTOYHEHMUS
HOpMaLMK O rpaxkaaHax YKpauHbl. Bo-BTOpPbIX, 334a4M MO COCTABAEHUIO U
YTOYHEHMIO CMMUCKOB BO3/I0XKEHbI Ha HOBOro cybbekTa — pabouue rpynnbl
yyeTa wm3buparteneit, KoTopble C€O34aBa/MCb B MECTHbIX OpraHax
WCMNONIHUTENbHOM BNAacTK (B paoHax) M opraHax MecTHOro CamoynpasieHuUs
(8 ropogax). B-TpeTbux, Bnepsble NpefycMoTpeHO GopmMUpOBaHME CMIUCKOB
nsbupateneii B 3/eKTPOHHOM BuAe. B-yeTBepTbiX, BHeapanacb obpaboTtka
obwmx cnuckoB uM3bupaTenelt B 3/IEKTPOHHOM Buae LleHTpanbHOM
nM3bMpaTeNibHOM KOMMUCCUEN C LE/bl0 BbIABAEHUA C/y4aeB KpaTHOro w
HEeNpPaBWU/IbHOTO BKAKOYEHMA TpaxaaH B CNUCKWU. W B-NATbIX, NpesycMOTpeHo
O3HaKOMJIEHME TpaXgaH Cc obwumMm cnuckamu u3bupartenen, a TaKxKe
yypexgeHue WHCTUTYTa OOLWeCTBEHHOIO KOHTPOASA 3a MpOLEeccoM  UX
cocTaBNneHua.  TaKOM  KOHTPOAb  OCYLECTBAAACA  LEHTPasibHOW U
pernoHasbHbIMWU KOHTPOJIbHbIMW TPYMNMNamK, B COCTAB KOTOPbIX BXOAWAU
npeactaButTenn naptuii (6J10K0B), MMetoLwmMe B Nap/laMeHTe CBOW NapTUiiHble
dpakuum.

bnarogapsa BHeApPEHUI0O CUCTEMHOrO noaxoga K cbopy, MpoBepKe M
YTOYHEHUIO AaHHbIX O rpaKgaHax YKpauHbl, KOTOpble BHOCATCA B obuime
CNWUCKM u3bupaTeneil, B Npouecce WX COCTaBNEHUA MPAKTUYECKU 6bin
oTpaboTaH NpoToTMN obLerocyaapcTBeHHoro Peectpa nsbuparenei.

Cnepnyer oTAeNbHO OTMETWUTb, YTO 3aKoHogaTesem Obln  3HAYUTENbHO
pacwMpeH nepeyeHb AaHHbIX O TrpaxgaHax, KoTopble TPAAULMOHHO
BHOCUANCL B o0bOwWMe cnucku u3bupatenein. Tak, B obwMe CNUCKK
OOMONIHUTENIbHO  BK/KOYA/IUCL [aHHble, BO-NEPBbLIX, O MECTE PONKAEHMUSA
nsbupatens B COOTBETCTBUM C  COBPEMEHHBIM  AAMWHUCTPATUBHO-
TEPPUTOPUANbHBIM [e/leHUeM FocyfapcTBa. Bo-BTOpblX, O MOCTOAHHOM
HecnocobHocTn usbupatens nepeaBuMraTbCs CamMoOCTOATENbHO. B-TpeTbux, o
APYrOM BO3MOXKHOM MeCTe WUTeNbCTBAa MAM npebbiBaHUA U3bupaTtens,
YCTaHOB/IEHHOM Ha OCHOBAaHWW AAHHbIX, MPEAOCTaBNEHHbIX PYKOBOAUTENAMM
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OpraHoB, NpeanpuAaTUIA, Y4YpeXAeHWN, opraHusauui, npencTaBUTENbCTB,
KoMaHaupamm BOMHCKUX yacren (dopmmposaHuit), CeNbCKNUMU,
NoCeNIKOBbIMU, FOPOACKMMM FrONI0BaMM.

TaKe HeobxooMMOo NOoAYEPKHYTb, YTO 3aKOHOM BMepBble B HALWMOHANbHOM
NPaKkTMKe 6bIN0 3anpeLleHo BHOCUTb M3MEHEHWUA B CMUCOK M3bupaTesel 3a
[ABa AHA [0 AHA BbIOGOPOB, YTO BbI3bIBa/O Ha Bbibopax MpesnaeHTa YKpauHbl
2004 ropa onpeaeneHHoe obocTpeHue, Npexae Bcero nonTuyeckoe.

Ba)kHOM rapaHTMen peanusaumm obuwero wusbupaTenbHOro npasa W
BO3MOYKHOCTM MPOrosI0CoBaTh rParKAaHNHY HE TOJIbKO MO MECTY KUTENbCTBA,
HO W NO MecTy ero npebbiBaHUA, Obln  CO34aBAEMbI  UHCTUTYT
OTKPEenuTeIbHbIX YAO0CTOBEPEHUA.

B cBA3M c 3TMm, ocoboro BHMMaHUA TpeboBano HOBOBBeAEHME B 3aKOHe,
onpegensiowee CraTyC OTKPEMNUTE/NbHOMO YAOCTOBEPEHMA KaK OOKYMEHTa
CTPOroi OTYETHOCTM, M COOTBETCTBEHHO — YCTAaHOB/IEHME XKECTKOrO KOHTPO/IA
MX  uUcnonb3oBaHuA.  LleHTpM3BMpKOMY  MpUILIOCL  MCKaTb  Takoe
nonurpapuyeckoe npeanpuaTe, KOTOPOE MO0 U3rOTOBUTL 3TU LOKYMEHTI
CTPOroi OTYETHOCTU C COOTBETCTBYIOLWLEN 3aLUMTOMN, a TaKKe paspabaTbiBaTb
AN OKPYXKHBIX M YYACTKOBbIX KOMWUCCUIA pAf, PasbACHEHWA OTHOCUTEbHO
MeXaHW3MOB PaboTbl C OTKPENUTENIbHLIMU YA,0CTOBEPEHUAMM.

B TOXe Bpems npaKkTMKka msbupatenbHon KamnaHuu 2006 roga B uLesom
noatBepanna HU3KYH 3PPEeKTUBHOCTb I3TOr0 MHCTUTYTa, KOTOPbIA, Kak
0Ka3a/10Cb, CyLLLECTBEHHOrO 3HaYeHMA Ha pe3yabTaTi BbiIbopoB He men. Beapb
TOr4a 3a OTKPenuTeNbHbIMU YAOCTOBEPEHUAMM Nporonocosano avwb 0,045
npoueHTa u3bupatenent (16 899 rpa)kaaH), BHECEHHbIX B  CMMUCKU
nsbupatenein Ha n3bnpaTenbHbIX y4acTKax.

B cBA3M C 3TMM B nocneaywowmx M3bMpaTeNnbHbIX KaMMAHUAX —
nap/laMeHTCKMX BHeodepeaHbix Bblbopax 30 ceHTabpa 2007 ropa w
npesngeHTckon — 17 aHBapa 2010 roga 3TOT MHCTUTYT Obin yrnipasgHeH.

Ha BHeouepeaHbIx BbIbOpax HapogHbIxX aenyTaTtoB YKpauHbl 2007 roga, Kak u
Ha MpoweAwunx A0 TOro oyepeaHbix Bblbopax 2006 roga pabota no
COCTaB/IEHUIO M YTOYHEHUIO CMUCKOB BO3M1arafnacb Ha pabouure rpynnbl yyeta
nsbupaTteneit, KOTopble CO34aBa/IMCb B MECTHbIX OpraHax WUCNOAHUTE/IbHOM
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BNacTM (B pailoHax) M opraHax MeCTHOro camoynpasneHus (B ropogax), a
TaK¥Ke OKPYKHbIe M YYacTKOBble N3bUpaTeibHble KOMUCCUN.

BmecTe ¢ Tem, 3aKoHogaTenem 6blJ0 CyLLecTBEHHO M3MEHEHO KOHLEeNuuio
COCTaBNEHMA U YTOYHEHWUA  CMWUCKOB, MEXaHU3Mbl  OCYLLECTBAEHUA
COOTBETCTBYIOWMMM OpraHamu CBOMX MOSHOMOYUIA, OTAeNbHble 6a3oBble
MPUMHUMNbI  NOATOTOBKM CMWCKOB, MNPeAyCMOTPEHHble AAA  o4vepesHbIX
BbI6OPOB HAPOAHbLIX AENYTaTOB YKpauHbl. Mpexae Bcero, noTomy, 4YTo BMECTO
NpeaycMOTPEHHbIX Ha Npoleslmnx Bbibopax LWeCcTU MecALeB Takyto paboTty
Heob6xoAnMOo 6b1/10 BbIMOAHUTL BCEro NnLLb 3a 43 AHS.

HoBW3HOI B BONpOCax COCTaBAEHUA U YTOUHEHWUA CNUCKOB M3bupaTenein Ha
BHEOYepeaHbIX BblOOpPax CTAaNO TaKXKe HeNpUMEHEHWE Ha HUX WMHCTUTYTA
OTKpPEenuTebHbIX YAOCTOBEPEHUH, OTMEHbI HeobxoAMMOCTH
AOKYMEHTaNbHOro NoATBEPKAEHUA nsbupatenem BPEMEHHOM
HecnocobHoCTU nepeaBUraTbC CaMOCTOATENLHO A1 TOI0COBAHMNA MO MecTy
npebbiBaHUA, BHeApeHMe B MOpAAKe YTOYHEHWUs CNUCKOB u3bupatenen
HOPMbl OTHOCUTE/IbHO UCKIOYEHMA U3 CMUCKOB NO NPeSOoCTaB/lEHNIO OPraHoB
locypapcTBeHHOM norpaHuYHom CNyK6bI rpaxaaH YKpauHbl,
3aperncTpmMpoBaHHbIX B Mpedenax COOTBETCTBYHOWEN aAMUHUCTPATUBHO-
TEPPUTOPUANLHON eAMHULbI, KOTOpble Nepecekan focyAapCcTBEHHYIO rpaHuLy
YKpauHbl M Ha MOMEHT MpeaCcTaBfeHUs COOTBETCTBYIOLWNUX CBeAEHUN
OTCYTCTBYIOT fOaHHble 06 MX BO3BPALLEHMM Ha TEPPUTOPUIO YKpauHbI.
MocnepHve pBe 3aKOHOZATENbHbIX HOBEAbl Bbi3BaAM 0OCOBEHHO OCTpble
AMCKyccuM B obliecTBe KaK cpeauM MNOAWTUKOB, TaK W MPAKTUKOB
OTHOCUTE/NIbHO BO3MOXHOCTM U TPaHUL, WX MNPUMEHEHUS BO BpPeEMS
opraHusauuMu NoAroTOBKM M NPOBEAEHUA BHeoYepeaHbiX BbIOOpPOB, a HopMa
OTHOCUTE/IbHO WCK/OYEHUA U3 CMMCKOB M3bupaTenen rpaxgaH, KoTopble
nepeceknn locyAapcTBEHHYIO rpaHuuy YKpawHbl, CTana npeameTom
paccmoTpeHua B KOHCTUTYUMOHHOM M Bbicliem afMMUHUCTPATUBHOM CyZax
YKpauHbl. K TOMy »Ke nocfefHsAs Bbi3Baja CMNpaBeA/iMBble HapeKaHusa vy
MEXAYHAaPOAHOM MUCCUW HABMOAEHUA 33 LOCPOYHBLIMW MAPNAMEHTCKUMMU
BblbOpamu.

Kpome TOro, HeraTMBHOe 3HaYeHME MMena OTMEHa MopAAKa COCTaBAEHUSA
obwmx cnuckoB u3bupatene, B YACTHOCTU MNPEAYCMOTPEHHbIX WM
MEXaHM3MOB WX YTOUYHEHWA Ha MEKOKPYXHOM W obLlierocyaapctBeHHOM
YpOBHAX. OHO CTasio OCHOBAHWEM ANA KPUTUKKU, Npuyem OBOCHOBaHHOW,
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OTAENbHbIX MOAUTUYECKMX CWU/  OTHOCUTENIbHO HanuuMa B CNMUCKax
nsbupaTteneit Tak HasblBaembix "ABOMHUKOB". B cBOlO oyepeab MUCKAKOYEHUE
M3 CMNUCKOB Ha OCHOBAaHWW CBEAEHMI O TpaKgaHax YKpauHbl, NOAAHHbIX
locymapcTBeHHOM norpaHuyHom  cny»kbo  YKpauHbl,  0bycnosuno
MHOFOYMCNEHHbIE C/ly4an HEBO3MOXHOCTU peannsoBaTb U3bUpaTenamu,
KOTOpble BEPHY/AUCb B YKpauvHy KO AHIO BblbopoB, cBoe u3bupaTtenbHoe
npaso.

B uenom e, BHeApeHHas Ha NaplaMeHTCKMX Bblbopax MpPaKTUKA
COCTaB/IEHMA CMWUCKOB M3buMpaTene nNo CPaBHEHMIO C CYLLECTBYHOLLMMW A0
3Toro 6bina 6onee apPekTUBHOMN.

MoAaTBepKAEHMEM 3TOr0 ABNAETCA OTHOCUTE/IbHO HEDO/bLIOE pacXoXKaeHue
B KonuuyectBe wusbupaTtenen, BKAKOYEHHbIX B CMUCKM Ha Map/iamMeHTCKUX
Bbibopax 2006 1 2007 rogos. Tak, ecnum Ha Bbibopax 30 ceHTAbpAa 2007 roaa B
Crucku bblio BrkaoyeHo 37 588 040 nsbupartenein, To Ha Bbibopax HapPOAHbIX
penytaToB YKpauHbl 26 mapTta 2006 roga 370 YMCA0 COCTaBAANO BCEro NLb
Ha 60 TbicAY MeHble. Takum 0bpas3om, CyLLeCcTBEHHaAA COCTaBAAKOWAA ANA
peanusaunmn rpaxgaHamu YKpauHbl MaccMBHOrO W3bupaTenbHOro npasa
6blna coa/J,aHaB.

Ho Bce e, MexaHW3M COCTaBJAEHMA CNUCKOB W3bupaTtenei cneumanbHo
Cco34aHHbIMM pabounMmm rpynnamm ydeta usbupartenen ¢ NpuBAEYEHUAM
OKPYHbIX M Y4YaCTKOBbIX M36MpaTe/IbHbIX KOMWMCCMIA OKAa3anca CAWULWKOM
rPOMO3AKMM M HEeAOCTaTOYHO TOYHbIM. B 4YacTHOCTM, NpWU OTCYTCTBUMM B

13

CnpaBOYHO: COrNAcHO YCTaHOB/IEHHbIM Pe3y/ibTaTaM B leHb r0/J1I0COBaHUA C
BblbopoB Mpe3naeHTa YKpauHol 17 sHeaps 2010 roga B cnncku nsbupartenen Ha
n3bupaTenbHbix y4acTkax 6bi110 BHeceHo 36 968 041 usbuparens.

CornacHo obbsABAEHHbIM pe3ynbTaTaM NOBTOPHOIO ro/10COBAaHMUA C BbIBOPOB
Mpe3unaeHTa YkpauHol 7 pespansa 2010 roga B cnucku nsbmparteneit Ha
n3bupaTenbHbix y4acTkax 6bin0 BHeceHo 37 051 449 usbupatenei.
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rocyaapcrse eAnMHOro opraHa, Kotopbiii 6bl cobupan n 06o6Lan ceegeHns o
rpak4aHax U npenocTaBNeHHOW 3aKOHOM BO3MOXHOCTbIO MCMOAb30BaHMSA
cBeAeHU pasHbIX CybbeKTOB YacTo CO34aBasno NPEenATCTBUA 1A NOAyYeHUs
poctoBepHon uHGopmaumm o6 msbupatenax U NpPMBOAMAO K OWwMOKam B
YyKasaHMM [aHHbIX O HUX, — HanuMcaHuM Gamuavm, MMeHM, OT4vecTBa
nsbupatens, fatbl (YMcna, mecaua, roga) U MecTa pPoXKAEHWUS, agpeca Kunbs
M MEeCTOXMUTenbcTBa. B Lenom 3To NpMBOAMAO K TakMM owubKam, Kak
HEBK/IlOYEHNE WAM HENpaBWU/IbHOE BK/OYEHME, B TOM YUC/IE U KPaTHOro
BK/tOYeHUs usbupaTenel B CNUCKM n3bupatenen.

Mpu 3TOM OKPY)KHble W Y4acTKOBble M3bUpaTesIbHble KOMMUCCUU, B CUNY
OTCYTCTBMA  COOTBETCTBYIOWEro  onbitTa  paboTbl,  HE3HAUUTENbHOrO
NPOMEXKYTKA BPEMEHU [ANA ee NPOBEAEHMA M TPOMO3LKOr0 MeXaHM3ma
YCTPaHEeHUsA HeJoCTaTKOB B CRAMCKax w3bupatenein (Hanuuve Kanobbl
nsbupatens, NnpoBepKa CBeAEHUW, O KOTOPbIX MAET peyb B TaKOM Kanobe,
NPUHATUE PELUEHUA, BHECEHME U3MEHEHMUN B CMUCOK U3bupatenei, BHeceHus
COOTBETCTBYIOWMX CBEAEHUI B MepedyHn C nocneaylolen nepesaden Takux
nepeyHei y4aCTKOBOW KOMWUCCUEN OKPYKHOM, a OKPYXKHOW — y4aCTKOBOW) B
pALe cay4YaeB yXKe He B COCTOAHWUM BblIM MCNPABUTL TaKMe OWUBKK.

Hannune HasBaHHbIX HeLOCTAaTKOB B MexaHM3Max COCTaBNEHUA CMWUCKOB
nsbupatenei 4acto HEraTMBHO CKasblBa/SIOCb Ha BO3MOMKHOCTM peanvsauuu
n3bMpaTenbHbIX MPaB rpaxAaH, Bbi3blBasl0 MHOTOYMC/IEHHbIE HapeKaHus
cybbekToB  M3bMpaTenbHOro  npouecca, Kanobbl  u3bupaTenei B
n3bumpaTtenbHHbIE KOMUCCUM U Cyabl.

Mpu Takux obCTOATENbCTBAX Mbl MOHMMAAW, UYTO TFOBOPUTb O CO343aHUMU
MONHOLLEHHOM CUCTEMBI COCTaBNEHMA CMUCKOB M3bupaTtenein 6e3 BHeapeHUA
NMOCTOSIHHO AEeMNCTBYIOLLEN, OBHOBAAEMON B MeXKM3bupaTesbHbI nepuoa,
3/IEKTPOHHOM 6a3bl 06 M3bupaTenax HeBO3MOXKHO. Tem 6Gonee, Bonpoc o
CcO34aHMM Takolh 6a3bl B MOBECTKY AHSA B OTHOWEHMAX C YKpawuHou
HEO4HOKPATHO  CTaBM/ICA  MEXAYHApPOAHbIMW  OpraHuM3aumMamuM  3a
pesynbTaTaMu HabnogeHWA 33 3bMpaTenbHbIMM NpoLecamm B YKpauHe.

Co3faHune TakoMn cMcTeMbl NpeaycMaTpUBaa BCTYMUBLUMIA B 3aKOHHYIO CUAY C
1 okTAbps 2007 roga 3akoH YKpauHbl "O [ocymapcTBEHHOM peecTpe
~n

nsbupatenen" (panee — 3akoH o locpeecTpe) — aBTOMaTM3MPOBAHHOM
MHPOPMaALMOHHO-TENEKOMMYHUKALMOHHOW cucTeme (6aHK AaHHbIX), KOTopas
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npegHasHayeHa A/ COXpaHeHWUs, 06paboTKM AaHHbIX, KOTOpble cogepikaT
npeaycMoTpeHHble 3aKOHOM CBEAEHbA, U UX UCMOb30BAHMA, U CO34aHa ANA
obecneyeHns rocyaapcTBEHHOro yyéTta mM3bupaTenieid, a TaKKe COCTaBAEHUsA
cnuckoB u3bupateneit ons Bbibopos 1 pedepeHayMoB.

B 2009, nocne npoBepkuM paboTocnocob6HOCTM aBTOMATU3MPOBAHHOM
cuctembl Peectpa, 6bin BBeAEeH B AeNCTBME NOCTOAHHO GYHKLMOHUPYIOLWMIA
PeecTp nsbuparenei c 3N1eKTPOHHOMN LEeHTPaIM30BaHHOM 6a30l AaHHbIX.

ObecneyeHne QyHKUMOHUPOBaAHMA PeecTpa BO3/IOKEHO HA cuUcTemy
NMOCTOAHHO [AelcTByOWMX opraHosB PeecTpa: pacnopsaautens Peectpa —
LleHTpanbHyt0 M36UpaTeNbHYIO KOMMUCCUIO, 27 pPernmoHasibHbiX OpraHoB
aaMuHuUcTpuposaHmna Peectpa u 755 opraHoB BeaeHua PeecTpa, KoTopble
umetoT poctyn K 6ase [JaHHbIX Peectpa W BbINOAHAKT  AencTBusA
OTHOCUTE/IbHO ero BegeHuA.

OAHMM M3 OCHOBHbIX MPUHLMMNOB BeAeHMA PeecTpa fABAAeETCA NPUHLMN
MOCTOAHHOrO  OGHOBAEHMA  CcBeAeHui 06 nsbupartenax, ToecTb
nepuoamyeckas Uan UHULMATUBHAA aKkTyanusauma 6asbl AaHHbIX (BHeceHue
NMBO YHUYTOXKEHWE 3anucen, U3MEHEeHWEe WAU YTOYHEHWE NEepPCOHaNbHbIX
JaHHbIX Peectpa) B ycTaHoB/NeHOM 3aKOHOM nopsaake, 4yTo obecneumsaet
BO3MOMHOCTb MCMO/Ib30BaHWA OOHOBNEHHbIX CBEAEHWUM ANA COCTaBAEHUSA
cnuckoB u3bupatenenr B nwoboe Bpema. ITOro KakK pas HexBaTano
NpMMeHAeMbIM BO BpemMsa BCex Mpeablaywmux BblbOPOB cucTemMam
COCTaB/IEHMA CNIUCKOB M3bUpaTesel, 0 KOTOPbIX Y»Ke FOBOPUIOCH paHee.

AKTyanusauma 6asbl AaHHbIX MPOUCXOAUT Ha OCHOBAHUWM CBeAeHWn 06
nsbupatensx, Hanpumep, B CBA3N C TeM, YTO rpaxkgaHuH Joctur 18 netHero
BO3pacTa, NOMYYU/ TPAMKAAHCTBO YKPaWHbl, U3MEHUA MECTO KUTENbCTBA,
dbamunnto, UMa, OTYECTBO, AaTY, MECTO PONKIAEHUA UK yMeD.

CooTBeTcTBylOWME CBeaeHMs 06 M3MEHEeHWM MNEepPCOHasbHbIX AaHHbIX
usbupartenei, cornacHo 3akoHa 0 [ocpeecTpe,  eXeKBapTa/bHO
NPefoCTaBAAIOT TEPPUTOPUANbHbIE OpraHbl MUHWUCTEPCTBA BHYTPEHHUX AeN
YKpauHbl, MUHUCTEPCTBA HOCTULMM YKPaWHbI, KOMaHAMPbI BOMHCKUX YacTei
(dopmmpoBaHMit), pyKOBOAUTENN KOHCY/IbCKUX YUPEKAEHUIN, OPraHOB OMeKu
M NOMeYUTeNbCcTBa, MECTHbIX OpraHoB [OCYAapCTBEHHOro JAenaTpameHTa

176



YKpauHbl MO BOMPOCaM WCMOAHEHME HaKasaHWK, CneuManmM3npoBaHHbIX
yupexneHui, KoTopble BeayT YYET 6e340MHbIX rpaxKaaH.

Kpome TOro, exerogHo npoBOAMTbLCA YTOYHEHME NEPCOHANbHbIX AAHHbIX
nsbupatenen nyrem obpaweHne K HUM C NpocbbOi YTOYHUTb CBOMU
nepcoHanbHble faHHble B Peectpe. Kaxpgomy wusbupatento oTnpasaseTcs
MMEHHoe yBeJgOMAEHME, B KOTOPOM yKasaHbl npasa u3bupartens
OoTHOCUTENbHO PeecTpa v nopapok obpalleHus K opraHy BegeHus Peectpa B
C/ly4ae BbIABNEHUA HECOOTBETCTBUM MM HETOYHOCTEN B €ro NepcoHasbHbIX
AaHHbIX. Bo Bpema nposeaeHMA NepBoro yTouHeHus B 6a3y gaHHbIx PeecTpa
6b110 BHECeHO 0K0/10 500 TbIC. USMEHEHWIA.

lpakgaHe MOTYyT W NO COBCTBEHHOW MWHMLMATMBE 06paTUTbCA B
YCTaHOB/IEHHOM MOpPAZKE B COOTBETCTBYHOLWMIA OpraH BeaeHusa Peectpa ¢
MOTUBMPOBAHHbBIM 3asBIEHUEM OTHOCUTE/IbHO HEMPaBOMEPHOrO BKAOYEHUSA
(HeBKNtOUEHUS) B PeecTp ceba nnm apyrmux auu, 3anucein o cebe nan apyrux
JIMLAX, UCNpPaBeHNs HeLOCTOBEPHbIX CBeAeHMiA B PeecTpe o cebe nnum apyrmx
JIMLAx.

BaykHaAa posib B GpYHKUMOHMPOBAHMM PeecTpa oTBeAeHa afpecHOM cucTeme,
KOTOpas COAEPKMUT cBeaeHUA 060 BCex HAaceNeHHbIX NYHKTaX, yanuax, 4omax,
rae 3apermcTpmMpoBaHbl U3bupartenu.

MHbopmaLMio O HaMMEHOBaHWM HOBbIX WAM MEPEeUMEHOBAHMMU YUl
(npocnektos, 6ynbBapoB, nAOLWIafel, MepeynkosB, KBapTaioB W T.4.),
NMPUCBOEHWM HOMEPOB HOBbIM AOMaM MWW  M3MEHEHWUM HymepaLluu
CYLECTBYIOLMX B COOTBETCTBYIOLLEM HACENeHHOM MyHKTe MpeAoCTaBAAoT
cenbCKue, NOCeNKoBble, rOPOACKME NpeacesaTesin B NopsaaKke YNoMAHYTOro
BblLLE NepNoaMYEeCcKoro 06HOBNEHMA NepPCoHabHbIX AaHHbIX PeecTpa.

CospaHue Peectpa 06yC/10BMAO KayecTBEHHYHO TpaHCHOPMaLMIO MeXaHU3Ma
COCTaB/IeHNA U YTOYHEHUA CMUCKOB u3buparteneit. Tak, 3akoH o [ocpeecTpe
npeaycmatpuMsaeT  ABYXSTanmHbIA  MEXaHM3M  COCTaBNEHMS  CMUCKOB
nsbuparteneli: nepsBblit 3Tan — GopMMUPOBaHME MNpPeaBapUTENbHbLIX CMUCKOB
nsbuparteneli; BTOPOM — UX YTOYHEHME, MO pe3yabTaTam KOTOPOro
M3roTaB/IMBAIOTCA OKOHYaTe/IbHble (YTOYHEHHbIe) CMUCKK u3bupaTtenei.
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B cnyyae nposeaeHus BbI6OPOB opraHbl BeaeHUs PeecTpa cocTaBasoT
npegBapuTenbHble CAUCKM u3bupaTtenei, KOTopble MpPenoCTaBAATCA Ha
nsbumpaTesibHble y4yacTKM ans obuiero o3HakomneHusa. Takum obpasom, y
usbuparteneir ecTb BO3MOMHOCTb [0 [AHA T[O/I0COBaHWA, B C/yvae
0b6HapyXeHMsA HeNpPaBUIbHOCTEN B NpeaBapuUTeNbHOM CNUCKe, 06paTUTbCA B
COOTBETCTBYIOWYIO M3O6UPATE/IbHYIO KOMMCCUIO, HENnoCcpeaCcTBEHHO OpraH
BeAeHMA PeecTpa MAKM cyf, OTHOCUTENbHO AOMNYLWEHHbIX HENPaBUAbHOCTEN U
BHECEHMA COOTBETCTBYIOLLMX MU3MEHEHWUI B CMIUCOK n3bupartenen.

Kpome TOro, opraHbl, KOTOpble €XeKBapTa/jbHO NPeAOoCTaBAAIOT CBEAEHUA
ONS aKTyanusaumm 6asbl gaHHbIX Peectpa, He nosgHee, 4em 3a 6 gHen 4o AHA
BbIGOPOB MPEAOCTAaBAAIOT COOTBETCTBYIOWME CBEAEHMA O MEepPCOHaNbHbIX
JaHHbIX u3bupaTeneit 3a TOT Mepuop, KOTOPbIA Npowesn ¢ nociegHero
€)KEeKBapTaZIbHOrO  YTOYHEHUA GaKTUYEeCKM [0 MOMEHTA  COCTaB/IeHUA
opraHamu BegeHus PeecTpa OKOHYaTeNIbHbIX CMIMCKOB U3bupaTtenei.

Takum o06pas3om, yTouyHEHME MpeaBapuUTeNbHbIX CNUCKoB uM3bupatenen
NPOMCXOAUT Ha OCHOBAaHWWM PACCMOTPEHWs opraHamu BegeHua Peectpa
Kanob rpaxaaH; npoBeEpPKM 06paleHnin  M3bMpaTesibHbIX  KOMUCCUIA
OTHOCUTENIbHO HEMpaBW/AbHOCTEN B CnNUcKax wsbupatenein M ob6paboTku
YBEAOM/IEHNIN OKPYKHOM N3BMPATENBHON KOMUCCUM O BKAOYEHUW FPaXKaaH B
CNUCKN u3bupaTtenen B C/ay4vaax, NPeAyCMOTPEHHbIX 3aKOHOM; peLleHuM
cynoB; 06paboTKM CBeAeHUMM O MepcoHasbHbIX [AaHHbIX UM3bupaTenen,
yKa3aHHbIX BbiLe.

OKOHYaTe/IbHble CMUCKK nsbuparenen cornacHo YKpauHcKomy
3aKOHOAATENbCTBY M3rOTaBAMBAKOTCA 3@ TPW AHA A0 AHA Bbl6OPOB, OAHAKO,
BHECEHWE B HUX U3MEHEHWI AOMNYCKAETCA U B leHb F0/I0COBaHUSA.

Cnuckn unsbupateneit M3roTas/MBalOTCA OpraHamu BegdeHusa Peectpa ans
Ka4oro m3bmpaTesibHOro y4acTka, CO34aHHOMO Ha TEPPUTOPUU, HA KOTOPYIO
PacnpocCTPaHAOTCA ero noJHoMouns. PykosBoauTesnb opraHa BegeHus
Peectpa noanucbiBaeT KasKAylo CTPaHWLy COCTaB/IEHHOrO cnucka. Ero
noAnucb 3aBepseTca neyaTbio opraHa BeaeHua PeecTpa.

B cnucok M36MpaTenel7| BKNOYAIOTCA rparkgaHe YKpawuHbl, KOTOpble MmetoT

npaBo ronoca M u3bMpaTenbHbI agpec KOTOpbIX B COOTBETCTBUM CO
cBegeHuAMM B PeecTpe OTHOCUTLCA K 3TOMY M3bMpaTenbHOMyY yyacTKy. 3aech
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HeobxoAMMO  OTMETUTb, 4YTO 3akoHomM  YKpauHbl o [ocpeecTpe
npefycmoTpeHo npaBo wusbupaTtens o6patutca € MOTUBMPOBAHHBIM
3aABfeHMM B oOpraH BeaeHusa Peectpa pna  onpegeneHva  apyroro
nsbupaTtenbHOro agpeca NO CPaBHEHUKD C 3aPErMcTPMPOBAHHBIM MECTOM
UTENbCTBA, YTO B NPUHLMMNE ABUNOCb OAHUM U3 apryMeHTOB OTMEHbl Ha
Nap/faMeHTCKUX WU MNPE3NLEHTCKUX BblbOpax MHCTUTYTa OTKPEnuUTENbHbIX
YO,0CTOBEPEHUIA.

Ha opraHbl BefseHua Peectpa Bosnaraetca 3ajaya  OTC/IEKMBaATb
0[HOPa30BOCTb BKJ/OUYEHMA KaXAoro rpaskaaHnHa B PeecTp, uto saBnsetcs
rapaHTMen peanusaumMmM OAHOTO W3 OCHOBOMOJMAraloWMX MPUHLMNOB —
Hannuma y Kaxkaoro nsbupartena To/bKo 0AHOro rosoca. Tak, MeHblue Yem 3a
roq, pyHKUMoHMpoBaHUA PeecTpa M3 6a3bl AaHHbIX PeecTpa yaaneHo 6onee
700 TbiC. ABOMHUKOB.

Ba)XHO OTMeTWTb, YTO 3a BegeHuem PeecTpa ocylectBasetca Ny6ANYHbIN
KOHTPO/Ib. B 4acTHOCTM nMoAUTMYECKMe NapTUKU, NpPeaCcTaB/leHHble B
AENCTByOWEeM napiameHTe, NoayyatoT Konuto 6asbl gaHHbIX Peectpa ans
NPOBEPKMW MONHOTLI U AOCTOBEPHOCTU NEPCOHANbHbIX AaHHbIX PeecTpa.

CnepyeT noAuvepKHyTb, YTO oyepeaHble Bblbopbl MNpe3ngeHTa YKkpauHbl 17
AHBapa 2010 roga cTtanm nepsbiMM BbIBOpamM, B NPOLLECCE KOTOPbIX, XOTA U C
HEKOTOPbIMW OroBOPKaMM U 0COBEHHOCTAMM, BNepBblie CNUCKKU U3bupatenen
Ha OObIYHbIX WM 3arpaHUYHbIX M36MpaTeNbHbIX Y4acTKax W3roTaB/AMBANUCH
MMEHHO Ha OCHOBe cBeAeHWl locygapcTBeHHOro peectpa usbupartenen.
CnepoBaTtesibHO, B CYLLHOCTU TaKMe BbI6OPbl HAYa/IMCb C OCYLLECTBIEHUA NOJ,
pykoBoacTBOM  LleHTpanbHOM  mM3bMpaTeslbHOM  KOMMCCUM  KOMMJIEKCA
KaZpoBblX, GUHAHCOBbLIX, MaTepuasnbHO-TEXHUYECKUX, OPraHM3aLMOHHO-
NPaBoOBbIX MepPOMNPUATUIA MO NOATOTOBKE co34aHuA [OCysapCTBEHHOroO
peecTpa n3bupartenen B cOOTBETCTBUM C 3aKOHOM O [ocpeecTpe euwe B 2007

rogy.

K coxaneHuio, BO Bpemsa 3TMX BbI6OPOB [OCYyAapCTBEHHbIN peecTp
nsbuparteneli ewe He 3apaboTtan, TaK CKasaTb, Ha MOJHYIO CUAY, He CTan
nocneaHMM 3BEHOM B BOMPOCE COCTaBNEHMA CMMCKOB, MO KOTOPbIX
nposoauaocb 6bl rosiocoBaHue usbupatenein. Beap B 3akoH "O Bblibopax
Mpe3ngeHTa YKpauHbl" 6binn BHECeHbl MOJOXKEHUS, KOTOpble NO3BONAIOT
BK/IOYATb B CMINCKM M3BUpaTenei rpaxaaH 3a peleHsaMn Cy40B, OKPYMKHbIX
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M YYacTKOBbIX W3BMpaTeNbHbIX KOMUCCMK. MMEHHO B CBA3M C 3TUM
3aKoHoAZaTeNb noaaanca 3HaYUTENbHOM " HY»KHO CKas3aTb,
Hebe30CHOBaTEe/IbHOM KPUTUKE, BeAb TaKMMWU HOBOBBEAEHUAMMU daKTUYECKU
nepeyepKMBanach BCA JI0rMKa BHegpeHus PeecTpa.

Ewe oaHOM 3akoHOAaTe/IbHOW HOBE//ION B BOMPOCE COCTaBAEHWA CMMUCKOB
nsbupatenen ctano nosoxkeHue 3akoHa "O Bbibopax Mpe3sngeHTa YkpauHbl"
OTHOCUTE/NIbHO BO3MOXHOCTU 00XKa/ioBaHMA n3bupaTenem HenpaBuIbHOCTEN
B CMNMcKe wu3bupaTeneid, B YaCTHOCTM B YYaCTKOBYIO U3BMpaTEsbHYIO
KOMMCCUIO, He MO34Hee KaK 3a OA4MH 4Yac A0 OKOHYaHMA ro/soCcoBaHMA U
HEOOXOAMMOCTb  MPUHATUA  y4aCTKOBOM  M3bupaTenbHOM  KOmMUCCUEN
COOTBETCTBYIOWEr0 peleHnsa Mo TaKoW Kanobe. Tem cambiM Bnepsble B
HauMOHaNbHOM  M36UpaTesibHOM npouecce 6bl10  BBEAEHO MpPaBwU/IO
OTHOCUTENIbHO OAHOBPEMeHHOro obecrneyeHuna y4yacTKOBOM M3bupaTenbHOM
KOMMUCCUEN MNPOBEeAEHUA TON0COBaHMA U3bupaTeneit Ha wus3bupatenbHOM
yyacTKe, a TaK¥e 3a npeaenamyv MOMELLEeHUA Aaa [ON0COBaHUA, U
NPOBeAEHNA el Ke 3acefaHua Mo BOMPOCY PACCMOTPEHUSA  Kanobbl
rpak4aHWHa U NPUHATUA MO pe3y/ibTaTax COOTBETCTBYOWEro peweHus. Mpu
3TOM 3aKOH He YCTAaHOBWM/A  HWKAKWUX  MONOMEHUMN, KoTopble  Obl
CUHXPOHM3MPOBAN O4HOBpPEeMeHHoe ocywiectsneHue y4YacTKoBOW
n3bMpaTenbHON KOMUCCUEN COOTBETCTBYHOLLMX NOJIHOMOYMI, YTO HE MOI/I0
He BbI3blBaTb Ha MPAKTUKE TPYAHOCTM BO BpPemMsa WX NPUMEHeHUs
KOMUCCUAMM. ECTECTBEHHO, YTO COOTBETCTBYHIOLLME NOJOXKEHMA 3aKOHA TaKXKe
06YyCNOBUIM MOTOK KPWUTUKM KaHOMAATOB Ha nocT lMpesunaeHTa YKpauHbl,
NONUTUYECKMX MAPTUIA, MNOJIUTUKOB, Hay4yHbIX PABOTHMKOB M NPaAKTUKOB.
[aHHbIN BOMNpPOC CTan npegmeTom TaKKe U cyaebHoro pasbupartenbcrea.

Takum obpa3om, Ham elle npeacToMT MHoro paboTtaTb Ha Tem, 4T0b6
locypapcTBeHHbIV peecTp n3bupatenei ctan nociefHMM 3BEHOM B Bompoce
COCTaB/NIEHMA CMUCKOB, MO KOTOpPbIM MNpoBoauaocb 6bl  rosocoBaHue
nsbupaTtenein.

B CBAI3N C 3TUM HYKHO CKa3aTb, YTO MO HalleMy MHEHMIO HeyA4auyHOM MoKa YTo
BbIAANT KOHCTPYKLUMA 3aKoHa o FocpeecTpe, No KOTOPOMY 4acTb BOMPOCOB,
CBA3@HHbIX C COCTaB/lIeHWEM CMUCKOB Mu3bupaTenei U UX YTOUHEHMEM,
OTHeceHa K coepe perynauuMnm usbupaTesibHbIX 3aKOHOB, MpuYem ¢
3a4eiCcTBOBaHMEM B 3TOM NpoLecce U3bupaTtenbHbiXx Komuccuid. EcTecTBeHHO,
BO3HMKAET BONPOC LenecoobpasHoCcTM co3aaHua MocyaapcTBEHHOMO peectpa
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nsbupatenen KaK aBTOMaTU3MPOBAHHOM MHGOPMaALMOHHO-
TEeNIeKOMMYHUKALMOHHOM cucTembl (6aHKa AaHHbIX), NpeaHa3HauyeHHOW Ans
obecneyeHMsa rocyfapcTBEHHOrO yyeTa rpaxgaH YKpauHbl, KOTopble MMetoT
npaBo rosioca, C cUCTEMOW NPOPECCMOHANbHbIX OPraHoB BO FNaBe C
LeHTpanbHON K3bMpaTeNIbHOM KOMWMCCUEN, W pacxogoBaHME Ha 3TO
3HaUUTENbHbIX MaTepuasbHblX, GUHAHCOBbLIX, KAAPOBbIX PECYpPCcOB, eciu C
MOMOLLBIO TaKOM CUCTEMbI TOCYAApPCTBO HE CMOXET BblAaBaTb BO Bpems
npoBeaeHna BbIBOPOB ee KOHEYHbI NPOAYKT — CMUCKKU M3bupaTtenen, a byaer
npuB/eKaTb ANs 3TOro ele W opraHbl, KoTopble paboTatoT Ha 06LLECTBEHHDBIX
Hayanax, — wu3bupaTenbHble KOMWCCUW. BuauTCsa, 4YTO TaKkasa no3uums
3aKOHOZATEeNA OTHOCUTENIbHO COCTaB/IEHUA CNUCKOB M3bupaTteneir morna
ObITb OMpaBAaHa nNpW OTCYTCTBMM COOTBETCTBYIOLLEM CUCTEMDBI, KaK 3TO
OCYLLECTBANOCH HA NPOLAbIX O4YepesHbIX U BHeoYEepeaHbIX NMapiaMeHTCKMX
BMOOpax, OAHAKO Ha AaHHOEe BPEMS ee BHeApPEHWE Bbi3blBAET OnpesesieHHoe
COMHEHMe.

MMmeHHO noaTomy 6e3oTnaraTesibHbIM HalMM CErOAHAWHUM 3aZaHUeM ecTb
CylLecTBEHHOE COBeplUeHCTBOBAaHME 3aKoHa O [ocpeectpe C  Ue/blo
$bOpMMpPOBaAHNA HA OCHOBE €ero MOJIOXKEHUM MOAHOLEHHOIO peecTpa
nsbupatenei U MNOArOTOBKE Ha OCHOBAHMM CBEAEHWIN TaKoro peecTpa
COOTBETCTBYIOWMMM OpraHamn 6e3 yyactTus B STOM npouecce n3bunpatenbHbix
KOMMUCCUI OKOHYATENbHbIX CMCKOB M3bupaTenel, Ha OCHOBaHUW KOTOPbIX
nposoannock 6bl rosocoBaHue. Takue oOpraHbl AOMXKHbI OPraHWM30BbLIBATb
paboTy OTHOCUTENIbHO COCTaB/IEeHMA CMUCKOB M3bupatenenm U Hectn
OTBETCTBEHHOCTb 32 €e pe3y/bTaTbl.

Kpome TOrO, NpaKkTMKa 3acBMAeTeIbCTBOBANA HEKOTOpYto
HeuenecoobpasHOCTb O4HOBPEMEHHOrO CyLLeCTBOBAHMA OPraHOB BeAEHMUSA
peecTpa B COCTaBe MECTHbIX FOCYAapCTBEHHbIX agMUHUCTPAUMA U OpraHoB
MECTHOro camoynpas/sieHus, He NogYnMHeHHbIX LleHTpanbHO n3bupaTenbHoM
Komuccun — ee Cnyxbe pacnopsguTtens [ocyaapcTBEHHOro peectpa
nsbupaTtenen, n (XoTa elle U TONbKO Ha Bymare B COOTBETCTBMU C 3aKOHOM
YKkpauHbl "O LeHTpanbHOW u3bupaTenbHo Komuccuu") pernmoHasibHbIX
npeactaButenscts Komuccmn. BosmoXKHO, 3TM opraHbl Heobxoanmo 6bino 6
06beANHNTL, CO34aB Ha WX OCHOBE eAuHble MNogpasfeneHusa nog,
pykoBoactBom LleHTpusbupkoma. M B 3TOM HanpaBAeHWW Ham Toxe
NpeacTounT eLLe MHOro paboTaTb.
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Mcxoaa M3 3TOrO Mbl HE MMEEM MIIO3UI, XOTA M He Tepsaem HagexAabl,
OTHOCUTE/IbHO BO3MOXHOCTU MOATOTOBKW M MpUHATUA BepxoBHoW Pagoit
YKpauHbl nosHoueHHoro U3bupaTtenbHOro Koaekca YKpauHbl, KOTOpbIA Obl
CUCTEMHO M KOMMJIEKCHO YyperyaMpoBas BCe BOMPOCbI OpraHM3auuu
NOArOTOBKM WM NpoBeaeHMA Bcex BblIbopoB U pedepeHayMoB, B TOM Yncine u
BOMPOCbI COCTaBAEHMA CMUCKOB Wu3bupaTeneli (Ha HeobxogMmocTu yero
HaUMOHa/NbHbIE TEOPETUKM W  MPAKTUKM, a TaKKe MexayHapogHoe
Co06LWEeCTBO HACTAaMBalOT YyXe A0CTaTOYHO AaBHO) M HMBenuposan bbl Bce
HeLOCTaTKM AelcTBylOWeEero M3bupaTeslbHOrO 3aKOHOAATENbCTBA, BK/lOYas
OoTAENbHble HEeCOOTBETCTBMA €ro eBpPOMenCKMM U MeXAYyHapOoAHbIM
n3bumpaTenbHbIM CTaHZ4APTAM.

% % %k

[lymalo CKasaHHOro MHOI BMoOJIHE AOCTaTOYHO A/1A TOrO, YTO 6bl NOAYYUTL
obliee npeacTaBleHME O MEXaHM3Max W Mpoueaypax COCTaBAEHWA Yy Hac
CrUCKOB M3bupaTtenen, Kak HeOoTbemaemoro 3Tana u3bupartenbHoro
npouecca, a TakXKe NoJIHOMOUUAX B 3ToM cdhepe opraHN3aTopos BUOOPOB.

CneflyeT MNOYeEpKHYyTb, YTO MpolleAlne B Halen CTpaHe npesunaeHTCKue
BblIOOPbI BMOJIHE MOMHO OTHECTU K O4YepefHOMY TEeCTMPOBAHMIO HalLero
rocyfapctea Ha cnocobHocTb M3bupaTb BAacTb B COOTBETCBUUKM  C
MeXAYyHapOoAHbIMU n3bupartenbHbIMU CTaHZaApPTaMM npoBeseHuns
AEMOKpPaTMYeCKMX BblBOPOB, B TOM UYMC/Ie U B YAaCTU COCTAB/IEHUA CMUCKOB
nsbupatenei, Kak Heobxogmmoro ycnosua obecnevyeHMa MNacMBHOTO
n3bupaTtenbHOro npasa rpaxaaH. OueHKa MeXAyHapoAHOW 06l ecTBEHHOCTH
CBMAETENbCTBYET O TOM, YTO 3TOT TECT, HECMOTPsA Ha paboTy B AOBOJIbHO
C/IOXHbIX MONUTUKO-MPABOBbLIX YC/0BUAX, OPraHN3aTopbl BbIGOPOB, B LLE/IOM
YKpauHCKoe 0bLWecTBO cAann Ha BbICOKOM YPOBHE.

BmecTe ¢ Tem Mbl CO3HAaeM, YTO A/ AOCTUNKEHMA YCTOMYMBOro pesysbTata B
3TOM HanpaB/ieHMM Ham HeobXoAMMO elle PelwnTb MHOTrMe 3a4adyu, B TOM
ynucne M B cdepe COCTaBJAEHUA CNUCKOB M3bupaTesnei, npuuyem paa Bcex
BMOOB BbIBOPOB — MapPNAMEHTCKMX, MPE3NAEHTCKMX, MECTHbIX, a TaK¥Ke
pedepeHayMoB.
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EctectBeHHO npob6nem B 3TON chepe y Hac ewe Hemano. OHWU TpebytoT
OanbHelwero obcyKaeHus, WMPOKOM OUCKYCCUM B Hay4dHbIX Kpyrax, cpeam
NPaKTUKOB, B NapTUIHON cpeae.

Mbl 6yaem pafbl Ha NPUMOBLLEHWE K TAaKOMy OOCYXKAEHUIO BCEX, KOMY He
6e3pa3/IMYHO rocyfapcTBO YKpanHa M BEPUM, YTO HaM B XOAe M MO UTOram
TaKUX LWWPOKUX AOMCKYCCUMA yAaAcTCA  ONTUMM3MPOBATb MeXaHU3Mbl U
npoueaypbl BeaeHns focyaapcTBEHHOro peecTpa usbupaTenel, coctaBaeHus
Ha ero ocHoBe CMUCKOB M3bupaTtenen, a TakKe B UeNOM MU3bUpaTEeNbHOro
3aKOHOZATeNbCTBA, 0becneyns MOJIHOE ero COOTBETCTBME MEXKAYHApPOAHbIM
CTaHAapTam npoBefAeHMA BbIGOPOB [ANA CYLLECTBEHHOTO NPOABUNKEHUS
YKpauHbl Ha MyTW pa3BUTMA AEeMOKPATUYECKOro, NpaBOBOro rocyaapTea, B
KOTOpOM rpa)kgaHam OyaeTr Bceueno obecneunmBaTbCs BO3MOMKHOCTb
dbopmmpoBaTh BAacTb nyTem cBOOOAHOrO yyacTMs B [AEMOKPATUYHbIX,
OTKPbITbIX U CNpaBesnBbIX BbiIbOpax.
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Elections in Brazil

Susan KLEEBANK*

| am speaking on behalf of the President of the Brazilian Superior Electoral
Court, Minister Ricardo Lewandowski, who was unable to attend this
conference as his presence is required for hearings of great importance in this
electoral year.

Brazil was formally accepted as a member of the Venice Commission in April
2009, jointly with the Latin American countries of Peru, Chile and Mexico. We
were pleased to participate as observers in the interesting debates of the 6"
Conference in The Hague in 2009. At this instance, we have asked for an
opportunity to address this conference in the capacity of a country that is
holding elections in 2010. We believe that it would be relevant to share our
electoral experience. Today, Brazil is a solid democracy with approximately
135 million voters that successfully uses biometric registration and electronic
ballot boxes, which both eliminates fraud and enables us to compute the
votes on the same day of the election.

From an objective perspective, | will offer an overview of the data and the
key features of our electoral system, based on the queries that we tend to
receive from other countries and focus upon the subjects that will be
discussed at this Conference, for instance, modernization of the electoral
system. The main goals are to enable us to draw analogies and to promote
cooperation on the themes that might be of shared interest.

With reference to the data, the biggest computerized election in the world
takes place in Brazil, in accordance with provisions set out in the 1988
Constitution, Electoral Code and electoral laws. Every four years, elections for

% Advisor for International Affairs, Superior Electoral Court of Brazil
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President, Vice President, Governors, Senators, Federal and State Deputies
are held in Brazil. This year, the first round of the presidential elections will be
held on 3" October; and should it be necessary, a second round will be held
on 31" October. Municipal elections for mayors and city councillors also
happen every four years — the next elections will be held in 2012.

Voting is carried out on the basis of both majority and proportional
representation systems. The majority system is applied to the elections of the
President, Vice President, Governors, and Mayors, whose municipalities
exceed 200 thousand voters, and Senators: if absolute majority is achieved in
a single round the candidate with the majority of votes wins, and blank and
spoiled votes are not counted; in case absolute majority is not achieved, a
second round is held.

The proportional voting system is applied to the elections of the members of
the legislative chambers (federal and state deputies and city councillors), that
is to say that the number of votes obtained by party influences the number of
seats the party will have in the chambers.

For the 2010 presidential elections, it is expected that there will be around
135 million voters (population: 193 millions) including 180 thousand voters
that will vote abroad (24 thousand more than in 2006, when the last
presidential election was held). Some 600 electronic ballot boxes are
expected to be used abroad (in 2006: 270). The exact data will only be
available after 6" July, which is when the electoral year officially begins in
Brazil.

The most updated numbers currently available are those for the 2008
municipal elections: there were 130,604,430 voters (population: 189.6
millions), 85.47% of which turned out to vote and there were 90.35% of valid
votes. On that occasion, 455,971 ballot boxes, managed by 13,000 IT
technicians, were used. In addition to that, 27 Regional Courts (“TREs”)
controlled the activities of 3,105 electoral zones, which are subdivided into
400,588 electoral sections with a total of 1,665,816 poll workers employed.

The Electoral Justice in Brazil is constituted by a main body, which is the

Superior Electoral Court (“TSE”), 27 Regional Electoral Courts (“TREs”),
Electoral Judges and Electoral Boards. The Superior Electoral Court is
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constituted of seven members, each with a two-year mandate, namely, three
Ministers from the Supreme Federal Court (“STF”), two Ministers from the
Superior Court of Justice and two distinguished lawyers, recommended by the
Supreme Federal Court and appointed by the President of Brazil. Their
responsibilities include the administration of elections and enforcement of
electoral decisions, issuing registrations for both political parties and
candidates for the offices of President and Vice President or revoking the said
registrations, judging whether persons are ineligible to hold those offices,
counting of votes of the elections and declaring the results for President and
Vice President of Brazil.

The exercise of the political rights by the Brazilian citizens has some
peculiarities. For instance, electoral roll registration (identification and
registration of the voters) is mandatory: the Constitution determines that
voting is mandatory for all citizens over 18 years of age, optional for illiterate
people and citizens over 70 years of age and those aged 16 to 18. The
candidate must be affiliated to a political party, which means that it is
impossible to run as an independent candidate. Party conventions choose
eligible members to run for office (they must, for instance, be Brazilian
nationals; candidates must be resident and registered in the constituency
where wish to be elected and to comply with minimum age requirements,
namely, presidential candidates have to be at least 35 years of age), and
candidates must fulfil the eligibility criteria (e.g. illiterate citizens, foreign
nationals, conscripted nationals, members of the executive power that wish
to run for an executive position for a third term, office holders that do not
resign from theirs post within the deadlines set by law are not eligible).

With a view to possible international cooperation, there are three main
elements that distinguish the Brazilian electoral system: the use of electronic
ballot boxes, biometric voter registration and the combination of the two
processes.

The computerization of the electoral process began in 1986, at which time
approximately 70 million voters were re-registered. In 1995, the commission
formed by Superior Electoral Court consultants and technicians created a
prototype of the electronic ballot box that was used for the first time by
approximately one third of the voters at the 1996 elections. During the 1998
elections, two thirds of the voters used electronic vote. Finally, in 2000, all
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voters used the electronic ballot boxes. The electronic vote was created to
prevent fraud. It is a truly original Brazilian process with both hardware and
software developed by the Superior Electoral Court, in compliance with
national legislation and by applying the standards enshrined in the concepts
of durability, safety, logistics facilities, autonomy, reduced cost and standard
pattern.

The certification of the ballot boxes takes place both during the
manufacturing process and as their digital files are produced. Purchased in
the national market, the ballot boxes are manufactured to the Superior
Electoral Court technical specifications and are manufactured under an in situ
audit by a team of Superior Electoral Court technicians. The digital files
produced by the ballot boxes are digitally certified by signature keys
developed by the Brazilian Research Centre, which has an agreement with the
Superior Electoral Court.

The inspection of this process continues in various subsequent stages: in the
presentation of the codes applied to the political parties, the Brazilian Bar
Association (“OAB”) and the Brazilian Public Prosecutor's Office (“Ministério
Publico”); in the digital signature and sealing of source code of software
programmes (the systems can only operate on the computers of the Electoral
Justice and are activated by passwords generated by the Superior Electoral
Court); by means of the media generation system that the regional electoral
courts use to download the ballot boxes; in the ballot box download; in the
audited simulated voting on the day before the election date in States of the
Federation, and, finally, with the Zeroth Report (“zerésima”) on the day of the
election, before the voting begins in order to provide evidence that no votes
had been input into the ballot box prior to the start of voting.

The control continues on Election Day: the ballot box only allows the start of
the voting at 8.00 am. At the close at 5.00 pm, the ballot box saves a Ballot
Box Bulletin in an encrypted format in media, which contains the result of the
voting in that ballot box. The Ballot Box Bulletin is also printed, displayed at
the poll station and copies are distributed to the inspectors that are present.
Once the voting is over, the bulletins of the ballot boxes are sent to the
Electoral Justice equipment that adds the results up and announces the
results. The Ballot Box Bulletins are received by a Ballot Box Bulletins
Reception System, which decodes them, verifies their digital signature, checks
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the structure of the file and other security items (chart of correspondences
and pending items), before totalizing them.

During the electoral registration, in addition to the photo of the voter,
his/her biometric identification is made, with images of fingerprints from all
of the fingers. On the Election Day, after the voter’s registration card is
presented jointly with a photographic ID, the identity of the voter is
confirmed by means of biometric fingerprint recognition. If there are any
doubts regarding the identification of the voter, or if his/her fingerprint can
not recognized by the biometric system, the poll worker will be able to check
the voter list, which carries photos of all voters of the constituency.

In order to re-register voters according to their biometric data, the Electoral
Justice makes the so called ‘Bio Kits’ available to all electoral constituencies,
which comprise a portable computer (laptop), a digital camera, a scanner and
a mini photographic studio. The technology that the ‘Bio Kit’ uses enables the
photo and fingerprints of the voter to be taken in an easy and quick manner.
The scanner reads the fingerprints, and a computer programme is used to
correct possible errors of image positioning, focus and lighting automatically.

Finally, biometric ballot boxes capable of processing the vote through
biometric identification are currently being developed. This technology was
first trialled in pilot projects at the municipal elections in three cities in 2008;
in 2010, this will be extended to 51 cities. It is hoped that 155 million voters
will use ballot boxes with biometric readers in every city of the country by
2018.

In addition to the security procedures mentioned above, the Brazilian
electoral process excels in its transparency. Resolution number 23,205 of 9t
February 2010, allows political parties, the Brazilian Bar Association and/or
Brazilian Public Prosecutor's Office (“Ministério Publico”) to participate in the
process, in various ways, for instance, in the verification of the source code
for the software programmes to be used in the elections, access to digital
summaries (hash) of all the products employed in the process, access to the
digital signature of the whole electoral system and the medias created to
provide the necessary elements for electronic ballot box operation; in the
verification of the authenticity of software programmes used, the control of
the electoral process development by means of suitable authorization by the
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Superior Electoral Court, participation in the simulated electronic voting
aimed at corroborating the electronic ballot box operation conditions at the
same time and date of the official electronic voting (ballot boxes are
randomly chosen on the day before the election), access to all the ballot
boxes bulletins printed immediately after the close of the elections with the
results of the electronic voting; access to electronic voting results, access to
the files generated by the electronic ballot box, including those with
information about the control logs of the equipment.

In addition, the Superior Electoral Court allows political parties, the Brazilian
Bar Association and/or Brazilian Public Prosecutor's Office (“Ministério
Publico”) to participate in all of the public security tests of the electronic
voting system, which are also open to the community trials in order to check
the likelihood of faults or fraud attempts.

Within this context, trust in the electoral voting system has been reached by
means of a reliable voter registration; by building a precise, verifiable and
consistent electoral process; by way of high transparency degree applied to
the process; by means of various control and security mechanisms developed
along the process; and, above all, by process maturity without recording any
corroborated flaws or irregularities in 14 years.

| would also like to comment on two additional aspects that are usually of
interest to other countries: voting abroad and international observers.

Voting abroad is exclusively managed by the Overseas Electoral Registry
Office (1% ZZ Electoral Zone), subordinated to the Federal District Regional
Electoral Court. Overseas, the Overseas Electoral Registry Office operates
jointly with the Ministry of Foreign Relations and with the Brazilian Embassies
and Consulates. Born or naturalized Brazilian nationals that have residency
abroad are able to vote by applying for their electoral voting card to be
transferred to and registered with the relevant overseas missions. The
application must be made to the judge of the Overseas Electoral Registry
Office at least 150 days before the election date similarly to the national
registration deadlines. Currently, there are around 180 thousand registered
overseas voters, and they are only required to vote at elections for President
and Vice President of Brazil.
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The ‘Voter Registration Application’ is the document containing the voter
details, which Embassies and Consulates send to the Overseas Electoral
Registry Office, so that it can process the electronic registration. The voter
may apply to be included in the electoral roll, to transfer, revise or receive a
second copy of the voter registration card. Once the Overseas Electoral
Registry Office electoral judge grants those requests, details of the
applications are included in the overseas voter roll. The electoral voter cards
are issued at the Registry Office and forwarded to the Ministry of Foreign
Relations, which sends them to the Missions abroad. The voter registration
card can only be delivered to the voter in person by a consular official, and
powers of attorney for the collection of the voter card are strictly forbidden.

In order to set an electoral section abroad, at least 30 voters need to be
registered with the electoral subdivision under the jurisdiction of an Embassy
or Consulate. The maximum number of voters per one electoral section is
400, in other words, the capacity of every ballot box is of 400 votes. It should
be noted that each ballot box corresponds to one electoral section. Once the
maximum number of 400 voters is reached in a section, the system
automatically creates a new one. If voters do not comply with the Electoral
Justice requirements, they will not be able to renew their passports.

As for international observers, the Superior Electoral Court organizes the
participation of 27 observers in the elections in coordination with the
Ministry of Foreign Affairs (“MRE”) and with the Regional Superior Courts,
and their details are available at
http://intranet.tse.gov.br/institucional/tribunais regionais/principal.html.
The mission of observers may ensue from either an invitation from the
Superior Electoral Court or as response for a request made by interested
countries (in which case, the requesting party is responsible for their own
expenses). During the 2002-08 period, observers from 35 countries were
welcomed and visited nine Brazilian cities.

Last but not least, | would like to mention that on 4" June, President Luiz
Indcio Lula da Silva ratified the Complementary Bill 58/10, known as Clean
Criminal Record (“Ficha Limpa”) Bill, which forbids politicians that have been
convicted by a appellate court to run as a candidate in elections. The Bill was
the result of a popular initiative, headed by the Movement against Electoral
Corruption (“Movimemto de Combate a Corrupcdo Eleitoral - MCCE”), which
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received over 4 million signatures. The Bill was approved by the Chamber of
Deputies, but the text of the Bill was amended by the Senate, causing two
main doubts: whether it will be applied only for future elections, thus
protecting the politicians that have been convicted by the Court of Justice, or
whether the Law comes into force immediately for this year’s general
elections or only for 2012. It is the duty of the Superior Electoral Court to rule
on both cases. Nevertheless, there were important achievements: in
accordance with the Clean Criminal Record Bill, the ineligibility period
increases from three to eight years in all foreseen cases in law (provided the
sentence is transited in rem judicatam or the decision is reached by an
appellate court). As such, ineligibility applies to those who commit crimes
against the public economy, public administration, private property and
environment and electoral crimes and those who were sentenced to prison
and those that have committed offences such as abuse of power, money
laundering, concealment of assets and rights, drug trafficking, racism, torture,
terrorism, heinous crimes, practice of forced labour, crimes against life and
sexual dignity and other such offences.

To conclude, on behalf of the President of the Superior Electoral Court, |
would like to reiterate that should any of you be interested in further details
of our electoral system, we remain available to share our experience with
electoral authorities from any country in the world and, specially, with those
present here today. | should add that international observers will be welcome
in this context. Information in English about the current presentation is also
being forwarded to the Venice Commission.
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Voter experiences at elections - a comparison of different countries:
putting the voter first

Peter WARDLE"

UK principle of putting the voter first

In the United Kingdom, people have the right to say who governs them. This
means they have the right to vote (or not to vote) in secret, for who they
want, in a way that is easy for them, and to have their vote counted. They
need to have confidence that they can choose fairly and freely between
parties and candidates in well-managed elections. Voters have a right to know
how the political parties that are central to our democracy are funded. They
expect parties and candidates to play by the rules.

The UK Electoral Commission has developed the principle of “putting the
voter first” — we describe this as follows:

“In the United Kingdom, people have the right to say who governs them. This
means they have the right to vote (or not to vote) in secret, for who they
want, in a way that is easy for them, and to have their vote counted. They
need to have confidence that they can choose fairly and freely between
parties and candidates in well-managed elections. Voters have a right to know
how the political parties that are central to our democracy are funded. They
expect parties and candidates to play by the rules.”

When looking at policy recommendations for electoral modernisation (or any
other aspect of elections) we use this guiding principle to ensure policy has

the voter at the centre.

Modernisation agenda in UK

3 Chief Executive, UK Electoral Commission
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UK Commission’s modernisation agenda focused on the importance of
outcomes and on ensuring that any change is delivered in a way that reflects
the expectations of voters. These expectations were described as voter focus,
integrity, professionalism and value for money.

Governance of the UK

e Constitutional monarchy; Parliamentary democracy; bicameral
legislature
e  Powers devolved from the UK Parliament:
—  Scottish Parliament
— National Assembly for Wales
— Northern Ireland Assembly
¢ Elected local authorities (some directly-elected mayors)
e London - directly elected Mayor and Assembly

Before talking about voter experience in the UK, just a few details about our
electoral system.

Responsibilities

e Government & Parliament responsible for legislation

¢ Independent local officials (Registration Officers & Returning
Officers) maintain electoral roll and run elections

e Electoral Commission responsible for ensuring electoral process is
well-run— that is, Government & Parliament get the framework and
resources right, and local officials deliver the process successfully (eg
by setting performance standards). (EC also has major role enforcing
party and election laws.)

Turnout in the UK

¢ General Elections 70% or above from 1945 to 1997; fell to nearer
60% in 2001 and 2005

e European Parliament elections around 30-40%
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* Local elections range from 28-40% when stand alone; but nearer
70% when on the same day as a General election

Voter experience in UK

General observations in the UK

¢ Voting is not compulsory

e Various factors affect failure to vote:
— Age
— Social class
— Gender
— Voter’s own identification with a party
— Perceived differences between candidates/parties
— How close the contest is
— Interest in the campaign
— Impact of electoral systems

What prevented people voting in 2010 elections
e About one third (31%) said circumstantial reasons prevented them
from voting, inc:
—  Lack of time or too busy (12%)
— 18% non-voting was linked to dislike of parties or
candidates
— 13% administrative reasons (i.e. not registered, no polling
card or postal vote)

How did electors cast their vote?
e Election on a Thursday
¢ Polling stations open 7am to 10pm
e 80% of electors voted at a polling station
¢ Intotal, over 22 million votes cast in polling stations across the UK
e Remainder, cast by post

What are people’s priorities for voting in the UK?
e One third (33%) priorities their vote being safe from fraud or abuse
e 31% value the secrecy of the ballot as the most important feature of
voting
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19% said ease of convenience of voting was most important
14% said priority was having a choice of methods to vote

Caveat — this data is not yet published, will be in statutory election report in
July. Some data still needs to be verified etc.

What changes would make people more likely to vote in UK?

Most options would not have made any difference to majority who
didn’t vote, but:

38% would vote if getting a postal vote was easier

30% would vote if they could at the weekend

24% would vote if they could register at the polling station

85% (voters and non-voters) having to show ID at polling stations
made no difference to likelihood of voting

60 - Reasons for non-voting
50 @ June-04 Post-
election
survey
40 A
% B June-09 Post-
30 election
survey
20 A
10 1
0
Circumstances/ Elections Lack of interest/no Parties/Candidates No
administration notimportant point information/indecision
Post-election survey European and Local Elections June 2004 and June 2009  Source: ICM
Base: Non-voters in the UK
Q. People have many different reasons for not voting in elections. Why did you not vote in the elections on June (10th in 2004)/(4th in 2009)?
(OPEN QUESTION - coded post-fieldw ork)

NB: These are from European election public opinion — not 2010 elections
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Impact of administrative changes on non-
100 - voters' likelihood of turning-out

90 1 @ More likely
80 B Less likley

70 7 W No difference
60 1

50
%40,
30 1
20
10 A

If polling station closer  If could have voted at the If had to show proof of If w as easier to get a
w eekend identity at the polling postal vote
station (Not NI

Post-election survey European and Local Elections June 2009  Source: ICM

Base: Non-voters in the UK

Q. ......INSERT........ would you have been more likely to vote on June 4th, less likely to vote, or would it have made no
difference one way or the other?

NB: These are from European election public opinion — not 2010 elections

Voter experience in New Zealand and Canada

Caveat — these figures can not be directly compared with each other or UK as
they are compiled through different data sets and methodologies but do give
some comparison.

New Zealand
¢ New Zealand is planning a referendum on its electoral system in
2011

¢ In New Zealand turnout at general elections is on a steady decline
although still at high levels internationally (75% in 2008)

New Zealand — voter experience
Selected voter satisfaction findings (2008)

¢ The majority of voters said they vote in every General Election (73%),

with the remainder voting in most (20%) or some (7%) General
Elections.
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e There has been an increase in the proportion giving positive ratings
for the convenience of location (97% in 2008 compared to 95% in
2005 and 95% in 2002). Other ratings about the polling place
experience in 2008 were very similar to 2005.

e Ease of access to exit after voting (97% positive rating)

¢ How well-equipped polling booth was with pens that worked etc.
(97% positive rating)

¢ How easy it was to identify Election staff (93% positive rating)

¢ Physical layout of polling place (93% positive rating)

e Privacy you felt in casting votes (91% positive rating)

¢ How obvious it was where to place completed ballot paper (89%
positive rating)

¢ Signs outside to indicate it was a polling place (88% positive rating)

Canada — voter experience
e A survey of electors conducted after the last election shows that
leaving aside apathy and cynicism, most non-voters abstain due to
personal circumstances (travel, shift work, lack of transportation
methods, caring for children or others, etc.)

e A lesser percentage abstain because of real or perceived
administrative barriers (lack of identification documents, polling
location too far or not physically accessible)

Elections Canada — access and voting
e Elections Canada approach to voting and elections is two-pronged :
they are investing efforts towards enhancing physical accessibility of
voting sites and of the voting process:
— Better load balancing of electors-per-poll by redefining
polling division boundaries
— Bring advance voting closer to electors in rural districts
— Reduce number of non-wheelchair accessible voting sites
— Pilot assisted-voting technology for visually impaired
electors in a by-election next year

Canada — modernising the system

¢ Internet-voting can also mitigate “life circumstances” situation by
providing a variety of electors with a convenient method of voting
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While interesting internet-voting systems exist in some Canadian
municipalities, it has not yet been developed for provincial elections,
and internet-voting at federal election is still a project at its initiation
phase.
Ensuring security and integrity is paramount:
¢ Internet voting convenient as it offers the prospect of doing
away with the supervision of an election officer who ensure
identity of the voters.
e  But this undermines trust and confidence of the public in
the Canadian electoral system
e Voting without the supervision of an election officer is
accepted in Canada only in special cases (mail-in ballot).
¢ However internet voting could be good for overseas and
military voters

Modernisation agenda

Future priorities

Advance voting

Ballot paper design

Individual Electoral Registration

More consistency & co-ordination for local officers’” work
Simplify the legal framework for elections

Secure funding

UK modernisation issues

Greater consistency and coordination of electoral administration —
management boards and consolidation of the law

An extended electoral timetable — more time for postal voting
process

Individual electoral registration

100% checking of personal identifiers for postal votes

Advanced voting

RO access to publicly owned buildings

Discussion themes
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Thought it was a good idea to use June elections as an example for looking at
voter turnout as it is a short presentation.

Questions

Are there key principles that will ensure voters’ interests come first?
How can EMBs ensure that electoral modernisation puts voters first?
Do improvements in the system guarantee higher turnout?

Is modernisation always better for voters?

How can we balance security and easy access?
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Remote Voting — Assurance of the Balance between Voting
Accessibility and Citizens' Trust in Voting Systems

Vladimir CHUROV*®

The voting facilities which are being tested and introduced in the Russian
Federation are more or less the same as in most other states. These facilities
can be arbitrarily divided into three main groups:

- the first group: technical devices for voting at fixed polling
stations (polling stations of conventional type);

- the second group: technical devices which are used for the
preparation of electoral documentation, transmission of
information, communication and control over the
movement of the electoral documentation;

- the third group: technical devices which provide the means
for remote voting in foreign countries, hard—to—reach and
far—off areas.

Our polling stations are equipped with two kinds of technical devices for
voting.

The devices of the first type use ballot papers and are known as optical
scanners, which we call ballot processing complexes. These devices proved
themselves to be simple and reliable and won the voters' trust. However,
their use requires increased expenses on the organization of voting.

The devices of the second type used in the Russian Federation are e-voting
complexes using a sensor screen and an electronic ballot. Our devices of this
kind differ from most similar devices used in the other countries in that they
have a register with a paper ribbon on which the result of each will-
expression is marked, after which the ribbon is rewound. This increases the

'8 Chairman of the Central Electoral Commission of the Russian Federation
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degree of trust in the vote counting results. There is also the economy of
funds due the absence of the need to print and distribute ballot papers.

The polling stations are equipped with web—cameras and have automated
workstations for election commissions, which make it possible to form an
electronic protocol, directly place it in the Internet and pass it on to the
higher—level commissions.

It is planned to equip 15 percent of the polling stations in Russia with such
devices by the end of 2012, and all polling stations — we have more than 96
thousand polling stations in the federal elections — will have them by 2015. In
addition to this, we use a system which monitors the movement of motor
vehicles transporting electoral documentation by means of the GLONASS
satellite navigation system, with the relevant information being available on—
line in the Internet, and also various remote data transmission systems, based
on mobile communication systems and Gonets satellite systems. For two
years, successful experiments are being carried out to develop remote voting
methods using mobile telephone communication and the Internet. In the
course of these experiments different versions of such voting were
investigated: the use of a special individual CD or a chip card or voting
without any physical access device — by means of a mobile phone. Voting by
means of a mobile phone has nothing to do with a traditional exchange of
SMS messages. The experiments were conducted both in large cities and in
small villages in the far—off regions of Russia. We believe that introduction of
remote voting methods is most important at polling stations abroad and in
hard—to—-reach and far—off areas.

The use of this voting method makes it possible significantly to cut down the
expenses on the organization of voting for these groups of voters. All
experiments are accompanied by parallel public opinion polls which
demonstrate a high degree of trust even among senior age groups which are
traditionally more conservative so far as technical innovations are concerned.

In the geographical conditions of the Russian Federation remote e-voting
does not only confirm the progressive and democratic nature of the state,
which is concerned about its citizens—voters, but is also a necessity. It must be
remembered that the number of election precincts formed for Russian
citizens living abroad or staying in hard—to—reach or far—off areas is less than
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one percent and approximately the same number of election precincts is
formed in federal elections on ships at sea.

The Russian election laws contain definitions of such terms as "e—voting
complex," "e—voting" and "electronic ballot." They also establish the total
number of election precincts where e—-voting may be conducted — this
number must not exceed one percent of the number of election precincts
formed on any given territory. However, special quotas for organization of
remote e—voting are still absent in the Russian legislation.

In the period from October 2008 to October 2009, three experiments in
electronic polling of voters were conducted with the participation of the
Central Election Commission and election commissions of the subjects of the
Russian Federation in the course of voting in elections. .

The first experiment in the use of Internet technologies in the Russian
electoral practice was e-voting by means of discs in the municipal elections in
the city of Novomoskovsk, Tula Oblast, in October 2008.

In the course of the elections held in March 2009 such experiment was
already conducted in five regions in different parts of the country, both in
urban and in rural areas. Thus, disc—based e—voting technology was used in
the Volgograd and Tomsk Oblasts and in the city of Vologda; the remote e—
polling technology with the use of GSM 900/1800 mobile networks was used
in the Vladimir Oblast; voting by means of an electronic social card was
conducted in the city of Nizhnevartovsk, Khanty—Mansiisk Autonomous
Okrug—Yugra. Experimental e—polling of voters with the use of mobile
communication facilities was also carried out in October 2009 in the elections
held in the city of Kingisepp, Leningradskaya Oblast.

The Russian and foreign experience demonstrates that remote e-voting has a
number of possibilities and advantages, such as:

- possibility for voters to vote not only at polling stations but

also outside polling stations, which objectively expands the
possibilities for the expression of their will;
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- creation of additional channels to enable separate
categories of voters, deprived of generally accessible
means, to participate in the elections;

- faster and more reliable transmission of voting and election
results and higher trustworthiness of these results;

- prevention of accidental errors or falsification of voting
results which are possible in manual vote counting.

In addition to this, new voting systems produce a certain effect on the
electoral activity of young voters for whom the Internet and mobile phones
have become everyday sources of information and means of communication.

E—voting is accompanies by public opinion polls which aim at finding out how
far voters are ready to use the new voting means and how much they trust it.

In Russia such opinion polls were conducted both on a national scale and
directly among voters who participated in experimental polling in separate
regions. According to the national opinion poll conducted in Russia in the
autumn of 2008 by the Russian Public Opinion Research Center (VCIOM) 34
percent of the Russians generally approve the idea of Internet voting and 48
percent are against it. These figures show that the Russians take the same
attitude towards this innovation as voters in other countries.

Compared to the national figures the positive assessments of the public
opinion poll in the city of Novomoskovsk, Tula Oblast, are much higher. There
the post—election poll has shown that 65 percent of citizens are for the
introduction of the Internet voting and 4 percent are against.

Favorable results were obtained in the year 2009 in the course of the
experimental e—polling in five subjects of the Russian Federation (mentioned
above): 65 percent of respondents approved the innovation. According to the
post—election poll, over 71 percent of respondents expressed a positive
attitude towards introduction of e—voting, while almost 59 percent believe it
possible and necessary.

The trust of the Russian voters in the new voting systems is confirmed by the

coincidence of the main parameters of the data obtained as a result of the
experimental e—polling and the official election results — as regards the
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electoral activity and the voters' preferences. This fact was established in all
regions where experimental e—polling was conducted. The deviations were
within 2 — 4 percent.

At the same time, voters note certain obstructions in the way of introduction
of remote e—voting, including those due to technical difficulties — 31 percent,
possibility of distortion of the results — 27 percent, high financial expenditures
— 22 percent.

To some degree this is due to the apprehensions on the part of voters caused
by the fact that it is difficult for a voter to gain an insight into the technical
processes connected with the processing of voting results. Therefore the
election officials believe it to be their task to ensure that these complex
technical processes are understood by all voters, are transparent and
accessible at all stages of technological processing. For this purpose we
include representatives of all political parties, contesting the elections, in the
technical control groups, so that they could monitor operation of the
technical facilities online.

The analysis of the results of the experiments has shown that the remote e—
voting technologies are needed by the voters, that such technologies are
reliable and have a good development potential. At the same time, certain
risks and dangers have become obvious, which are connected, among other
things, with possible violation of confidentiality, interference with the vote
processing systems, complexity of organization of public supervision and
control over the remote e—voting procedure, and so on.

The performance of the experiments was followed by the selection of
priorities in the implementation of the remote voting technologies — voting
technologies using mobile communication facilities and electronic social
cards.

We believe that an urgent necessity has now emerged for raising the question
of adoption of legislative acts supporting the use of remote e-voting
technologies. In our opinion it is a pressing task now to introduce remote e—
voting in the electoral practice on the basis of the experience of all interested
states. An important aspect of making e—voting systems trustworthy is the
certification of these systems.
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Based on the results that have been achieved, considering the necessity and
possibility of the use of the information and telecommunication technologies
and the future prospects of their development in the modern society we
regard remote voting as one of the principal methods for the assurance of the
balance between voting accessibility and citizens' trust in voting systems
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Electronically Managed Polling Station

Pedro COLMENARES SOTO"

The electronically managed polling station

What

The electronically managed polling station is a set of information technology
provided to make it easier for polling station staff to carry out their duties on
the election day.

Why

Was it used at the European Parliament Elections held on June 2009?
Because in EPE there is only one electoral constituency (a nationwide one),
therefore the counting of the votes is more simple.

Where

Three cities: Lleida, Pontevedra and Salamanca
459 Polling stations

1.377 Members of polling stations

280.520 Voters

How does the new system work
Each polling station had:
- Printer
- Lap top with a national ID Card reader and a GPRS Modem
- Optical barcode reader
- Ballot papers with printed barcodes

PROCEDURE

Polling station set up and opening

v Ministry of the Interior, Spain.
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The “president” of the polling station inserts in the lap top the USB memory
stick that contains (encrypted) that polling station electors’ list, provided by
the Electoral Roll Office (Oficina del Censo Electoral).

The poll opening form is filled out using the laptop. Data is directly captured
from the electors’ list. (Polling station members’ names and data are in that
list.)

The poll opening form is printed, and signed, and a copy of it is electronically
send to the Centro de Recogida de Informacién-CRI- ( Information
Compilation Center) CRIS are located at each one of the 52 Central
Government Delegations, one by provincia, to centralize information related
to the elections during polling day. (l.e. opening of the polling stations,
turnout, preliminary results...)

VOTING

Quick and easy search in the electors’ list.

If the elector identifies him/herself with the non electronic National ID the
polling station staff will search his/her data in the Laptop (i.e. search by
name, surname or NID number).

If the elector has an electronic National ID (DNI-e), he/she inserts it into the
card reader device and introduces the security pin.

=>» Easy: the numbered voters’ list is printed. (No handwriting needed.)

Once the vote has been cast, the software automatically includes the voter’s
name and ID number in the numbered voters’ list.

The polling station may print ballot papers whenever this is considered to
be necessary.

POSTAL VOTE IS INCORPORATED
Immediate identification of the postal voters in the electors’ list.

Each envelope that contains the postal vote includes: the electoral envelope

with the ballot paper the elector chose, a copy of the ID (only in Out of
country voting) and a certificate issued by the Electoral Roll Office.
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This certificate had a barcode to identify the elector.

The optical barcode reader allows for the reading of those data and the
identification of the voter in the electors’ list.

POLL CLOSING AND COUNTING OF THE VOTES
The ballot box is opened and each ballot paper is read with the optical
barcode reader.
Thus:
- the vote counting sheet / form, that contains preliminary
results, is automatically filled out, without errors;
- theincident report form is filled out and data is sent.
The USB memory stick and the laptop hard disk are erased.

The EMPS (CAE) is a system supervised by:
- The Central Electoral Commission
- The Congress of Deputies (1st Chamber) Constitutional
Committee

The EMPS makes the most of the ICTs to improve electoral management.

The EMPS is adapted to the Electoral Law provisions. No legal reform was
needed.

Organic Law 5/1985 on the General Election Regime (LOREG).

The electronically managed polling station is a system...
1. Which provides more guarantees and security.
No room for possible errors.

2. More effective.

The voter’s name is now easier to find in the electors’ list than with the
traditional system.

Data (poll opening information, turnout information and preliminary results)
are sent by electronic means to the CRIS, instead of sending them by phone
or PDAs.

Interesting: Center for Social Research evaluation study on the EMPS.

3. More ecofriendly and cost effective.
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Less election materials are needed (i.e. ballot papers can be printed in the
polling stations).
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Inclusiveness in the electoral process.
Article 3 of Protocol No. 1 of
the European Convention on Human Rights

Dovydas VITKAUSKAS™®

I. Political democracy - the only system of government compatible with the
Convention

A. Reason for the creation of the European Convention on Human Rights
(the Convention): common heritage of European political traditions,
ideals, freedom and the rule of law (Preamble).
B. 2 core ingredients for an effective system of human-rights protection:
a) political democracy;
b) common understanding and observance by the State of its
obligations, but:
e - subsidiarity;
e - margin of appreciation.
e Refah Partisi (the Welfare Party) and Others v. Turkey, 2003
e Gorzelik and Others v. Poland, 2004

2. Democracy capable of defending itself

A. No abuse of rights or protection for those aiming to destroy the rights
of others (Article 17).
B. Requirements of loyalty to the State may be imposed to limit political
activities, subject to a proportionality test, on:
a) teachers (Vogt v. Germany, 1995);
b) policemen (Rekveniy v. Hungary, 1999);
c) prosecutors (Guja v. Moldova, 2008);
d) any public servants but not private-sector workers (Sidabras and
Dziautas v. Lithuania, 2004);

'8 Consultant on European Human-Rights Law, United Kingdom

210



but no requirement of ‘political neutrality’ of politicians (Zdanoka v.
Latvia, 2006).
C. Pre-emptive action, such as a dissolution of a party, may be allowed for
the State to ‘reasonably forestall the execution of ... a policy
incompatible with the Convention provisions before an attempt is made
to implement it’ (Refah Partisi).

3. Election rights - limited scope of application

Only parliamentary elections are regulated by Article 3 of Protocol No. 1
to the Convention (A3/P1) which states: “The High Contracting Parties
undertake to hold free elections at reasonable intervals by secret ballot,
under conditions which will ensure the free expression of the opinion of
the people in the choice of the legislature.” Not covered are:
a) elections to city council or other local authorities (Cherepkov
v. Russia (dec.), 1999);
b) elections of a Head of State (Habsburg-Lothringen v. Austria
(dec.), 1989);
c) referendums (Hilbe v. Liechtenstein, 1999);
but covered:
European Parliament (Matthews v. the U.K., 1999) and
Regional representative organs in federal systems (Mathieu-
Mohin and Clerfayt v. Belgium, 1987).

4. Lex specialis vs Lex generalis

Main differences between A3/P1 and Articles 8-11 (Zdanoka):
a) A3/P1 is phrased in terms of a positive obligation of a State rather
than those of an individual right; both ‘passive’ and ‘active’ election
rights are implied, not literal, requirements of the provision;
b) no specific list of legitimate aims - the State may choose one, its
compatibility to be verified;
c) margin of appreciation is wider, allowing for considerations of
country-specific historical development, cultural diversity and
political thought (Hirst v. the U.K., 2005); allows co-existence of
different electoral systems and the calculation of proportional
thresholds - no answer, for instance, as to whether blank ballots to
be taken into account (Paschalidis and Others v. Greece, 2008);
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d) margin of appreciation is wider still in matters of passive election
rights;

e) restrictions are not subject to the requirement of ‘necessity’ or
‘pressing social need’;

f) no ‘individualisation’ of a restriction of election rights is required,
as such, as long as a person falls within a clearly-defined category or
group under a relevant statute.

5. Compliance:

A) clarity and foreseebility of the law and the protection from
arbitrariness

While there is no separate ‘lawfulness’ test as in matters of Articles 8-11,

the Court verifies under A3/P1 whether:
a) restriction was based on a clear and foreseeable domestic law
(which is examined separately as a ‘lawfulness’ test under Articles 8-
11), and there was no arbitrariness in its application (Melnychenko v.
Ukraine, 2004; Podkolzina v. Latvia, 2002);
b) but negative presumptions or shifting of burden of proof may be
applied in procedures restricting election rights (Zdanoka);
c) Electoral Commission lacking independence from the executive
does not raise an issue under A3/P1, unless there is evidence of the
abuse of power by the Commission on the facts of a particular case
(Georgian Labour Party v. Georgia, 2008);
d) the requirement for ‘individualisation’ - which consists of the need
to clearly and reasonably distinguish the rights of a certain group of
an individuals (i.e. minors) while adopting the law providing for a
restriction and, in addition, the need to take into account the specific
features of an individual while applying the law - is not a
precondition for compliance with A3/P1 (Zdanoka), but becomes
more important when the legislation is too wide (Adamsons v.
Latvia, 2008).

B) proportionality test

Having satisfied itself that the restriction was based on a clear and
foreseeable legal basis and not arbitrary, the Court carries out an
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autonomous proportionality test, usually applying comparative law as a
benchmark but also taking into account the specifics of the system in
question (margin of appreciation):
a) purpose of restriction must not thwart the free expression of the
will of the people; the electoral process must be aimed at identifying
that will through universal suffrage (Hirst);
b) ‘preventive’ measure stands a better chance of justification than
‘punitive’ (Campagnano v. Italy, 2006), unless a proper criminal
prosecution is involved (X. v. Belgium);
c) a timely measure stands a better chance of justification than a
belated one (Zdanoka);
d) an individualised measure - while not indispensable - is desirable
(Adamsons);
e) all ‘substantive’ elements of the proportionality test - such as, for
instance, the question of dangerousness of an organisation or
activity of a person or a party to the democratic order - is factual and
objective; it is thus irrelevant whether the impugned activities or
views were legal or illegal at the material time (Zdanoka) - the
concept of ‘degree and intensity rather than nature’.

6. Permissible restrictions of ‘active’ election rights

Exclusion of a certain group or individual is allowed, if based on a clear
and precise law, which may specify:
a) minimum age and residence requirements (Hilbe);
b) a voter registration system which is ‘active’, namely shifting
responsibility for the accuracy of the electoral rolls from the
authorities onto the voters (Georgian Labour Party);
c) The Court’s has to date approved disenfranchisement of convicted
persons in various cases:

e offences of political nature, such as uncitizen-like conduct
for past collaboration with the nazi regime (Glimmerveen
and Hagenbeek v. the Netherlands (dec.); X v. Belgium (dec.)
1974; X. v. Netherlands (dec.) 1979); - crimes having no
political connotations, i.e. possession of explosives (Holland
v. Ireland, 1998);

e financial crimes, including fiscal fraud (M.D.U. v. Italy (dec.)
2003);
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e the Court has approved both lengthier (7 years in Holland)
and shorter (M.D.U.) prison sentences as a justification to
accompany the disenfranchisement; a prison sentence can
also serve as a trigger for disenfranchisement which lasts
longer than the imprisonment itself (Glimmerveen; X cases);

e at the same time, it remains unclear whether the
disenfranchisement should necessarily be linked to a prison
sentence (M.D.U.);

e the Court has approved both temporary and lifelong
(Glimmerveen; X. cases) disenfranchisements; - but a carte
blanche restriction on all detained convicts to vote - without
sufficient possibility for further individualisation based on
the nature or type of the offence - is disproportionate
(Hirst).

7. Restrictions of ‘active’ election rights in breach of A3/P1

Violations were caused by the lack of clarity and foreseeability of the law
and excessive discretion of the courts to annul election results (Kovach v.
Ukraine, 2008; Georgian Labour Party). Other violations:
a) temporary (5 year-long) ban of a bankrupt in civil proceedings
(Campagnano) - questions remain however as to the consequences
of criminal/fraudulent bankruptcy (M.D.U.; Frodl);
b) ban of all detained convicts to vote, despite being linked (limited)
in time to the detention (Hirst);
c) ban on a murderer convicted to life imprisonment in view of
insufficient individualisation - ‘no possibility for decision taken by a
judge to link the offence committed and issues relating to elections
and democratic institutions’ (Frodl); it remains unclear when
individualisation by law is sufficient (Zdanoka, Hirst) and when
further individualisation by courts is needed in regard to convicts;
Frodl also creates confusion as to whether disenfranchisement
should be linked to political crimes only (see slide 8);
d) failure of the State to give election rights to everyone within its
territorial jurisdiction - remote or factually uncontrollable areas
(Matthews; Aziz v Cyprus, 2004);
e) treatment as a single class of intellectual and mental disabilities -
and those under total or partial guardianship - in disenfranchising
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sufferer from a manic-depressive disorder (Alajos Kiss v. Hungary,
2010).

8. Permissible restrictions of ‘passive’ election rights

There is no right to win but to stand freely and effectively (Namat Aliyev
v. Azerbaijan, 2010). Restriction on the right to stand as a parliamentary
candidate would be compatible with A3/P1, provided the legislation is
sufficiently clear and precise and its application is not arbitrary:
a) official language proficiency (Podkolzina) or residence
requirements (Melnychenko); requirements to declare a candidate's
property, earnings, sources of income (Russian Conservative Party of
Entrepreneurs v. Russia, 2007; Sarukhanyan v. Armenia, 2008),
employment and party-membership information (Krasnov and
Skuratov v. Russia, 2007);
b) wrong factual information must be submitted in bad faith, or
intended to mislead the voters; proving negligence is not sufficient
(in Krasnov and Skuratov, exclusion for indication of heading a local
authority that no longer existed was approved as compatible with
A3/P1, while being Acting Head of University Department/Professor
not); secondly, the information required must be substantive (in
Sarukhanyan, intricacies of the privatisation and occupancy of a flat -
not enough importance).
c) refusal of registration as candidate for failure to pay an electoral
deposit, even if the person is in an unprivileged position physically or
socially and the deposit is non-refundable (Andre v. France (dec.),
1995); it appears that the ECHR would be ready to approve deposits
of 2,500 times the minimum salary for proportionate systems and
100 times for majority voting systems - yet the deposit must not
amount to an insurmountable administrative or financial
barrier(Sukhovetskyy v. Ukraine, 2006).
d) a former nazi collaborator convicted of treason - lifelong exclusion
(Van Wambeke v. Belgium (dec.), 1991); leaders of a proscribed
organisation with racist and xenophobic tendencies (Glimmerveen
and Hagenbeek v. the Netherlands (dec.), 1979) - reference to Article
17;
e) disqualification of a former activist of a communist party in a post-
Soviet democracy, despite the restriction being based on past
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conduct which had been assumed to have happened more than 10
years ago - on condition of regular review by the national legislature
of the need to maintain the measure only temporarily (Zdanoka; but
see Adamsons);

f) electoral threshold in a proportionate system in Turkey amounting
to 10% - albeit labelled by the Court as ‘excessive’ in the reasoning
part as the ‘common practice’ of the States was established at 5%,
and despite the fact that 45.3% of the votes cast in a 2002 Turkish
election were ‘wasted’ on unsuccessful candidates - counterbalanced
by the ability of candidates to run independently and form coalitions
(Yumak and Sadak v. Turkey, 2008);

g) threshold of 5% coupled with the inability to recover an electoral
deposit of EUR 15,000 (Tete v. France (dec.), 1987).

9. Restrictions of ‘passive’ election rights in breach of A3/P1

Most violations to date concern lack of clarity and foreseeability or
arbitrariness in applying the rules:

a) no clarity and foreseeability in the law on the notions of language,
residence, property and party membership, coupled with an
unpredictable reversal of the burden of proof, especially in view of
the lack of bad faith or intention by the subject (Podkolzina,
Melnychenko, Krasnov and Skuratov, Sarukhanyan); discrepancies in
the domestic law and jurisprudence (Paschalidis and Others v.
Greece);

b) retroactive application of a constitutional provision adopted in
2001 to disqualify a person elected in 2000 for being member of
parliament and practising lawyer at the same time; question of
compatibility of parliamentary and legal professional duties not
pursued (Lykourezos v. Greece, 2006);

c) re-opening of proceedings regarding an approved electoral list by
way of extraordinary review on points of law - lack of res judicata
(Russian Conservative Party of Entrepreneurs);

d) disqualification of the entire list of candidates in view of the
withdrawal of one of the top three candidates for discrepancies in his
financial statements (Russian Conservative Party of Entrepreneurs);
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e) refusal of the electoral authorities to comply with the domestic
court orders reinstating the applicants’ candidatures on the electoral
list (Petkov and Others v. Bulgaria, 2009)

f) disqualification of a former KGB officer - applicable legislation not
distinguishing between different types of former KGB operatives,
with no consistent approach of the domestic courts as to
‘individualisation’ of the danger presented by different applicants to
whom the rules were applied, as well as in view of the belated
application of the measure (Adamsons);

g) refusal of the registration as a candidate on the basis of an
applicant being a ‘clergyman’ - lack of a precise definition of the
notion in the domestic law or whether professional religious
activities ought to be suspended or dropped altogether when
elected - but the question of compatibility of parliamentary and
religious activities, as such, was not pursued (Seyidzade v.
Azerbaijan, 2009).

h) Alieyv concerned various allegations that the electoral authorities
were:

a) helping the applicant’s opponent (from the ruling party) to
campaign,

b) intimidating voters,

c) excluding them from the rolls and voting stations,

d) allowing multiple voting.

The domestic courts found that the applicant had not submitted evidence
that he had ever applied to the electoral commission (CEC), while copies of
witness affidavits were disallowed for not being notarised (the applicant
claimed that he had submitted the originals to the CEC). Finding of a violation
was based primarily on

a) the lack of investigation by the CEC and

b) the formalistic approach of the courts on admissibility of evidence.
The case shows that a certain positive obligation exists, even though
the burden on the State to investigate is not automatic; it only arises
- as in Aliyev - where an applicant builds a good prima facie case
based on the evidence collected and provided on his own.
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c) legislation banning dual nationals from running as parliamentary
candidates while allowing dual nationality (Tanase and Chirtoaca v.
Moldova, 2010);

d) exclusion from eligibility to stand as parliamentary candidates in
view of ethnic origin - in order to be eligible to stand for election,
one had to declare affiliation with a “constituent people” (Bosniacs,
Croats and Serbs) which the applicants (of Roma and Jewish origin)
could not do; but this was a discrimination issue under Article 14
(Sejdic and Finci v. Bosnia, 2009).
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Role and responsibilities of EMBs in identifying and removing
barriers to voting and alternative methods of voting
— the German perspective

Christiane EGERT-WIENSS*®

Role and responsibilities of EMBs

Division of the electoral area/ designation of polling
stations

Alternative methods of voting:

Absentee

Advance
Remote

Election to the 17th Bundestag, 2009

| Population 81,9 million _|
. Persons entitled to vote 62,2 million .
¥ Voters 44,0 million '
| \ﬁ)ter_turlout_ — e — — - 70,8 per cent |

1 Powerpoint presentation

%0 Federal Statistical Office / Office of the Federal Returning Officer, Germany
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Professionalism of EMBs

Andrew SCALLAN*

The topic that | have been asked to cover this morning is professionalism of
EMBs. This could mean many things in our different languages and cultures,
so I'd like to take a minute to outline what | am referring to.

Most of us are aware that there is a small football tournament going on at the
moment; some of you may have seen a few minutes of a game over the last
two weeks. Now those players in that tournament come from very different
backgrounds and very different situations. Whether they are paid £100,000 a
week just to walk onto the pitch or work two jobs and have sold their house
to support their football, at this point in time they are all professional World
Cup footballers — their every focus is on winning the World Cup and
representing their country. Their professionalism is in their dedication to the
task at hand. In line with what we have talked about here this week, | believe
a professional EMB is one that is dedicated to the task of putting the voter
first.

Across Europe we have many different arrangements for our EMBs — some
permanent and some temporary; some with a full range of duties and powers
and others with few. Some who are responsible for the running of elections
and some who are not .Our different legal and administrative traditions mean
that it is not possible or appropriate to prescribe one model to meet our
common standards and aspirations. But we can look at some key attributes
we would all expect to see in an EMB for it be capable of dedicating itself to
safeguarding electors’ human rights in a professional manner.

The first — and often the most confusing - is of course independence. This
term is thrown around a lot in electoral administration, and causes a lot of
confusion as well. In some systems, the most important type of independence

2! Director of Electoral Administration, UK Electoral Commission
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is structural independence — complete separation of the EMB from other
institutions of the state, a separate and guaranteed funding source, and its
own public voice and opinions. Complete structural independence of the EMB
is found in only some of our nations; yet many more European countries
enjoy impartial and well run elections. This is because independence of action
is a more common form of independence for us; the ability of those acting as
the EMB to be resourced to implement the law, to act without direction from
the government of the day, and most importantly to act to protect the rights
of all electors. While in some situations structural independence is required
to deliver independence to act, the European experience shows us that
independence to act can be delivered without full structural independence,
and that this is the most crucial form of independence that we must entrench
as elections become more complex, more costly, and more scrutinised.
Independence extends to the appointment of Commissioners and the staff of
the Commission

This leads me to the next principle, which is impartiality. Impartiality is
essential to establishing the credibility of electoral processes, most especially
of course with those who do not win. Irrespective of how the EMB is formed,
it must treat all election participants equally, fairly and even-handedly. While
independence can be mandated in law, impartiality is demonstrated through
actions and words, and it is through such impartial actions that EMBs can
demonstrate that the electorate, not individual parties or candidates, remains
their key focus.

My third principle is transparency — the EMB must promote transparency of
the electoral process, as well as transparency of their own affairs. This is
crucial when EMBs are not large permanent entities, but reliant on other
bodies or temporary recruitment for their election period needs. There must
be transparency in recruitment and remuneration, and then transparency in
the actions of the EMB. This is of course particularly vital for those EMBs
empowered to make regulations or binding interpretations of the electoral
law. EMBs must support and assist those who wish to scrutinise the electoral
process — observers and monitors, NGOs, and the media all play a role in
watching the EMB, and in documenting how well it does its work.

My fourth principle is one that | do not feel is discussed enough, and it is
proficiency (or you could call it competency) or indeed professionalism. EMBs
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must be able to be proficient in their work, which means that they must have
adequate resources to cover their whole area of operations; they must have
the time and the ability to recruit and train their own staff, whether
permanent or temporary, and they must be able to keep up with changes in
legislation, in technology, and in public expectations. A proficient EMB will be
able to demonstrate the commitment of their staff to modern principles of
public service — such as equity, accuracy and diligence - and deliver good
value for public money. Importantly, a proficient EMB is much more likely to
be able to exercise its independence to act, and to do so in an impartial
fashion. A lack of visible competence in electoral management, on the other
hand, will lead to public suspicions of inaccurate and perhaps fraudulent
activity, and a lack of trust.

The range of skills needed by an effective EMB is considerable. Depending on
the nature of the role and function of the EMB there is likely to be a need to
have access to lawyers, accountants, administrators, experts in public
awareness and for the EMB to develop itself into a centre of excellence on all
matters relating to elections and the electoral register. All those involved
need to have access to appropriate training and resources and to be able to
network with other EMBs to try and maintain an overview of developments
which could improve the voters experience.

Crucially an EMB should have access to research into aspects of the electoral
system to understand how voters and others perceive this aspect of the
democratic process. It needs to understand the make up of its electorate and
consider equality issues and ensure that the rights of minorities including
national minorities are safeguarded. It must be able to appreciate the
changing nature of its voters and to consider how to adapt to those changing
needs. It must be an advocate for the voter in recommending changes for
improvement.
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How can EMBs mantain skills to deliver first class elections?*

Monique LEYENAAR”

Professionalism of EMBs

Workshop 3

e Skills of EMBs to ensure integrity and public confidence in elections
e Keyissues:

- Legality

- Professionalism

- Transparency

- Building and maintaining TRUST

e The Dutch case as an input for discussion

Legality
¢ Legal systemisin place:

0 Constitutional guarantees on universal and equal suffrage,
provides for proportional electoral system, sets criteria for
active and passive electoral rights

0 Parliamentary Act (Elections Act) to cover the elements of
the electoral process

0 Ministerial decrees on organizing and conducting elections

2 Powerpoint presentation

2 Member of the Netherlands Electoral Council, Professor of Comparative Politics at
the Radboud University of Nijmegen
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e Main tasks of Electoral Council:
0 Counsel to the Minister of the Interior and to Parliament on
issues of the election process
0 Central electoral committee (registration of political parties;
validation of lists of candidates, control of voting process,
validation of the final results of the election)

e Main tasks of Minister of the Interior:
0 Executive powers organization of the elections
0 Appointment of local election authorities

Professionalism
Electoral Council

¢ Appointed by government

*  Experience

e Diversity

e Professional staff

¢ Independent counsel
0 Directly to Minister and to Parliament
0 Advice upon request and own initiative

Transparency Electoral Process

¢ Polling stations and the counting of votes can be observed by the
public

e ECvalidates the final results of elections in sessions open to the
public

e EC monitors and evaluates all elections and publishes the results

e EC makes recommendations for adapting the Electoral Act and for
the practical organization of the elections
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Building and maintaining trust

* Information
The EC and the Ministry run together an Elections Information Centre
0 Deals with questions, complaints and remarks of
the public, media, political
Parties and local authorities
0 Around last month’s general elections the centre processed
over 2000 referrals

¢ Communication
0 Website
0 Publication of advisory reports
0 (controlled) Use of the media

e Taking every remark — positive or negative - seriously

Institutional trust: EC since 1917

Yes, it works!

¢ In NL there is no possibility to challenge the final results of elections
(no court appeal) and so far this is unproblematic

¢ Many of our recommendations for improving the electoral process
have been followed by MOI and Parliament
0 Fraud by using a voters registration card (Impersonations)
ID requirement
0 Fraud by recruiting votes using “voting by proxy”
requirement of prove of ID

e OSCE/ODIHR, 2006: “NL has a long tradition of

conducting democratic elections, commanding an
overall high level of public confidence”
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In summary

Required skills to maintain integrity and public confidence:
e Legality: legal framework
e Professional EMB

e Fully transparent electoral process
e Constant focus on building and maintaining TRUST
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7™ EUROPEAN CONFERENCE
OF ELECTORAL MANAGEMENT BODIES

“EVERY VOTER COUNTS”

Dexter House, Tower Hill, London

PROGRAMME

Tuesday 22 June 2010
09:30-10:00 Registration of participants

10:00 - 10:30 Opening remarks by:
- MsJenny Watson, Chair of the UK Electoral
Commission
- PrJeffrey Jowell, UK Member of the Venice
Commission
- Mr Thomas Markert, Secretary of the Venice
Commission

10:30-11:30 Chairwoman: Ms Jenny Watson

Presentations by EMBs on 2009/2010 elections

- United Kingdom Mr Peter Wardle, Chief Executive
of the Electoral Commission of the United Kingdom

- Armenia Central Electoral Commission of Armenia
(Name to be confirmed)

- Austria: Mr Gregor Wenda, Federal Ministry of the
Interior of Austria

- Belgium:Mr Stéphan de Mul, Head of the Elections
Unit, FPS Home Affairs

- Netherlands: Mr Melle Bakker, Secretary-
Director to the Netherlands Electoral Council
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- Russian Federation: Mr Vladimir Churov,
Chairman of the Central Electoral Commission of
the Russian Federation

- Ukraine: Mr Andrii Maghera, Vice Chair of
the Central Electoral Commission of Ukraine.

- Brazil: Ms Susan Kleebank, Advisor for
International Affairs, Superior Electoral Court of

Brazil
11.30-12:00 Coffee break
12:00 - 12:45 1* Working session: Electoral modernisation

Chairman: Mr Thomas Markert
Introduction of topic by:

- Mr Georges Papuashvili, President of the
Constitutional Court of Georgia, Member of the
Venice Commission
- Mr Keith Whitmore, Member of the Congress of
Local and Regional Authorities, Member of the
Council for Democratic Elections
- Mr Konrad Olszewski — OSCE/ODIHR
Challenges posed by the introduction of new voting technologies to
transparency, election observation, and public confidence.

12:45-13:00 Questions and discussion
13:00 - 14:15 Lunch at Dexter House
14:15 -15:15 Workshop 1: Electoral modernisation

i. Voter experiences at elections - a comparison of
different countries putting the voter first — Mr
Peter Wardle (United Kingdom)
Breakout Room 1-EURO
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ii. Distance voting — securing the balance between
accessible voting and trust in a secure voting
system — Mr Vladimir Churov (Russian Federation)

Breakout Room 3 — MONEY SUITE

iii. New technologies — What could be used without
threatening European heritage? Presentation on
the Electronically Managed Polling Station - Mr.
Pedro Colmenares Soto (Spain)

Breakout Room 2 - YEN

15:15-15:45 2™ Working session: Accessibility and
inclusiveness
Chairman: Mr Keith Whitmore

Inclusiveness in the electoral process. First Protocol, Article 3 of the European
convention on Human Rights— Right to free elections — Mr Dovydas
Vitkauskas (Consultant on European Human-Rights Law, United Kingdom)

15:45-16:15 Questions and discussion
16:15 - 16:45 Coffee break
16:45 —-17:45 Workshop 2: Accessibility and inclusiveness

i Role and responsibilities of EMBs in providing
voter education to ensure people are aware of
their electoral rights? — Ms Kristina Lemon
(Sweden)

Breakout Room 1-EURO

ii. Role and responsibilities of EMBs in identifying
and removing barriers to voting and alternative
methods of voting (absentee, advance, remote) —
Mr Gregor Wenda (Austria) and Ms Christiane
Egert-Wienss (Germany)

Breakout Room 2 - YEN
iii. Role and responsibilities of EMBs in ensuring the
voter registration process puts voters first and
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makes voting easy — Mr Andrii Maghera (Ukraine)
and Mr Dovydas Vitkauskas (United Kingdom)
Breakout Room 3 — MONEY SUITE

17:45-18:30 Conclusions for the first day (Mr Peter Wardle to
Chair with 5 min summaries from moderators)

18:30 - 20:00 Evening drinks reception and networking (Dexter
House)

Wednesday 23 June 2010

10:00 —-10:30 3" Working session: Professionalism of
EMBs

Chairman: Mr Gregor Wenda

Topic introduced by Mr Andrew Scallan (United Kingdom)

10:30-11:00 Questions and discussion
11:00-11:30 Coffee break
11:30-13:00 Workshop 3: Professionalism of EMBs

i.  What should EMBs be doing to ensure the integrity
and public confidence of the electoral process is
maintained? — Mr Peter Wardle (United Kingdom)

Breakout Room 1 - EURO

ii. How can EMBs maintain skills to deliver first class

elections? — Ms Monique Leyenaar (Netherlands)
Breakout Room 3 — MONEY SUITE

iii. What legislation is needed to help EMBs ensure
integrity and public confidence in the electoral
process? - Mrs Suzanne Caarls (Council of Europe)

Breakout Room 2 - YEN
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13:00 —14:30 Lunch (Dexter House)
14:30-15:30 Conclusions of the second day (14:30 — 15:00)

Conclusions of the conference and future plans (15:00 —
15:30)
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This publication includes reports from the Sixth European Conference of
Electoral Management Bodies on “Enhancing participation in elections”, co-
organised by the the Ministry of the Interior and Kingdom Relations of the
Netherlands and the Electoral Council of the Netherlands and the Venice
Commission, in The Haugue, on 30 November — 1 December 2009. This
publication includes the reports presented during the conference on such
topics as the measures aimed at attracting voters to participate in elections,
the organisation of the information campaigns before the vote and the
problem of criteria for disenfranchising voters.

Around 75 participants from national electoral management bodies of the
following countries attended the conference: Albania, Austria, Belgium,
Finland, Georgia, Germany, Kyrgyzstan, Latvia, Malta, Mexico, Netherlands,
Norway, Portugal, Russian Federation, Spain, Sweden, Ukraine and United
Kingdom as well as representatives of the Parliamentary Assembly of the
Council of Europe and the Directorate General of Democracy and Political
Affairs. Representatives of several international organizations also attended
this event.

% % %k %k %k k

In its second part, this publication includes reports from the Seventh
European Conference of Electoral Management Bodies, “Every voter counts”
co-organised by the United Kingdom Electoral Commission and the Venice
Commission, in London, on 22-23 June 2010. This publication includes the
reports presented during the conference on such topics as the ways of
ensuring that electors’ interests are given the importance they deserve in the
planning and management of elections and electoral systems.

Around 50 participants from national electoral management bodies of the
following countries attended the conference: Armenia, Austria, Belgium,
Bosnia and Herzegovina, Brazil, Finland, Germany, Kyrgyzstan, Lithuania,
Mexico, Netherlands, Norway, Portugal, Russian Federation, Slovak Republic,
Spain, Sweden, Ukraine and United Kingdom, as well as members of the
Venice Commission and of several bodies and directorates of the Council of
Europe. Representatives of several international organizations also attended
this event.
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