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1. Adoption of the agenda

The Council adopted its agenda as it appears in document CDL-EL-OJ(2010)004ann.

2. Communication by the Secretariat
The Secretariat informed the Council on the following items:
- Armenia: on-going electoral reform

The Council was informed on the latest developments concerning electoral reform in
Armenia. The Venice Commission has a long experience in co-operating with the National
Assembly on electoral reform. The Commission had been in contact with Mr Davit
Harutyunyan, Member of Parliament, President of the Legal Affairs Committee of the
National Assembly of Armenia and head of the Armenian delegation to the Parliamentary
Assembly. In this framework an electoral symposium was organised on 22-23 November
2010, during which fundamental questions concerning the new draft electoral code were
discussed, including the administration of elections, the financing of political parties and
campaigns and the use of administrative resources, the settlement of appeals and the
prevention of electoral fraud.

The new electoral code is currently being discussed within a parliamentary working group. A
new draft electoral code should be sent to the Commission for opinion at the beginning of
2011. In parallel, the Commission has received a request from the Monitoring Committee of
the Parliamentary Assembly for an opinion on the draft electoral code submitted by the
opposition.

- Azerbaijan: legislative elections 7 November 2010

The Council was informed that, in the framework of its work as legal adviser to the
Parliamentary Assembly, the Commission had taken part in a mission to observe the
legislative elections which took place on 7 November 2010 in Azerbaijan.

- Moldova: early legislative elections of 28 November 2010

The Council was informed that, in the framework of the Action Plan between the Council of
Europe and Moldova supporting the electoral process in that country, several training
sessions for election observers and for representatives of local and territorial electoral
commissions had been co-organised by the Venice Commission, bringing international
expertise. In addition, following a request from the Central Electoral Commission, the
Commission sent an electoral expert to assist with the preparation of the early legislative
elections which took place on 28 November 2010. Finally the Venice Commission also
assisted the Parliamentary Assembly as a legal adviser during the above mentioned early
legislative elections.

3. Out of country voting

At the last meeting, comments prepared by the rapporteurs Ms Durrieu and Mr Trocsanyi
were submitted to the Council for information (CDL-EL(2010)027 and 030).
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The Secretariat prepared a draft report on the basis of these comments and the discussion
which took place at the last meeting (CDL-EL(2010)032). In the absence of Ms Durrieu, the
Council decided to postpone the matter for consideration at the March meeting, but also
asked the Secretariat to further amend the draft report in the light of comments which were
made there and then, taking into account the proposals for amendment submitted by the
representative of the European Commission.

This revised draft report will therefore be drawn up and submitted to the Council at its March
2011 meeting.

4, Electoral fraud

Following the Council’'s decision to examine this issue, a draft report on management of
possible electoral fraud based on the manipulation of figures, based on comments by
Messrs N. Vulchanov and A. Eriksson, was submitted to the Council for adoption (CDL-
EL(2010)028).

Several years ago the Council had shown an interest in examining the possibility of detecting
electoral fraud by statistical means.

The preparation of this report was entrusted to specialists in numerical questions, first and
foremost to Mr Nikolai Vulchanov, mathematician. A second expert, Mr Anders Eriksson
was then called upon to contribute.

This report was drafted with a view to commenting specifically on aspects of an election
process which involve possibilities for election fraud based on the manipulation of figures.

The report makes a distinction between inexperience and fraud, pointing out that fraud is
intentional deception.

The report focuses on a number of sensitive elements concerning fraud, such as voter
registration, voter turnout and potential discrepancies between the vote count and tabulation
of results.

Finally, the last chapter is devoted in particular to the following three means of preventing
fraud: transparency of the process; the accountability of all State representatives responsible
for organising an election; and public confidence.

This implies in particular the efficient working of electoral administrations, public scrutiny of
voter lists, appropriate forms for results, timely reporting of results, the presence of
international observers, parallel vote tabulation.

The Council adopted the draft report on figure base d management of possible
electoral fraud, with some amendments ( CDL-AD(2010)043).

5. Norway

Mr. Dag Henrik Sandbakken, State Secretary of the Norwegian Ministry of Local Government
and Regional Development (the Ministry) requested the European Commission for Democracy
through Law (Venice Commission) to examine aspects of the Norwegian election system
relating to the resolution of electoral disputes. The request was more specifically to evaluate
the provisions relating to the consideration of appeals and the validation of the elections as well
as how they fit into Norway’s international obligations. This request is part of the initiatives
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taken by Norway to implement the recommendations made in the final report of the Office for
Democratic Institutions and Human Rights of the Organisation for Security and Co-operation in
Europe (OSCE/ODIHR) following its evaluation of the 14 September 2009 legislative elections.

Following this request the Venice Commission and OSCE/ODIHR drafted a joint opinion in
particular concerning electoral disputes. This document, drawn up on the basis of
comments by Messrs Mifsud Bonnici and Paczolay, as well as Ms Morry (OSCE/ODIHR
expert), was submitted to the Council for adoption (CDL-EL(2010)029; cf. CDL-EL(2010)025
and 026). Mr Mifsud Bonnici presented the opinion to the Council.

The Constitution and the Electoral law stipulate that Parliament is competent for appeals
concerning the right to vote in the case of legislative elections. The electoral law stipulates that
the National Electoral Commission is competent for other appeals. The law does not provide
for the right of further appeal to a Court.

The draft opinion concludes that Norway has a long tradition of holding democratic elections
which enjoy a high level of public confidence. The current Norwegian legislation on electoral
dispute resolution is based on constitutional and legal traditions, maintaining a separation of
powers to ensure the sovereignty of the parliament. However, the system of appeals in
electoral matters does diverge from international commitments and standards, as well as good
practice. In order to meet international standards and commitments, Norway should include the
judiciary in the process of electoral dispute resolution. It should provide for final appeal on all
election-related complaints to a court. Furthermore, the final validation of the election should
include a possibility of appeal to a high judicial body, such as the Supreme Court. Finally, good
practice suggests that establishing time limits for complaints and appeals would be beneficial.

The Council adopted the draft joint opinion on the electoral legislation of Norway, with
some amendments ( CDL-AD(2010)046).

6. Ukraine

Following a request from Mr Lytvyn, President of the Ukrainian Parliament, the Council
examined the draft opinion on the draft unified electoral code of Ukraine on the basis of
comments by Messrs N. Esanu and S. Darmanovic (CDL-EL(2010)033, see CDL-
EL(2010)034). Mr Darmanovic presented the draft opinion to the Council.

Mr Darmanovic pointed out that several members of Parliament have worked on this draft
text and several Round Tables on this issue were organised in 2008-2009. Considerable
efforts have been made to improve the Electoral law of Ukraine and the result is on the
whole positive.

However, a few recommendations to improve the code were made in the draft opinion. The
draft in particular underlines that the code is a very long document and should be made
more understandable not only for the general public but also for its interpretation by judges.
The codification of all electoral provisions in a single document should be welcomed.
Concerning political parties, the code requires that they should have existed for at least one
year before they become eligible to take part in elections; this is not in line with European
standards.

Compared to the existing laws, there are other improvements in the draft code, in particular
the uniformity of procedures and the organisation of Election Commissions. The draft also
gives more guarantees for the transparency of the electoral process and the rights of NGOs
in the field of election observation.
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Concerning the issue of appeals, the rapporteur underlined that it is crucial to define the
scope of all competent bodies in order to avoid any conflict in the interpretation of the
electoral code. The question of which jurisdiction is competent for appeals needs to be
clarified.

In addition, Mr Darmanovic informed the Council that a working group set up at the initiative
of the President of Ukraine, is currently working on the electoral legislation and he stated
that the rapporteurs would like the recommendations made in the draft opinion to be taken
into account as part of this work.

The Council adopted the draft opinion on the draft unified electoral code of Ukraine,
with some amendments ( CDL-AD(2010)047).

7. United Kingdom

Following a request from the United Kingdom Electoral Commission, the Council examined
the draft opinion on the code of practice for electoral observers drawn up by the above
mentioned Commission (CDL-EL(2010)035, see CDL-EL(2010)036) on the basis of
comments by Ms Alanis Figueroa and Mr Mifsud Bonnici, who presented the opinion to the
Council.

Mr Mifsud Bonnici stressed both the excellent initiative of the United Kingdom Electoral
Commission in drawing up this code of practice for electoral observers, aimed at clarifying
the electoral law for those who receive the code, and the quality of the guidelines it contains.
He indicated in this respect that the code of practice is largely in conformity with international
standards.

The code grants the same rights to both national and international observers. Among the
most important recommendations, the draft opinion proposes extending the observation
period, which is limited to the voting day in the code. The text could also be simplified to
avoid some redundancies. It is also recommended that there should be an appeals
procedure in case of removal of observers. Finally, should the President of a polling station
need to limit the number of observers present for the good administration of the vote, the
choice should be politically balanced.

The Council adopted the draft opinion on the United Kingdom code of practice for
electoral observers ( CDL-AD(2010)045).

8. Other developments and future activities
The Council was informed that it may shortly be called on:
- an opinion on the reform of the electoral law of Armenia (see item 2 of this report);

- a study on the abuse of administrative resources: this is a general problem in
Europe;

- a report on the electoral rights of people with disabilities; work on this issue,
requested by the Parliamentary Assembly will start in January 2011,
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9.

an opinion on the new draft electoral code of “the former Yugoslav Republic of
Macedonia™ work on this opinion will start in the first months of 2011 jointly with
OSCE/ODIHR;

an opinion on the future new draft electoral code of Georgia: a request for opinion on
the new draft electoral code of Georgia should be sent to the Commission during
2011 once the working group on electoral reform has completed its work;

an opinion on the unified electoral code of Bulgaria: a request was received from the
Congress of Local and Regional Authorities of the Council of Europe concerning a
draft electoral code as adopted in its first reading by the National Assembly of
Bulgaria. Bearing in mind that this draft will very shortly be adopted in its second
reading, it was agreed to provide an opinion on the adopted electoral code.

Co-operation with OSCE/ODIHR

An exchange of views took place with the representatives from OSCE/ODIHR on the
possibilities of future co-operation. The representatives stated that ODIHR had received a
request for an opinion on the new draft electoral code of “the former Yugoslav Republic of
Macedonia” and proposed to prepare an opinion jointly with the Venice Commission. They
also stressed that a request is expected from the Parliament of Georgia for an opinion on the
future new draft electoral code of Georgia (see item 8 above).

10.

Date of the next meeting

The Council decided to hold its next meeting on Thursday, 24 March 2011 at 10.00 a.m.
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