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1. At the 36" plenary meeting of the Commission on 16 to 17 &eper 1998 the
representative of the Office of the High Represiardgd OHR) informed the Commission that
the High Representative wished the Commission tadystthe issues pertaining to
consultation and co-operation between Bosnia andzdgevina and the Entities in
concluding and implementing international agreemseiihe Commission decided to first
pursue its consideration of a number of specifierimational agreements submitted to it by
the OHR and then come back to the more generakiqnesFollowing the adoption of the
Commission’s opinion on these specific internatiamreements at the 8plenary meeting
on 11 to 12 December 1998 (document CDL-INF(98)28 Sub-commission on the
Federal and Regional State asked the working gwhjgh had prepared the previous
opinion to study the more general questions as well

2. The working group, composed of Messrs Bartole, btegs and Tuori with Mr Scholsem in
the chair met in Paris on 29 January 1999 and iedd@ on 19 March 1999 together with
OHR representativessThe Sub-commission examined the draft opinion ameg by the
Working Group in Bologna on 19 March 1999 and imi¢e on 17 June 1999 and, after
amending it, submitted it to the Commission forrappl. The present text was adopted by
the Commission at its $lenary meeting in Venice on 18 to 19 June 1999.>

3. The present opinion examines questions of competehBosnia and Herzegovina (BH) and
the Entities from the point of view of BH constituial law. It is clear that, under
international law, BH may validly conclude treatiasareas of Entity responsibility without
consulting the Entities. Whether internally BH niyso is a separate question.

4. The opinion does not address questions pertainlngagreements on special parallel
relationships between Entities and neighbourindeStarhese agreements are dealt with in
the above-mentioned opinion (CDL-INF(98)20).

5. While it is not the main object of the opinion tddsess the division of responsibilities
between the various institutions of BH, a few wastisuld be said with respect to the role of
the Presidency and the Council of Ministers. Adidl.3 of the Constitution gives the
Presidency the main role with respect to foreigatiens and states in particular that the
Presidency negotiates treaties of BH. This doeselvew not mean that this role of the
Presidency excludes the Council of Ministers, dndoiuld be appropriate for the Ministry of
Foreign Affairs to carry out such negotiations ke tpractical level on behalf of the
Presidency and with its consent. This is in acaocdawith Article 43 of the Law on the
Council of Ministers of BH which providesThe Ministry for Foreign Affairs has
responsibility for: foreign policy under the genkdirection of the presidency. Negotiates
treaties and agreementsThe Minister for Foreign Affairs nevertheless alwagmains a
member of the Council of Ministers and is not indiually answerable to the Presidency.

I. The conclusion of inter national agreements by BH and the Entities

6. The conclusion of certain categories of treatiesepdew legal problems. Within areas under
the exclusive responsibility of BH at the intertalel, such as immigration or asylum, BH
may conclude treaties without consulting the EditiBy contrast, the Entities are not
competent to conclude any treaties in these fields.
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Article 111.2.(d) of the Constitution explicitly @horises the Entities to conclude international
agreements in other areas, subject to the con$gheBH Parliamentary Assembly. This
provision does not explicitly require an early adtetion of BH institutions on international
agreements Entities wish to conclude. However thigi€s would be well advised to consult
the BH authorities systematically at an early stigavoid problems later when the consent
of the Parliamentary Assembly is sought. The Comsimsrecommends the establishment of
a generally applicable procedure for such congaoitat

The main legal issue is whether BH has the powerotclude international agreements in
areas which are internally within the exclusivepassibility of the Entities. It is clear that
BH may be empowered by the Entities to concluddr sigreements. This corresponds to a
practice provided for in Art. IIl.5 of the Constiton and to a practical necessity since it will
often be impossible for the Entities to concludeparticular multilateral agreements. For
such agreements the Entities remain dependenteowitiingness of the BH Presidency to
negotiate and conclude international agreementsttagd have no possibility to oblige the
Presidency to conclude such agreements if it doewish to do so.

The question is however whether BH may act in thesas without the consent of the
Entities. With respect to international agreemet®, interpretations of the responsibilities
of BH may be put forward: either BH may be saich&we a general responsibility under the
Constitution to conclude any international agreetmen the responsibilities of BH at the

external level may be understood as being paralltie internal responsibilities and limited

to areas for which an explicit responsibility itributed to BH by the Constitution.

This depends in particular on the interpretatiordicle 111.1.(a) of the Constitution giving
BH responsibility for foreign policy. This provisiomay either be understood as giving BH
responsibility for conducting international relat® in whatever field and thereby the
capacity to conclude any international agreemengsoreferring only to foreign relations at
the political level and not including agreements.ghore technical character or as including
agreements for which the political aspects prewaér the technical aspects. To give an
example: the accession of BH to the Statute ofQbencil of Europe would undoubtedly be
a political act and could be based on the BH resipdity for foreign policy, whereas
accession to the Social Charter of the Council wioe would mainly concern social and
labour law, two fields reserved to the Entities] amght therefore be considered as requiring
the consent of the Entities. Of course, the disittncwill not always be clear-cut and a treaty
which might well be regarded as technical with e its substance may become political
due to specific considerations, e.g. a crisis eértiations between the States concerned.

A number of arguments may be advanced in favouregfuiring Entity consent for
international agreements touching Entity respohiséds at the internal level:

* The general distribution of responsibilities asviled for in particular in Art. 111.3.(a)
heavily favours the Entities and it would seem pible to have this tendency also
reflected at the external level;

« The BH Constitution tends to give exclusive resjalises; it would therefore be
appropriate to leave the various fields in theitirety, including their external aspects,
within the responsibility of the Entities;

e Under Art. 1ll.2.(d) of the Constitution the En&f may conclude international
agreements with the consent of the BH Parliamen&sgembly: this shows that
international agreements are not exclusively reseto BH;
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* The external competence should not be a devicelinga®H to gain influence in areas
reserved to the Entities;

« It will be very difficult for BH to conclude inteational agreements in areas under the
exclusive responsibility of the Entities for whi&H will lack the appropriate technical
competence;

» If the Entities have to implement the Agreemenerathey should have a role in the
decision on whether the Agreement is concluded.

12.There are however a number of arguments of equajhiven favour of granting BH a
general responsibility to conclude internationale@gnents without prior authorisation by the
Entities:

* The BH Constitution puts particular emphasis oregaérding the international position
of BH: this is apparent from Art. .1, from the eeénces to sovereignty, territorial
integrity and partly also international personality the Preamble and Arts. 111.2.(a),
ll.5.(a) and VI.3.(a) and from the numerous refees to international aspects
throughout the text (e.g.: the first four respoilisibs enumerated for the Presidency in
Art. V.3.(a) to (d) all concern foreign policy);

 The very weakness of BH as a federal State indicttie necessity to safeguard its
international position;

e Art. lll.2.(b) of the Constitution emphasises then@ary responsibility of BH for all
international obligations;

« Granting this possibility does not seem to entaittipular risks for the interests of the
Entities since, within the institutional set-up BH, the House of Peoples is able to
protect the interests of the Entities and to prewy encroachment of BH on areas of
Entity responsibility;

» It is very difficult to separate foreign policy frotechnical areas: if accession to the
Council of Europe is a political act and covered oxy by Art. lll.1.(a) but also by Art.
1.1, it will nevertheless oblige the Entities tkeéaimportant steps within their fields of
responsibility, in particular with respect to thelicial system.

13.The Commission does not feel called upon to prooeumself on this important legal

guestion at the present stage. As set out abogemamts of considerable weight may be
advanced in favour of either approach and it idaithe organs of BH, in particular to the
Constitutional Court, to take the final decision. dddition, instead of a general rule that
agreements touching Entity responsibility do omadb require Entity consent, one could also
differentiate on the basis of whether elementsooéign policy or elements of a specific
subject matter within the responsibility of the iHas prevail. For the moment it seems
sufficient to point out the main arguments and & wfgproceeding in practice. There are also
good reasons in favour of a pragmatic approachdaseconsultations and co-operation
leaving the legal question undecided.

14.In many areas BH will not be able to conclude megiul agreements without the co-
operation of the Entities. On the other hand, thmtitiEs may not conclude agreements
without the consent of the BH Parliamentary Assgmbklo-operation is therefore in the
interest of both sides and, indeed, it has alrestaiged. In itOpinion on the constitutionality
of international agreements concluded by BH andhe Entities (CDL-INF (98) 20)he
Commission noted, and approved in principle, tteefice of concluding joint agreements to
be signed both by BH and an Entity. In a stateroétiie BH Presidency of 10 March 1997
it is set forth that “the Agreements exclusivelydanthe competence of BH shall be signed
in accordance with the previously established piooe the agreements which create
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commitments and rights for the Entities shall lgmed by the authorised member of the BH
Presidency and the authorised representative oElfiigy.” One may well wonder whether
such a sweeping statement is really within the pewé the Presidency; nevertheless it has

to be noted that the BH Presidency is aware ohtwexl for co-operation with the Entities in
this respect.

15.BH and the Entities therefore seem on the way ndifig a pragmatic approach to the
guestion which does not violate any legal pringpl@he Commission urges them to go
further and define a generally applicable consoltatprocedure for all international
agreements touching upon Entity responsibilitiebie TCommission notes that such a
pragmatic approach has precedents. In the Lindaweehgent of 1958 between the
Federation and the Lander in Germany both sidesessgly maintain their legal position
while agreeing on consultation mechanisms.

16.In addition, BH would seem well advised to introdunew legislation governing the
conclusion and implementation of international agments. Legislation dating from the
period prior to the entry into force of the Consiidn is obviously no longer adapted to the
unique constitutional situation of the country.

17.As a conclusion the Commission therefore notes wibpect to the conclusion of
international agreements within BH:

* International agreements in areas within the resipdity of BH at the internal level
may be concluded by BH without consulting the Eetit

 The Entities may, with the consent of the BH Pamkatary Assembly, conclude
international agreements in their areas of respditgiand would be well advised to
enter into early consultations with BH organs wheishing to enter into such
agreements;

e Consultation mechanisms between BH and the Entsiesuld be established for

international agreements to be entered into by Btitlvconcern responsibilities of the
Entities at the internal level.

I1. Theimplementation of international agreements

18. Appropriate early consultations should enable mwid to be avoided when international
agreements concluded by BH have to be implemeritéieaEntity level. The Commission
underlines in this respect the general obligatibrihe Entities under Art. II.2.(b) of the
Constitution to provide all necessary assistandbdgaovernment of BH in order to enable it
to honour its international commitments. This islearly defined obligation of the Entities
and BH may address the Constitutional Court under X1.3.(a) of the Constitution
whenever this obligation is not honoured.

19.As an additional step one might consider whethernight substitute Entity action required
by an international agreement but not taken by Hrgity despite the international
commitment. The Austrian Constitution provides @einational precedent for responsibility
passing in such a situation from an entity to teedfation. Its Art. 16.(4) provides: ” The
Lander are bound to take measures which within their manwus sphere of competence
become necessary for the implementation of intevnat agreements; shouldLand fail to
comply punctually with this obligation, competerfoe such measures, in particular too for
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the issue of the necessary laws, passes tBuhd....” This also corresponds to the practice
in Switzerland.

20.In the absence of an explicit provision to thieetfin the BH Constitution the Commission
hesitates to affirm that the legal situation in Biasis similar to Austria. The proper way to
deal with such issues under the BH Constitutioto iaddress the Constitutional Court under
Art. VI.3.(a). Nevertheless, if despite a decismnthe Constitutional Court an Entity still
fails to take the steps necessary to honour amiatienal commitment, it seems possible to
assume that, in order to avoid becoming respon$ibla violation of international law, BH
then may take the required measures as part ébrigggn policy responsibility under Art.
[ll.1.(a) and as necessary to preserve the soveye@nd international personality of BH
under Art. 111.5.

[11. Theinternational agreementslisted in Annex | of the BH Constitution

21.With respect to the international human rights agrents listed in Annex | to the
Constitution, BH is under an obligation by virtuieAat. 11.7 of the Constitution to become a
Party to them if this is not already the case.

22.According to the information provided to the Comsii®, BH is indeed, as a successor State
of the former SFRY, a Party to the various UN Cartians listed in this Annex.

23.The same is not true with respect to the three €ibahEurope Conventions:

 The European Convention for the Prevention of Tertand Inhuman or Degrading
Treatment or Punishment

* The European Charter for Regional or Minority Laages

» The Framework Convention for the Protection of biadil Minorities.

On 30 September 1996 governmental decrees ratifiiese three treaties were published in
the Official Gazette of BH. However, no instrumentratification, approval, acceptance or
accession was ever deposited with the Secretaner@enf the Council of Europe with
respect to any of these treaties, although in ateMMémoire of November 1996 the
Directorate of Legal Affairs of the Council of Ep® drew the attention of the BH
authorities to the necessary international procesiur

24.1n effect the situation with respect to the threeventions has to be distinguished:

* The European Convention for the Prevention of Tortured dnhuman or Degrading
Treatment or Punishmens, pending the entry into force of Protocol No.tdl the
Convention, not open to accession by non-membeégsste the Council of Europe. BH
therefore cannot accede at the moment.

« The Committee of Ministers of the Council of Eurapay, under the terms of Art. 20 of
the European Charter for Regional or Minority Languagéwite a State that is not a
member of the Council of Europe to accede to tharteh BH should therefore ask the
Committee of Ministers to address such an invitatmBH.

» The Committee of Ministers of the Council of Eurapay, under the terms of Art. 29 of
theFramework Convention for the Protection of NatioWahorities, invite a State that is
not a member of the Council of Europe to accedbaaConvention. BH should therefore
ask the Committee of Ministers to address sucheitaetion to BH.
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25.BH being under an obligation to become a Parthés¢ treaties, the BH authorities have to
take all necessary steps to make accession posEit#eBH authorities are therefore under a
constitutional obligation to ask the Committee oinidters of the Council of Europe to be
invited to accede to the Charter and the FrameWorkvention and to deposit instruments of
accession with the Secretary General of the Cowfh@&lurope once the respective invitations

have been received.



