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FEDERAL AND REGIONAL STATES

FOREWORD

This report is the result of the work of the Eurap&ommission for Democracy through Law,
in particular within the framework of the activiief the Sub-Commission on the Federal State
and Regional State. It was adopted by the Comnmisgtigts 31st meeting (Venice, 20-21 June
1997).

The report was drawn up following the decision kg the Venice Commission at its 27th
meeting (Venice, 17-18 May 1996) to undertake dystn the current problems of federalism.
At its 28" meeting (Venice, 13-14 September 1996), the Cosianisadopted a questionnaire
on federal and regional States. This questionigigeneral in scope and is intended to address
all the main issues arising for federal and redi@tates. It should, moreover, be seen in the
context of the constitutional reform which is undey in Italy and, in particular, of the plans to
modify Italy’s constitutional structure along fedkelines. Special emphasis has therefore been
placed on subjects of current concern in Italy,hsas taxation matters (point 1.4 of the
questionnaire).

The report is based largely on the replies to tmesgonnaire on federal and regional States.
This questionnaire (document CDL-FED (96) 1) isagied in the Annex. The replies are
contained in documents CDL-FED (97) 2 and CDL-FED)@3, available from the Venice
Commission Secretariat. The general approach ofjtlestionnaire, and also of this study, is
inspired largely by the document drawn up by thesident of the European Commission for
Democracy through Law, Mr. Antonio La Pergola, @i : “Form and reform of the State:
choosing a federal model” (doc. CDL-FED (96) 2).

The replies to the questionnaire concern the faligWederal and regional States: Argentina,
Austria, Belgium, Bosnia and Herzegovina, Canadan@ny, Italy, Russia, Spain, Switzerland
and the United States.

In addition, members from other States were inviteaeply, if they so desired, to the questions
which they considered relevant to their particutauntry. Replies were provided by the
following States: Bulgaria, Finland, Portugal ankidine. The parts of these replies concerned
in particular with decentralised structures are mamnised in the footnotes of this report, which
otherwise concentrates on federal and regionag¢$Stat

It should also be noted that the following termagyl has been chosen:

- the expression “Central State” describes therakntgans of the State (whether it is
federal or regional);

- the term “entities” denotes the constituent comitmes of the State.

The same terminology appliesutatis mutandiso the decentralised unitary States which replied



to the questionnaire.

INTRODUCTION

The continent of Europe has lived through conslidlerahanges over the past few years. These
have been expressed in a trend towards both ititagi@nd decentralisation, or even, in some
cases, disintegration. The integrationist trend, ¢bnstruction of Europe, in turn combines
territorial extension - enlargement - and extensaina practical level-deepening. The
decentralisationist trend does not manifest itseliély by decentralisation pure and simple, but
also and above all by regionalisation and fedextitin. These changes should be seen in a
general context of intense constitutional activityaracterised not only by the adoption of new
democratic constitutions in central and eastermijrbut also by structural reforms in western
Europe.

In particular, a trend towards transferring powieosn the Central State to the periphery is
under way in a number of States. For instance,qoaater of a century Belgium has changed
from a traditional unitary State to a regional &tahen a federal State, while the powers of
Spain’s autonomous communities are increasinglyewéshging. The debate on Italy’'s
transformation into a federal State is in full sgvilNascent Russian federalism is characterised
by great complexity and the way in which it opesaséll raises a number of questions which
have not been fully resolved.

The trend towards transferring powers to the perphhas even been reflected at the
supranational and international level. Thus unterNlaastricht Treaty the Committee of the
Regions within the European Community was set Uyg Conference of European Local and
Regional Authorities has been transformed intadbegress of Local and Regional Authorities;
the latter adopted, at its third session, Resalusio (96) on the European Charter of Regional
Self-Government, which stresses the importanceanisterring powers from the State to the
lower-level public authorities in the Europe of @mow.

This development is an expression of the prinogflsubsidiarity, which emerged during the
19th century and has been energetically reiteiateztent decades.

It is in this context that the present study shdaddseen. The approach is therefore not intended
to be theoretical but, through examining the sitmaof federal and regional States, it seeks to
answer specific questions, from the perspectivfatafe constitutional reforms.

The structure of the report is of course basedelgrgpn that of the questionnaire
(CDL-FED (96) 1) and contains six chapters covetirgmost important aspects of federal and
regional States.

- The first chapter deals with the basic aspectsh s whether there is a symmetric or
asymmetric federal or regional system in operattbe, basis of the existence of the
entities and whether their territorial basis or memmay be modified.

- A second chapter is concerned with the distributdf powers and focuses on tax
matters.
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- A third chapter identifies the entities’ organsdapolitical systems and determines
whether the latter are similar to the politicalteys of the Central State.

- A fourth chapter focuses not on the powers ofthiities as such but on participation by
the entities in the decision-making process of @eatral State, in particular via the
second chambers.

- A fifth chapter is concerned with co-operatiotvizen the Central State and the entities
(co-operative federalism and regionalism).

- A sixth and final chapter deals with the mechausisvhich enable the Central State or
the entities to satisfy themselves that the orgzinthe other legal system have not
contravened the higher rules, in particular thegan the distribution of powers.

l. THE STRUCTURE OF THE STATE
1. Determining thefederal and regional States

This report does not start with a theoretical dedin of the concept of a federal or regional
State. It is concerned with States which are desdrby their national law as federal or regional
States and aims to determine the substance whiglbengiven to these concepts.

Of the States which replied to the questionnaine, following are federal States: Austria,
Belgium, Germany, Russia, Switzerland, Argentinasia and Herzegovina, Canada and the
United States. Italy and Spain are regional States.

2. Thechoice of thefederal or regional system
a. Thefederal States

Most of the federal systems considered were forbyetthe association of States or pre-existing
communities. Their creation can thus be explainekigtorical reasons.

In Switzerland the Confederation - an old and very loose assowoiaof rural and urban
communities - gradually developed into a federatestThe Confederation of States based on
the Federal Pact of 1815 was thus transformed848,linto a federal State consisting of the
same cantons, most of which had been in existemagehturies.

The federal structure of the United Stai®®lso based on the transformation of a confédera
system consisting of pre-existing entities. Therkr British colonies united under the Articles
of Confederation of 1777 formed a federal Stateetham the Constitution of 1787. Canadian
federalism was established by association, in 18Brought together previously separate
British colonies for political, economic and mitgapurposes; a federal State was created to
provide protection from possible US designs ortdtstory, in order to ensure the stability of
Canada Province, which included Ontario and Quedatto guarantee the country’s economic
development, in particular with regard to the cargtion of railways. In Argentinathe basic
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entities, known as “provinces”, also existed ptmthe creation of the federal State.

Germanfederalism is rooted in a thousand-year-old hystduring which Germany constituted
a unitary State only during the National Sociafistiod (1993-45). After 1945, thiednder
(federal states) were reconstituted before ther@legtate and a Parliamentary Council made up
of delegates from thednderadopted the State’s Basic Law.

After the disappearance of the Austro-Hungarian angdny, seven existing historical regions
and two newly constituted regions grouped togethéne form of a federal State, the Republic
of Austria Austrian federalism therefore also has a histbbesis.

Other federal States, however, were formed by igsodiation of unitary States.

Belgiumwas formerly a traditional unitary State whichtvieen 1970 and 1993, was gradually
transformed into a federal State consisting of comities and regions.

In the context of the Soviet Union, although thes&anSoviet Federated Socialist Republic
(RSFSR) was officially federal in nature, insofar i& consisted of autonomous republics,
autonomous regions and autonomous districts, eel@rélism only began with the breakdown
of the USSR and, subsequently, the conclusion,loN&y 1992, of the Federal Treaty of the
Russian Federation with the members of the Federalihe regions, territories and cities of
federal status henceforth became subjects of ter&ton just like the autonomous republics,
for instance.

b. Theregional States
The two regional States which exist in Europe toslage once unitary States.

The talian Constitution of 1947 provided for the division thie territory into regions. The
establishment of a regional State was undertakatugily, since it depended on the adoption of
laws on regional elections, the regions’ financedources and the transfer of administrative
functions to the regions, not to mention laws netato the regions with special status (five
regions which have specific ethnic, cultural omglirstic characteristics). The statutes of the
special regions were adopted before the laws comgethe ordinary regions, and the special
regions started to function before the ordinarnjiaegy The powers of the different special
regions are not identical.

It should be noted that the Constituent Assembligiwhdopted the Italian Constitution rejected

the idea of a federal system, since it considdnatl guch a system would imply a sharing of

sovereignty between the Central State and theemtithe question no longer arises today in the
same terms. As the developments referred to belmgest, the distinction between a federal

and a regional State is more a difference of detipae of kind.
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In Spain the 1978 Constitution enabled the regions toesgautonomy. Gradually, the demand
spread, to such an extent that there is no longgrpart of the country without political
autonomy. Spain can therefore be described as Stae" of autonomies”, rather than as a
regional State, even though the autonomous comiesingorrespond largely to the old
historical regions

3. Thebass of the existence of the entities
The constitutional texts of the federal and redidtatesstudied all refer to the existence of

entities, except for the Spanish Constitution. Sameation them all by name, while others refer
to other secondary texts.

The first category includes the Austriand_Swis<Constitutions, which list the federated States.
In Belgium the Constitution expressly recognises the exister three communities, (French,

1 Ukraineis the only one of the unitary States which repti@the questionnaire

to have been faced with the question of establisaifederal structure after its
accession to independence; such a transformatios negected as this would
have been an innovation that would have been cke@hing with the Ukrainian
mentality.

Bulgarig on the other hand, is a centralised State, divioto regions which
are of a purely administrative nature and do nar#fore have any autonomous
powers; this centralised character is justified tye country’s small size, its
relatively homogeneous national composition and famt that it has been
undergoing a transition from totalitarianism to amdocratic government.

Portugal also has a pronounced unitary character. The Gtuigin provides
for the creation of ordinary regions, simple decelided administrative
districts. However, these do not yet exist. Themepill therefore be concerned
only with the autonomous (island) regions of theréz and Madeira, which are
characterised by their specific geographical sitoat

Like Portugal,_Finlandis a unitary state to which an island territory thwvi
special autonomous status belongs, viz. the Alsiasds. After the inhabitants
of these islands - who are mainly Swedish-speahinngegard themselves as a
separate entity from Finland’'s other Swedish-spggknhabitants - expressed
the desire to become part of Sweden again, the élafrthe League of Nations
decided, in 1921, that the islands belonged todfid] which was, however,
required to confer upon them a certain measureubbrromy. The autonomous
status, which was subsequently extended, is thmeretdated to a specific
situation, not only from the geographical but afsom the linguistic and
historical point of view. On the Finnish mainlankdowever, federations of
municipalities have enjoyed powers in respect giomal physical planning for
decades; since 1993, they have been known as hgralvifederations”, and
their powers have been extended to cover regicaaldpment in general.
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Flemish and German-speaking) and three regionsl¢@d/alFlemish and Brussels) and refers to
them by name. The Constitution of Bosnia and Hewvie@ refers to the two entities (the
Federation of Bosnia and Herzegovina, and RepuBiikaka).

The RussianConstitution also contains an exhaustive liste# subjects of the Federation
(republics, territories, regions, cities of fedesthtus, autonomous regions, autonomous
districts).

The situation of Canada fairly similar: while the 1867 Constitution ez only to the original
four provinces, the other six provinces joined @anadian Federation or were established by
laws or legislative measures which are constitaliamtheir scope.

In Italy, the Constitution lists all the regions. It prasédfor five regions enjoying special forms
and conditions of autonomy, under special statudepted through constitutional laws.

The GermarConstitution provides for the division of the Feat®n intoL&nder- a principle
which is inviolable. It lists thé.&nderin its preamble. However, federal legislation miay,
certain circumstances (see below, Section 1.6),ifytte territorial basis or even the number of
Lander.

In the United Stateshe existence of the States is referred to irCivestitution but they are not
listed. Congress is responsible for the admissiorew States.

Lastly, the situation in Spais specific, since the Constitution confines ftselrecognising the
right to autonomy, without even providing for thastence of autonomous communities. It is at
their request that the different parts of the teryi have become autonomous, and the
geographical framework of these autonomous comiesni$ established by their statutes of
autonomy, complex normative acts which are sulife@ special drafting procedure and are
adopted in the form of a national organic Jaw

4, L ocal autonomy (general survey)
This report does not intend to deal in detail vt question of local autonomy. It is, however,
interesting to ask oneself whether the existene@efetleral or regional State affects the question

of local autonomy.

Generally speaking, in the federal States the muresf local autonomy is, to a greater or lesser
extent, a matter for the entities.

In the unitary Statestudied, however, the entities are listed in tlo@sTitution
only in the case of Ukraind he_Finnishand Portugues€onstitutions refer by
name only to the autonomous regions; in Finlartde establishment of
provincial federations is provided for in an ordmyalaw. In Bulgarig the
existence of the entities is provided for in thex€itution but the determination
of their territory is a matter for the President thie Republic, upon a proposal
from the Government.
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Three States_(Switzerlan€anadaand the_United Statp¢eave it to the federated States to
organise their territorial subdivisions and thudetgislate concerning the existence and, where
appropriate, the powers of the lower-level publitharities.

The Constitutions of the other States studied gueeathe existence and the autonomy of the
local public authorities.

The constitutional principle of communal autononnyits the powers of both the legislature of
the Central State and, where applicable, the Egi®s of the federated States or regions.
However, the authorities of the entities or Cerfitatte exercise a degree of supervision over the
activities of the local authoritids

5. Symmetric/asymmetric federalism and regionalism

The existence of a federal or regional structuresdwot mean that the entities are necessarily
equal. On the contrary, there are major differehetween the States studied with regard to two
points:

- the powers of the entities;
- participation by the entities in the decision-ingkprocess of the Central State.

Where the equality of the entities is guaranteegeneral terms, it is a question of symmetric
federalism (or regionalism); however, where thera tertain inequality between the entities, it
is a question of asymmetric federalism (or regisna).

In the _United Stateand_Argentinathe States or provinces have the same powertharghme
rights to participate in the decision-making prece$ the Central State, through the Senate
(which has two members per State in the UnitedeStahd three members per province in
Argentina). To that extent they represent symmétderalism.

In the United Statesthe States also have equal powers with regarahtendments to the
Constitution (which must be ratified by three-qaestof the States and which may be requested
by a convention called at the request of two-thaofdhe States).

The Swisssystem is also symmetric; it is completely so wébard to powers but there is one
exception, mainly for historical reasons, with melg participation in the federal will. The six
half-cantons are each entitled to only one setiigrStates Council - the second federal chamber
- whilst the 20 full cantons are entitled to twatse The half-cantons have a half-vote (and not a
full vote) in constitutional referendums (which veg a majority of the people and the cantons),
the referendum which eight cantons may request vetard to laws, federal decrees of a
general nature and certain treaties, as well #geilcontext of the convening of an extraordinary
meeting of the federal chambers, which may be tqdéby five cantons.

®  Local autonomy is also recognised in the fouramiStates which replied to the

guestionnaire.
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Germanand Austrianfederalism is also symmetric with regard to th&tribution of powers
(except for the special status of Vienna, whiclbash a province and a commune) but not
insofar as participation by theanderprovinces in the second chamber is concerned: the
number of deputies representing ttEndevprovinces in the German or Austri@undesrat
(federal council) varies according to their popolateven though it is not directly proportional
to the size of the population (in Germany, it varieom three to six, in Austria from three to
twelve).

In Canadaall the provinces in principle have the sameslegive powers. On the other hand,
participation by the provinces in the decisionghef Central State varies:

- the composition of the Canadi&enate is based on four major regions: Quebe2shas
senators; Ontario 24; the West 24 (six for eacthefprovinces of British Columbia,
Alberta, Saskatchewan and Manitoba); and the MagitProvinces 24 (ten for Nova
Scotia, ten for New Brunswick and four for Princdwiard Island). Newfoundland,
which became part of Canada in 1949, has six senatal the Northwest Territories
and Yukon Territory one each;

- the population of the provinces is crucial foreamdments to the Constitution, which
may generally be modified only with the consense¥en provinces representing 50%
of the Canadian population;

- Quebec also occupies three of the nine seatamada’s Supreme Court.

The arrangements in Boshia and Herzegowrealso symmetric with regard to powers and
asymmetric with regard to participation in the orgiaf the Central State: two-thirds of the
members of the central authorities (the Parlianmgni&ssembly - both the House of
Representatives and the House of Peoples - thed&meg, the Council of Ministers, the
Constitutional Court and the Central Bank) comemfrthe Federation of Bosnia and
Herzegovina, and one-third from the Republika Sapsk

Unlike the above, the Russiatonstitutional system provides for full equalityn@eng the
subjects of the Federation with regard to pawitgm in the organs of the Central State (each
member of the Federation delegates two represesdatd the Federation Council, the upper
house of the Federal Assembly) and constitutiomeralments (which must be approved by the
organs of the legislative authority of at least-tinds of the members of the Federation). There
is, however, a certain asymmetry with regard todis¢ribution of powers. On the one hand,
there are different types of subjects of the Feubera autonomous republics, regions, cities of
federal status, autonomous region, autonomousatistrwhich do not have exactly the same
powers; for instance, only the republics have iblet to determine their official languages. On
the other hand, the asymmetry stems more from@aipgty of Russia, whereby the distribution
of powers does not result from the Constitutionnejothis states that, insofar as the joint
(concurrent) powers of the Federation and its stbjare concerned, treaties determining the
areas of responsibility and functions may be caferubetween the organs of the State authority
of the Russian Federation and the organs of the Stahority of the subjects of the Russian
Federation. Since, by definition, these treatiesxdbnecessarily have the same content, they
introduce a relatively large degree of asymmetry.
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In the last three States to be examined (Belgilialy and_Spai)) the question of symmetry
arises only with regard to the distribution of posyeas the participation of the entities in the
decision-making process of the Central State iy Vierited in those countries (see below,
Section IV). In particular, the entities are nopresented as such in the second chamber
(roughly a fifth of Spanish senators and a quastdtalian senators are, however, elected in
regional constituencies, the others in subdivisiohsegions, in an asymmetric manner, since
the number of senators is based essentially onlgiogn). At the very most, a limited element
of symmetry is discernible in the fact that fivggimmal assemblies in Italy may, on an equal
footing, request a referendum.

With regard to the distribution of powers, the thi®tates in question may be categorised as
follows, from the most symmetric to the most asyrmitie

- in Belgium the three communities and the three regions imcipie have the same
powers, although there are exceptions: the Gerpeaking community is not
competent to decide the use of languages. The @susstitutions have certain special
characteristics making them particularly compléxnay, for instance, be noted that the
Brussels Capital region is subject, in respecteofain matters, to a kind of “high-level
supervision” by the federal authorities.

The Belgiansystem is asymmetric with regard to the entitipsiver to organise
themselves: the German-speaking community and thesBls Capital region do not
have the entities’ powers to organise themselveshwhave been conferred on the
Flemish community, the Walloon region and the Foahone community;

- the Italiansystem is asymmetric since it is characterisethbycoexistence of regions
with special status and ordinary regions. The speegions have more powers than the
ordinary regions and the powers of the differeetcsd regions are not identical;

- the greatest degree of asymmetry can be fourideirtase of Spairsince it is not the
Constitution which determines the powers of theomoinous communities but the
institutions and powers of each autonomous commang determined by its statute of
autonomy, a complex act subject to a special dgfirocedure and adopted in the form
of a national organic laly

6. M odification of theterritorial basisor the number of entities
Modification of the number of entities (by mergar secession) or of their borders is not

governed in the same way by all the constitutidhese are even sometimes silent on certain
aspects of this matter.

Of the four unitary States studied, only Bulgarg fully symmetric. The
existence of special autonomous status in the tithee States examined entails
a certain asymmetry: in Finland involves the Aland Islands, in Portughle
Azores and Madeira and, in Ukrainthe Autonomous Republic of Crimea. In
Ukraine, the cities of Kyiv and Sebastopol als@gspecial autonomous status.
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Generally speaking, such modifications are exceptiand can only take place following a
cumbersome procedure involving both the CentrakStad the entities concerned.

Only Belgiumappears - officially - to be an exception to thike. The borders of the linguistic
regions (on which the communities are based) amdeions may be modified by special laws
which require a majority of two-thirds of the memberesent in the two assemblies (Chamber
of Deputies and Senate) and a majority of eactuistig group (French and Dutch), with a
majority of the members of each group being presemé regions or communities therefore
have no power to intervene in decisions in thistenghowever, the requirement for there to be
a majority of each linguistic group guarantees thair interests will not be damaged by the
central authority; in actual fact, modificationtbe frontiers is virtually impossible in political
terms.

All the other States studied require the agreenoérthe Central State and of the entities
concerned.

In Argenting the merger or division of provinces requires tumsent of the provinces
concerned and of Congress; the same applies tBtthes of the United Statéke consent of
the States being expressed by their legislativéelshd

In Russia any territorial change requires the agreemerth@fFederation and of the subjects
concerned; in_Austriaconstitutional laws agreeing to such changes rbasadopted by the
Federation and the provinces in question.

In Canadathe Constitution provides for the modificationfaintiers, subject to the agreement
of the central parliament (Senate and the Houseomimons) and the provincial legislatures
affected by the change; merger or partition reguareonstitutional amendment.

In Bosnia and Herzegovinthe delimitation between the two entities prodifier in Annex 2 to
the Dayton Agreements could in theory be modifigth ihe agreement of the two entities;
there is no provision for division ana fortiori, merger of the entities.

Other States provide for direct participation bg fheople, to a greater or lesser extent, in
territorial modifications.

In Switzerland this participation takes three forms: firstlye thpproval of the people concerned
is necessary, secondly, that of the people of #moos affected and, thirdly, a federal
amendment to the Constitution, which requires afdidomajority, of the people and of the
cantons. In_Italya merger or partition, proposed by the municigsemblies representing at
least a third of the population concerned, musig@oved by a regional referendum, then by a
constitutional law; modification of the borders thfe regions, proposed by the municipal
assemblies concerned, must be approved by regiefeaendum, then by ordinary law. The
result of the regional referendum is not bindinglemnational legislator.

In Germany reorganisation of the territory is possible untksteral law, but only after the
Lander concerned have been given a hearing, and musbridenced by a plebiscite on the
territory in question; in addition, territorial mifidations are possible only if they have a
historical, cultural, economic and linguistic basis
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Finally, in Spain while modification of the regional borders is mxfpressly ruled out by the
Constitution, there is no provision for a mechanfemsuch modification and no changes have
taken place so far - the Constitution lays dowry ¢iné procedural arrangements for a possible
merger between the Basque Country and NaXarre

1. DISTRIBUTION OF POWERS

An examination of the distribution of powers betwéiee Central State and the entities makes it
possible to determine the substance of federalisragionalism. In other words, the greater the
number of matters which do not fall within the rewfi the Central State, the more marked the
federalism or regionalism.

This subject is therefore central to the studyatiax matters will be elaborated upon in detalil,
since the extent of resources, especially tax ressulargely determines the entities’ and,
moreover, the Central State’s scope for action.

1 Principles governing thedistribution of powers

Before examining the distribution of powers, itgde basis must be established. Is the
distribution of powers provided for in the Condiita or another act? Does the text which
distributes powers contain one or two lists of p®e

In most of the federal States studied, the Conistitus the only basis for the distribution of
powers. More often than not, it contains a listfederal powers: the entities enjoy residual
power. This applies to Switzerlan@ermany Austria- even though the residual powers of the
Landerprovinces are relatively limited - Bosnia and Hgm@ving Argentinaand the_United
States(admittedly, in this country the clauses confermpowers to the Union are given a very
broad interpretation).

The situation is similar in Russielowever, given the extent of the powers confetngon the
Federation, the powers of the constituent entiigedd well be excessively limited. That is why
treaties defining the limits of competence and fiams have been concluded by the Federation
with a number of its members.

Modifications to the borders, or even the numbé&non-autonomous entities in
the unitary Stateshould in principle be easier. Thus, in Bulgarthey are
decided by the President of the Republic on a malpivpom the Government. In
Finland, however, it is in practice possible for a muniify to move from one
provincial federation to another only if all the maipalities concerned are in
agreement (in particular, those of the federatidmol will have to accept the
municipality which wishes to change federation).Ukraine the merger or
division of the entities requires a constitutionaimendment. Finally,
modification of the borders of the autonomous dlaegions of Finland (the
Aland Islands) or Portugal (the Azores and Madeiganot really a practical
proposition.
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Of the federal States studied, two deviate fromrtie that the Central State is responsible for
conferring powers, viz. Canadad_Belgium

In Canadathe distribution of powers is entirely governgdtbhe Federal Constitution, which
contains both a list of the federal powers andteoli the provinces’ powers. Residual power in
principle belongs to the Central State; this rulestnhowever, be qualified by the fact that
responsibility for local and private matters is fevred upon the provinces, which may be
regarded as a minor residual power.

The Belgiansystem is in a class of its own. First of all, Fesleral State enjoys residual power.

At the most, the Constitution states that a cartgiital amendment at a later date will transfer
residual power to the communities and the regiBesondly, while the community powers are

in fact listed by the Constitution, only the priplei is occasionally referred to, so that they must
be specified by special law (and by an ordinaryilasefar as the German-speaking community
is concerned). Lastly, there is only a very vagdierence in the Constitution to regional powers,
which are spelt out in detail in special laws.Hbsld be noted that, while the distribution of

powers is therefore laid down to a large extergubconstitutional acts, the special laws are
very rigid, and that in practice changing the distiion of powers therefore seems as difficult as
in most other federal States.

In the regional State@dtaly and Spain), the Central States enjoy tisedtel power. The Italian
Constitution lists the powers of the ordinary regiowhilst the specific powers of the regions
with special status are contained in the constibali laws relating to those regions. The
constitutional provisions must be implemented bgirary national legislation where the
ordinary regions are concerned and by special gavental decrees where the special regions
are concerned, in agreement with these regioreifatter case.

In Spain the Constitution lays down a complex system gfridiution of powers which
functions in the following manner. The central 8taas exclusive power over a finite list of
matters, which cannot be encroached upon by tlwmantous communities. Other matters may
be taken up by the autonomous communities accotditigeir respective status of autonomy,
subject to a complex procedure and by nationalemphting statute. The exercise of certain
exclusive powers of the State may be delegatedirwitkrtain limits to the autonomous
communities; however, the entitlement to the powaay not be delegated to the autonomous
communities.

In the unitary Stateshe entities may quite simply not have any autune
powers (Bulgaria If not, it is only natural for the Central State have
subsidiary power. In_Portugadnd Ukraine the powers of the autonomous
entities are listed in the Constitution; the siioatin the_Finnishprovince of
Aland is similar, since the law on the autonomytis province is of a
constitutional nature; this law contains two lisesyjumerating on the one hand
the powers of the Finnish State and, on the ottherise of the Aland Islands,
without there being any subsidiary power. The pews#rFinland's provincial
federations and Ukraine's oblasts are the subjhotyever, only of ordinary
laws (which have not yet been adopted in Ukraine).
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2. Types of powers

The purpose of this section is to define generaguaies of legislative powers of the Central
State and the entities. Clearly, such an exereisaat take into account the finer points of the
distinctions made under the laws of the differemtes; it is more concerned with formulating a
common terminology by extracting the essential {soin

The question studied here, which is of a constitati nature, is the distribution of the powers to
adopt normative acts, or legislative powers. Tharibution of administrative or executive
powers, however, is not dealt with in the contdxhe questionnaire or of this report (however,
see section I1.3.c below).

a. Exclusive powers
The first type of power is exclusive powers.

Only the Central States and entities respectivedy tegislate in areas for which they have
exclusive responsibility. At the most, it could aecepted that, in order to avoid a negative
conflict of responsibilities, the conferring of em exclusive power to the Central State will not
ipso jureabrogate legislation enacted by the entities.

The idea of exclusive power is accepted in alff¢eral States studied, both at the federal level
and at that of the federated States. In Rudsiavever, it appears to be difficult to define
exclusive powers of the members of the Federatiothe basis of the Constitution alone; these
may be provided for in the context of Russia’s asytnic federalism by treaties between the
Federation and its members.

Exclusive powers are the rule_in Belgiu@anadaArgentinaand, it would appear, Bosnia and
Herzegovina

In the United State$oth Union and States, in principle, have exgkigiowers, although many
of their powers are parallel. In some areas, tlaeSthave the power to act in the absence of
federal legislation, although they are oustedeffétderal government acts (concurrent power).

The approach is different in the regional Statedy(and_Spaily where the Central State has
residual power. In_ltalyit is not explicitly a matter of exclusive poweathough there are
grounds for applying this idea to the Central Stgbewers in areas where the regions do not
have any power; on the other hand, there is no thileh as exclusive powers of the regions. In
Spain the idea of exclusive power may be applied tasafer which the Central State is wholly
responsible, insofar as both the legislative as aslexecutive and administrative aspects are
concerned. The autonomous communities also hatarcexclusive powefs

" In Finland the powers conferred upon the Aland Islands henone hand, and

the Central State, on the other, are in principl@o exclusive nature.
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b. Concurrent powers

It is a question of concurrent powers, in accordanith the German terminology, when the
Central State has the power to exhaust all aspéetsnatter, the entities retaining the power to
legislate only as long as and insofar as that miaéte not been exhausted by the Federation. The
crucial distinction between areas where the CeBti@ie has exclusive powers and those where
it has concurrent powers is that in the first caseprinciple, the entities may not legislate
(unless on an absolutely exceptional and provisibaais, or by delegation), whereas in the
second case the legislation of entities often @&»n a lasting basis with legislation by the
Central State, which has not exhausted the matter.

The concept of concurrent powers in the sensereefeio above is accepted above all in
Germany Russiaand_Switzerlandin Germanythe Federation’s right to legislate in areas wher
it has concurrent powers is subject to the prieogflsubsidiarity being observed (where federal
laws and regulations are needed in order to acl@quivalent living conditions or to safeguard
legal or economic unity in the interests of theté&tas a whole). In_Russighe field of
concurrent powers is often the subject of agreesneetween the Federation and its subjects
(under which the Federation in particular renountesright to exhaust the matter). In the
United Statesmatters in respect of which the States may leigish the absence of or subject to
federal legislation fall within concurrent powers.

In Canadathe only areas in which there are concurrent ppvae defined here (concurrent
powers weighted in favour of the Federation) amcaljure and immigration. Allowances and
old-age pensions, however, are areas where thereoacurrent powers weighted in favour of
the provinces, in that federal legislation appligdess it is incompatible with provincial

legislation: in these matters, contrary to a gdnerde, provincial law takes precedence over
federal law.

Austria also has a similar category of legislation, sitiee Federation has subsidiary authority
where the provinces do not adopt the necessargmmiting laws in connection with a federal
law or an international agreement in respect of#tenfalling within their jurisdiction. In such
cases, the central State may legislate on a pooxkbasis.

C. The power to adopt framework laws

Many States also have a system in which the CefStiate adopts framework laws, ie it
legislates on matters of principle while the eesitiare competent to legislate on matters of
execution and detail and with regard to executiaper.

The system of framework laws exists first of al@ermany Austria Switzerlandand_Belgium

In Belgium the mechanisms for supervising the activitietheffederated entities (for instance,
in the fields of international relations or finahaeay be considered similar to the power to
enact framework laws.

Italy's regional system is based largely on the adopfidramework laws in various forms.

The extent of the role played by the Central Statges according to the type of power which
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the regions have.
Two types of power apply to all the regions: "cament" and "supplementary” powers:

- with regard to "concurrent” powers within the mieg of Italian law, the regions act in
accordance with the framework laws of the State;

- with regard to "supplementary” powers, the regiaat on the basis of delegation by the
central legislature.

In addition, the special regions enjoy two othg@etyof power:

- "primary" powers in the sense of Italian law, ethiare limited only by the general
principles of the national legal system, the basies of the economic and social
reforms and international obligations entered ibjothe State (which enables the
national legislature to adopt certain laws); and

- "integrative” powers, which enable the regionsupplement national law with detailed
rules aimed at safeguarding local interests.

The concurrent regional legislation is aimed atlengenting the principles of the national
framework laws, while the integrative regional laave bound by the framework of the national
legislation.

Supplementary powers may be regarded as delegagsd Section 11.3.a below). Finally,
regulations limiting primary powers may have thareleter of framework laws, but legislation
on international undertakings and economic andasoeform may also be of a more detailed
nature, which would be a case of concurrent povretise sense meant here (see section I.2.b
above).

In Spain the system of framework laws must also be regbadea cornerstone of regionalism.
In many matters which are the subject of statutesutbonomy the State determines solely the
guestions of principle, leaving the autonomous caomities to legislate on questions of detail.
It should be noted that the State sometimes tenlégjislate beyond the principfedn that case,

a framework law establishes basic principles amectives, conferring upon the autonomous
communities the right to legislate on questiondedil.

The system of the Aland Islands, in Finlahds a specific type of power which
may be referred to as "joint powers", in the setisd the agreement of the
authorities of the Central State and of the entdycerned is required for them
to be exercised. Thus national laws concerning phaciples of property
ownership in the province require the agreemenhefprovincial legislature.
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d. Paralld powers

Some States still have the concept of parallel ppwEhis has been especially developed in
Switzerland The Constitution entrusts a task or a respoiityiltd the Confederation without
necessarily preventing the cantons from exercisingidentical task or assuming a similar
responsibility. The Confederation and the cant@awhdegislate in their respective spheres of
competence. Federal and cantonal powers do natastcupon one another. For instance, civil
and criminal proceedings before the Federal Caartecunder federal law while cantonal laws
apply to civil and criminal proceedings before ttantonal courts; direct income taxes are
levied both by the Confederation, on the basiedéfal law, and by the cantons, on the basis of
cantonal law.

Such a concept exists, in Argentwih regard to indirect taxation, and_in Canadtn regard

to both direct taxes and certain indirect taxe8dfgium the same applies, at least in principle,
with regard to grants and taxation. In practicethia_ United Stateghe Union and the States
have parallel powers in many areas of social welfer Spain parallel powers exist under the
name of "indistinct powers".

In Germany on the other hand, as a general rule, anythixedtdy the Federation is exempt
from any taxation by the entities.

3. Arrangementsfor exercising the powers

Briefly, some details should be given of certairagements for exercising the powers, in
particular with regard to the general matter ofdbkegation of powers.

a. The delegation of powers
Certain States (Austridelgium Argentinaand_Canadarule out or make no provision for the

delegation of legislative powers from the centratlipment to the parliaments of the entities
and vice versa.

The delegation of powers from the entities to tlemtél State is provided for solely in Bosnia
and Herzegovina

In Russia the device of treaties between the Federationtargiibjects replaces the delegation
of powers. These treaties may transfer powers footh the Federation to the entities and from
the entities to the Federation.

In all the other States where it is accepted, ddiey applies only to the powers of the Central
State. It is expressly provided for_in Germdimythe field of exclusive legislative powers bét
Federation as well as with regard to statutory sjdend is common in Switzerlaifespecially

in the field of concurrent powers). Italidaws may delegate certain powers, the so-called
“supplementary” powers, to the regions.

In Spain delegation of certain powers by means of orditeans is possible. However, in that
case a framework law establishes the basic pregipind directives, conferring upon the
autonomous communities the right to legislate oestjans of detail. Only amendment of the
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statutes of autonomy can transfer the holdershia power from the Central State to the
autonomous communities, but it must not affectdire competences which the State may not
relinquish.

b. Participation by the Central Statein the exercising of powers by the entities
In Germanythere is also a specific category known as “jtasks”.

In a number of areas for which théinder are responsible, the Federation participates in
carrying out theLanders tasks if those tasks are important and if suatiigpation by the
Federation is necessary to improve living condgjaihe federal law lays down a framework
plan, with the agreement of thand concerned, and bears at least half of the cost.

C. Thegranting of executive powersto the entities

Where the Central State possesses a legislativerptve power to apply the legislation enacted
by it may, however, fall to the entities. It is tha matter of executive federalisixecutive
federalism, ie the application of the law of thental State by the entities (which therefore
have executive powers in areas where the Centité 8as the legislative power), is the rule in
Germanyand _Switzerlandand is frequently applied in Austri@painand Canadawhere, for
instance, criminal law is a federal matter but adstering it is a matter for the provinces. In
Russia the executive organs of the subjects of the ¢ider (like the organs of local self-
government) apply the federal law. The Russianesysts based on there being a single
executive power: in the fields falling within thexotusive or concurrent powers of the
Federation, the organs of executive power of tHgests of the Federation are obliged to
implement the decrees and instructions of fedegars of executive power and are answerable
to them. In the United Statesn the other hand, it is generally the federghons which apply
federal law. There are numerous exceptions howéwemstance, the State bodies implement
programmes financed jointly by the Union and thete3t

4, The scope of the varioustypes of powers

After defining the various types of powers, it ecassary to determine the matters to which they
apply. However, the subject is so complex thattlieno question of listing in this report all the
powers of the Central State and the entities; yeueferred to the replies to the questionnaire
for further details. The specific case of powerthwegard to international relations will then be
studied.

The question of powers with regard to tax mattetsch is particularly relevant to certain legal
systems that are undergoing changes, will, howéeeexamined in greater detail.

a Internal powers

®  The delegation of powers to autonomous entitiesitdry States is provided for

in Portugalin respect of matters of specific interest torégions which are not
the preserve of the central organs; the same applid-inland in limited areas,
with the agreement of the provincial legislaturetaf Aland Islands.
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As already stated, the subject is so complex thigt mot possible to summarise here all the
replies to the questionnaire, in order to set outietail which areas are covered by a type of
power of the Central State or the entities; it Iso aifficult to define general rules that are
applicable in the States concerned. For furtheaildetyou are referred to the actual text of the
replies (documents CDL-FED (97) 2 and CDL-FED (37)available on request from the
Commission Secretariat.

A study of the powers, especially the internal p@mydoes, however, enable one to determine to
a large extent the degree of centralisation oryexsely, federalisation or regionalisation of a
State, even though other factors, to which we dledlirn later, come into play (whether the
entities have judicial organs, participation by #mgities in the Central State’s decision-making
process, how closely the entities are supervisatidgentral Stat&)

Of the States studied, the regional States aren@agnight assume, more centralised than the
federal States. However, there are also differentetegree among the regional States and
among the federal States. Thus Italy least insofar as the ordinary regions are eomed, is
more centralised than Spaiin Italy, a constitutional amendment or the adoption of a
constitutional law would be necessary to extend gbeers of the regions, except where
"supplementary" powers are concerned. In Spainaccepted that powers may be transferred to
the autonomous communities to a greater extentekpressly provided for in the Constitution,
and such transfers of powers have taken placeraufaof all the autonomous communities.

With regard to the federal State&ustria may be regarded as the most centralised; matters
which are the exclusive preserve of the provingesfairly few in number and are similar to
those for which the regions are responsible inrSpaitaly (eg agriculture, hunting, fisheries,
tourism, regional roads, building); most mattere ahe legislative, if not executive
responsibility of the Federation.

In Argenting federal powers - which are nearly all exclusiveature - are numerous and leave
little scope for the provinces, especially as they often given a wide definition (for instance,
the federal State is responsible for providing floe advancement and well-being of all
provinces or, to quote another example, for humareldpment and economic progress with
regard for social justice).

The Belgiansystem remains based on the residual power detteral State; to a large extent

this concerns matters in which the federated States, as in the other States, few powers (civil
and commercial law, criminal law, social law, naitiy affairs) but also extends to home affairs,
justice, social security and, for the key poinitsafice and tax law. The relatively wide range of
federal powers is strengthened by the fact thaptiveer to execute federal law remains with the

10 In the unitary States legislative powers are thesprve of the Central State -

subject to special statutes of autonomy, whichezonide powers on Finlarsi

autonomous province of Aland, and the fairly extenspowers of the
Portugueseregions of the Azores and Madeira. The Ukrainfaonstitution

states that the Autonomous Republic of Crimea mdgpta normative
regulations in certain matters of local interest.
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Central State.

Russianfederalism, it should be remembered, is asymmatsofar as the distribution of
powers is concerned, so that the extent to whiehState is federal can be defined only in
relation to a given subject of the Federation. Rnlasis of the text of the Constitution, it may
be considered that the residual power of the stsbEdhe Federation is very limited, and that a
fairly centralised system remains in place: thigug for the subjects of the Federation which
have not concluded a treaty with the Federatiowever, those subjects which have concluded
such agreements with the Federation do have wileers.

Except for the specific case of Bosnia and Herzimgpwhose Central State is still weak, the
States in which federalism is most pronounced _agem@ny Switzerlangd Canadaand the
United States

Insofar as the relevant powers have not been garsfto the European Community where EC
Member States are concerned, a number of mateethesubject of an exclusive or concurrent
federal power in these four States, and in allotitwer federal or regional States studied, except
Bosnia and Herzegovindhey may be regarded as the Central State’samrgetences, viz.
defence, the currency, intellectual property, baptay, post and telecommunication, weights
and measures, criminal law and customs. Only thkerStatesand Canadado not have a
unified system of private law (although the law gming marriage and divorce is federal in
Canada; the solemnisation of marriage is a maitehe province). Quebec has a system based
on civil law and the other provinces a system basedommon law. Only in Canada is social
security largely the responsibility of the entities

The system in Bosnia and Herzegovesems to grant even fewer powers to the Centasd St
than the systems in the above-mentioned Statesetdwit is still too early to prejudge how it
operates: in particular, the Central State is nesipte in respect of matters which "are necessary
to preserve the sovereignty, territorial integrigolitical independence, and international
personality of Bosnia and Herzegovina"; only timé tell whether or not this phrase is to be
interpreted in a wider sense.

The above information concerning the powers whith@entral State possesses in all the cases
studied are of interest from a comparative poinvietv but it would be foolhardy to deduce
from this that the State can continue to exist drdgrtain matters are centralised.

Conversely, it is virtually impossible to determimdnat the spheres of competence of the
regions or federated States must be in the cazérefl" regional or federal State, especially as
certain matters may fall only partly within the pessibility of the entities, particularly where
there are concurrent powers or framework laws.
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b. Powersin thefield of international relations
aa. Traditional inter national law

In principle, the Central State enjoys general potgeconclude international treaties in the
sense that it may enter into obligations at therirdtional level even in respect of matters for
which the entities are responsible at the inteleal. The only exception is Belgiynwhere
international competence corresponds to internapedence in the sense that the communities
and the regions alone conclude treaties concematters which are their exclusive preserve
(with the federal authority being able, for reasstietly enumerated in the special law, to take
action to oppose the conclusion of such treatiEs¢. State, the communities and the regions
have concluded a co-operation agreement on theguoes for concluding joint treaties (which
relate to both community or regional powers andetteral powers): these treaties must be
approved by all the legislative assemblies conckrne

In Germany relations with the other States shall be condudig the Federation. The
Federation's power to conclude treaties in ar@lsd within the exclusive legislative power of
the Lander is disputed. Amodus vivendiknown as the "Lindau agreement”, between the
Federation and the&nder, has led to the following situation: in areas Whare an internal
matter for thed_énder(such as cultural affairs), the procedure for tiagag treaties takes place
in close co-operation with thginder, which are sometimes even involved directly. Thader
may, within the framework of their legislative pawand with the consent of the Federal
Government, conclude treaties with foreign States.

In Russia international treaties affecting areas for whmhbjects of the Federation are
responsible are concluded in agreement with thensrgof the State authorities of those
subjects. Subjects of the Federation may maintagrm@al economic and international relations;
the Russian Federation’s Ministry of Foreign Affagxercises a co-ordinating role in order to
ensure that the Russian Federation pursues a sixtgiaal policy.

Provided that the federal law (including the in&gional treaties concluded by the federal State)
is observed, a number of federal States allowdHerhted States to conclude certain treaties. In
Austrig the provinces may, with the agreement and uruerstupervision of the Federation,
conclude international agreements in matters talwithin their legislative power with adjacent
foreign States or their entities. In Switzerlatfte cantons have the power to conclude treaties
on matters concerning the public economy, relatwitis neighbours and the police; in practice,
the cantons have even concluded treaties in otkasaThe conclusion of these agreements in
principle takes place via the Federal Council. Atoels Constitution states that the provinces
may conclude international treaties provided that/tare not incompatible with the external
policy or powers of the Federal Government andhatedetrimental to the nation’s credibility.
The provinces may sigmter alia, partial treaties concerned with the administratid justice,
economic interests and works benefiting the comtyuafter informing the Federal Congress.
In Bosnia and Herzegovinthe entities are authorised to conclude intesnatitreaties with the
agreement of the (federal) Parliamentary AssemABlylaw adopted by the Parliamentary
Assembly may enable the entities to conclude cetygies of agreement without its consent.

Furthermore, consultation of the federated entifgsr to the conclusion of international
treaties does not concern only topics which armi@nnal matter for them. Thus in Austriae
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provinces must be given a hearing prior to the lesian of an international agreement which
affects their interests; in_Germang Land must be consulted in good time prior to the
conclusion of a treaty which affects its particidanation.

In the_United Stateshe Union has the exclusive power to concludermational treaties.

In the regional Stateshe role of the entities with regard to interoaél affairs is very limited.

In Italy, the regions may maintain certain relations wigional authorities of other States but
may not conclude treaties; the Central State mesntormed and, in certain cases, give its
consent; in_Spairioo, the international activities of the autonomaommunities may not
involve the conclusion of treaties, nor entail indiaée and current obligations vis-a-vis foreign
public authorities, nor have implications for th&at8's external policy or involve Spain’s
responsibility towards other States or internafionaupranational organisatidns

In general, thgowers to execute international treatm® shared between the Central State and
the entities in the same way as the purely intgpoaters (for instance, in Germariustria
Belgium Switzerlandand_Canadaln the_United Statesiowever, only Congress has the power
to adopt the legislation implementing internatiomaaties. Italyalso seems to be an exception,
since the implementation of international law bg tegions must be subject to a delegation of
powers. The execution of international treatieschuded by the Russidfederation is the joint
(concurrent) responsibility of the Federation asdubjects.

However, a number of States accept that the CeBtinéd may substitute itself for entities which
fail in their obligations, in order to avoid an rimgement of international law_(Austria
Switzerland Belgium in the event of censure by an international @rauational court). The
importance of the question varies, however, acogrdd the State: the execution of treaties
clearly plays a far more important role in a Statech adopts a strictly dualist approach, such
as _Canadawhere any treaty requires an implementing lawntin a monist State such as
Switzerlandwhich readily acknowledges that internationalttesssare directly applicable.

bb.  Thedecison-making process of the European Union

With the increase in the powers of the European i@onity and the_European Unipithe
guestion of the participation of the federated €3taind the regions in the decision-making
process of the Union is of growing importance. Athwhe conclusion of international treaties,
there is a difference here between federal Statbsegional States, the role of the entities being
far more limited in the case of the latter.

Thus in_Austriaif measures to be adopted within the contexhefEuropean Union affect the

1 The autonomous entities play a role in internagicaffairs in two of the unitary

Statesstudied. In_Finlandif a treaty falls within the legislative power tife
province of Aland, its ratification and the entryta force of its provisions in
respect of the province presuppose the adoptiomplementing legislation by
the provincial legislature. In Portudiathe autonomous regions may participate
in the negotiation of international treaties andregments which concern them
and share in the resulting benefits.
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powers of the provinces, the Federation must inftwem; if the provinces share a uniform
viewpoint, it is binding upon the Federation, whioly also delegate to a representative of the
provinces the right to represent the Federatiomiwithe relevant organs of the Union, in
agreement with the representatives of the Fedaratio

Where matters which are the legislative resporisilaf the Germar.anderare brought before
the European Union, the exercise of the rightsyenidy the Federal Republic of Germany as a
Member State of the European Union must normallytraesferred by the Federation to a
representative of thednder designated by thBundesrat The rights in question are exercised
with the participation of the Federal Governmerd anagreement with it. Thiednderdo not
participate directly in European procedures in iofiedds, but the Federal Government must
take account of the opinion of tBeindesraif the interests of thednderare affected.

Provision has also been made enabling Beldgiarbe represented within the Council of the
European Union by a member of the regional or comitygovernments.

In Spain a new system for the participation of the autooesncommunities in European affairs
was adopted in 1994: in some matters, the negaiigtosition of the Spanish authorities in
Brussels is established by the autonomous comrasnithich adopt a shared viewpoint, while
for others a consensus between the Central Statéhanautonomous communities must be
reached.

In the regional Stateghe role of the entities in the European decisi@king process is,
however, purely consultative. In Italhis consultation is obligatory on the basishaf trdinary

legislation. In_Spainit is organised via a nhumber of multilateral diateral conferences to
promote co-operation between central governmernisitens and autonomous councilf6rs

Theimplementation of European Union lasvgenerally carried out by the Central State er th
entities in accordance with the internal distribntbf powers provided for in the Constitution.

The arrangements whereby the Central State camlistitated for the entities apply in this

matter as for the execution of international tesafin_Austricand_Belgiunj.

In ltaly, the implementation of European Union law fallsthe regions if the area in question is
one for which they are responsible internally, thet Central State may substitute itself for them
not only in the event of failure to act but alsthié matter is particularly urgent.

12 \Where a matter for which Finlarsd autonomous Province of Aland is

responsible or which is especially important foe firovince is dealt with in the
context of the European Union, the Governing Bairthe Province of Aland is
kept informed by the government and participatehénpreparation of Council
meetings in cooperation with the central governmdie Governing Board
formulates Finland’s positions concerning the aggtion of the common
policies in the province.
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5. Tax matters

A study of the distribution of powers and tax rases is of prime importance in determining,
in practical terms, what weight the entities camrthe functioning of the State. That is why this
matter will be developed. The distribution of posvéto legislate) in the tax sphere must be
distinguished from the distribution of tax revenas,the product of a federal tax, for example,
is not necessarily earmarked for the tasks of #uefal State but may pass, wholly or partly, to
the entities.

a. Thedistribution of powersin tax matters

In the federal States where the federated Statesreaidual power, the Central State’s powers
of taxation are expressly provided for in the Cibason. In Austrig tax sovereignty belongs, in
principle in its entirety, to the Federation, aadées are levied by the federal authorities; the
provinces have no powers of taxation (the comminaee autonomy in tax matters limited to
certain minor taxes).

In Russia the Constitution states that the Federation hagpower to levy federal taxes and
charges, without specifying their content, and ttere is a concurrent federal power for
establishing the general principles of taxation asgessment. The concepts used in Bosnia and
Herzegovin& Constitution are also fairly vague: the Cen8tdte is responsible for financing
its institutions and Central State obligations, le/lihe taxes raised by the entities finance the
activities of the entities. In Germarihe Federation has an exclusive right to legistatly in
respect of customs and tax monopolies: it has cosrtucompetence with regard to a series of
taxes expressly provided for in the Constitutiod amere the regulation of a matter bizand

law could affect the interests of othéinderor of the community.

In the United Stateghe Union and the States in principle have paralbwers in matters of
taxation; the States cannot, however, levy taxesngports and exports, except with the
agreement of Congress, and the revenue derivedsuocimtaxes must then be contributed to the
Union. The Federal Constitution expressly provides only for the general authority of the
Union in matters of taxation but also for its sfie@uthority with regard to income taxes.

Argentinaalso has exclusive power in respect of customstaxanonopolies; it has parallel
power with regard to indirect taxation, and alsoréspect of direct taxation for a specified
period if the defence, security and general welhdpef the State so require.

Switzerlandis the only country in which the Constitution dish detail all the taxes which are a
federal matter (exclusive or parallel).

The Constitution is of course far less explicitStates where the Central State enjoys residual
power.

In Belgium according to the Constitution both the federaté&tand the communities and
regions may, in principle, all levy taxes. The laas, however, prohibited the communities and
regions from levying surtaxes which are additioltathe taxes of the federal State or from
taxing items which have already been taxed atddergl level. A special law, which will be
dealt with below, specifies the system for finagdine communities and regions (except for the
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German-speaking community, for which an ordinawy issufficient).

In Canadathe Constitution enables the federal authoritjety direct and indirect taxes; the
provinces may levy direct taxes, indirect taxestlogir non-renewable natural resources and
forestry resources, as well as the primary proddetssed therefrom, and on their sites and
installations for generating electricity and on #lotual electricity generated.

In Spain a distinction should be drawn between the gemeoalel and the special model. Under
the general modgtaxes are in principle national. An organic lanwpdes for the possibility of
autonomous taxes, while at the same time impos#gjgrmestrictions on the ability to levy such
taxes - which cannot, for instance, be applie@xalble items taxed by the State or constitute an
obstacle to the free movement of persons, goodsices or capital. In practice, very few
autonomous taxes are levied (they account for bi@i% of autonomous revenue). On the other
hand, under the special modedich is applied in the foral community of Nawaand in the
three provinces of the Basque Country, the Statecbacluded an agreement with each of the
provinces concerned, on the basis of a specificstitational clause; the arrangements in
question are implemented by various State lawseaadble the provinces concerned to levy
virtually all taxes - which, however, remain essaiyt national taxes; only the taxes levied for
customs purposes or via a tax monopoly and alsspéeial tax on hydrocarbons in Navarre are
excluded. However, the taxes which these provinwgglevy on the basis of an agreement with
the State do not differ in kind from the taxes éevin the rest of the territory. The provinces do
not therefore have real legislative power in mattdrtaxation but rather the power to levy State
taxes for their own benefit.

Lastly, in Italy taxes are in principle a matter for the CenttateS national laws and regulations
determine the list - which is often amended - ef tdixes which the regions have the power to
levy. Regional laws and regulations determine theoumt of each regional tax and the
additional charges levied by the regions.

For a precise list of the taxes levied both byGeatral States and the entities, you are referred
to the text of the replies to the questionnairee Tdllowing information is therefore illustrative
and is intended to give some idea of the relativeortance of taxation by the Central State and
the entities respectively.

A distinction may be drawn, in simplified terms, @mg the federal and regional States studied,
between those in which taxation by the entitieylan important role and those in which
taxation by the entities plays a secondary role.

The first group (States in which taxation by thétes plays an important role) includes:

i Switzerland the Confederation levies, on an exclusive babkes,value added tax and
certain special consumption taxes, the advancetstoms duties, stamp duty and road
taxes. The cantons levy, on an exclusive basispéhsonal wealth tax, real estate tax,
estate duty, duty on conveyancing and entertainrt@entThe Confederation and the
cantons levy in parallel personal income tax amégaon the profitability, capital and
reserves of legal persons.
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. Germany the Federation legislates, on an exclusive basils,regard to customs duties
and tax monopolies. Its concurrent powers exteralltthe other taxes whose product
passes wholly or partly to it and to all the aneashich it has concurrent powers. This
includesinter alia taxes on consumption, road haulage of goods,atapiinsactions,
income and corporations. Theinder levy in particular taxes on wealth, inheritance,
motor vehicles, beer, gaming establishments andjemeral, any consumption taxes
which are not identical to federal taxes.

iil. Russia the federal taxes include value added tax, tloesexon certain categories and
types of goods, personal income tax, the tax oparate profits and inheritance tax.
The taxes which accrue to the subjects of the &é&daror the local self-governing
authorities include the tax on personal propetig, land tax, the tax on commercial
dues, the taxes which go towards town and coutdrynng, the tax on advertising, the
tax on the resale of motor vehicles and the tagdagnowners.

iv. Canadacustoms duties and excise are levied by the & &ate and financial taxes by
the provinces. Personal income tax, the tax ore#lneings of commercial companies,
sales taxes and VAT are levied by the federal Statiethe provinces in parallel.

V. Argentina the Nation levies customs duties and indirectdinett taxes. The provinces
levy indirect taxes.

Vi. the United Stateshoth the Union and the States and local goverisnierry income
taxes, sales taxes, property taxes and estatafatakgs.

Vii. Bosnia and Herzegovinéhere the situation has not yet been clarifiede Entities
should, however, levy a substantial proportionhef taxes (at present there are not even
any tax laws at Central State level but only inghgties).

The second group of States (in which national taxedominate) include:

I. Italy: the Central State levies most taxes, on the hafslaws that are often being
amended. The regions levy a number of minor tagegdhe use of motor vehicles, the
concession allowing citizens to use public propemgtural gas for heating purposes,
heating oil and refuse disposal).

ii. Austria in this country the provinces do not even have powers of taxation; the
communes have tax autonomy limited to certain mtages (for instance, real estate
tax).

iil. Belgium: even though, under the Constitution, the regams the communities could
have extensive powers of taxation, the special Wivch establishes the system for
financing the communities and regions leave théthe ioom for manoeuvre: the only
regional taxes are certain taxes which can easilpdalised (property taxes, estate duty,
etc); the regions have certain powers, dependinghencase, concerning the rates,
exemptions and even the basis of the taxes. Thgyaisa levy surtaxes on top of the
federal income tax (or reduce the rate in respéthe portion of the tax allotted to
them). However, the communities do not have anygppin practice, to lay down rules
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regarding tax matters.

iv. Spain under the general model, virtually all taxes keneed by the Central State; in
1997 the autonomous communities were empowereelgtslate on a 15% income tax
rate; otherwise, they have made hardly any uslesaf Aautonomous power to raise taxes,
apart from minor taxes such as the tax on binga. INwe they used their ability to
increase state taxes. Under the special model (Bgs@vinces and Navarre), nearly all
the taxes (as already stated) are levied at theinmial level although they are not
strictly speaking provincial taxes but nationalesevied by the provincts

b. Thedistribution of tax revenues

In all the States considered (except_for Bosniatd@degovinawhose tax system has not yet
been consolidated), a certain proportion of thetkaeBtate’s taxes accrues to the entities. This
proportion is obviously greater where the entitieg/n powers in matters of taxation are
limited. The redistribution of the Central Stat&x revenue is often intended to ensumegr
alia, an equitable distribution of resources betweererdeveloped and less developed regions.

Thus in _Austria the Federation negotiates with the provinces alhecation to them of a
(variable) percentage of its revenue, accordirthed needsKinanzausgleich

In Belgium the regions are financed, apart from via theitneg” taxes already referred to, by a

proportion of personal income tax, based on theager's place of residence; explicit

assistance as a sign of national solidarity is idemV for in favour of the region where the

income tax yield is lower than the national averdiipe Walloon region). The radio and

television licence fees and part of the personebrime tax are allotted to the communities
depending on the taxpayer's place of residence; gfathe VAT proceeds, earmarked for

education, is shared among the communities acaptditnow many pupils they have (which

implies a certain solidarity on the part of théhast community, viz. the Flemish community).
Generally speaking, two-thirds of expenditure talege at Central State level, a third at the
level of the federated entities.

In Italy, the revenue from a number of taxes is destined $pecial fund, which is to be divided
up between the regions according to criteria laosvid by the legislature; another fund is
established by the State each year for the regienshomic projects and is distributed
according to criteria adopted by Parliament in kwéh the national economic policy. These
funds enable the revenue to be redistributed tp ket less-favoured regions. The total,
consisting of the regions’ own resources, taxes fegalth-related contributions levied by the

B Inthe unitary Statestudied, most of the taxes are national taxes.€ftiéies do

not generally have any powers of taxation (unldedr-level public authorities,
such as the Finnish municipalities and Ukraine’sdbself-governing bodies).
In Finland, the (autonomous) Province of Aland may, howepssyide for
provincial taxes on income, commercial activitiesl @&ntertainment, as well as
communal taxes. Portufig autonomous regions may levy certain taxes in
accordance with the law and with what is laid dawitheir administrative and
political statutes.
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State and redistributed to the regions, accounts3% of the regions' revenue.

Spains general model provides for the transfer of appron of the State budget, in
accordance with general criteria such as populasicea, tax contributions and relative wealth,
to the administrative units of the different autormus communities. In this way, the latter on
average obtained 61% of their revenue prior to riéferm of December 1996 (with big
differences between the communities). In addit@dfo of the “territorialised” yield (in each
autonomous community) from income tax (15% up t86)9as well as the full amount of
certain taxes (estate duty and the taxes on gig/th and gambling) are transferred to the
autonomous communities (the taxes transferredlimégounted for 13.6% of the autonomous
communities’ revenue prior to the 1996 reform). BMextensive "territorialisation” of income
tax is under discussion. An interterritorial comgation fund benefits regions whose average
per capitaincome is less than 75% of avergge capitaincome in the European Union; the
distribution of this fund among the various autooo communities is weighted according to
the relative population of the communities and thkationship between the income of the
beneficiary authorities and the natiopar capitaincome. Finally, the Constitution states that
the general State budget may earmark funds faaut@nomous communities depending on the
extent of State services and activities which thaye assumed and of the minimum levels of
basic public services which they undertake to gl®whroughout the territory of Spain; for lack
of a definition of the basic services and givengteetical difficulties of applying this provision,

it has never been put into effect. Under the spetrangements for the Basque provinces and
Navarre, internal financing is the rule (at a rafe66% in the Basque Country and 88% in
Navarre); thus it is the foral territories whichdentake a transfer of resources as a contribution
to the general services of the State as a wholehviransfers only limited resources to them
(19% of revenue in the Basque Country, 11% in Nayar

Part of the taxes of the Central State is alsdtatlato the entities in States where taxation by
the entities plays an important part.

The _Germarconstitution states that half the revenue fronoiine and corporation taxes is to be
distributed between the Federation and ltBader The Federation’s andanders respective
shares of the revenue from turnover tax are lawindo a federal law which requires approval
by theBundesrat(In addition,Landerlegislation apportions to the communes or assoosbf
communes part of the total revenue from the jome$s - on income, corporations and
turnover.) Where federal legislation imposes adddl expenditure on tHeinderor withdraws
revenue from them the additional burden may beebffly grants from the Federation. The
Landefs share of revenue from the turnover tax is catedl primarily on gro rata basis
according to their number of inhabitants; fedeegfidlation may provide for additional shares
for Landerwhoseper capitaincome is lower than the national average; thestitoion also
requires appropriate compensation to be paid teebfflisparities between th&inder with
regard to their financial means.

In Switzerland part of the revenue from federal taxes is paithéocantons, which are divided
into three groups according to their financial neeafn amount corresponding to 13% of the
direct federal tax is distributed among the cantaosording to their financial means and
approximately 6% of the advance tax is apportioodg to cantons whose financial means are
below the Swiss average (the Confederation thus petwveen 5 and 10% of its revenue to the
cantons). The Confederation’s share of total fddanal cantonal taxes is three-fifths, the
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cantons’ share two-fifths.

In Canadafor a number of decades the provinces’ sharetaf tevenue has exceeded that of
the Central State. The latter takes about 45% x#staand the provinces 55%. In addition,
equalisation payments are in operation, whereby lbger-off provinces pay a certain

contribution to the less well-off provinces.

In Argenting a framework law, based on agreements betweematitn and the provinces, lays
down "co-participation” arrangements which are i@pple to direct and indirect federal taxes
(except customs duties and resources earmarkegdoific purposes). The distribution of these
resources between the nation, the provinces anditthef Buenos Aries is related directly to
their respective responsibilities, services ancttions; it is aimed at achieving an equivalent
degree of development of the quality of life an@a@uality of opportunities within the national
territory.

Approximately 55% of United Statdaaxes are federal taxes, 26% State taxes and 4&8b |
taxes. Some 16% of the revenue from federal tagesansferred to the States and local
authorities, on the basis of population and peilsegalth (in particular the number of poor) but
also on the basis of the local ability to use tieds and the political influence of the members
of Congress elected in the territories concerned.

In Russiathe sum of revenue from taxes on corporate grafitd personal income entered in
the budgets of the subjects of the Federation eterdined when these budgets are approved.
The reply to the questionnaire does not contaithdurdetails of the equalisation mechanisms
used in this country.

Generally speaking, it has therefore been founttthasfers of resources from the Central State
are made towards the periphery, the size of thrassfers of course depending, in part at least,
on the extent of the Central State's powers otitaxaThe transfer of resources in the opposite
direction is exceptional - it does happen underrBpapecial model but the taxes in question
are provided for under national legislation. Theaigation mechanisms also invariably make
use of national taxes, and not of the entities' eawes. At the most, the situation may be
different under the system in Bosnia and Herzegpwwhere there is provision for the

Federation to contribute two-thirds of the budgetl ahe Republika Srpska one third. In

14 The autonomous regions of the unitary Statedied receive part of the revenue

from certain national taxes. In Portulgdhis is a variable amount, intended to
correct disparities resulting from the fact thatetmegions in question are
islands; in_Finland the Province of Aland receives 0.45% of the Stattal
revenue together with the amount (if any) by wiiehincome and wealth taxes
levied in the province exceed 0.5% of the totddydé the same taxes for the
country as a whole. In_Ukrainghe Autonomous Republic of Crimea, like the
other regions - oblasts - and cities of Kyiv andb&opol, receives a
predetermined share of the national taxes (vanjregween 10 and 100%,
depending on the type of tax). In addition, Statesilies may be apportioned to
the non-autonomous entities in a differentiated meanaccount being taken
inter alia of their economic and social situatidrir{land, Ukraine.
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practice, it is, however, clear that equalisatiomplies solidarity being shown by the "rich"
entities towards the "poor" entities.

C. The spending power and expenditure power

It is clear from the previous paragraph that cérgovernments' tax revenue is not reserved
solely for their own purposes. It is also beingduse finance the activities of lower tiers of
government.

In one category of cases, this just means coninigpud lower authorities' general budgets and
financial equalisation. In principle the naturdlué authorities' activities is unaffected.

In Argenting for instance, central government may make gremtbe provinces which have
incomes insufficient to cover ordinary expenditureln Canadathe federal government may
donate funds to individuals, bodies and governmeiitsin fields for which the provinces are
responsible, but it cannot at the same time passdéon to regulate those fields. One result of
federal spending power has been equalisation, 90 assure a fairer distribution between
wealthy and less well-off provinces. In Russiantral government is still entitled to take
responsibility for the expenditure of the subjemftshe Federation. Germdaw also provides
for federal grants to cover the general expendibpfiftnancially weak Lander. In Switzerland
the cantons' shares of the proceeds of federas,tad@ch serve to compensate them for their
shrinking financial powers and, in addition, toseff the costs of collecting federal taxes, are
also used for equalisation. AusfriBelgium Spain Italy and the_United Statesiso have
equalisation systems, about which no more willdid bere (see chapter 11.5.b abpve

In a second category of cases, in contrast, cegtrarnments may make specific expenditure
in fields for which lower tiers of government aesponsible, which does have some effect on
their activities. Such expenditure is not alloviredustria Belgiumor Argentina In Germany

in contrast, the federal government may grant firnassistance to theander for their
investments and for those of municipalities ancdesasions of municipalities, where this is
necessary to avoid jeopardising the general ecanbaténce, to "equalise” economic capacities
throughout federal territory or to promote economiowth. The federal government and
Lander may also co-operate, on the basis of agreementsdacational planning and on
promoting research institutions and projects oraupgional benefit. The sharing of the costs
arising is regulated by the agreements. Slaissprovides for financial assistance to encourage
cantons to take on certain public tasks (in spheuel as public works, nature and landscape
protection and universities). In the United Statdge spending power of the national
government is an independent source of power, aitpvthe national government to spend
money for public purposes not limited by the ottiegect grants of legislative power found in
the Constitution. The national government may @asonable conditions on the receipt of
federal money to induce States (and private patitesooperate with federal policies, although
the States and localities remain free to rejectféaeral monies if they find the conditions
unacceptable. In Spaithe State may not use its subsidising powerderdto regulate this area
outside the scope of its prerogatives laid dowthkyConstitution and the statutes of autonomy.
However, the State may, under certain conditiopend money in areas falling within the
competence of the autonomous communities. If thenamous community has exclusive
competence, the State may allocate subsidies smten overall or general basis, for entire
sectors or sub-sectors of activity. For the reainpower over spending corresponds to
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normative powers (for example, if the State hasslative power while the autonomous
communities have executive power). Lastly, in ltatgntral government may, generally
speaking, spend on matters for which the regiores kgislative responsibility. Similarly,
regions may incur expenditure in fields for whi@ntral government is responsible, especially
where public works are concerned.

Central government expenditure in fields for whictver tiers of government are responsible
has to be distinguished from the funds grantechésé tiers when they apply the law of the
central state, which exist in Germamussiaand_Switzerlandin particular, and which will not
be covered in detail in this report.

[Il. THE STATE ORGANS/THE POLITICAL SYSTEM
1 Theorganisational autonomy of the entities

The aim of this section is to define what room ffmnoeuvre the entities have with regard to
organising their respective political systems.

Most federal Stategive the entities the power to adopt their coastins. This is the case in
Austria, Germany Switzerland Argentina Bosnia and Herzegovirend the United StateShe
same goes for Russialthough only the republics adopt constitutidhs; other subjects of the
Federation adopt statutes. Historically, the ctutsdhs of the Canadiaprovinces have been
adopted in various forms. However, the 1982 cartsgiital law now authorises the provinces to
amend their constitutions, so that the situatio€anada has become similar to that in other
federal States.

In two States, the procedure for the adoption efdbnstitution by the entities is followed by a
procedure at federal level. In Austrthe constitution - like any provincial legislatie must be
communicated, prior to promulgation, to the Fed&@alernment, which may object; if the
provincial parliament confirms and promulgates thid, the Federal Government may ask the
Constitutional Court to consider its constitutiatyal In Switzerland the Federal Assembly
examines whether the cantonal constitution compléis federal and international law before
giving its backing.

The primacy of federal laws one of the foundations of any federal Statee @bnstitutions of
the entities must therefore always comply with fatleaw. This sometimes imposes specific
rules with regard to the content of such constingi

In Germanythe constitutional systems in tbé@ndermust be in accordance with the principles
of a State which is by rights republican, democratid social within the meaning of the Basic
Law. In theLander(as well as the districts and communes), the pemypist be represented as a
result of elections by a suffrage which is univerdizect, free and secret.

In Switzerland the cantonal constitutions must guarantee theceskgy of political rights in
accordance with republican, representative or deatiocforms, ie they must establish a
parliament elected by the people if the legislativection is not exercised directly by the
people. In addition, the cantons must make providior the compulsory constitutional
referendum and the popular initiative with regard@anstitutional matters.
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In Argenting the provinces must ensure a republican form ekgonent and guarantee the
separation of powers. The Federal Constitutioniges/for all the provinces to have an elected
government.

In the United Stateshe Constitution also imposes a republican fofigowernment; this results

in hardly any restrictions on States' organisati@n#onomy. More substantial constitutional
restrictions are imposed by the equal protecti@us®, which establishes "one-person - one-
vote" requirement in electing representatives, mmhibitions on discrimination in districting
and elections, and by guarantees regarding fresk@and ballot access.

In Canadathe provinces may not, however, call into questite monarchical nature of the
State.

In Russia finally, the constitutions and statutes of théjscts of the Federation must be in

accordance not only with the Federal Constitutiohdiso with the federal law on the general

principles governing the organisation of the repnéstive and executive organs of the State
authority of the subjects of the Federation, whiebwever, has not yet been adopted.

In the regional Statesand in_Belgium(which recently became a federal State, following
centrifugal process which transformed a unitaryeStato a regional and then federal State), the
entities do not have the power to amend their ¢atishs or statutes.

In Spain the organisation of the institutions of the astmous government is laid down in the
statutes of autonomy, which are complex normatote subject to special drafting procedures
but which are finally adopted in the form of orgalaws by the national parliament.

In Italy, the statutes of the ordinary regions establishirg internal organisation of those
regions are adopted by regional assemblies andowgubrby the national parliament; the
constitutional laws relating to the special regiars adopted by the national parliament.

Belgium is also characterised by the fact that it haseab federated constitution, the rules
defining the organs of the federated entities bémctuded in the Federal Constitution or in
federal laws, most with a special majority. Howeveree entities (the Flemish community, the
Walloon region and the French community) may, witfairly narrow limits, amend certain
rules relating to the composition and functionirigheir organs by “special” decrees, adopted
by a two-thirds majority.

15 While certain autonomous entities of the unitamtés may adopt their basic

texts (Constitution of the Autonomous Republic rdh€a in_Ukraine political
and administrative statutes of Portugal's autonosoegions), these texts are
subject to the approval of the national parliameFte situation of the Aland
Islands, in_Finlandis the other way round: the (national constitad) law on
the autonomy of this province is subject to theraygd of the provincial
legislature (by a two-thirds majority); the statsitef the provincial federations
(which have only purely administrative autonomy)strie approved by all the
communes of the Federation.
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2. Theorgansand political systems of the entities

Generally speaking, the entities, like the ceritate, have a legislative organ and an executive
organ (except the Flemish region of Belgimmmose powers are exercised by the Flemish
community). Furthermore, the political system of ntities hardly differs from that of the
central State.

In the United Stateand_Argentinathe presidential system has been imposed upo@éheal
State, and a similar system has been adopted &t#te or provincial level. In contrast, in
Germany Belgium ltaly, Spainand_Canadahe parliamentary system prevails with regard to
both the Central State and the entities. Therehangever, certain differences between the two
levels of the State structure: a parliament whghinicameral at the level of the entities and
bicameral at the central level; the fact that therao right to dissolve the legislature of the
entities in Belgium and some of Spain's autonomomrsimunities, except in the Basque
Country, although in Belgium there does exist t@n'structive mistrust motion”; the obligation
incumbent upon political parties in Italy to presémeir candidates for the presidency of the
regional executives before the elections only, evlsilich an obligation does not exist at a
national level.

In Austrig the political system of the Federation is mixgdrifamentary and presidential),
while the systems of the provinces are more padidary (although there is a governor - the
"Landeshauptmarin- elected either by the parliament of thend or by the population
concerned). In_Russiaghere are, broadly speaking, only differencesdetiail between the
political system of the Federation and that okiibjects; thus the latter often have, in addition
to their parliament and government, posts of peggidr governor, at the head of the executive
authority. However, in certain subjects of the Fatien attempts have been made to restore the
soviet form of government, which officially conceaies all power in the hands of the
legislative organ; the Constitutional Court hasasgal such attempts.

In Switzerland a very specific system, often described as "gi@lé exists both at the federal
level and in the cantons (there is no real Hea®dtate or Government). Furthermore, the
executive is not responsible to the legislature eanot dissolve it; the people have very
considerable powers - more, incidentally, at theazal than at the federal level. In particular,
they elect the cantonal executive directly.

Bosnia and Herzegovinhas a presidential system, like the Republika Kapsvhile the
Federation of Bosnia and Herzegovina has a paritanesystem.

Whilst the entities therefore have legislative ardcutive organs in all the federal and regional
States studied, the judicial system is often omitfomal: this is the case in the regional States
(taly and_Spaip and in_Belgiumand Argentinaln Austrig there are no provincial judicial
authorities; regional administrative courts arenpeset up and “independent administrative
authorities” have been established on a provisibasis. In Russjaxcept for the constitutional
courts and statutory tribunals operating in a nunabsubjects of the Federation, the courts are
federal organs only.

On the other hand, in Germar§witzerland Bosnia and Herzegovin&€anadaand the United
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States the federated States have their own judicial msgan Germany there are even
constitutional courts in most of théinder. Legislation on judicial organisation is essehtial
federal in Germany, while it is primarily a matter the entities in Switzerlan@nd the United
States In Canadajudicial organisation is shared between the eti8tate and the entities; at
the top, however, the system is centralised antseea by the Canadian Supreme Couirt.

In Germany Switzerlandand_Bosnia and Herzegovijnanly the supreme courts are federal; in
Canadaand the United Statethere are also lower-level federal cotfits

IV. PARTICIPATION OF THE ENTITIES IN THE DECISION-MAKING
PROCESS OF THE CENTRAL STATE

The federal or regional State is not character@dyg by the organisational autonomy of the
entities or the extent of the powers which theyr@se. It is often also marked by the fact that
the entities are recognised as having the statosgahs of the Central State, which participate
in its constitutional or legislative decision-madiprocess.

Another form of participation by the entities irethational decision-making process is of an
indirect nature. It is exercised via the secondndier, where this institution represents the
federated States or the regions.

These two aspects (direct and indirect participatll be examined separately.

1. Direct participation

Direct participation by the entities in the deasimaking process of the Central State is
generally more developed at the constitutional titethe legislative level.

6 The situation in the unitary Statemries according to the State and type of

entity. In_Bulgaria the entities do not have organs of their own;tBgals and
Finlands autonomous regions have legislative and exeeutwgans; the
Ukrainian entities and, to a certain extent, Finlamardinary regions have an
executive organ. It should be noted that in Portuga political system of the
autonomous regions is parliamentary, while thathef Central State is semi-
presidential.

In the unitary States the entities do not hawejadicial organs.
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Thus in _Russiaconstitutional amendments may enter into forcly after they have been
approved by the organs of the legislative autlesritf at least two-thirds of the subjects of the
Federation. In the United Statelsey require the agreement of the legislaturdbrele-quarters

of the States; constitutional amendments may beosex by a convention called at the request
of the legislatures of two-thirds of the StatesClanadathey require the agreement of seven
provinces covering 50% of the population; the miggiortant rules cannot even be amended
unless the provinces are unanimous. In Switzerldredfederal constituent assembly consists of
the federal electorate and the cantons. Constiitiamendments must therefore be approved
by a majority of the federal electorate and a nigjoff the cantons (a text is considered to have
been approved by a canton if a majority of thetelscwho have voted in that canton have
voted in favour). In Italydirect participation is far more limited; fivegienal assemblies may
request a constitutional referendum on a congiitati law adopted by parliament without a
two-thirds majority.

At the legislative level the ability to requestedierendum is conferred upon five ltalieggions
and eight_Swisgantons (in Switzerland, referendums may also dyecarned with certain
international treaties). Apart from in these twatess, the entities’ right of initiative in
constitutional or legislative matters also existsHussiaand Spain Its scope is, however,
limited, for the legislature is free to decide wiestor not it wishes to comply with such an
initiative. In none of the States studied doesatth@ption of ordinary laws require the agreement
of the entities or of some of the entities

2. Indirect participation

The second chamber may be regarded as represehéngntities in the following States:
Austria, GermanyRussiaSwitzerlangd Argentinaand the United States

The closeness of the link between the second chaamtobthe organs of the federated States
varies, however: in GermanheBundesrais composed of members of the governments of the
Lander, in Russiathe subjects of the Federation are representéukeifrederation Council by
the head of their executive organ and the healdeif tepresentative organ (if the representative
organ is bicameral, its representative in the Fagr Council is determined by a joint decision
of the two chambers); in Austrithe second chamber is elected by the provinaidigonent; in
Bosnia and Herzegovinthe House of Peoples is designated two-thirdbdéylouse of Peoples

of the Federation and one-third by the National efsdsly of the Republika Srpska. In
Argenting Switzerlandand the_United Statethe second chamber is elected directly by the
people of the province, canton or State.

The representation of the entities within the sdcamamber is symmetric in_Russia
Switzerland(except in the case of the half-cantons, whichtelaly one member of the States

" There is no direct participation of the entitiesthe unitary States which replied

to the questionnaire. However, there is one exoeptn Finland the Province
of Aland participates in amendments to the (camstibal) law on its autonomy
(which require a two-thirds majority in the proviatlegislature); the consent
of the provincial legislature is also required irespect of national laws
concerning the principles of ownership in the pnoe.
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Council instead of two), Argentinand the United Stat€see above, Section 1.5). In Germany
and_Austriathe number of deputies from edandprovince in theBundesratvaries according
to its population, while the House of Peoples irsfda and Herzegoving asymmetric, as
mentioned in the preceding paragraph.

The powers of the two chambers also vary: SwitadrlArgentinaand_Boshia and Herzegovina
have a system of perfect bicameralism (excepthéncase of the last of these countries, for
sessions of the Federal Assembly comprising bot#imtlers, where the 46 State councillors
carry less weight than the 200 national councillarsAustria Germanyand_Russiahowever,
the second chamber has fewer powers than the charhdeputies. In the United Statdke
Senate has powers in certain fields, such asiragityeaties and confirming the appointment of
certain officials, which the House of Represengtidoes not possess.

In Russiathe approval of the Federation Council is requosly for constitutional amendments
(by a qualified majority) and constitutional lawisy ordinary laws, the Council has a veto,
which may be reversed by the State Duma by a twdsthmajority of the total number of
deputies.

In GermanytheBundesrathas the same powers as Bundestagn constitutional matters. For
certain categories of laws (e.g. most financiaklawhe consent of the Bundesrat is required for
a bill to become law. In other legislative mattéhg Bundesramay enter an objection to a bill
by a majority vote; thBundestagnay reject this objection by a majority of its nimers; if the
Bundesraibpposed the bill by at least a two-thirds majotitye waiving of the objection by the
Bundestagmust be decided by a two-thirds majority of votest comprising, at least, the
majority of the members of tigundestag

The approval of thBundesrais also required for a number of acts adoptedhéBtindestagr
the Federal Government (a legislative state of gemay, declaration of the state of defence,
approval of certain regulations).

In Austria only laws of a constitutional nature which lirtlie powers of the provinces require
the consent of thBundesratthe same applies to international agreementsrgimgematters for
which the provinces are responsible. Bumdesraimay also oppose ordinary laws adopted by
the lower house - except for financial laws; tharober of deputies may decide to finally adopt
these laws by a qualified majority.

In Bosnia and Herzegovinacts adopted by the Parliamentary Assembly imcjpie require the
approval of at least a third of the representatiséseach entity, in both the House of
Representatives and the House of Peoples. If arityajote of a chamber does not include the
votes of a third of the deputies of an entity, @eirs and Deputy Chairs of the chamber meet
in an effort to arrive at an agreement within thdegs. If they fail, decisions may be taken by a
majority, provided that the dissenting votes cos®iiess than two-thirds of the votes of the
deputies elected in each entity.

Furthermore, if a majority of the Bosnian, CroatSerb deputies of the House of Peoples
declare that a bill of the Parliamentary Assemsl\diestructive of a vital interest", that bill may
only be approved by a majority of the Bosnian, €Craad Serb members of the House of
Peoples present and voting. If this is not the ,caggpartite commission comprising delegates
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of each community must seek to resolve the probiktimere is no solution within five days, the
matter is referred to the Constitutional Court, athivill decide whether the procedure has been
carried out correctly.

In Canadathe Senate is of a regional nature: the four maggions are represented in the
Senate and therefore take part in the decisionfiggiocess of the Central State; Quebec is
represented by 24 senators, Ontario by 24, thetikariProvinces by 24 (ten for Nova Scotia,
ten for New Brunswick, four for Prince Edward Isiynthe West by 24 (six for each of the
provinces of British Columbia, Alberta, Saskatchevead Manitoba), Newfoundland by six
senators and the Northwest Territories and Yukanitdey by one each.

In the United Statesthe way in which the President is elected alsabks the States to
participate indirectly. Officially, the Presidergt not elected directly. Presidential electors are
elected in the States, who will vote for the caatidwho has received the largest number of
votes in the State; the candidate who obtains aolate majority of the votes of the presidential
electors is elected President. In the absence ofalasolute majority, the House of
Representatives elects the President from amonmphthiree finishers, with each State having
one vote (this has not happened since 1824).

In Belgium Spainand lItaly there is no real indirect participation of theitées in the decision-
making process of the Central State. However, éndhise of Italy, three delegates for each
region can take part in the election of the Chiethe State by the joint meeting of the two
Chambers of Parliament. In Belgiumis more a question of linguistic parity - whitherefore
concerns the different linguistic groups but na@ tommunities or the regions. In Spdess
than a fifth of the senators are elected by thenadjassemblies; the Senate does not therefore
represent the autonomous communities, and it hiastad role in any case, since the Congress
of Deputies always has the final word._In Itadp, the Senate does not represent the regions as
such. A quarter of its members are elected ungeoportional representation system by the
people at the regional level, the other three-gusih constituencies returning a single member
divided up within the region$

V. CO-OPERATIVE FEDERALISM/REGIONALISM

All the federal and regional States studied aremerative in nature. This does not, however,
always appear to be the case from a rapid readghrof their constitutions, which sometimes
suggest a dual system, implying a strict divisietween matters for which the Central State is
responsible and those for which the entities aspamsible, without any overlap or obligation
for the two levels of the State structure to corafee(Belgium Spair). Indeed, it does not seem
possible for a State to function harmoniously withdose relations between the organs of its
various constituents: to be more precise, horizargeoperation (between entities) tends to
develop in parallel with vertical co-operation (een the Central State and the entities)

18 In the absence of a second chamber there is neatgartic ipation by the entities in

the unitary States studied.

9 This matter is, however, only of secondary impuréain the unitary States

considered, where such mechanisms exist only gpé&moal circumstances, in
the context of a statute of autonomy.
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The principle of co-operative federalism is notgaomed explicitly in the constitutions. It is
nevertheless regarded as an unwritten principleoostitutional law, at any event in Ausiria
Germanyand_Switzerland

a.

Thevertical aspect of co-operative federalism is manifested in various ways:

through the execution of federal law by the osgaf the entities in respect of most
matters for which the Federation has legislativapoasibility (GermanySwitzerland,
Austria).

In Spain the autonomous communities are responsible fecuging a number of laws
of the Central State.

The system of framework laws, under which the @éi8tate legislates with regard to
the principles whilst the entities are responsibtematters of execution and detail, ties
in with this aspect of co-operative federalism egionalism. It is practised in Austria,
Italy, Spainand_Switzerland

through the participation of the entities in tthecision-making process of the Central
State (see above, Section 1V);

through co-operation between the Central Statetlam entities in areas for which both
are responsible. In Italynstitutional arrangements are adopted in omguarantee this
co-operation, very often in the form of ordinaryvéa In Russianot only do the
Federation and its subjects confer with one anathefederal bills in areas for which
they are responsible but above all contractuatiogls. between the Federation and its
subjects are highly developed: treaties betweefrdderation and its subjects may both
give concrete expression to the distribution opoesibilities in the field of concurrent
powers and transfer powers from one legal systetnet@ther. The executive organs of
the Federation and its subjects form a single syste

In the United Stateghe Central State and the federated States aatep@ both the
funding and regulation of programmes, particulargfare, health care, job training and
environmental programmes.

The Constitution of Boshia and Herzegovirequires each entity to provide the
necessary assistance to the Government of BosdiBl@mzegovina, in order to enable it
to honour Bosnia and Herzegovina’s internationéiabons;

through co-operation agreements of a legislativeexecutive nature_(Belgiymor
agreements between the provinces and the FedefAtistrig);

through the participation of the Central Statdha exercising of the entities’ powers
(the "joint tasks" under German law, see aboveti@et.3.)?’,

20 Conversely, there may be provision for participatby an entity in the adoption

of national laws ("joint power") of the Central $taf Finland and the Province
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- through the obligation, for the competent autliypbiefore taking a decision, to consult
another authority which is not competent but wmaay be indirectly affected by the
decision taken. This system is intended, in Belgitoravoid conflicts of interest, just
like the Concertation Committee, a body consistihgn equal number of Francophones
and Flemish and an equal number of federal misistexd community or regional
ministers. In_Russjaadvisory councils of the subjects of the Fedenatiave been
created under the auspices of the federal mirssgsiech as the advisory council of the
subjects of the Federation on international anéragt economic relations, under the
auspices of the Ministry of Foreign Affaif5)

- through periodic negotiations between the fedaral provincial governments on the
distribution of revenue (in Austiia

b. A number of forms of co-operation fall within both the vertical and the horizontal
aspect of co-operative federalism

This applies in particular to Candsl@onstitutional conferences, which study amendsntn
the Constitution and, more generally, constitutiagssues, and which consist of representatives
of the Federal Government and the provincial gavemts - they have something of the nature
of what is referred to as "executive federalismthed federal/provincial conferences frequently
meet in Canada ("co-operative federalism").

In Austrig periodic conferences are organised involvinghibeds of regional governments, the
heads of the different departments and the headkeofegional administrative authorities,
which are attended by subjects of the Federal Govent or the federal administrative
authority concerned. In Itglghe conference of the presidents of the regieratutives, which

is chaired by the President of the Council, advites Government on matters of common
concern. In_Bosnia and Herzegovirthe Presidency may decide to facilitate co-otibna
between the entities in matters for which they rasponsible, unless an entity objects in a
particular case.

of Aland, see footnote 8 above).

2L In Portugal the autonomous regions are called upon to paudit in the

definition and implementation of fiscal, monetdigancial and exchange rate
policy and of the policies concerning the territdriwaters, the exclusive
economic zone and the adjoining sea bed. Theycpzate in the negotiation of
international treaties and agreements. Lastly, thegy comment generally on
matters which concern them.
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C. There also exist forms of co-operation which dramurely horizontal nature.

Firstly, there are the agreements between fedeftiates. Thus in_Switzerlanthe Federal
Constitution provides for the conclusion of "cordas"; the situation is similar in Austrian
Belgium co-operation agreements of a legislative or exezunature may be concluded
between the entities. In the United Statihere are "compacts" and informal arrangements
between States. The Spani€lonstitution also provides for the conclusion gfegments
between the autonomous communities.

Conferences and joint bodies or committees, agxieeutive or administrative levels, have been
established in a number of States, in order torenthat the activities of the entities are co-
ordinated.

This is the case in Russi@ermany(for instance, there is a Conference of Ministdrdustice
and a Conference of Ministers of Cultural Affairs),in Switzerlandconference of cantonal
governments, conference of heads of departmenisnsible for a given activity).

Interprovincial conferences take place annualli@amadayhich the provincial prime ministers
take it in turn to chair.

Lastly, regional associations have been establishadhich subjects of the Russi&ederation
who form part of a large region participate; in Anging it is possible for the provinces to
create regions for economic and social developm@ethto establish bodies within that context.

VI. RECIPROCAL CONTROL BETWEEN THE CENTRAL STATE AND THE
ENTITIES

Both the Central State and the entities may consige the organs of the other legal system
have contravened the law, particularly with regarahe distribution of powers. If so, what
means are available to them? Broadly speakingptsibilities may be distinguished:

I. Verification, or supervision, by the central laotity, to ensure that its law is being
respected by the entities. This verification haggoivalent the other way round: on the
one hand, the law of the entities is hardly evetiag by the organs of the Central State;
on the other, and this is particularly importaftecking to ensure that the law is being
observed by the entities implies that they are silibate to the central authority, which
could not be subject to similar control. The sufmwn is carried out by an executive
body, the administrative authority and, more raraliegislative body.

. Disputes concerning the distribution of powarsl disputes in general call into question
whether a standard of the other legal system cespliith the higher law and are
brought before the courts in accordance with acjabprocedure.

In the following sections of this paper a distinotwill be made between the two aspects.

1 Supervision of the activities of the entities

Central State supervision is exercised first oiwlh regard to the adoption of certain normative
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acts.

Thus, in _Austria the provincial constitutions and laws must beifieot, before they are
promulgated, to the Federal Government, which npgose them. If the provincial parliament
nevertheless promulgates the law, the dispute rhayyever, only be settled by the
Constitutional Court. International treaties codeld by the provinces require the agreement of
the Central State and are submitted for its sgrutin

Italy has similar arrangements: the Council of Ministaes/ request, prior to the promulgation
of a regional law which it considers to be uncdngtinal, that the draft be reconsidered; if the
regional assembly upholds the law, the Governmexyt refer the matter to the Constitutional
Court for infringement of the higher law. In additj it may submit the matter to the national
parliament in the event of its affecting natior@krests or the interests of other regions. Some
of the most important regional administrative dfs instance, with regard to the regulation of
economic activity and town and country planningplju services, the pay and working
conditions of regional government officials, or pabworks) are automatically referred to
special State bodies established in each regionhwdrie responsible for supervising regional
economic activities.

In Switzerland the cantonal constitutional provisions are subjec verification of their
compliance with federal and international law bye tirederal Assembly (parliament).
Intercantonal concordats (treaties between cantamesyubject to the approval of the Federal
Council (Government), which not only checks themdlity but also, to a limited extent, their
desirability. The Federal Council is obliged torsig unless authority has been expressly
delegated - the cantons' treaties with foreigneStatfter examining them to ensure that they are
in accordance with federal and international lavewdver, it is only in special cases that
cantonal laws or orders are subject to the appaivile Federal Council. The above-mentioned
decisions of the Federal Council or the Federakefddy may not be the subject of a judicial
appeal.

In Spain the Cortes Generalegparliament) monitor the rules and regulations toé
autonomous communities enacted on the basis dégal®n of State powers.

In Belgium the federal authority may, for reasons stricthyiraerated by law, intervene to
oppose the conclusion of an international treatickvfalls within the exclusive jurisdiction of
the regions or communities.

Furthermore, in Belgiumagain, the State has a right of substitutionhédvent of failure to act
by a community or region, in order to guarante¢ tifia country’s international or supranational
obligations are met; in Austrighe federal authorities may legislate on a piome basis if a
province fails to adopt the necessary implemenrting in connection with a federal framework
law or an international treaty; the same appliesStatzerlandin the event of failure to
implement an international treaty.

Some States have specific control over the a@svibf entities in the implementation of federal
law.
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In Russia the organs of the executive authority of the Feten and its subjects form a single
system, which enables the federal executive org@amsonitor the activities of the executive
organs of the subjects of the Federation aimeahgtementing federal decisions. This applies in
particular to the monitoring by the Federal Goveenimof the implementation of financial,
credit and monetary policy, or also of policy iretheld of culture, science, education, health,
social welfare and ecology. The federal organshef éxecutive authority may also, for the
purposes of exercising the functions conferred upem, set up territorial bodies and appoint
the relevant officials, but, if it does so, these aot organs of the entities. In Austria areas
where the implementation of federal laws is enédigb the provinces - ie most matters - the
relevant federal minister is the hierarchical sigquesf the regional administrative authority and,
in principle, his is the first department to whibpeals against decisions of that authority are to
be made. The Federal Germ@overnment may enact, with the approval of Bumdesrat
general administrative rules in matters where t#nder implement federal law. The
constitution allows a law subject to the approviathe Bundesratto confer upon the Federal
Government, in order to ensure that federal lawsimplemented, the power to give special
instructions in particular cases. Where ti#mderimplement federal laws by delegation from
the Federation - which is the exception - and mothe basis of laws of their own, the federal
administrative authorities exercise a hierarchécahority over the administrative authorities of
theL&nderwhich extends to desirability.

Central State control over the activities of théts may also involve economic and budgetary
matters: in that case, the supervisory body i<t of Auditors. This body operates in Spain
and Austria where the Court of Auditors then functions as aagan of the provincial
parliament. In Spaircertain authomous communities have their own riGmftAutidors.

The ltalian constitutional system also provides for controlaomore political nature of the
regions by the Central State. The Head of State prayhe basis of a decision of the Cabinet,
dissolve a regional assembly in the event of a ddckajority or resignation of its members, and
also on grounds of national security.

A number of legal systems allow the Central Statemke a decision establishing that an entity
has contravened the higher law.

The President of the Russigederation is entitled to nullify acts of the argaf the executive
authorities of subjects of the Federation if thee &ontrary to federal law (including
international undertakings of the Russian Federadod human and citizens’ rights and
freedoms). In Germanyhe Bundesratmay, at the request of the Federal Government,tfiat

a Landis not implementing federal law correctly; tBeandesratdecision may then be brought
before the Constitutional Court.

Failure to respect federal law may lead - notahlyGermanyand Switzerland to federal
coercion of the recalcitrant entity (in_Germarsyich measures require the approval of the
Bundesraf?.

22 In the unitary StatesCentral State control over the entities is of argly

administrative (and hierarchical) nature where tatities act as organs of the
Central State (which is always the case_in Bulgaaia often the case in
Ukraing). In other cases the central authorities may eisercontrol not only of
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2. Thejudicial mechanisms

Judicial control of the distribution of powers betn the Central State and the entities may be
exercised initially within the framework of a proltee concerning a specific case; it may
subsequently take place in the event of a dispetied®en the Central State and the entities, and
that is what we shall be dealing with in this satti

In the federal and regional States and Portufal Constitutional Courts (Austrigermany,
Bosnia and HerzegovingSpain, ltaly, Portugal, Russia or equivalent bodies (Court of
Arbitration in Belgium Federal Court in_Switzerlan&upreme Courts in Argentin€anada
and the United Statpare competent to decide in conflicts of jurisidiator rules, at the request
of the Central State or the entities._In Switzet|amowever, the Federal Court is not able to
verify the constitutionality of federal laws, fededecrees of a general nature or international
treaties concluded by the Confederation; it mayetioee not sanction encroachment by the
Confederation upon the cantons' powers unlessfiikes to simple orders. In the other federal
and regional States studied there is, however, gtrgrim the supervision of the distribution of
powers, since acts of the Central State do notyémjmunity. The supervision exercised by the
Constitutional Court or the equivalent body mayak the request of the Central State or an
entity, concern conformity with the constitutiomales relating to human rights, for instance in
Germanyor Russialn Spaintoo, both the Central State and the autonomousnuonties may
challenge normative acts emanating from the otbgallsystem on grounds unrelated to the
distribution of powers; while the autonomous comites have authority to take action only if
the disputed act can affect matters for which they responsible, this restriction has been
interpreted in a fairly flexible manner by the Ciitasional Court; they may also take action
against regulatory and administrative acts of tlaeShrough administrative litigation.

The entities of the unitary States studied, ext@pPortugal’'s autonomous regions, may not,
however, apply to a judicial authority to challerige validity of acts of the Central State.

CONCLUSION

legality but also of desirability (for instance etlrinnishEnvironment Ministry
with regard to town and country planning measurdemed by the provincial
federations).

Furthermore, in_Portugalthe President of the Republic exercises contvel o
the legislative and executive organs of the autan@regions, which he may
dissolve in the event of acts contrary to the Guuigin; the region in question
is then governed on an interim basis by the Ministéhe Republic.

The laws of Finlarld autonomous Province of Aland are submitted ® th
President of the Republic; if the provincial legisire has exceeded its powers,
the President may, after consulting Finland's SopreCourt, annul the law
completely or in part.
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The key words emerging from this study are compjexad_diversity

First, complexity The distribution of powers - particularly legtsl@ powers - among a number

of legal systems inevitably leads to a hodgepodgewomative, executive and judicial powers.

The legal practitioner and, to a certain extentepial litigants must be able - more so in a
federal or regional State than in a unitary Statepick their way through the legal minefield.

Secondly,_diversity There is no model of a federal State or a re¢i@tate which can be
replicated exactly. Each State remains a spec#fse cwith its history, its structure and the
specific problems which it has had to resolve.

Nor is it possible to establish a clear dividingelibetween federal and regional States, or even
between regional and unitary States. Particulailly vegard to the distribution of powers, it is
more just a question of degree, if that: Austeafederal State, seems to be hardly any less
centralised than Spaia regional State; Navarre and the Basque provirezive a larger share
of the tax revenue than any federated State studied

If one wishes to establish criteria for distinguighbetween the different types of State - and
therefore features which are common to each odlifferent types - it should be borne in mind
that the federal and regional States have twordiftelegal systems, that of the Central State
and that of the federated States or regions. Tlgans) that both the Central State and the
entities have legislative powers.

Other factors would appear to be peculiar to fddatiates:

- in a federal State, there is a second chamberhwiepresents the federated States and
participates in the determination of the will oétGentral State (the situation in Canada
is unusual in that the Senate consists of repratsess of the major regions, which may
comprise a number of provinces). The closenessheflinks between this second
chamber and the organs of the federated Statessyaowever: the links are far closer
when the second chamber consists of members ofdhernments of the federated
States than when it is elected by the parliamefritsoge States, or even the people;

- the federated States have the authority to atthejt constitutions and, more generally,
the power to govern themselves (in Belgium, howeuwlere is no federated
constitution, and only the Flemish community, thelMbn region and the French
community have limited powers of self-government);

Furthermore, modern federalism is characterised bymber of features which are common to
all the federal States studied:

- dual federalism - the rigid separation of thédeof activity of the Central State and of
the entities - is no longer the order of the daytlte contrary, co-operative federalism
has gradually taken hold in all the States studtad.reflected in co-operation not only
between the Central State and the entities butl@smeen the entities. In particular,
taxation may no longer be dealt with by the Cer8tate or an entity in ignorance of the
financial situation of its environment, but mechsans for participating in the revenue of
the Central State and for equalisation are inanghsibeing developed. The ever-
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increasing overlapping of the two levels of thet&tiructure is also manifested in the
development of concurrent powers, framework lawsl axecutive federalism
(application of the law of the Central State byehéties);

- the precedence of federal law over the law ofé¢lderated States is recognised;

- while it is true that rules on the distributiohpmwers remain important for federalism
not to be deprived of all substance, the partimpabf the federated States in the
decision-making process of the federal State,quaatily via the second chamber, is also
very important;

- the existence of a federal State does not ruldosal autonomy; on the contrary, the
federal constitution often guarantees it - if nibtjs guaranteed by the law of the
federated States.

To sum upthere is no single model and there is no simmeehwhich can be proposed to a
State which wishes to become a federal or regiState. There is a whole host of solutions to
specific questions, formulated in a given cont&ke fact remains that the systems of the States
examined - of which this study has attempted tatiflethe broad lines and which have for the
most part been in operation for decades if notuces - may provide inspiration for future
constitutional reforms, in general terms or withaml to certain specific aspects.
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ANNEX
QUESTIONNAIRE
Preliminary remarks

The following terms are used in this questionnaiemtral State on the one hand, "entities" (to
refer toLander, cantons, regions, etc) on the other hand.

l. Basic aspects

1. a. Is there a federal or regional system inatjmar?

1. b. If so, indicate the reasons for its adoptibnot, indicate why such a system was
not provided for, and whether the question ofritsoduction has been recently
discussed.

1. C. How is the matter of local (as opposed toore)) autonomy provided for?

2. Which norm is the basis of the existence ofthigies?

- in general does the Constitution or anotherpkatide for their existence?
- does the Constitution or another Act providetifar existence of ea@ntity?

3. Are the entities equal, or is federalism/regiisna asymmetric (in particular insofar as
their powers and participation in the decision-mgkiprocess of the Central State are
concerned)?

4. How could the territorial basis or the numbeeuwfities be modified?

- is a merger between entities possible, and bghwprocess?

- is a partition possible, and by what means?

- can the borders of the entities be modified, nhdhat means?
. Distribution of powers

1. Which text distributes powers between the Céftiate and the entities? Does this text
contain one or two lists of powers? Does the residawer belong to the Central State or to the
entities?
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Various types of powers of the Central Statethacentities.

Which types of powers of the Central State and ehtities are provided for? Are there
exclusive powers, concurring powers, and/or povienged to the adoption of framework

legislation? For each type of power, explain th&peetive role of the Central State and the
entities.

Is it possible to delegate powers from the Ce@tale to the entities, and vice versa?

The scope of the various types of powers
Powers in the field of international relations

- Conclusion of international treaties
- Participation in the decision-making procesthefEuropean Union

- Domestic implementation of international tresied European Union law
Internal powers

- in general: highlight the areas where thereeatusive, concurring powers, etc
of the Central State and of the entities

- is the distribution of powers the same for thgidlative, executive and judicial
branch? Please indicate which organs are comptieapply the law of the
Central State.

Tax matters

What is the distribution of powers between tlemt€al States and the entities in tax
matters?

What are the various kinds of taxes of the @é&trate and of the entities?
Are they provided for by the Constitution/byt8ta (by other legislation)?
How are tax revenues divided between the CeBtadt and the entities?

What proportion of the tax revenues of the G¢State is transferred to the entities and
vice versa?
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Are there compensatory mechanisms between trst amal the least developed entities
or between the Central State and the entities? KHowthey work? Point out the
importance of the transfer of funds carried outtos basis.

The State organg'the political system
a. Are the entities free to adopt a politicateyn of their choice?

b. Are the entities free to adopt their Constitafior is it adopted by the Central
State?

C. If the entities are competent to adopt theingGitution, what are the limits set by
the Central State regarding its contents?

Do the entities have legislative, executive jaitial organs of their own?

What are the political systems of the CentralteSand of the entities (presidential,

parliamentary, etc)?

V.

V.

Participation of the entitiesin the decision-making process of the Central State

Direct participation
a. with adoption and revision of the Constitution
b. in legislative power (referendum, legislatingiative)

Indirect participation

a. What is the procedure for the designation @&acond Chamber?
b. How are the entities represented within theoBeé€hamber?
C. Powers of the Second Chamber

- in constitutional matters
- in legislative matters

Co-oper ative federalism/regionalism

Is there provision for co-operation between ergtite between entities and the Central State and
what are the constitutional rules in this field? igthbodies have been created in this context,
and how do they work?
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VI.  Reciprocal control between the Central State and the entities
1. Control of the Central State over the entities

2. Control of the entities over the Central State

The following points should be examined:
- whether this control is exercised by legislat®eecutive or judicial bodies
- whether it takes pla@x officioor at the request of another body

- emphasise in particular the control of the respar the distribution of powers
by the judicial bodies of the Central State.



