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At the 713th meeting of the Ministers' Deputiedyiie 2000), the Chair indicated his intention
of inviting the Commission, at its meeting on 1&eJ®000, to consider the possibility of
implementing one of the key proposals in the agiimgramme of the Italian Chairmanship, i.e.
the drafting of a general legal reference framewtwKacilitate the settlement of ethno-political
conflicts in Europe.

At its 43rd meeting, held in Venice on 16 June 2@B8 Commission approved a document
concerning the drafting of a general legal refererfcamework to facilitate the settlement of
ethno-political conflicts in Europe (CDL (2000) 5Q0yhich was submitted to the Ministers'
Deputies at their 718th meeting (19 July 2000). Deputies took note that the Venice
Commission was ready to undertake an indicativdysailong the lines set out in document CM
(2000) 99.

Introduction

There are a number of ethno-political conflictsBarope in which a settlement has yet to be
reached. A legal reference framework, such asdéfaed here, aims to identify the issues that
may come to the fore in the search for solutionsuch conflicts. As can be seen from its title,
this document sets out to define a general legatence framework, not to propose solutions to
be adopted in particular cases. It will therefoealdvith the general issues that arise not only in
connection with specific ethno-political conflictsuych as those mentioned in document CM
(2000) 99, but also in the far broader context eations between different levels of public

authority. Specific studies of particular cases meyarried out as part of other work.

In the context of a general approach it is indeet possible to draw a distinction between
"conflictual” and "non-conflictual” situations, si@ the term conflict has different acceptations,
involving greater or lesser degrees of violencés thoreover also difficult to distinguish ethno-
political conflicts from other kinds of conflicts.

The first part of this document will present thangel context of the study. Reference will first
be made to the principles of the permanence oéstatd territorial integrity. The main forms of
distribution of powers between various tiers ofhawity and the principles relating to the
settlement of disputes under international law bdlbriefly recalled.

The second part of the document will broach thed@sscommon to all systems involving a
number of tiers of authority: distribution of powedecision-making processes and settlement of
disputes between the central state and its entiles scope for international guarantees will also
be discussed.

This study shall examine the solutions as providgdinternal constitutional law. Reference
shall, however, be briefly made to the principldsirdgernational law applicable to conflict
resolution.

Part I: General context

A. States' permanent nature/the principle of territorial integrity

The principle of territorial integrity commands yewridespread recognition - whether express or

tacit - in constitutional law. On the other handnstitutional law just as comprehensively rules
out secession or the redrawing of borders. Thisilshoome as no surprise since that branch of
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law is the very foundation of the state, which nigh deprived of one of its constituent parts if
such possibilities were provided for.

In most states this does not preclude changesraet®through constitutional amendments, but,
in practice, such reforms are extremely rare. Funtore, although a number of constitutions
guarantee the right to self-determination, the eph@xcludes secession. What is often being
referred to is a state's external self-determinatidhere self-determination is envisaged within a
state, it is construed in ways compatible with iterial integrity. Hence, although "self-
determination of peoples within tiussian Federatidnis one of the foundations of the federal
structure, the same applies to the Federatioregity as a state Similarly, theSouth African
Constitution provides "the right of the South-Afitpeople as a whole to self-determination ...
does not preclude, within the framework of thishtjgrecognition of the notion of the right of
self-determination of any community sharing a comrooltural and language heritage, within a
territorial entity in the Republic or in any otheay, determined by national legislatiénbut, as
the country's Constitutional Court has held, suel-determination does not comprise any
notion of political independence or of separation

In the case ofNorthern Ireland on the other hand, the possibility of a futuransfer of
sovereignty has been envisaged and accepted. Betfast Accord of 1998, the British and Irish
governments recognised the existence of two difterational identities in Northern Ireland:
British and Irish. The two governments were in agnent on the fact that should a majority in
Northern Ireland wish to retain their position iretUnited Kingdom, this would remain the case,
but if in the future a majority wished to be paftaounited Ireland, the two governments would
give effect to such a wish. Furthermore, institatidor the facilitation and promotion of co-
operation between the United Kingdom and Irelandehbeen created. These are the North-
South Ministerial Council, which comprises membeifrshe Irish government and the Northern
Ireland Executive, and the British-Irish Council,hieh represents the British and lIrish
Governments as well as the regional institutionsl@fthern Ireland, Scotland and Wales.

As already mentioned, it is conceivable that basdeay be changed by a constitutional reform.
This was acknowledged by the Supreme Cou@arfadawhen, while ruling that Quebec had no
right to self-determination or to secede, it hdidttthe existing Canadian constitutional order
could not be indifferent to a clear indication,r@sponse to a clear question, by a clear majority
of Quebeckers that they no longer wished to rerimaidanadd.® But both such reforms and the
guestion of unilateral secession fall outside thebi& of this study, which is concerned with
relations between authorities within the same erimal - legal order, to be distinguished from
relations between sovereign states within the matigonal legal order.

For the same reason, this document will not brabetright to self-determination recognised in
public international law, nor the links with anynstitutional provisions apparently in conflict
therewit!f.

! Article 5.3 of the Russian Constitution.

2 Section 235 of the Constitution.

% Bulletin on Constitutional Case-Law, RSA-96-3-020.

* Bulletin on Constitutional Case-Law, CAN-1998-3200

® On the subject of self-determination and secedsioonstitutional law, see document CDL-INF (20@0jdopted
by the Commission at its 41st meeting (Decembe®)99

® with regard to self-determination and secessiopublic international law, see the memorandum &Rblitical
Affairs Committee of the Parliamentary Assemblytbis subject (AS/Pol (1996) 24, drawn up in coredign with
Mr Severin, rapporteur, by Centrul Pentru Drepeu@mului, Bucharest).
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The idea that a conflict can best be solved thradigision into a number of separate states is not
consistent with the real shape of things at the rdaiv the 21st century. Today power is
increasingly distributed among various tiers ofhauity - at state level and the levels below and
above states - to the point where it may be a ouestf shared sovereignty. In these
circumstances the dichotomy between full sovergignd total lack of power - if ever there may
have been any basis for it - is in any case nodomglevant. The solutions to conflicts lie far
more in co-operation between tiers of authorityjolvhcan be organised in as many ways as
there are different situations. This report aimddtermine the framework for such co-operation.

B. Existing types of solution

Constitutional law, in particular regarding instremts and relations between the central state and
subordinate entities, has certain distinctive festun each state. Nevertheless, it is possible to
identify the following major forms of organisatiarf public authorities, ranging from the most
decentralised to the most centralised.

a. Confederation: This term traditionally refers to the system thagvailed in thdJnited
StatesGermanyandSwitzerlandbefore they became federal states. It can therdferperceived
as a historical concept, which subsequently leth¢éoestablishment of a more powerful central
authority. However, the process of European urtificehas breathed new life into the idea of a
confederation. Th&uropean Uniommust be regarded as a modern form of confederatibich

is highly unified and includes certain genuinelgideal elemenfs It should nonetheless be noted
that, so far, no confederation has come into bem@ result of the partitioning of an existing
state with a federal, or possibly even unitarytesysof government. It is consequently difficult
to recommend this as a solution - for lack of eigere in applying it - although, in theory, an
approach along such lines cannot be rulel out

In comparison with the other forms of organisatiomentioned below, the distinctive
characteristic of a confederation is that its congyd entities are acknowledged to have
international legal personality. However, it is atter of controversy whether a confederation
itself has international legal personality. In athwrds, a confederation differs from all the other
structures referred to in this document in thasinot a state, but its component entities are
themselves states enjoying international immediathis is perhaps why no confederation has
so far been established through a partitioning s8¢ as both those in favour of preserving a
state's territorial integrity and those seekingoaatny are inclined to discard the solution. Yet, it
should not be overlooked that in a genuine compsemio party is ever given full satisfaction,
and that the concept of shared sovereignty tendsiawow the difference between a
confederation and a federal state. Here too, theogean Union and, in particular, the
Communities offer a good example; they are oftensimered to be a unique halfway house
between a confederation and a federation

b. Federal state The traditional federal state more often than carne into being as the
result of a unification movement or the transforwratof a confederation into a federation

" Cf. Yves Lejeune, Contemporary concept of confatien in Europe - Lessons drawn from the experierfabe
European Union, in "The modern concept of confeiitard Science and technique of democracy (STDlectibn,
No. 11, Council of Europe, Strasbourg, 1995, pp-122.

8 Cf. Murray Forsyth, Towards a new concept of cdefation, in "The modern concept of confederati®TD
No. 11, pp. 59 to 67, 63.

° Cf. Lejeune, op. cit, pp. 122 ff.; and Giorgio Naderni, The classic notions of a confederation ahd federal
state, in "The modern concept of confederation'D®o. 11, pp. 39 to 51.

10 cf. Malinverni, op. cit., p. 41.

1 Although Lejeune (op. cit.) regards them more asr#ederation.
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(examples are th®nited States, SwitzerlandndGermany. Other federal states were founded
when former colonies were grouped togetl@ar(ada, Australip Associative federalism was
the rule, as the federal state was not perceivednasans of solving conflicts, except perhaps as
part of a gradual unification process leading terestoser interdependence, such as that taking
place within the European UnioBelgium which between 1970 and 1993 moved from a classic
unitary system of government to a regional, ana tlegleral, system, was the first example of
dissociative federalismRussiaset the seal on this concept following the dissotuof the
USSR. Although the USSR, and even the Russian Sé@derative Socialist Republic, were
officially federal in nature, the dominance of emmunist Party, described as "the nucleus of
[the] political system'?, prevented the emergence of any true federalism.

C. Regional state This concept of state is not fundamentally défar from the federal
state. For that reason this document does not pttendefine the two concepts, but rather uses
the terminology specific to national constitutional. The concept of the regional state has
developed above all iftaly and Spairt®. In both of those countries, the system of rediona
government is not the same everywhere for histbreasons, since regions with special statutes
were established before a regionalisation policyg wpplied countrywide. In this respect the
process was slower italy. It is true that the 1947 Constitution made priovisfrom the outset,
for the entire Republic to be divided into regibhddowever, true regionalisation required the
passing of a number of laws, a process which tdwlost 25 years to complete. The clause of
the Constitution providing "Particular forms andhddions of autonomy, as laid down by special
statutes adopted by constitutional law, shall @gd to Sicily, Sardinia, Trentino-Alto-Adige,
Fruili-Venezia Guilia, and Valle d'Aost&'was nonetheless implemented earlier, and thenisgio
with special statutes enjoy greater autonomy thenathers. Heterogeneous regionalisation is
also enshrined in the Spanish Constitution. Moreowgon the adoption of the 1978
Constitution, regionalisation was not the geneudd,ras the text stipulates that it is solely the
territories concerned that may initiate the processards self-governmefit To begin with,
self-government was primarily intended for the dvigtal communities with specific linguistic
characteristics. However, no region constituteceareption, with the result that Spain is now
divided into a number of autonomous communities.e Tdystem is nonetheless highly
asymmetrical. Although there are certain core pewevhich, by nature, are the national
government's preserve, the autonomous communitiag assume jurisdiction in all other
matters under their respective stattfte$he lack of symmetry consequently results from th
diversity of the autonomous communities' statutesnpplex legal instruments subject to special
drafting procedures, which are ultimately adoptethe form of a national organic law.

As already mentioned, federal states and regidatdsdo not fundamentally differ in nature. A

feature common to both systems is the sharingg$legive authority, which is exercised both

centrally and by the entities (federated stategiorss, autonomous communities). There are
therefore legislative, and into the bargain exewjtibodies at both levels. This raises the
question of the distribution of powers, to which siall come back later.

The system of devolution applied in the United Klom has resulted in a highly advanced
notion of decentralisation, which has lead to treation of a new form of regional state. This

12 Article 6 of the 1977 Constitution of the USSR.

3 The concept is construed here in the restricteess of states where legislative authority is @ididbetween
central government and regional entities, that isaly first and foremost Italy and Spain.

4 Article 115.

% Article 116.

1% Article 143.2.

7 Cf. Articles 148 and 149 of the Constitution andi@e 150 on delegation of legislative authority.
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system is asymmetrical and allows for different posvfor Scotland, Wales and Northern
Ireland?®,

d. Specific statutes of autonomyThe examples of Italy and, above all, Spain shioat
special autonomous status for certain territoriglh gpecific characteristics can go hand in hand
with a country-wide system of regional self-goveamh (a regional state). However, self-
governing status may be confined to parts of a'staerritory, in particular those with specific
ethnic or geographical characteristics.

It is possible to cite the following examples ddtstes of autonomy in Europe:

- In Denmarkthe Faroe Islands have their own legislature amt@ive. These islands are
not only geographically distant from the rest oé ttountry but also have their own distinct
language and history. It should be noted thatpalgh a 1946 referendum showed that a narrow
majority of the population was in favour of secemsifrom Denmark, the local parliament
(Lagting) elected shortly after that referendum waspro-secession, and a Home Rule Act was
passed in 1948 following negotiations. Under that the Faroe Islands were granted greater
powers of self-government than before but were keythin Denmark’. Greenland
(geographically part of America) also has autonosrstatus.

- The status of the Aland Islands Fimland offers one of the best examples of peaceful
settlement of a dispute at an international le&éhough the question whether the inhabitants of
the islands are themselves a separate minoritynbabeen answered, it must be said that the
majority of the population concerned is Swedishageg and that the Swedish-language
population is in a minority in Finland. A majoriof the inhabitants were in favour of union with
Sweden. A dispute over the islands then arose leetvienland and Sweden. This territorial
dispute was referred to the League of Nations, hliecided in favour of Finland. Even before
that settlement an Act on Self-Government had fpesed, giving the Aland Islands their own
legislative assembly. The final solution agreedrupy Finland and Sweden, and adopted by the
League of Nations, confirmed the islands' autonohfiys was subsequently broadened in scope,
particularly in linguistic matters; Swedish is th@guage used in state schools, for instance. The
autonomy arrangement is now sometimes regardedrasfrcustomary international 18%

- In Portugal the archipelagos of the Azores and Madeira arenamous regions with
their own political and administrative statutes,icthare prepared by the regional legislative
assemblies and approved by the Assembly of the lRiepurhe same procedure applies to
amendments of those statiffes

More recently, special statutes of autonomy weteduced in two European unitary states,
MoldovaandUkraine

- In Moldovasuch a statute was conferred on Gagauzia, makiposgible to resolve the

crisis triggered by the unilateral proclamationaof'Gagauz Republic” in 1990. The Gagauz
community is a national minority of Turkish origemd Christian faith. The region's special
status is based on a clause of the Constitutiortwprovides that autonomy may be granted,

18 For Northern Ireland, see alsdra point B.e.

9 On this subject see Arni Olafsson, A note on therbe Islands home rule case, in "Local self-gavent,
territorial integrity and protection of minoritiesScience and technique of democracy collection, 6o Council of
Europe, Strasbourg, 1997, pp.103 ff.

20 See Markku Suksi, The Aland Islands in FinlandLiacal self-government, territorial integrity aptotection of
minorities", STD No. 16, pp. 20 ff.

L Articles 6.2 and 225 ff. of the Constitution.
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under an organic law, to places on the left bankhef Dniestr and certain other places in the
south of the Republic of Moldova (where Gagauzilisitedj?. Some geographical limits have
therefore been placed on statutes of autonomyk@nh Spain), but such statutes could be
granted to a number of other territories mentiometihe Constitution. A case-by-case approach,
resulting in asymmetry between territories, migbt dnvisaged. The statute of Gagauzia was
adopted following negotiations between Moldovan &agdjauz representatives. The relevant Act
states that Gagauzia is an autonomous territoniaith special status, constituting the form of
self-determination of the Gagauz people and amjiateart of the Republic of Moldo%a Self-
determination is thus construed as leading to aumynin accordance with the principle of
territorial integrity. It should nonetheless be etthat, should Moldova lose the status of an
independent state, the Gagauz people would béeehtit external self-determinatiSht>.

- In Ukraine it is the Republic of Crimea that enjoys specialoaomous staté® This
territory has a predominantly Russian populatiod halonged to Russia for part of the Soviet
era. Its union with Ukraine was questioned, evditiafly, and signatures were collected on a
petition for Crimea's independeriéeThe situation was in some ways similar to thaicihed to
home rule for the Aland Islands, although it did gove rise to any international settlement.
Crimea is now vested with legislative authorityhiritthe unitary state of Ukraine.

e. Powersharing political arrangements.  In some cases, where a political unit
contains a number of distinct communities, solwgido ethno-political conflict have been
attempted which are not based on a division ofptbidical unit into different entities but rather
on the creation of special political arrangemenithiw a single entity to provide for the
representation of the distinct communities. A recexample is provided in the institutional
arrangements for executive power sharingNorthern Ireland where the population is divided
between a majority British unionist and a substntinority Irish nationalist community. A
legislative Assembly is elected using proportiorgdresentation. Members of the Assembly are
required to designate their identity as nationaligtionist or other. Key decisions of the
Assembly require either the support of a majoiitgluding a majority of both the unionist and
nationalist members voting, or a 60% majority ollevehich includes at least 40% of the
unionist and the nationalist members. Such keysitwts include election of key office-holders,
including the First Minister and Deputy First Mites in the Executive, standing orders and
budget allocations, and other issues where a gignif minority of Assembly members express
concern. Other Ministries in the Executive are alted to political parties on the basis of the
d’Hondt system by reference to the number of seats party has in the Assemfly

f. Protection of minorities does not necessarily entail special autonomotgsstar part of

a state's territory. Many states have passed ddigislaffording protection to minorities without
adopting statutes of autonomy. At the same timéeraism, regionalism or statutes of
autonomy do not necessarily go hand in hand wighptesence of minorities. They may even
exist independently of minorities, which may betpoted by other separate legislation, as is the
case with the Danish, Frisian and Sorb minoritre&ermany In particular, aspecial status-

22 Article 111 of the Constitution.

% Section 1 of the Act.

4 Section 2 of the Act.

% Concerning the situation in Gagauzia see AlexeibBaeagra, The situation in Moldova, in "Local self
government, territorial integrity and protectionminorities", STD No. 16, pp. 174 ff, 175-180.

% Articles 134-139 of the Constitution.

27 0n the subject of Crimea see Serhiy Holovaty, il@ial autonomy in Ukraine - the case of Crime@PSNo. 16,
pp. 135-150.

% For a fuller description of the Northern Irelamdtitutional arrangements see Brendan O’Leary, Ndire of the
British-Irish Agreement, New Left Review 233, 1999.
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notably through a system of personal autonomy - m@ydevised without there being any
specific local or self-governing authofify A halfway house solution has been adopted in
Hungary, where, although there is no system of territcaialonomy, minority councils at local
level have a say in all matters of importance wrtbommunities. At national level autonomous
bodies representing the minorities are made up iofority spokespersons and of electors
designated in places where there is no represematispokesperson for a given minotity

This document will not come back to the above-noemd methods of protecting minorities -
apart from federalism, regionalism or other fornfidesritorial self-government. That does not
mean that attempts to find non-territorial soluspmcluding the granting of special status to
minorities, should be ruled out, particularly irtusitions of conflict. Where a minority is
scattered or its members are not in a majority dn@ye;, or only in a very small area, this may be
the most desirable way of handling the situatiomwever, the question of protection of
minorities in generdt lies outside the ambit of this study, which focusa situations in which
several tiers of authority are superposed.

C. Principles of international law (overview)

In cases of ethno-political conflict, just as iryasther situation, States must respect and enforce
in good faith obligations flowing from internatidnw, particularly with respect to disputes
with other States. Put more precisely, they muspeet the three core principles of the
international system as established by the Chafiethe United Nations: the principle that
international disputes are to be settled by exehbgipeaceful means (Article 2, paragraph 3);
that of refraining from the threat or use of foineinternational relations (Article 2, paragraph
4); and finally the obligation to conform to restdms of the Security Council taken within the
context of collective security, by virtue of Chapél of the United Nations Charter. In their
mutual relations, States must also respect the fieneighbourly relatiorlé These principles
are in particular to be applied when a dispute Ive® a national minority. It would be beyond
the scope of this study, which concerns the seéigrof ethno-political conflicts under internal
constitutional law, to undertake a more thoroughlysis of this question.

Part 1l: Systems involving a number of tiers of auhority: issues to be addressed

The second part of this document will be devoted tmumber of general issues relevant to all
situations in which there are a number of tiersaathority. The three main themes to be
broached are the distribution of powers, decisi@kimg processes and settlement of disputes
between thecentre (confederation, federal state, central governmant) theentities (states
members of a confederation, federated states,meginautonomous communities). Distribution
of powers is a question that arises in all stdtas,is of particular importance in the cases with
which we are concerned here, where legislativegt deast rule-making, powers are shared. On
the other hand, participation in the decision-mgkmocess primarily concerns confederate or

29 Cf. the relevant article of the draft Protocol ttee European Convention on Human Rights appended to
Parliamentary Assembly Recommendation 1201 and/émce Commission's opinion on its interpretatiannual
activities report for 1996, pp. 93 ff, 97-98.

30 On this subject see Janos Bathory, Local and matiminority self-government in Hungary, in STD N, pp.

213 ff.

31 For a study of this question see "The protectibmimorities”, Collected texts of the European Coission for
Democracy through Law, Science and Technique of @eaty collection, No. 9, Council of Europe, St@asty,
1994.

32 0n this subject see Law and Foreign Policy, Seieamal Technique of Democracy, vol. 24, StrasbdDegincil

of Europe 1998, pp. 10-11.
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federal systems and is of less relevance to spesthtutes of autonomy. Lastly, we shall
consider the scope for international guarantees.

All of the systems studied are subject to the fumelatal principles ofsuperpositionand
autonomy Firstly, the central state's law takes preced@ves that of the entities (the principle
of superposition). Secondly, the entities enjoy extain degree of authority to organise
themselves as they see fit (the principle of autoyjo In confederations - as is the case in the
European Union the emphasis is on autonomy, whereas as onesywvéo federal states, then
regional states or states granting certain areasfgpstatutes of autonomy the scales are tipped
further and further towards superposifiorFor example, states members of a federation adopt
their own constitutions within the framework of &dl law. Conversely, the statutes of regions
or autonomous communities usually take the fornlawfs passed by the central state, even if
they are first adopted by an organ of the entitpceoned. For instance, italy the special
statutes are adopted as constitutional fAwshereas the other regions without special statute
have no basic law. The statutes of the Spanismantous communities are ultimately enacted
as an organic latt. The statute of the Aland Islandir{land) is of the nature of a constitutional
law (Act of Exception to the Constitutiofi) The autonomous status of Gagauimlfova has

its basis in an organic I&W The Autonomous Republic of Crimea adopts its @enstitution,

but subject to approval by the parliament (Verkreo®ada) ofUkraine®. The powers of the
autonomous regions of the Faeroe Islands and Guegipenmar are guaranteed under Home
Rule Acts, approved by the provincial assemblies #uen by the national parliament, whereas
the statutes of the Azores and MadeiRor(ugal) are prepared by the regional legislative
assemblies and approved by the Assembly of the iRiepu

A.  Distribution of powers*
The details of the distribution of powers are pegub each state, and we shall consequently not
deal with them here. A solution adopted in oneesistnot transposable elsewhere as it stands.

On the other hand, it is possible to identify a bemof general practices in this area.

1. The basis and method of distribution of powers

a. Basis of distribution of powers

The first question that arises is the legal bakib® distribution of powers. More often than not
it is theConstitution

In Russiathe Constitution nonetheless empowers the Rus&daration to give extremely broad
scope to its activities in areas where the Fedmratnd the subjects of the Federation have joint
jurisdiction, since the subjects solely retain mesgbility for matters not governed by federal
legislatiort. Certain subjects have therefore negotiated agreenwith the Federation defining
their respective powers and areas of responsibititaddition, the federal treaty of 1992 - or the

33 Cf. Malinverni, op. cit., p. 46.

3 Article 116 of the Italian Constitution.

% Articles 81.1 and 145-146 of the Constitution.

% Suksi, op. cit., in particular p. 31.

37 Cf. Article 111 of the Constitution.

38 Article 135.1 of the Constitution.

39 Article 226 of the Constitution.

“0 For a more detailed discussion of this questiom "$eederal and regional states”, Science and Teulnof
Democracy collection, No. 19, Council of EuropeaSbhourg, 1997.

“L Articles 71-73 of the Constitution, in particulrticle 72 on joint jurisdiction.
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part thereof not at variance with the Constitutios also applicable in matters of distribution of
2
power§?.

In Italy the Constitution lists those matters coming wittha jurisdiction of the ordinary-statute
regions, whereas the specific powers of the regiwite special statutes are set out in the
relevant constitutional la#d In Spain however, it is primarily the statutes of autonomy
ultimately enacted in the form of a national orgaldw, which determine the powers of the
autonomous communities. Again, where special sataf autonomy exist, the Constitution
frequently defines the powers of the autonomousonsg as inPortugaland Ukraine®. The
situation is more or less the sameFinland, since the Act conferring self-governing status on
the province of Aland ranks as a constitutional.|@m the other hand, Denmarkthe powers of
the Faeroe Islands and Greenland are determinédeirspecific Home Rule Acts. The same
applies to the organic law on GagauziVioldova

b. Method of distribution of powers - residual powe

In federal stateghe Constitution most often grants the entitiesidual power in that those
powers not expressly allocated to the federal statker the Constitution remain vested in the
entities (examples ar&ermany®, Russia'’ Switzerlan&® and theUnited State¥®). In the old
confederations the member states also enjoyeduadspbwer, as is the case today in the
European Unionin particular at Community lev&

In Belgium the principle of residual power for the commuestand regions will come into force
only after a further constitutional reform, withetihesult that it is the central state that curgentl
enjoys residual pow&t

A system based on two lists of powers (of the @nstate and of the entities) is also
conceivable. For instance, @anadathe Constitution contains both a list of federaers and a

list of the provinces' powers. However, such aesystan function only where there is residual
power, as it is not possible for the constitutioakers to foresee every scenario and, given the
rigid nature of constitutions, to adapt the texteteery new situation. Therefore, under the
Canadian system residual power in principle beldnoghke central state, but this rule is qualified
by the fact that responsibility for local and ptvanatters is conferred on the provimées

Preservation of the central state's residual pow@&elgiumandCanadadoes not alter the fact
that in those countries the entities enjoy moremsitve powers than, for example Aastria a
state where residual power is in fact vested inetiitities. The method of distribution of powers
therefore does not affect their scop®hat is more, the balance of powers between ¢mtre
and the entities is affected not only by the numifepowers, but also by the nature of those
powers and how they are construed. Inltmited Statesfor instance, an inflexible constitution

42 See Article 11.3 of the Constitution.

3 Articles 117 and 118 of the Constitution.

4 Articles 227 and 228 of the Constitution.

45 Articles 137 and 138 of the Constitution.

48 Article 70 of the Constitution.

47 Article 73 of the Constitution.

“8 Article 3 of the Constitution.

% Tenth amendment to the Constitution.

%0 Article 5.1 of the Treaty establishing the Eurap@€ommunity.
51 Article 35 of the Constitution.

52 Articles 91 ff. of the constitutional law of 1867.
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goes hand in hand with the very broad interpretagiven to the clauses conferring various
powers on the Union.

Conversely, irregional stategesidual power lies with central government. Bmanishsystem

is a particularly complex one. The Constitution nsagm to contain two lists of powers - those
that may be allocated to the autonomous communitied those reserved for central
governmen® - but in actual fact it is the statutes of autogpmitimately adopted in the form of
an organic law, which determine the scope of eatityes powers. At the very most, it might be
said that certain powers are, by nature, the exayseserve of central government. The central
government retains those powers not conferred eratltonomous community by its statute. In
Italy the powers of the special-statute regions aredaidn in their respective statutes, which
take the form of constitutional law’s The Constitution contains an exhaustive listhef powers

of the ordinary regions.

The system of distribution of powers within the o of devolution in théJnited Kingdomis

of an asymmetrical nature. In the case of Scotlaadain subjects are specifically devolved to

the Scottish parliament, whilst others are resefeedVestminster, and issues that are not the
subject of a specific rule fall to the Scottish |@ement; Scotland thus retains residual

competence. This is in contrast with Wales, whaee Rarliament may only adopt subordinate
legislation in such areas as have been specifidalplved.

A fortiori, in unitary states, where all powers in principiong to the central government but
certain entities are granted special statutesetitiéies only enjoy the powers laid down in those
statutes.

2. Symmetry or asymmetry in the distribution of mos/

Distribution of powers among several tiers of autigodoes not mean that each entity enjoys
exactly the same powers. This goes without sayingfates, which grant special self-governing
status to certain of their entities, as the othdities do not enjoy the same autonomy. The
regional states of Europe are also based on aa@efmsymmetry in the distribution of powers.
ltaly has regions with a special status peculiar to eaglon concernédl Spainhas as many
specific statutes as it has regions. On the otledhfederal states are usually based on a
symmetric system of distribution of powers (exarspégeAustria Bosnia and Herzegovina
Canada Germany Switzerlandand theUnited States The Russiansystem differs, however,
since, on one hand, specific treaties betweenuhgsts and the federation lead to a degree of
asymmetry, and, on the other, there are differategories of subjects of the federation
(republics, territories, regions, autonomous dit}j some of which are included in othérs

3. The various types of powers

Each state deals differently with the distributmnpowers between central government and the
entities. It is nonetheless possible to definemlrer of general types of powgts

- Exclusivepowers vested in the central state, with a comedipg lack of power at the
level of the entities.

>3 Articles 148 and 149 of the Constitution.

> Article 116 of the Constitution.

% Article 117.

%6 Articles 116 and 117 previously cited.

57 Article 65 of the Constitution.

*8 For more details see "Federal and regional staB%&D No. 19 (previously cited).
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- Concurrentpowers (of the central state and the entitie®:céntral state may exhaust all
aspects of a matter; the entities retain the pdavézgislate only in so far as the central state ha
not done so.

- The central state's power to adfpimework lawsmatched by the entities' power to deal
with matters of detail. Framework laws contain gaherinciples, whereas the entities have
jurisdiction as regards points of detail and exiecut

- Parallel powers (of the central state and the entities)task may be performed
simultaneously by the central state and the esgtiteach in its respective field. The most
common example concerns taxation in states suchArgenting Belgium Canada and
Switzerland

- Exclusive powers vested in the entities in fields where tlentral state has no
jurisdiction.

4, Common rules with regard to pow2rs

Powers are distributed between the central statelanentities as is deemed most fitting under
each legal system. Consequently, although somdasities may be observed, diversity is the
rule in such matters. However, although there idinding rule under international law, where a
genuine state - and not merely a confederationistgxa number of spheres (almost) always
come within the jurisdiction of the central state:

a. In domestic law

- Defence

- Monetary policy

- Intellectual property

- Bankruptcy

- Weights and measures
- Customs

This is of course without prejudice to the powerthe European Union.

Moreover, private law, criminal law and social séguare usually - at least for the most part -
matters for the central state. It should nonetisetesnoted that some federal states, such as the
United StatesindCanada,do not have a unified system of private law.

b. International relations

Foreign policy is always, wholly or partly, withthe jurisdiction of the central state. The most
advantageous situation from the entities’ point vidw is parallelism of domestic and
international powers, where the entities and thetraé state have substantive jurisdiction to
conclude international treaties in the same matssrscome within their internal legislative
authority, subject to the provisions of specialuskes conferring treaty-making powers. This is
the practice inBelgium for instanc®. However, more often than not the entities haweefe
powers at an international level than at the doimésvel. In addition, even where the entities
have treaty-making authority in given matters, tie=a are often concluded through the

%9 Article 167 of the Constitution.
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intermediary of central governmenSwitzerlan8®) or subject to its approvalGgrmany
Austrig®)®2,

B. Participation by the entities in the decision-mking process of the central state

Distribution of powers is not the only criterion areby the entities' role within a state can be
gauged. The entities may be recognised as havangtttus obrgans of the central statend
thus participate directly in the constitutional-anore rarely - legislative process. They may also
participate indirectly in this process via a secahdmber, which represents them. Generally
speaking, participation by the entities in the dieci-making process of the central state is
mostly an established principle in federal stadesl far less frequent in regional states or unitary
states with autonomous entities.

1. Entities as organs of the central state: dpacticipation

In many federal states it is above all at teastitutional levethat the entities participate in the
decision-making process. For example Ruossia constitutional amendments come into force
only after they have been approved by the legisdatiuthorities of at least two-thirds of the
subjects of the FederatidhIn theUnited Stateshe agreement of the legislative authorities of
three-quarters of the states is required, and atitotional reform may be proposed by a
convention convened at the request of the legidatof two-thirds of the staf¥s In Canada
such amendments require the approval of at leasnsef the ten provinces representing at least
50% of the population; the most important rules eaan be revised only with the provinces'
unanimous consefit In Switzerland federal constitution-making auttyois conferred on the
federal electorate and the cantons. Revisionseottimstitution must therefore be approved by a
majority of the federal electorate and a majorifytie canton®; however, the system is not
absolutely symmetrical as the votes of six cantong count as half a vote.

In states that do not follow the federal patterrecti participation is far more limited. For
example, inltaly five regional councils may request a constitutioneferendum on a
constitutional law passed by parliament withouve-thirds majority".

Where specific statutes of autonomy exist, thesg hwve to be approved by the relevant
autonomous entity. An autonomous entity may alsergowered to take decisions concerning
legislation of direct relevance to it: finland the province of Aland participates in any revision
of the constitutional law on its self-governingtataand of the Act governing the purchase of
real property located on the Aland Islaffds

At the legislativelevel, a referendum must be called at the requiefste regions, in the case of
Italy®®, or of eight cantons, in that &witzerland’(where referendums may also relate to certain

80 Article 56.3 of the Constitution.

51 Article 16.2 of the Constitution.

%2 For further details regarding the distributionpmfwers in the field of international relations she report on
"Federated and regional entities and internatitnealties" adopted by the Commission at its 41stimgeCDL-INF
(2000) 3.

53 Article 136 of the Constitution.

54 Article V of the Constitution.

8 Articles 38 ff of the constitutional law of 1982.

5 Article 195 of the Constitution.

57 Article 138 of the Constitution.

®8 Suksi, op. cit., pp. 30 and 31.

5 Article 75 of the Constitution.

0 Article 141 of the Constitution.
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international treaties). The right of initiative legislative or constitutional matters exists, for
instance, in those two stafésin Russid® and in Spairf®, but is limited in scope, as the
legislature is free to decide whether it wisheadbupon such an initiative.

2. Indirect participation

In a number of federal and regional states thersbcbamber of parliament may be considered
to represent the entities.

However, the closeness of the link between the reb@hamber and the entities varies. It is
particularly close inGermany where the Bundesrat is made up of members ofLtraler
governments, which have authority for their appoient and dismiss4l It is less so where
members of the second chamber are elected by ttitie€nparliaments, as in tha&ustrian
Bundesrd®. Russiacomes halfway between the two, since the Conistituprovides "Two
deputies from each subject of the Federation df@lnembers of the Federation Council: one
from the representative body and one from the eiexbody of state authorit{® Lastly, the
fact that members of th8wissCouncil of States and thenited StatesSenaté are elected
directly by the people also tends to mean that #reynot genuine representatives of the entities.
In Italy, a regional state, the Senate is also electedregianal basié.

The existence of a second chamber representin@ntiges does not necessarily entail their
equal representation. Representation of the entitiegshen second chamber is equal - two
members per federated state Rossid®, the United State® and Switzerland* (except for the

six cantons which elect only one member of the €dwi States instead of two). Kustria® a
Land's number of representatives in the Bundesrat principle proportional to its population.
In the Italian Senate allocation of seats among the regionsses lasically proportional to the
population. InGermanyf® the population is taken into account when alloeagieats, but not on a
proportional basis. Where the second chamber doesepresent the entities, the number of
members originating from each entity is of coursethe same and there can be no question of
equal representation.

The powers of the second chamber, where it reptesla entities, also vargwitzerland for
example, has a perfectly bicameral system in witiehtwo chambers enjoy the same poffers
(except at joint meetings of the two councils af frederal Assembly, when the 46 members of
the Council of States carry less weight than th@ &@mbers of the National Council). In
Austrig®®, German$® andRussi&’, however, the second chamber has fewer powersthiedfirst.

! Article 160.2 of the Swiss Constitution: Articl@.Z of the Italian Constitution.
2 Article 104.1 of the Constitution.

3 Article 87.2 of the Constitution.

7 Article 51.1 of the Constitution.

S Article 35 of the Constitution.

78 Article 95.2.

" Amendment XVII to the Constitution.
8 Article 57.1 of the Constitution.

™ Article 95.2 of the Constitution.

80 Article I, section 3 of the Constitution.
81 Article 150 of the Constitution.

82 Article 34 of the Constitution.

8 Article 51.2 of the Constitution.

84 Article 148.2 of the Constitution.

8 Articles 42 ff. of the Constitution.

8 Articles 76 ff. of the Constitution.

87 Articles 102 ff. of the Constitution.
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In the United State® the Senate is vested with powers in certain fieddsh as ratifying treaties
and C(;Bgm‘irming the appointment of certain officjaldich the House of Representatives does not
possess.

In Belgiumthere is no real indirect participation of theiges in the decision-making process of
the central state. The emphasis is more on linguarity, which therefore concerns the
different linguistic groupsbut not the communities or regions. In very mamstances where
community or regional institutions or powers arteeted, the Constitution requires the passing
of so-called "special" laws, which must be adogiigdh majority in each linguistic grotfh This

is therefore a somewhat different situation, whieres for groups - rather than federated or
regional entities - to participate in the decismaking process.

It is conceivable that indirect participation oktkntities in the decision-making process might
take place not only in the legislature, but alsthmexecutive and the judiciary

As regards theexecutive there are no real examples of such participatégart from in the
European UnionThe EU Council, which combines features of batidlative and executive
powers, is made up of ministers of the member staté should be noted that tHeuropean
Union is more of the nature of a confederation thanderation. InBelgiumlinguistic parity is
even more strictly applied in the government thanparliament, since "With the possible
exception of the Prime Minister, the Council of Miers includes as many French-speaking
members as Dutch-speaking memb&rs"

Lastly, with regard to the judiciary, the lingucstparity rule inBelgium also applies to
membership of the Court of Cassation, the ConsEiiad (the highest ordinary courts) and the
Court of Arbitration (constitutional court). I8witzerland the various official languages, and
therefore the linguistic groups, must be represkemtithin the Federal Couft but this is not
really linked to the federation's structure, whigmot based on any linguistic criterion.

As can be seen from the above paragraphssytimmetryor asymmetryquestion arises not only

with regard to the distribution of powers, but atsmcerning the entities' participation in the
decision-making process of the central state, varadirectly or - above all - indirectly via their

representation on central bodies.

C. Settlement of disputes

In federal or regional stateguaicial mechanism is established to deal with disputesdsst the
central state and the entities. In this way noy aubjective but also objective impatrtiality is
guaranteed. It is indeed necessary to ensure thalitecal body, moreover one belonging to the
central state, does not have the final word in slishutes.

In states that have a constitutional court, thatrtcbas jurisdiction to decide such disputes. This
is the case, for instance, ®@ermany where the Federal Constitutional Court gives slens,
inter alia, "in case of disagreement or doubt atheoformal and substantive compatibility of
federal or Land legislation with this Basic Lawas to the compatibility of Land legislation with

8 Regarding legislative procedure in general, sa&larl section 7 of the Constitution; regardingngos to ratify
treaties and appoint senior officials, see Artltlgection 2.2 of the Constitution.

8 For further details see Federal and regional st&€D No. 19, pp. 50 ff.

% See, for example, Articles 4.3, 115.1, 117.2, 12hd 123 of the Constitution.

° Article 203 of the Treaty establishing the Eurap€mmunity.

92 Article 99.2 of the Constitution.

% Article 189.4 of the Constitution.
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other federal legislation, at the request of ti#efal government, a Land government ..." and
"in case of disagreement over the rights and otitiga of the Federation and the Lander,
particularly concerning the implementation of fealdegislation by the Lander and the exercise
of federal supervisiorl*. In Austriathe Constitutional Court gives decisions in "digsuas to
jurisdiction between the Lander or between a Lamdi the federation”; "on an application from
the federal government or a Land government, thestational Court also determines whether
a legislative or executive measure comes within jtimésdiction of the federation or the
Lander.®® The Belgian Constitution provides that the Court of Arbitratilas authority, in
particular on an application from the federal goweent or a community or regional
government, to repeal legislation passed by théra@lestate or its entities on the ground that it
violates "rules laid down in the Constitution orguant thereto so as to determine the respective
responsibilities of the state, the communities tiedregions™. In Bosnia and Herzegovindhe
Constitutional Court has exclusive jurisdiction decide any dispute that arises under the
Constitution ... between Bosnia and Herzegovina and Emtity or Entities...*”. The
Constitutional Court of th®ussian Federatioresolves disputes as to jurisdiction between state
bodies of the Russian Federation and state bofliee subjects of the Federatifn

Similar rules exist in regional states. $painthe Constitutional Court resolves disputes as to
jurisdiction between the state and the autonomousmunities, and the central government may
challenge before that court any decisions takeauignomous community bodigsin Italy the
Constitutional Court deals with disputes as tosgidtion between state authorities and regional
authorities®.

In some federal states where there is no concedtfarm of constitutional review it is for the
Supreme Court to rule, as sole instance, on le@utes between the central state and the
entities. This applies, for example, to theited State". In Switzerlandthe Federal Court deals
with disputes between the Confederation and théooanbut has no jurisdiction to review the
constitutionality of federal law&?

Conversely, inCanadaall of the ordinary courts may give decisions @aning questions of
constitutionality. The Supreme Court exercises Bagejurisdictiort®®, except in cases where an
advisory opinion is requested from it by the Gowerin Councit®

Judicial means of settling disputes, by means Qfoastitutional Court or another equivalent
court, also exist where specific statutes of autondave been granted. ldkraine various
national bodies may challenge the constitutionatityacts of the Verkhovna Rada of Crimea
before the Constitutional Court, and the VerkhofRaa of Crimea may do likewise in respect
of national laws and regulatioffa In Portugal the national authorities may refer legislation
passed by the autonomous regions to the Constiati@ourt for prior constitutional revie#’:

9 Article 93.1 of the Constitution.

% Articles 138.1.c and 138.2 of the Constitution.

% Section 1 (1) of the special Act on the Court obbifation; also see section 2.

7 Article VI1.3.a of the Constitution.

% Article 125.3.b of the Constitution.

% Articles 161.1.c and 161.2 of the Constitution.

100 Article 134.2 of the Constitution.

191 Under Article 11l section 2 (1) and (2) of the Guitution the Supreme Court has jurisdiction irpdi®s to which
the United States are a party and has originadigiion in all cases in which a state is a party.
102 Articles 189.2 and 190 of the Constitution.

193 5ee, in particular, section 35.1 of the SupremerCAct.

104 Section 53.1 of the Supreme Court Act.

105 Article 150 of the Constitution.

108 Article 278.2 of the Constitution.



-17 - CDL-INF (2000) 16

although the same avenue is not open to the autmm®megions in respect of national
legislation, substantive constitutional review atls legislation is always possibié A novel
solution has been found in the case of Greenldehiharl: disputes over the respective
responsibilities of the national and the regiondharities are brought before a body comprising
two government-appointed members, two members afgubiby the regional authorities and
three judges of the Supreme Court appointed biPriésident. If the four persons appointed by
the national and regional authorities reach aneageat, the dispute is settled. Failing this, the
matter is decided by the three judges of the Supr€ourt®® The first stage of this procedure
resembles an arbitration arrangement.

The European Unionwhich is halfway between a confederation andderfa state, also has its
own mechanisms for settling disputes between th@r@anities and the member states before
the Court of Justicee(g. actions brought by the Community against membatestwhich it
deems to have failed to fulfil a treaty obligatih actions brought by member states to
challenge acts adopted by the European instititins

D. International guarantees

Although federalism, regionalism and statutes dbaomy are basically matters for domestic
law, they may be covered by international guarant€&enerally speaking, such guarantees may
be based on treaties for the protection of miresitilt is true that multilateral treaties do not
impose a statute of autonomy, let alone a regiondkederal structure. However, federalism,
regionalism or statutes of autonomy constitute or@ans of ensuring that the domestic legal
order embodies the obligations resulting from thimeaties. This may concern both multilateral
treaties such as the Framework Convention for treeBtion of National Minoriti€s® and
bilateral treaties aimed at solving the situatiba epecific minority*2

The most typical example of an international gutaris that enjoyed by th&land Islands
Soon after the Finnish declaration of independencEd17, a majority of the electorate in the
islands signed a petition calling for their unioitwSweden. Shortly thereafter, a dispute over
the islands arose between Finland and Sweden.tAefupetition-based campaign for union with
Sweden followed. The territorial dispute was brdubbfore the League of Nations, which
settled it in Finland's favour on condition thatgantees were given, with the aim, inter alia, of
ensuring the islanders' prosperity and well-beargy measures were taken to demilitarise and
neutralise the islands. The final solution consistean agreement between Sweden and Finland,
submitted to the Council of the League of Natiowkjch provided that the Council would
supervise application of the guarantees and migfler to the Permanent Court of International
Justice any complaint of a legal nature from thadsting (parliament) of Aland concerning the
guarantees. Under the agreement a number of progisvere to be added to the Act on self-
government of the Aland Islands; these concernedfiSwedish as the language of instruction
in schools, the purchase of real property and thieoduction of a five-year residence
requirement for entitlement to vote in municipatigrovincial elections, ett?.

197 Article 280 of the Constitution.

198 gection 18 of the Home Rule Act.

109 Article 226 of the Treaty establishing the Eurap€mmunity.

110 Article 230 of the Treaty establishing the Eurap€ommunity.

MLETS No. 157.

112 concerning the protection of minorities under iingional treaties see "The protection of minositjeSTD
No. 9, p. 52 ff.

113 Suksi, op. cit.
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In ltaly the conclusion of the De Gasperi-Gruber agreematht Austria in 1948 led to the
creation of the autonomous region of Trentino-Alige and the granting of special rights
(including legislative powers) to the province ajlBano, where the majority of the population is
German-speaking.

The Dayton Agreements for peace in Bosnia and Hgerdea, which ended the armed conflict
in that country, were concluded between Bosniak&iegovina, Croatia and Yugoslavia. They
include, as an annex, the Constitution of Bosnarzegovina, which provides for a complex
balancing mechanism between the two entities, #aeftion of Bosnia and Herzegovina and
the Republika Srpska, and the various peoples pras¢he territory. International organisations
are also involved, in particular NATO with regard the military aspects of the peace
settlemenit and the Office of the High Representative, arhad institution, concerning its
civilian aspects®,

Lastly, although it merely offers a transitionalwimn, Security Council Resolution 1244 takes
an original approach, in that it gives the inteioval community real powers in respect of the
territory of Kosovo. Generally speaking, the inranal community has had a greater conflict-
solving role in recent years, which would seemdmptowards a long-term trend.

Conclusion

The detailed solutions to the various questionsciviairise when powers are distributed among
different tiers of state authority are specificetch individual case. The questions, however, are
virtually the same. This report has shown thauststof autonomy, regionalism, federalism, and
even confederation systems, not forgetting rulestlom protection of minorities, can be
reconciled with respect for territorial integritf/here a number of tiers of authority co-exist it is
necessary to determine the distribution of powert -decide, firstly, the basis for that
distribution and where residual power will lie argkcondly, the different types of powers
(exclusive, concurrent, power to pass frameworkslagic.), or again whether distribution of
powers will be symmetrical. Another question is tiee the entities will participate - directly or
indirectly (for instance through a second chambkmparliament) - in the decision-making
process of the central state. Here too, shoulcharstrical or asymmetrical approach be taken?
Yet another important point is the means of sejtliisputes between the central state and the
entities (in principle judicial or arbitral in nat). Lastly, among the solutions to situations of
conflict there is room for international guarantees

114 See The Protection of minorities, STD No. 9, pp2 land 183, and the report by Sergio Bartole eultitl
"Federalism and protection of minorities - regioaspects in Italy" in the same volume, pp. 387 ff.

115 Annex 1A to the Dayton Agreements.

18 Annex 10 to the Dayton Agreements.



