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GUIDELINESFOR CONSTITUTIONAL REFERENDUMSAT NATIONAL LEVEL*

. THE GENERAL CONTEXT

Recent experience of constitutional referendumthénew democracies has highlighted a
number of issues which the present guidelines seekddress. These guidelines set out
minimum rules for constitutional referendums anel @esigned to ensure that this instrument
is used in all countries in accordance with thegples of democracy and the rule of law.

Constitutional referendums are taken as referningdpular votes in which the question of
partially or totally revising a State’s Constitutigand not of its federated entities) is asked,
irrespective of whether this requires voters toegan opinion on a specific proposal for
constitutional change or on a question of principle

By definition a constitutional referendum is commt with apartial or total revisionof the
Constitution.

A constitutional referendum may :

* be required by the text of the Constitution whictoyides that certain texts are
automatically submitted to referendum after theélio@tion by Parliament (mandatory
referendum);

» take place following a popular initiative :

- either a section of the electorate puts forwarexa which is then submitted to
popular vote;

- or a section of the electorate requests that aadapted by Parliament be
submitted to popular vote;

» be called by an authority such as :

- Parliament itself or a specific number of membdmBarliament;
- the Head of State or the government;
- one or several territorial Entities.

Constitutional referendums may be held both wittpeet to textalready approved or not
yet approvedy Parliament.

They may take the form of :

* a vote onspecifically-worded drafamendments to the constitution or a specific
proposal to abrogate existing provisions of the Sticution;

* a vote on auestion of principlgfor example: “are you in favour of amending the
constitution to introduce a presidential systeng@fernment?”); or

 on a concrete proposal which does not have the fofnspecifically worded
amendments, known as @ehnerally worded proposal(for example: “are you in
favour of amending the Constitution in order to ueel the number of seats in
Parliament from 300 to 200?").

1 A motion requesting the preparation of guidelinesthis area has been tabled with the Parliamentary
Assembly (Doc. 8677).
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It could be a question of :
* alegally binding referenduror
* anon-legally binding referendum

I1. GUIDELINES
A. Legal basis
The following issues must be expressly regulatesbastitutional level:

- types of referendum and the bodies competerdlt@aaeferendum;

- the subject-matter of referendums;

- the effects of referendums;

- general norms and principles (point 11.B), inahglthe franchise;

- the main rules governing procedural and substanilidity (points II.C and 11.D);
- judicial review (point I1.P).

All the guidelines outlined below should be covdredhe Constitution or legislation.
B. General normsand principles

1. The constitutional principles of electoral launiversal, equal, free, direct and secret
suffrage) apply to referendums.

2. Equally,fundamental rightsespecially freedom of expression, freedom of mbbe and
freedom of association must be guaranteed andgbeckte

3. The use of referendums must comply with thellesgstem as a whole and especially the
rules governingevision of the Constitutiorin particular, referendums cannot be held if the
Constitution does not provide for them, for exampleere constitutional reform is a matter
for Parliament’s exclusive jurisdiction.

4. Judicial reviewshould be available in the field covered by thespre guidelines.
C. The procedural validity of texts submitted to areferendum
Questions submitted to a referendum must respect:

- unity of form the same question must not combine a specifivatigded draft amendment
with a generally-worded proposal or a questionrofgiple;

- unity of contentexcept in the case of total revision of the Cibutsdn, there must be an
intrinsic connection between the various partst@f text, in order to guarantee the free
suffrage of the voter, who must not be called toeat or refuse as a whole provisions
without an intrinsic link ; the revision of severdapters of the Constitution at the same time
is equivalent to a total revision;

- it is desirable that the same question does imail&neously apply to the Constitution and
subordinate legislatiorufity of hierarchical level)
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D. The substantive validity of texts submitted to areferendum

Texts submitted to a constitutional referendum nalmstie by the substantive limits (intrinsic
and extrinsic) of constitutional reform.

They must not be contrary tmternational law or the Council of Europe’s statutory
principles(democracy, human rights and the rule of law).

Texts that contradict the requirements mentionetkeufi.C and Il.Dshould not be put to the
popular vote

E. Other aspects of free suffrage

In addition to the principles set out under B, G dp, free suffrage — particularly free
determination of the elector’s will — implies:

1. The right to expect that referendums provided fgrthe legislative system will be
organised, and in compliance with the procedurdesuin particular, referendums must be
held within the time-limit prescribed by law;

2. Fairness of the vote

a. the question submitted to the electorate musida (not obscure or ambiguous); it must
not be misleading; it must not suggest an answksgt@s must be informed of the
consequences of the referendum; voters must angwequestions asked by yes, no or a
blank vote;

b. The authorities must provide objective informati This implies that the text submitted to
referendum and an explanatory report should be naaddable to electors sufficiently in
advance, as follows:

- they must be published in an official gazettéeast one month before the vote;

- they must be sent directly to citizens anddueived at least two weeks before the ballot;

- the explanatory report must give a balancexbgmtation not only of the executive and
legislative authorities’ viewpoint but also the ogmg one.

c. Contrary to the case of elections, it is notassary to completely prohibit the intervention
of the authorities supporting or opposing a propesamitted to referendum. However, the
national, regional and local authorities must nofuence the outcome of the vote by
excessive, one-sided campaigning. The use of pibids by the authorities for campaigning
purposes during the referendum campaign propen (ilee month preceding the vote) must
be prohibited. A strict upper limit must be settbe use of public funds for campaigning
purposes in the preceding period.

3. The right to accurate establishment of the rednftan independent body and formal
publication in the official gazette.

The vote must be declared invalid where irreguiesitcould have modified the (negative or
positive) outcome of the vote. addition, a partial cancellation of the votepsssible when
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irregularities only occurred in specific geogragthiareas (regions, districts, even polling
stations).

F. Funding

- The general rules on the funding of political ter and electoral campaigns must be
applied to both public and private funding.

- In contrast to elections, the use of public fubgighe authorities for campaigning purposes
need not be strictly prohibited in all cases; hosvew#t must be restricted - see point Il.LE.2.c
above.

- Payment from private sources for the collectidnsignatures for popular initiatives, if
permitted, must be regulated, with regard to bbthtbtal amount allocated and the amount
paid to each person.

G. Useof public places

a. Advertising

Supporters and opponents of the proposal subntitedreferendum must have equal access
to election hoardings.

b. Collection of signatures

If authorisation is required in order to gathernsiyres for popular initiatives on public
thoroughfares, such authorisation may be refusdyl ionspecific cases, on the basis of
overriding public interest and in accordance wiit# principle of equality.

c. Right to demonstrate

Street demonstrations to support or oppose a tdwhited to referendum may be subject to
authorisation: such authorisation may be refusely on the basis of overriding public
interest, in accordance with the general rulesiegiple to public demonstrations.

H. Media

Public radio and television broadcasts on the etattampaign must allocate equal amounts
of time to programmes which support or oppose thegsal being voted on.

Balanced coverage must be guaranteed to the pitpsesaporters and opponents in other
public mass media broadcasts, especially news bassl

Financial or other conditions for radio and teleuisadvertising must be the same for the
proposal’s supporters and opponents.

The prohibition of the publication of opinion potlsiring the week before the election can be
considered.
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J. Specific rulesfor popular initiatives
- Everyone enjoying political rights is entitledgign an initiative or referendum.

- The time-limit for collecting signatures (partiatly the day in which the time-limit starts to
run and the last day of the time-limit) must beadk specified, as well as the number of
signatures to be collected.

- Everyone (regardless of whether he or she emgolitical rights) must be entitled to collect
signatures.

- All signatures must be checked. In order to faté checking, lists of signatures should
preferably contain the names of electors registardide same municipality.

- In order to avoid having to declare a vote tgtailvalid, an authority must have the power,
prior to the vote, to correct faulty drafting, swuh
- the question’s obscure, misleading or suggestatare;
- violation of the rules on procedural or substantvalidity; in this event, partial
invalidity may be declared if the remaining text dsherent; sub-division may be
envisaged to correct a lack of substantive unity.

- See also point II.F, third paragraph (remunenatar collecting signatures) and point 11.G.b
(use of public places for collecting signatures).

K. Referendums imposed by the Constitution (mandatory referendums)

The cases where referendums are imposed by thetitDtboe may be limited to total
revision or revision of fundamental provisions. tlmee latter case, the Constitution will
identify these particular provisions in an artidlee revision of which is subject to a
mandatory referendum.

L. Parallelism in procedures

For a certain period of time, a text that has begcted in a referendum may not be adopted
by another procedure for constitutional revision;

During the same period of time, a constitutionabvision that has been accepted in a
referendum may not be revised by another methadmstitutional revision.

The above does not apply:

- in the case of a consultative referendum (whioststnot bind the authorities);

- in the case of a referendum on partial revisibrthe Constitution, where the previous
referendum concerned a total revision;

- in the event of rejection of a text adopted byliRaent and put to the popular vote at the
request of a section of the electorate; a simiéav text must not be submitted to vote unless
a referendum is requested.
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M. Therole of Parliament

When a draft constitutional revision is proposedabsection of the electorate or an authority
other than Parliament, Parliament must state itsi@p on the text submitted to vote. It may
be entitled to put forward a counter-proposal ® phoposed text. A deadline must be set for
Parliament to give its opinion: if this deadlinenist met, the text will be put to the popular
vote without Parliament’s opinion.

N. Effects of referendum

Referendums on specifically worded draft amendmeiitsisually have &inding character
and their implementation will not present particyleoblems.

Referendums orguestions of principleor other generally-worded proposalshould be
consultative only. While some countries recognise that sucleregfdums may bind
parliament in principle, this leads to difficultie$ implementation and entails a high risk of
political conflicts.

O. Quorum

It is admissible for acceptance by a minimum petags of the electorate to be required in
order for a referendum to be valid. This type obmum is preferable to requiring a minimum
turnout.

P. Judicial review

Observance of the above rules will be subjectdaicjal review. This is exercised, in the final
instance, by the Constitutional Court - if it egistor by the Supreme Court. In particular,
judicial review will focus on:

- the franchise;

- the completion of popular initiatives;

- the procedural and substantive validity of thagesubmitted to referendum, which should
be subjected to preliminary review; domestic lawtedmines whether this control is
obligatory or optional,

- respect for free suffrage;

- the results of the ballot.



