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I ntroduction

1. On 28 June 2001 the Legal Affairs Committee of Rlagliamentary Assembly asked
the Venice Commission for an opinion on the dridtgon law currently under discussion in
Bosnia and Herzegovina (BiH). On 21 and 23 Aug@éi1?the Parliamentary Assembly of
BiH adopted the Election Law of Bosnia and HerzegmvFollowing the adoption of the
Law the Secretariat of the Legal Affairs Committnfirmed to the Venice Commission
that the Committee wished to receive an opiniontlo® text adopted, with a view to
preparing the decision of the Assembly on commiti¢a be entered into by BiH upon
accession to the Council of Europe.

2. The request therefore has to be understood in thwefvork of the accession
procedure of BiH to the Council of Europe. The Calaf Europe made the adoption of an
election law a condition for the accession of BirHhe Organisation. The Council of Europe
considered that a normal functioning of the demticriastitutions in BiH could not be
expected if parliament was not even able to adogection law.

3. However, certain political forces in BiH contestda: draft election law prepared
mainly by OSCE as discriminatory and in contradictivith Council of Europe and other
international standards. OSCE considered that tiaae no alternative solution for the
contested provisions since these provisions prigcislect the provisions of the BiH
Constitution.

4. This impasse led to an initial rejection of the fdralection law within the
Parliamentary Assembly of BiH in June 2001. Sirige tevelopment put into jeopardy the
accession of BiH to the Council of Europe, the 8oy General of the Council of Europe,
in a letter dated 3 July 2001, urged the leadeth@parties opposing the draft to reconsider
their position. He furthermore suggested deletimgnf the draft the provisions on the
election of the House of Peoples of the State afniBoand Herzegovina. These appeared
particularly problematic and did not seem a neaggsart of the law. In addition, referring
to the commitments to be entered into by BiH uporeasion to the Council of Europe, the
Secretary General added that “I will urge to ineun the list of these commitments that the
rules on elections and the composition of the tmétins have to be harmonised with Council
of Europe standards on the basis of opinions forbeided by the Venice Commission”.

5. In this context the Venice Commission sees as ligsgnt task not to provide a
comprehensive technical assessment of the eletdavdlut to examine whether some of the
electoral rules are inconsistent with Council ofrépae and international standards. Other,
more technical, aspects will only be briefly mengd at the end of the opinion (paragraphs
29 to 31).

The standardsto be applied

6. The provisions of the Election Law have to be exsdibefore the background of
Council of Europe and other international standasti®quality, non-discrimination and
participation in public affairs. It should be notedthis context that not only are all these
standards already part of the applicable law in BiH that the Constitution of BiH gives
constitutional rank to the pertinent internatiohaman rights agreements. This corresponds
to the general orientation of the BiH Constitutamstated forcefully in its Article I1.1:



“Bosnia and Herzegovina and both Entities shall wes the highest level of
internationally recognized human rights and fundatakfreedoms.”

7. Article 11.2 of the Constitution gives priority tine European Convention on Human
Rights (ECHR) and its Protocols with respect taé#iler law:

“International Standards.The rights and freedoms set forth in the European
Convention for the Protection of Human Rights anthdamental Freedoms and its
Protocols shall apply directly in Bosnia and Heraema. These shall have priority
over all other law.”

8. Article 1.4 of the Constitution contains very stigp language on non-discrimination
and grants constitutional rank to other internaldruman rights agreements.

“Non-Discrimination. The enjoyment of the rightsdafreedoms provided for in this
Article or in the international agreements listedAnnex 1 to this Constitution shall be
secured to all persons in Bosnia and Herzegovinthomit discrimination on any
ground such as sex, race, color, language, religmsiitical or other opinion, national
or social origin, association with a national mirityr, property, birth or other status.”

Not less than fifteen international human rightseagients are listed in this Annex,
including the International Convention on the Ehation of all Forms of Racial
Discrimination, the International Covenant on Ciaild Political Rights (ICCPR) and the
Optional Protocols thereto and the Framework Cotwerfor the Protection of National
Minorities. These international instruments cont@innumber of provisions on non-
discrimination and on democratic elections. Refeeeis made here in particular to Article 3
of the First Protocol to the ECHR, Article 14 oketECHR, Protocol No. 12 to the ECHR
(not yet in force), Article 25 of the ICCPR, Aried 3 and 4 of the Framework Convention
and Article 5 of the International Convention ore tBlimination of All Forms of Racial
Discrimination.

9. The Commission, as a non-judicial body, does nathwio enter into a detailed
interpretation of specific provisions of the intational agreements. This should be left to
future decisions of the competent bodies. Followiatification of the ECHR in particular
the European Court of Human Rights may well havdeocide on the compatibility of the
Election Law with the ECHR. There are also a nundf¢echnical differences and problems
specific to each provision. For example, Articlef3he First Protocol to the ECHR applies
to legislative bodies only and Protocol Number Tweelwas adopted after the BiH
Constitution and has not yet entered into forceer@élcan nevertheless be no doubt that the
combined result of these provisions is that aikeits, irrespective of ethnicity, must have an
equal right to vote in and stand as candidateglxtions. The most comprehensive text is
probably Article 25 of the ICCPR:



“Article 25

Every citizen shall have the right and the oppaityrwithout any of the distinctions
mentioned in article 2and without unreasonable restrictions:

1. To take part in the conduct of public affairs, ditlg or through freely chosen
representatives;

2. To vote and to be elected at genuine periodic ielestwhich shall be by
universal and equal suffrage and shall be helddoret ballot, guaranteeing the
free expression of the will of the electors;

3. To have access, on general terms of equality, ipgervice in his country.”

While this text appears broader than that of thedRCit should be noted that the latter
clearly provides (Art. 53) that “Nothing in this @eention shall be construed as limiting or
derogating from any of the human rights and fundaaldreedoms which may be ensured
under the laws of any High Contracting Party oremany other agreement to which it is a
Party.” Furthermore, among the three core valuélgpby the Council of Europe is respect
for the rule of law. An essential part of statelsservance of the rule of law is their respect
of the international agreements to which they an¢igs. The Commission will examine the
most important provisions of the Election Law ircaclance with these standards, and in

particular whether the provisions in question gota an equal right to vote and stand for
election.

Elections which appear unproblematic from the point of view of international
standar ds

10. The provisions in the Law for a number of electionake no ethnic distinctions
among voters or candidates and do not seem torrasg problems of principle from the
point of view of domestic or international humaghtis standards. This concerns:

» Subchapter 11.B on elections to the House of Reptatves of the Parliamentary
Assembly of BiH;

» Chapter 12 on elections to the House of Represeesadf the Federation of Bosnia
and Herzegovina,
» Chapter 13 on elections to the National AssemblRepublika Srpska;

» Chapter 14 on elections to Cantonal Assemblies,idfiped Councils/ Assemblies,
and City Councils/ Assemblies.

Elections not covered by the Election Law

11. The Election Law of BiH provides for detailed andnprehensive general rules
applicable to all elections in BiH as well as fates applicable to specific elections at the
State, Entity, cantonal and municipal level. Wigspect to the Entity level, some elections
are however omitted pending a harmonisation ofGbaestitutions of the Entities with the

Decision of the Constitutional Court of BiH on thesue of the constituent peoples

! Article 2.1 : “Each State Party to the present €pant undertakes to respect and to ensure to dividuals
within its territory and subject to its jurisdictiothe rights recognized in the present Covenanthowit
distinction of any kind, such as race, colour, dexguage, religion, political or other opinion, ti@nal or
social origin, property, birth or other status.”



(CDL(2000)81). With respect to the institutionseafied, Article 18.12 of the Transitional
and Final Provisions provides:

“The provisions regulating the election of the Hdent and Vice President of the
Republika Srpska, President and Vice Presidenthef Federation of Bosnia and
Herzegovina, and the election of the delegateti¢o-ouse of Peoples of Bosnia and
Herzegovina, shall be adopted by Parliamentary Addg of Bosnia and Herzegovina,
after completion of harmonisation of the entity stttmtions with the Constitution of
Bosnia and Herzegovina, pursuant to the decisiorthef Constitutional Court of
Bosnia and Herzegovina.”

12. The Venice Commission has already adopted an apioiothe implementation of
the decision of the Constitutional Court (CDL-INB(®)6) and representatives of the
Commission participated in an International TaskcEowhich made proposals for the
implementation of the decision (CDL(2001)23). Thegent rules in the Constitution of the
Federation of Bosnia and Herzegovina on the eleatiothe Federation House of Peoples
and the Federation President and Vice Presidenidedor a privileged position of two of
the three constituent peoples of BiH, the Bosnaeg Croats, in these elections and are
therefore indeed incompatible with the reasoninthadecision of the Constitutional Court
which requires an equal status of all three camstit peoples throughoW®iH (see in
particular paragraphs 50-74 and 125-126). It appdally justified to wait with the
introduction of new electoral rules for the revisiof the Constitution of the Federation.
While there is no necessary legal link betweendihesion of the Court and the election of
the President and Vice President of Republika $tpsk parallel approach to these
institutions would appear justified.

13.  While it seems appropriate to postpone the adopmifathe respective electoral rules
pending the adoption of the amendments to the B&dar Constitution required by the
decision of the Constitutional Court, the Commissiashes to draw attention to the need to
finally implement the decision of the Constitutibi@ourt. This decision brings BiH closer
to Council of Europe standards and appears of idedimportance for the future functioning
of the institutions in BiH.

Other €elections

14.  There remain two elections for which ethnic refeeshare made in the Law:
» The elections to the Presidency of BiH in Chapterh@re ethnic references, based
on Article V of the Constitution of BiH, are madethe text of the Election Law;
» The elections to the House of Peoples of BiH wisubchapter 11.A and Article
18.16 of the Election Law refer to the provisiofishe BiH Constitution:
“Until the final regulation of the procedure for ¢helection of the delegates to the
Parliamentary Assembly of BiH, their election shad conducted in accordance
with the Constitution of BiH.”
Though both the above sets of provisions use ettefarences, it may be observed as a
preliminary remark that the terms Bosniac, Croad &erb, used throughout the relevant
texts, may be more flexible than they appear, agetis no constitutional or legal definition
of who is a Bosniac, Croat or Serb. Current eledtoules simply require electoral
candidates to make a declaration as to their atinic



The BiH Presidency
15.  According to the Election Law, which in this resp&thfully reflects the provisions
of the Constitution, the Presidency is electeddews:

» There are three members of the Presidency, onedch of the three constituent
peoples; no member of the Presidency may be a&ugitiot belonging to one of the
constituent peoples.

* The Bosniac and Croat members may be elected oafy the territory of the
Federation of Bosnia and Herzegovina and by thersoegistered to vote there, the
Serb member only from the territory of the Republisrpska by the voters
registered to vote there. Therefore the choice aikrg is limited, as potential
candidates may be prevented from running for elastsimply because they do not
identify themselves as members of the constitueupies entitled to stand for
election in the Entity where they live.

16. In a federal State it appears unobjectionable diffateholders be elected in a way
ensuring representation of the entities with thgger entity being better represented. In
principle, in a multi-ethnic State such as Boshiagpears also legitimate to ensure that a
State organ reflects the multiethnic characteroafety. The problem is however the way in
which the_territorialand the ethniprinciple are combined. The Constitutional CodrBtH
referred to this problem in the following termsiti® decision concerning constituent peoples
in the Entity constitutions:

“65. A strict identification of territory and certa ethnically defined members of
common institutions in order to represent certaimstituent peoples is not even true
for the rules on the Presidency composition as tkidn in Article V, first paragraph:
“The Presidency of Bosnia and Herzegovina shall sistnof three Members: one
Bosniac and one Croat, each directly elected fromterritory of the Federation, and
one Serb directly elected from the territory of Bafka Srpska.” One must not forget
that the Serb member of the Presidency, for ingtaiscnot only elected by voters of
Serb ethnic origin, but by all citizens of RepudblB&rpska with or without a specific
ethnic affiliation. He thus represents neither Raa Srpska as an entity nor the
Serb people only, but all the citizens of the eledtunit Republika Srpska. And the
same is true for the Bosniac and Croat Membersetelbcted from the Federation.”

17. If the members of the Presidency elected from aryEm®epresent all citizens residing
in this Entity and not a specific people, it isfidifilt to justify that they must identify
themselves as belonging to a specific people. Sualile seems to assume that only
members of a particular ethnicity can be regardefiildy loyal citizens of the Entity capable
of defending its interests. The members of thei@eesy have a veto right whenever there is
a violation of vital interests of the Entity fromhweh they were elected. It cannot be
maintained that only Serbs are able and willingetend the interests of RS and only Croats
and Bosniacs the interests of the Federation.

18. Furthermore, members of the three constituent psomglan be elected to the
Presidency but they may be prevented from standsgandidates in the Entity in which
they reside if they live as Serbs in the Federatioas Bosniacs or Croats in the RS. The
Election Law (based on the corresponding provisminthe Constitution), however, clearly
excludes Others, i.e. citizens of BiH who identifemselves as neither Bosniac nor Croat
nor Serb, from the right to be elected to the Elegsty. It may raise problems with respect to
the equal right to vote and to stand for electiomlar Article 25 of the ICCPR or with



equality under the law guaranteed to members ofornties under Article 4 of the
Framework Convention to formally exclude membermoforities from a public office.

The House of Peoples
19.  With respect to the House of Peoples of BiH, thastitutional provision to which
Avrticle 18.16 of the Election Law makes refereregorded as follows:

“Article IV

1. House of Peoples.

The House of Peoples shall comprise 15 Delegatesithirds from the Federation
(including five Croats and five Bosniacs) and ohieet from the Republika Srpska
(five Serbs).

(@) The designated Croat and Bosniac Delegates fiteenFederation shall be
selected, respectively, by the Croat and Bosnidedates to the House of Peoples of
the Federation. Delegates from the Republika Srgsiadl be selected by the National
Assembly of the Republika Srpska.”

It seemgrima faciethat:

* Only citizens identified as belonging to one of theee constituent peoples can be
elected to the House of Peoples;

» Serbs can only be elected to the House of Peoptes the Republika Srpska,
Bosniacs and Croats only from the Federation ohioand Herzegovina,

» Within the House of Peoples of the Federation, oty Bosniac and Croat
delegates may take part in the election; othergaéds are deprived from the right
to vote in this respect.

These rules, which are provisions of the Constituand not of the Election Law itself, raise
particular problems with respect to the Federatids.regards the right to vote, this right
applies also to indirect elections. In the Fedematiot all members of the Federation House
of Peoples may vote but only the Croat and Bosmambers. There is therefore no equality
between the parliamentarians. In the RS the sitnais somewhat different since all
members of the National Assembly may take parthia election although their choice is
limited to Serb candidates. Although these ruléiecethe same difficulties of mixing ethnic
and territorial concepts as expressed in relatainé BiH Presidency, it is difficult to find a
legal rationale for this different treatment of g@me election in the two Entities, especially
since this question is regulated by the Constitutbthe State and not individually by the
constitutions of the Entities.

20.  With respect to the right to stand for electionjrashe case of the BiH Presidency,
first of all, persons not identifying themselves Besniac, Croat or Serb are completely
excluded. But not only that. Entity and Ethnicitse dinked and only Serbs frolRS and
Croats and Bosniacs frothe Federation may be elected. No Serb from tlueiaéion and
no Croat or Bosniac from the RS may sit in the KoosPeoples, which is a chamber with
full legislative powers. A significant part of tipppulation of BiH therefore does not seem to
have a right to be elected to the House of Peoples.

21. The ethnic grouping of candidates for this Houseoiserent inasmuch as the specific
characteristic of the House of Peoples is thatgddés have a vital interest veto in case of
the violation of the interests of their respectiweoples. It is legitimate to assume that



parliamentarians from the respective peoples ae#st judges on what their vital interest
are. Nevertheless, granting precisely to those Ipeopo are already dominant such a veto
and not to small groups requiring protection is wesiionable practice. This issue was
discussed with respect to the Entity constitutibpsghe Constitutional Court of BiH, in its
Partial Decision Ill in Case 5/98 on the issuehaf tconstituent peoples” at 8§ 115-116. In
particular, such a practice may raise questiongmuimernational law, and specifically in the
light of Article5 of the International Conventioon the Elimination of Racial
Discrimination that are not saved by the exemppoovisions of Article 1 para. 4 of the
Convention.

Specificities of the situation in BiH

22. It is apparent from the above considerations that ¢lectoral rules in the BiH
Constitution for the Presidency and the House @ik, which are necessarily reflected in
the provisions of the Electoral Law, appgama facieto exclude citizens from the right to
stand for election if they belong to an ethnic gravhich is in the minority where they live
and would seem therefore to be incompatible witterimational standards. One might
however still wonder whether under the specifirlyaexceptional, conditions of BiH such
an apparent discrimination may be justified. Theogean Court of Human Rights in its
decision Mathieu-Mohin and Clerfayt v. Belgiurseemed willing to leave to States a
particularly wide margin of appreciation in the sikine area of election law. Equality of
voting rights and non-discrimination are amongniast important values of a constitutional
system. However, illicit discrimination can only hesumed if there is no reasonable and
objective justification for a difference in treatnte

23. In the present case, the distribution of posts Ha State organs between the
constituent peoples was a central element of theaddaAgreement making peace in BiH
possible. In such a context it is difficult to ddegitimacy to norms that may be problematic
from the point of view of non-discrimination butaessary to achieve peace and stability and
to avoid further loss of human lives. The inclusioh such rules in the text of the
Constitution at the time therefore does not desentieism although they run counter to the
general thrust of the Constitution aiming at preéwvendiscrimination.

24.  This justification has to be considered, howewvetthee light of developments in BiH
since the entry into force of the Constitution. Sloipinion is drafted with a view to the
accession of BiH to the Council of Europe and tbentry has therefore to be assessed
according to the yardstick of common European stedgl It has now enjoyed for several
years an — albeit imperfect — peace. It is notaughé Venice Commission to give a political
assessment of the situation. It nevertheless selmas on the one hand, that there has been
an evolution in a positive sense, and on the othat,there remain circumstances requiring a
political system that is not a simple reflectionnodjority rule but guarantees a distribution
of power and positions among ethnic groups. Itdafee remains legitimate to try to design
electoral rules ensuring appropriate representéionarious groups.

25. This can, however, be achieved without enterin@ iobnflict with international
standards. It is not the system of consensual derop@s such which raises problems but
the mixing of territorial and ethnic criteria arttetapparent exclusion from certain political
rights of those who appear particularly vulneralileeems possible to redesign the electoral



rules to make them compatible with internationahsfards while maintaining the political
balance in the country.

26. As regards the Presidency, a multi-ethnic compwsitan be ensured in a non-
discriminatory way, for example by providing thabtnmore than one member of the
Presidency may belong to the same people and camgbthis with an electoral system
ensuring representation of both Entities. The sapmies to the House of Peoples where for
example a maximum number of seats for members troenpeople could be fixed. Other
solutions could also be envisaged. The legitimaes aof the rules can in any case be
attained without entering into conflict with theusdj right to vote and stand for election and
the present rules of the Constitution and the Eladtaw cannot in the long term be justified
as necessary under the specific conditions of BiH.

27. In the light of the above considerations it appé¢has it will be necessary to address
the question of revising the relevant rules ofEhection Law and the Constitution. It should
nevertheless be emphasised that constitutionalgehamany democracy requires reflection
and consultation, particularly when central poweairgg institutions are involved. The
Commission cautions against undue haste in undegakich revisions, which may in itself
cause problems with regard to the respect of timeiptes of democracy and the rule of law.
It notes that Article 25 ICCPR includes the rigbtperiodic elections on an equal footing
with the other electoral rights protected, and @feme finds that it would be advisable to
continue to hold elections in line with the eleelotimetable foreseen on the basis of the
provisions currently in force, until such time & trelevant provisions of the Constitution
have been amended and the Electoral Law amendeddaugly to take account of the issues
raised above.

Other remarks

28. Having regard to the specific purpose of this aminithe Commission does not wish

to enter into technical details of the Law. It webdiowever like to draw attention to the

composition of the election commissions and polkatgtion committees. According to the

Law (articles 2.5 and 2.14) their composition hagdflect the ethnic composition of the

country or respective area. There is no provisamuiring that its composition should ensure
political pluralism and representation of the mpdtitical parties. The assumption seems to
be that ethnicity determines political allegiand&ith the increasing emergence of

multiethnic parties this situation may change ama composition of election commissions
and polling station committees may need to be eavexed.

29. The Law also contains complicated provisions ath&place where a person may
vote. Displaced persons may vote either in theic@lof residence or in the place where they
currently live (Article 18.8). The overall goal thfe provision, to solve the property question,
is defensible. However, under the current legal &chnical circumstances, a certain
number of issues raised by this rule need to beeaddd. The provision is confusing due to
its vague wording, although some guidance may bedan Article 18.9, which serves a
similar purpose but for persons running in eleiofiechnically, implementation will be
very difficult, as the voters’ register and housiagjisters are not compatible: the voters’
register is centralised, whereas the housing Egistre decentralised to the municipal level
and equal standards are not applied. Furthermane, td the unwillingness of many
municipalities to issue any eviction orders, thésea risk that the provision may be
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politically misused, with the effect that people ynbe treated unequally and thereby
discriminated against.

Conclusions

30. The Commission finds that for the most part, thecibn Law provides an acceptable
legal framework for the holding of democratic elecs in BiH. However, some questions
are raised by the constitutional and legislative@vgions governing elections to the
Presidency and House of Peoples of BiH. As a caressme, the Commission finds as
follows:

- itis essential that the Entities proceed withghecess of constitutional revision in order
to implement fully the “constituent peoples” deoisiof the Constitutional Court of BiH
as soon as possible, and in particular inasmuchisi$s the precondition to revising the
provisions governing elections to the Presidencfabie Entities which do not currently
figure in the Election Law;

- the provisions of the Election Law governing elecs to the Presidency and the House
of Peoples of BiH raise questions as to their cdibjhiy with international standards.
Any deviations from the principle of the equal tigh vote and stand for election are
however due to explicit rules in the text of then@iitution. Curing such deviations
would require amendments to the Constitution whwihthen have to be reflected in the
electoral law. Nevertheless, such revisions coelddrried out in a manner which would
safeguard the position and equality of the corstitypeoples by maintaining the multi-
ethnic character of both institutions;

- the holding of elections that fall due under thenmal electoral timetable should not be
postponed pending the amendment of the Constitwtiah Election Law, but elections
should be carried out on the basis of the provssiarforce until such time as they have
been amended,;

- the implementation of Article 18.8 of the Electibaw should be closely monitored to
ensure that it is not applied in a discriminatorgrmer.

31. Finally, the Commission emphasises that its recontatons cannot be
implemented overnight but in some cases may regeér@us institutional adjustments.
These should be closely monitored by the Councituiope both before Bosnia’s accession
to the Council and after it, in the context of pastession monitoring procedures. The
Commission stands ready to assist the relevantbadithis process.









