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THE ESTABLISHMENT OF A CONSTITUTIONAL COURT IN A PE RIOD OF
TRANSITION - THE EXAMPLE OF SLOVAKIA

by JUDr. Jan KLU_KA, Judge of the Slovak Constdotl Court, Member of the Venice
Commission for Democracy through Law

According to Article 124 of the Constitution of t&éovak Republic (hereinafter known as "the
Constitution" - N0.460/1992 Coll.) the ConstitunCourt of Slovakia is an independent
judicial body empowered to protect constitutionyalit the Slovak Republic. This task is
fulfilled through various kinds of its proceedinggto review the constitutionality of generally
binding legal regulations of the Slovak Republicrtide 125 letter a) until d) of the
Constitution), to review the compliance of gengrdlinding legal regulations of the Slovak
Republic with international treaties which haverbpablished in a Collection of Laws (Article
125 letter e) of Constitution), to resolve the diohbf competences between supreme organs of
state (Article 126), to provide an official integtation of constitutional acts provided that the
dispute has arisen as regards this matter betwisputitcig parties (Article 128 para. 1 of the
Constitution), to review both the constitutionaliynd legality of an electoral process and
election into state organs and self-governmentdidso(Article 129 of the Constitution), to
protect basic human rights and freedoms through preceedings about constitutional
complaints and submissions (Article 127 and 13@.parof the Constitution) and some other
kinds of proceedings. Throughout the more thanettaed half years of its existence (the
Constitutional Court started its activity on Felwyud, 1993) more than 2500 cases have been
brought before the Constitutional Court. The retgwexperiences have been acquired during
this period allowing to identify at least some gahéand common) problems (both legal and
factual) each newly-established constitutional tednich may have to be confronted.

1. Relationships of the Constitutional Court with he courts of general jurisdiction.

In a number of constitutions of Central and Easteanopean countries adopted after 1989
(including that of the Slovak Republic) the newstablished Constitutional Courts represent
gualitatively new "elements" inserted into theidigial systems and therefore there have been
hardly any practical experiences with their decigitaking process, their relationships with
other courts of general jurisdiction, the new taskthe constitutional courtdz. to protect the
constitutionality of legal orders etc. Each consitin regulates the relationship between its
constitutional court and ordinary court in its owy, but despite the differences in such
regulations, the following general feature is comntwall new constitutions. According to this
feature the constitutional court is to be qualifiesl an independent judicial body neither
subordinate nor superior to the system of ordircayrts. Whereas the Constitutional Court
does not form an integral part of the judicial egstof ordinary courts (it cannot be qualified as
its next and new appellate court) it has naturadlcompetence to re-examine or even to cancel
their valid judgments. The Slovak experience camgirhowever, that the prevailing number of
applicants (more than 70%) asked the Constituti@wirt just to reopen its case (already
finished before the ordinary court) or even to ghte the valid judgments of ordinary courts
(including some judgments of the Supreme Courhef$lovak Republic). Such proposals of
applicants (either in the form of constitutionahquaints or constitutional submissions) have
therefore had to be rejected due to the lack oftimepetence of the Constitutional Court to deal
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with them, whereas the need to respect the indepeedand impartiality of ordinary courts
absolutely prevents such interference of the Cutisthal Court.

1.1. Protection of basic rights or freedoms byhe Constitutional Court and/or
ordinary courts?

The constitutional and/or other kind of relevagiieregulations resolve, as well, the problem of
which judicial body (ies) shall be entrusted withe tcompetence to protect the basic
(fundamental) rights and freedoms embodied obwoimsithe Constitutions or constitutional
acts (in the Slovak Republic-Chapter 2. of the @wn®n "Fundamental Rights and
Freedoms"). In principle there are three possilagsmof resolving this problem:

) the protection of fundamental rights and freed@hall be guaranteed exclusively by the
Constitutional Court;

2) the protection of fundamental rights and freesl@hall be guaranteed exclusively by
ordinary courts;

3) the protection of fundamental rights and freesloshall be guaranteed by the
Constitutional Court, unless the protection of stights and freedoms falls under the
jurisdiction of another (ordinary) court.

The Slovak legal regulations (both constitutionad @ther) confirm that the Slovak legislator
was in favour of the third option of resolving tagsroblems. In respect of the protection of
basic human rights and freedoms, the ConstitutiGoalrt of the Slovak Republic is competent
to deal with it, provided that the following regeinents have been met:

a) the applicants (either natural or legal persbaske objected to the alleged violation of
human rights or freedoms embodied in Chapter theoConstitution;

b) ordinary courts or other state organs of thev&doRepublic are not able to provide
effective protection (effective remedy) against #ikeged violation of such rights or
freedoms;

For the completeness it should be pointed out ttatordinary courts themselves are able
(pending their proceedings) to violate the basghts or freedoms of applicants, such as
disputing parties (right to a fair trial, right géopublic hearing in "reasonable time" etc.) not to
providing (under specific conditions) at the saingetany effective remedy against them. In
some cases, therefore, as the defendants befo@otisditutional Court of the Slovak Republic
were representatives of the ordinary courts, ardQbnstitutional Court, in some cases, took
the findings according to which the ordinary cowitslated the basic "procedural” rights of
applicants pending the judicial proceeding befdrent. The main purpose of the above-
mentioned kind of legal regulations is to guaraifta¢hin the framework of the domestic legal
order of the concrete state) that no basic righftewdom can leave without effective judicial
protection (either by the ordinary courts or cdostinal court proceedings). If the fundamental
rights or freedoms represent simultaneously a ‘ttatienal transformation” of the human
rights treaty provisions, such "internal”" judic@bceedings may form a part of the process of
exhaustion of local remediég.according to Article 26 ECHR.

2. Ratione temporis principle in the activity of the newly-established Constitutional



Court.

As mentioned above, the new constitutional coures @bviously founded by the relevant
provisions of constitutions, but they are not gbiepractice) to start their activity immediately
viz. from the day when the relevant constitution hasyento force. Next, legislative steps are
regularly required to complete the legal "backgaiunf such a new judicial body, it means the
adoption of the special act about the ConstitutidDaurt (in the Slovak Republic Act
N0.38/1993 Coll. in the wording of Act No0.293/19@®ll.), or the Rules of procedure of the
Constitutional Court. In some cases, the procesdecting (appointing) the first judges of the
Constitutional Court and the practical problems nemted with acquiring the appropriate
building, hiring the staff of the Constitutional @g represents a time-consuming process. The
day when the Constitutional Court starts its deaisimaking process is therefore regularly
different from the day when the Constitution hagyemto force. The practical problem may
therefore arise in respect of thatione temporis principlein the practice of newly-established
constitutional courts.

Resolving this problem in February 1993, the Slo@akistitutional Court took into account the
fact that neither the Constitution nor the Act abthe Constitutional Court of the Slovak
Republic contain "retroactive” provisions allowittgdeal with such applications (constitutional
complaints or submissions) which have objecteth¢calleged violations of their basic rights or
freedoms before February 15, 1993 (the day wheAthél0.38/1993 Coll. about Constitutional
Court entered into force). Only in the exceptiotedes (the talk is about so-calt@shtinuing
violationsof human rights and freedoms) the Constitutionair€bas declared to be competent
to deal with such applications if the applicantgeoted to the alleged violation of their human
rights after October 1st, 1992 - the day when thasGtution of the Slovak Republic entered
into force. The same conclusion is valid for aletproceedings of the Constitutional Court as
described above except those whose purpose isviewrehe constitutionality of generally
binding legal regulations of the Slovak Republicrtigle 125 letter a) until d) of the
Constitution) or to review their conformity withternational treaties (Article 125 letter e) of the
Constitution). If there is still a valid legal rdgtion and if the other "admissibility"
requirements of such a proposal have been meEdhstitutional Court of the Slovak Republic
is competent to deal with such a proposal regasdieshether such a legal regulation has been
passed before the entry into force of the Congiitubr even in the former Czech and Slovak
Federal Republic (before December 31, 1992). TrowaRl legislator has made only one
difference between the valid legislation of thenfer CSFR and the "new" Slovak legislation
passed after January 1st, 1993 provided that toeistitutionality has been objected to before
the Constitutional Court.

Article 152 para. 2 of the Constitution (Transitaryd Final Provisions) states, thataws and
other generally binding regulations passed in thee€h and Slovak Federal Republic shall
become inoperative on the ninetieth day after tbhblipation of the decision made by the
Constitutional Court of the Slovak Republicarid on the other hand Article 132 states (with
regard to "Slovak" legislation) that in" cases where the Constitutional Court finds any
contradiction in statutory rules as defined in Al¢i 125...these rules parts or clauses thereof
shall become ineffective after six months follovtiregdecision of the Constitutional Court".

3. The practical application of international treaties in the decision- making process
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of the Slovak Constitutional Court.

In the prevailing number of cases brought befoeeStovak Constitutional Court above all the
Constitution and other kinds of domestic legal fatijpns of the Slovak Republic have formed
the relevant legal basis of decisions (findingsfohstitutional Court. It is useful, however, to

note that such a "domestic" legal basis is notusket, and the sources of international law
(international treaties) have, in some cases, hathportant function before the Constitutional

Court. The purpose of this part is therefore entdy the position of international treaties in

the decision-making process of the Slovak Congiitat Court, taking into account the

experiences with their practical application withime scope of the competences of the
Constitutional Court, as listed above. Before tugriio look at this topic in some detall, it may
be worthwhile to characterize the position of in&ional treaties within the framework of the

domestic legal order of the Slovak Republic acewdio constitutional and other legal

regulations of this topic.

3.1. International treaties in the legal order of he Slovak Republic.

After the dissolution of the former Czech and Slo¥@deral Republic (January 1st, 1993) a
number of international treaties (both bilaterald amultilateral) have remained as an
international law treaties "heritage” for both sesspr states, the Slovak Republic and the
Czech Republic. The talk is about 1900 bilaterdities and 980 multilateral treaties the state
party of which has been (until December 31st, 1982)former Czech and Slovak Federal
Republic. Both new states have decided separateiich of them they make the succession
according to the Vienna Convention on the SuccesefoStates in respect of Treaties on
August 23, 1978. Due to the application of the dendtic succession principle" (Article 34
para. 1 letter a) of the Vienna Convention) thev&toRepublic has notified its succession into
treaties of the former CSFR and has declared tbdumd by all bilateral and multilateral
treaties of the former CSFR since January 1st, 1988 Slovak Republic has made the
succession into the reservations and declaratiadeno such treaties by the former CSFR.
These treaties therefore became an integral p&tbebk legal order.

The Constitution contains neither a provision démtpthe valid international treaties as a
integral part of the domestic legal order of thevdk Republic, nor a general "supremacy
clause" determining the priority of internationadties over the domestic legal order. Generally
speaking, the position of international treatiethiuithe framework of the Slovak legal order is
fixed by the relevant provisions of the Act on tBellection of Laws of the Slovak Republic
(N0.1/1993 Caoll.). According to Article 1 para.irl conjunction with Article 3 para. 1 and
Article 6 of the quoted Act, if the valid interiatal treaty (either bilateral or multilateral) has
been published in the Collection of Laws it hadéorecognized as a generally binding legal
regulation of the Slovak Republic. Any provision this Act regulates, however, the legal
conditions for the practical application of inteiinaal treaties promulgated in the Collection of
Laws. These conditions are regulated partly byGQbastitution (Article 11 of the Constitution
with regard to the application of international lamrights treaties) and partly by the laws of
the Slovak Republic ("supremacy clauses" in a nunubeActs (either former "“federal” or
today's "Slovak") in respect of any other intermadl treaties different from human rights
treaties. Article 11 of the Constitution determiries "conditional supremacy” (priority) of the
human rights treaty within the framework of the&alo legal order, whereas the human rights
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treaty shall be applied by the relevant organ afesonly if it guarantees a "greater scope of
basic human rights or freedom". If such requireniembet, the legal obligation of each public

authority is to apply the relevant provision(s)tbé human rights treaty instead of the "less
favourable" domestic legal regulation. Other te=atiave priority over the domestic legal order,
unless provided otherwise in relevant domesticlleggulation, and if the latter includes a

"supremacy clause" allowing the preferential agion of such treaty.

3.2. International treaties before the Constitutioral Court of the Slovak Republic.

Among the number of proceedings of the Constitafid@ourt as listed above, the following
allow for the practical application of internatibtraties :

l. Proceedings reviewing the compliance of generbihding legal regulations of the
Slovak Republic with the valid international treéyticle 125 letter e) of the Constitution).

2. Proceedings reviewing the constitutionalitygeherally binding legal regulations of the
Slovak Republic (Article 125 letter a) until d)tbie Constitution).

3. Proceedings about constitutional complaintsi¢fetl27 of the Constitution).

4. Proceedings about the constitutional submidsaih natural or legal persons objecting
to alleged violation of their basic rights or freed (Article 130, para. 3 of the Constitution).

It should be pointed out, however, that internatidreaties do not have the same position in all
proceedings of the Constitutional Court mentionbdva. As regards the proceedings under
point 1) the valid international treaty is in a pms of the "higher" legal regulation, and the
conformity of domestic legal regulations with subligher” legal regulation is reviewed. With
regard to the proceedings under points 2) to 4),jrternational treaty is applied as one of the
sources enabling the proper interpretation of ddevant provision of the Constitution for the
purposes of the concrete proceedings of the SlGeaistitutional Court.

) In respect of proceedings to review the comiaaf generally binding legal regulations
of the Slovak Republic with international treati@slid for Slovakia) these kinds of
proceedings exceed the scope of "pure" constitalityn whereas its purpose is to
review the compliance of domestic legal regulationth valid international treaties.
Proceedings before the Constitutional Court acogrdd Article 125, letter e) of the
Constitution represents, therefore, one of the wagbtain in accordance the content of
domestic legal regulations with the internatiomahty, the state party of which is the
Slovak Republic. The case objecting to the nonawonity of the domestic legal
regulations exclusively with the international tyehas not been brought (so far) before
the Constitutional Court. In some cases, howelerstbjects entitled to bring the case
before the Constitutional Court have objected siamglously to the non-conformity of
domestic legal regulations with the Constitutionaeedl as with the international treaty
(human rights treaties most frequently-see belo8)ch a kind of Slovak legal
regulation confirms the "top position" of interroatal treaties within the framework of
the Slovak legal order, whereas (and for the neédproceedings before the
Constitutional Court) they have to be recognized gal regulation of "higher" degree,
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and any other domestic legal regulation is in aw#d degree position. The
Constitutional Court has, therefore, no competaaaeview the "constitutionality” of
international treaties valid for the Slovak Repcib®n June 4, 1996 the Constitutional
Court rejected the proposal of natural personstew the "constitutionality” of the
bilateral Czech-Slovak-Hungarian agreement on ALB8s1949 due to the lack of its
competence to deal with such a case. (Pl US 2/9Busaot published). In such
proceedings of the Constitutional Court may be abj non-conformity any generally
binding legal regulations of the Slovak Republithwny valid international treaty.

In respect of the practical application of intgfonal treaty law within the scope of
proceedings about the constitutionality of gengrainding legal regulation of the
Slovak Republic, there is scope for their applaratn two kinds of cases :

a) subjects entitled to bring the case before Gbastitutional Court have objected
simultaneously to the non-conformity of domestigaleregulations, both with the
Constitution and international treaties. In sudase (and if the Constitutional Court has
found a contradiction between such legal regulati@md the Constitution and
international treaties) such proceedings have abléd function,viz. to protect the
constitutionality of the Slovak legal order andle same time to bring domestic legal
regulations in accordance with international tematSo far, the Constitutional Court has
not found any conflict between domestic legal ragohs and international treaties
within the scope of such proceedings. It is ustfuhdd, however, that the number of
international treaties which may be applied in saatase is restricted (in comparison
with the proceedings of the Constitutional Courarding to Article 125 letter e) of the
Constitution) whereas it understands only suchrmat@nal treaties the provisions of
which are "transformed" in the Slovak legal ordethe Constitution. The talk is first of
all about human rights treaties, the constitutiofimhnsformation” of which is
represented by Chapter 2 of the Constitution (Bagits and freedoms).

b) subjects entitled to bring the case beforeGhastitutional Court requesting only a
review of the constitutionality of the domestic dégegulations concerned. Before
deciding on it, the Constitutional Court is obligéal interpret the content of the
provision (Article) of the Constitution marked byet applicant. Provided that such a
provision of the Constitution represents only an&tdutional" transformation of the
international obligation issuing for the Slovak Rblic from valid international treaties,
the Constitutional Court has no legal or factushsmn not to interpret such a
constitutional provision using the method of intetption of the international law of
treaties (Articles 30-33 of the Vienna Conventidthe Law of Treaties 1969) including
(if it is necessary) the relevant case-law of m&tional judicial or other organs
(opinions of the European Commission of Human Righhd judgments of the
European Court of Human Rights in respect of theoggan Convention of Human
Rights 1950, the views of the Committee of Humargh® in respect of the
International Covenant on Civil and Political Right966 etc.). Such an approach of the
Slovak Constitutional Court to the interpretatidritee Constitution is based on the fact
that any of the reservations or declarations mgdhadformer CSFR to the international
treaties (treaties on human rights) does not ptewerh a possibility of the
interpretation of the Constitution. The Constitnaib Court took this approach for the
first time in the case when the claimant (the grofighe deputies of the National
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Council of the Slovak Republic) objected to the stiationality of the Governmental
Decree No. 196/1993 Coll. about the school textboskh Article 42 para. 2 of the
Constitution (right of free education on elementfyools). The Constitutional Court in
its finding statednter aliathat : "there is no legal or factual reason...terpret the term
‘free education' from Article 42 para. 2 of the €wntion only on the basis of
Constitution or any other domestic legal regulatibthe valid international treaties
regulate the same basic right and if it is posdibl@terpret such basic right through the
method of interpretation of the rules of internatib law. Using only "domestic
interpretation” rules of the basic right regulabsdthe international human rights treaty
can lead to the violation of the latter and to plo¢ential international responsibility of
the Slovak Republic as well. The following inteinatl treaties have been used in the
"free education case" by the Constitutional Coariinterpret the term "free education”
from Article 42 para. 2 of the Constitution: UNESCOonvention against
Discrimination in Education 1960, International @oant on Economic, Social and
Cultural Rights, 1966 and Convention on the Riglithe Child 1989.

The Constitutional Court has taken a similar apphoin a number of other cases
concerning the conformity of various kinds of getigrbinding legal regulations of the
Slovak Republic with the Constitution. In a caseewlthe claimant (military court) has
objected to the contradiction of Act No.18/1992ICaibout the civil service with Article
25 para. 2 of the Constitution (the right of coaatious objectors to refuse mandatory
military service) the Constitutional Court has eththat : "In this case the Constitutional
Court of the Slovak Republic took into account atke existing case-law of the
Strasbourg organs and especially the resolutidheofCommittee of Ministers on June
29, 1967 67(DH) 1 in the Grandrath Ca%e".

3) As regards constitutional complaints (Article7 & the Constitution) there are no obstacles
to using international treaties in one of the wangsitioned above. It seems useful to emphasise
that the Constitutional Court has practically nal mmpetence to deal with such kinds of cases,
whereas almost all valid decisions of state orgarself-governmental bodies (which forms the
subject matter of the constitutional complaint) awdbjected to judicial control by ordinary
courts. This is maybe one of the reasons why thestiotional Court has so far not applied
international treaties within its proceedings alibetconstitutional complaints.

4) In respect of the proceedings about constitati@ubmissions of natural or legal persons
objecting to the alleged violation of basic humehts or freedoms (Article 130 para. 3 of the
Constitution) the Constitutional Court has appliéd, two cases, international treaties to
interpret relevant constitutional provisions. le first case, the European Convention of Human
Rights and International Covenant on Civil and tRali Rights (including the judgments of the
European Court of Human Rights and views of the @dtee of Human Rights) was applied to
interpret the content and scope of the right ofgmy (including the data protection) from

! Collection of the Findings and Decisions of then€titutional Court of Slovak Republic, 1993-1994g3ice
1995, pp. [79-214.

2 Ibidem, pp.70-74, see also Collection of the Figsl and Decisions of Constitutional Court of Bllov
Republic, 1995, Kosice, 1996, pp. 171-189, and 38-5
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Article 19 para. 1 of the Constitutiband in the second case has been applied to the sam
international treaties to interpret the term fealt'within the reasonable timé"

For completion, it should be pointed out that thecpedings of the Constitutional Court about
constitutional complaints and submissions may farpart of the process of exhaustion of local
remedies according to Article 26 of the Europeanv@ation of Human Rights or Article 2 of
the Optional Protocol to the Covenant on Civil dndlitical Rights. Today's valid legal
regulation of the proceedings before the Slovak stitutional Court therefore allows the
practical application of international treatieg<ffiof all human rights treaties) into the legal
order of the Slovak Republic to the extent and maeteribed above. Through this kind of its
decision-making activity, the Slovak Constitutio@burt "imports" into domestic legal order
the international standards of human rights pratecand helps to get into conformity these
parts of domestic legal regulations which are nomgatible with such standards. Such
decisions of Constitutional Court halerga omnes effectind are binding for all state organs.

4. Other Practical Problems.

Apart from the legal problems described above (tigtiis naturally not exhaustive) the newly-
established Constitutional Court is confronted vaithumber of practical problems which have
to be resolved in a very short time. One of themoi& to organize its internal work to be able
to deal with cases in reasonable time. Two pairédecisive in this field:

[) whether the relevant legal regulation prescriffiees) the concrete terms, both for examining
the case with respect of its "admissibility" and faking the decision of the Constitutional
Court on the merits.

2) who is responsible for preparing the case ferrbed of the "admissibility" decision and the
decision in merits (judge rapporteur, collegiunthaf judges).

Relevant Slovak legal regulations fix any termthmei for the "admissibility" decision nor the
decision on merits. The President of the Slovak sGiutional Court appoints a judge
rapporteur for each case. The same rapporteurrpeefiee case both for admissibility decision
and decision in the merits. A lot of cases brouggfore the Slovak Constitutional Court in
1993 (until December 31, 1993 more than 750 caaesd the necessity to find an appropriate
method of internal work of Constitutional Court lvitespect of such huge number of cases. A
system of'informal meetings'has been inserted into the process of examininky eaacrete
case before Constitutional Court (the talk is alsmitalled plenary cases). In the first stage of
the activity of the Slovak Constitutional Court gapximately to the end of 1993) such informal
meetings have fulfilled a "double" function. Theslred, above all, to clarify and stabilize the
content and conditions of the practical applicatidrthe "rules of procedure" of the Slovak
Constitutional Court, including its "admissibiligonditions"face to faceo particularities of

3 Collection of Findings and Decisions of the Cingonal Court of Slovak Republic, 1995, Kosic896, pp.82-
104.

4 Ibidem, pp.52-67.
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each concrete case. The next (and main) functiosuoh informal meetings, however, is to
discussin advancethe legal questions presented by the judge rappoiteits preliminary
report Depending on the complication and complexity atle concrete case, the informal
meetings took place two, three or even four tinfereehe plenary session of the Constitutional
Court.

As regards the "external" problems of the newlgaisghed Constitutional Court, one may
mention its relationship with the mass-media (radid, newspapers) whereas the correct and
quick information about its decisions (findingsyeayreat importance, not only for its "image"
as an independent and impartial judicial body,abs for its confidence in society as a whole.
Taking into account the special legal terminologyl ahe structure of the decisions of the
Constitutional Court, it seems, therefore, usetulcb-operate closely with the circle of
influential journalists ("opinion-makers”) not onlgn a formal basis (press-conference,
briefings) but also on an informal basis in disauss about the concrete and more detailed
guestions of the decisions of the ConstitutionalifG@about the case-law of the Constitutional
Court in previous cases, the legal and doctrindbgbphy of the judgments, and the position of
international treaties etc. Another question is hownform regularly about the recent decisions
of the Constitutional Court (press-release, presgéecence) and who should be entitled to give
such information (judges, judge rapporteur, thesigent of the Constitutional Court, members
of staff of the Constitutional Court).
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PROBLEMS OF EFFECTIVENESS OF CONSTITUTIONAL SUPERVI SION
by Mr Avtandil DEMETRASHVILI, Chairman of the Cornsttional Court of Georgia

| must begin by congratulating Jan Klucka on hise#fent report. In my opinion, one of the
main strengths of his report is its consideratibproblems of constitutional supervision not
only in terms of general, abstract concepts (wloitkhourse is necessary and adds theoretical
value to the report), but also the fact that ietknto account more concrete elements, namely
space (Slovakia) and time (the period of transit@da democracy).

Why was constitutional supervision established umofge only in the second half of the 20th
century (whereas in the United States it took oby years after the adoption of their
Constitution)? Can we talk about real constitutioeapervision in post-soviet or post-
communist states? — The essence of the answerete thuestions is that constitutional
supervision appears only where and when theresial requirement for it, and the extent to
which we can say that it has really been estaldighe direct proportion to the effectiveness of
constitutional supervision.

There is a great temptation here to open up a shfmu on the genesis of constitutional
supervision right in front of this educated audenad to involve you in interesting opinions on
the origin of constitutional supervision in orgaoicnatural law doctrines. | am sure this would
be of interest, but today | will restrict myself &peaking on another topic, namely on
effectiveness of constitutional supervision. Itidddbe noted from the outset that this is a very
difficult and multifaceted problem; some issuesl wi¢ discussed in detail, others simply
mentioned.

Below | would like to answer the following questson

- under what conditions,
- in what forms and
- by what means

will the activity of judicial bodies of constituti@l supervision be effective, i.e. problems which
existed before its creation will be resolved and tjectives aimed for in its creation be
reached?

Guaranteeing the Constitution’s supremacy and fibegtion of human rights and freedoms are
considered as general strategic objectives irr¢jpsrt.

1. Of the two basic models of exercising constiai supervision, which of them (or their
variations) is more appropriate as regards thectefimess of constitutional supervision?
American? Austrian? French? German? Or maybe GedtgEven without taking into
consideration epoch and country, neither of themlma considered universally applicable. It
seems fairly certain, however, that in countriegmlthe constitutional jurisdiction is just being
formed, the special body created for constituticnglervision i.e. the Constitutional Court will
be more effective than older such Courts. The e common law countries, where the
function of constitutional supervision is assumgdburts of common jursidiction, also seems
valid.
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For arguments' sake let us address one of the malible criteria: social practice. As has
already been pointed out by Jan Klucka, in evest-poviet country, and if | am not mistaken
in every post-communist country too, a special baflyconstitutional supervision — the
Constitutional Court — has already been created being created. Thus the effectiveness of
constitutional supervision is not directly conneotgth the nature of the bodies carrying it out —
whether these are common courts or a specialisesti@dgional Court. An investigation of
other functions may prove more useful. Some authrsarticular Lorenca Karlacare from the
University of Ferrari, note that the increasing iemof Constitutional Courts is a characteristic
feature of democratic development and represestgraof rejection of the old, authoritarian
regime of government.

2. Sharing this viewpoint, | would like to look #te relations existing between the
Constitutional Court and democracy from the opggsérspective.

It is indisputable that the activity of the Condiibnal Court should foster the development of
democracy. In connection with this reciprocal ielat it is perhaps of greater importance to
note that there is a direct relation between thellef development of democracy and the
effectiveness of constitutional supervision. Theezience of classic democratic countries
proves this (USA, Germany, ltaly); so too does thlahewer democracies such as Russia,
Belarus, Poland and Georgia.

Thus the second viewpoint — the effectiveness p$tnitional supervision depends on the level
of development of democratic institutions, regasslef the nature of the judicial body carrying

out constitutional supervision — that is to sagardless of whether the supervisory body is a
common court or a specialised body.

3. Effectiveness of constitutional supervision &siin direct proportion with the existence
of appropriate legislation in the country. Engligmrsay: “to cook a rabbit stew, you should
have a rabbit at least”. That is why constitutiosapervision is necessary only where the
Constitution exists as a single, systematic, nau@aict.

This is a necessary but not sufficient conditiontfee existence of a means of constitutional
supervision. Activity of the body of constitutiorsipervision will only be of value if the legal
framework for its activity has been created. Thgaleacts of Georgia which in my opinion
compose this legal framework are as follows:

- the Constitution of Georgia

- the Organic Law on the Constitutional Court

- the Law on Constitutional Legal Proceedings

- the Law on Social Guarantees to the Memberseo€ibnstitutional Court, and finally
- the Regulations of the Constitutional Court ob@ga.

Thus, the third opinion: the quality of effectiveseof the Constitutional Court is connected
with the existence in the country concerned ofallease necessary for its functioning.

4. Other circumstances upon which the effectivengfsgshe body of constitutional
supervision is dependent: the procedures envisagezkrning its composition and structure.
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There are three main procedures used in forminfddg of constitutional supervision:

- formation of the body by the Parliament alone
- formation by the Parliament and the Head of ta¢eS
- formation by all three branches of power.

Looking at recent trends, we can see that precedeas been given to the third procedure,
which is termed “political” in literature. It is ad, for example, in Italy, Bulgaria, Ukraine and
Georgia.

The advantage of such a procedure is considerbd tbe capacity of various political powers
to continue to function on a consensual basis dumansitional periods. Involvement of the
judicial branch in the formation procedure may gisovide, for example, stricter protection of
the procedural norms of activity of this body, etc.

As time is limited, | will not linger over the isss of the membership and structure of the
supervisory body, though as three months' expaxiehthe activity of the Constitutional Court
of Georgia make apparent, its effectiveness isebtljogonnected with its division into
Chambers.

To name a specific problem, | would like to calluyattention to the relations between the
effectiveness of the Court’s activity and the cr@evhich must be fulfilled by members of the
Court. The main criteria are age, professional Bgpee and education.

5. Effectiveness of constitutional supervision dejseon the competence of the body
carrying out the supervision, that is to say whiddies and which acts of these bodies are
subject to constitutional supervision. The printigaal of the Constitutional Court of Georgia
is ensuring the constitutionality of normative adds to the work of the Court, individual
claims are of the greatest importance to it. Ithhlgpldly be stated that the principal and indeed
essential jurisdiction of all Constitutional Couf(is all countries) is the review of individual
claims; and as this applies in general, so toppties to countries in periods of transition. Using
its authority to review individual claims, the Ctihgional Court is given the opportunity to
carry out direct supervision of the protection ofrfan rights and freedoms.

It must be noted that often the Constitutional €@ithe last hope of citizens on the way to the
protection of their rights. This theme will be cmesed by Arne Mav_i_ later, so | will not
discuss it here.

In some countries, Constitutional Courts are alsrged with the function of interpretation of
laws. In my opinion, such jurisdiction may be cadesed as detrimental to its most important
role, in that it might hinder the essential workiteé Constitutional Court, as the Constitutional
Court is more a judicial body by its essence awdlantal supervision is more characteristic to
it.

| would like to say two words on the possibility thfe Constitutional Court verifying court
decisions from the point of view of their constibmiality. On the one hand, if it is possible that
legislative or executive authorities issue actsctvtdare in conflict with the Constitution, then
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why is it impossible to imagine that courts mayadslopt unconstitutional decisions? And if a
court should adopt such a decision, why can theigpbéody created for constitutional
supervision not be authorised to decide on thetitotisnality of a court’'s decision, when it is
empowered to declare acts of the supreme legislaind executive authorities as
unconstitutional, null and void?!

On the other hand, for countries in periods ofditéon, where the institution of constitutional
supervision is only starting to gain strength ankerg there is not yet enough practical
experience behind it, perhaps it would be wiseefmin from allowing such questions to come
within the jurisdiction of the Constitutional Couftr at least the first years of the activity loét
Court.

| would like to say two words on preliminary aed post factdorms of supervision. Flowing
from the role of constitutional supervision, prigrshould be given tex post factsupervision,
although in connection with international treatib® forms of preliminary supervision can also
be used.

6. In connection with the effectiveness of the Gituttonal Court, guaranteeing the
execution of its decisions is of particular intérds Article 25 of the Organic Law of Georgia
on the Constitutional Court it is directly statéatt “the decision of the Constitutional Court is
final and its non-execution is punishable by law”.

Decisions of common courts (civil, criminal) canéecuted by force where necessary. In cases
of non-execution of a decision of the ConstitutioGaurt by the executive or legislative
authorities there are actually no means to contpelekecution of the decision. This is why
scholars often conclude that the ConstitutionalrCsiuould be an autonomous body, and in my
opinion modernisation and the refinement of the firtional acts guaranteeing the execution
of the decisions of the Constitutional Court areassary.

On the one hand, the Constitutional Court direpdyforms the supervision of normative acts
and hence supervises the body adopting them, anldeoother hand, the Constitutional Court
carries out the concretisation and developmertte@fdonstitution with the help of its decisions,
which on their part serve towards a better undedétg of the Constitutional Court. In both

cases, the Constitutional Court should have analigtic influence, which is possible only if

the Constitutional Court defends stable and clemrciples of interpretation of norms while

considering and deciding cases and as far as p®ssionids general and indeterminate
formulations of the law. This is of great importarfor the effectiveness of the Constitutional
Court.

7. In order to ensure the effectiveness of the @atienal Court, independence of judges,
existence of a legislative basis for their immusti privileges and indemnities and their
enforcement for life are of great importance. So #we separation of the budget of the
Constitutional Court from the common state budgetiadependent distribution of this budget.

Great attention is paid by the Constitutional Catithe time of taking decisions to finding the
golden balance between policy and justice, as tbeeps of enforcement of the “political”
decisions adopted by the Constitutional Court mglcated in the post-soviet countries and is
somehow associated with more difficulties thanhie ¢ountries having many years' experience
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of constitutional supervision. For example, thevigtof the Constitutional Court of Russia,
which, giving too much weight to policy issues, sfiened its own authority and put under
suspicion its future effective activity. e.g. byetbpinion of Serge Pashin: “interference of the
Constitutional Court with political coalitions angrthe centre and federation’s subjects,
legislative and executive authorities and even wattain groups of deputies is unavoidable.”

The very difficult conditions faced by the Conditnal Court in Belarus may also serve as an
example. Therefore, the Constitutional Court asd &f "negative legislator" should try to find
a balance between policy and justice.

8. | would finally like to note the great role pél by the people who serve the
Constitutional Court and are directly involved grnying out constitutional supervision. Their
individuality, honesty and principles are of grigaportance, as nowhere in the world has such a
perfect law yet been created that its effectivedess not depend upon its executor.

Thank you for your attention.
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FUNCTIONS OF A CONSTITUTIONAL COURT / ELECTION OF J UDGES
by Mr Cesare PINELLI, Professor at the Universityiacerata, Italy

1. Introduction: The main features of constitutiond justice in Eastern European
countries
2. Regulations in the Georgian legal system:

a) on the appointments system for constituticundges
b) on the functions of the Constitutional Court

1. In order to comment on Georgia’s provisions alibatstructure and functions of the
Constitutional Court, the best thing to do is tokdirst at the introduction of constitutional

justice in Eastern European countries and in the imdependent republics of the ex-Soviet
Union, after the end of communist regimes.

Although Georgian problems are to a certain extgpecific ones, the introduction of
constitutional justice in this country can be rethto tendencies common to those countries. It
is possible to summarize them as follows:

a) the introduction of a Constitutional Court as &ra complement of the return or the
foundation of democracy;

b) the choice for the Western European model oftgdatienal review;

C) the tendency towards a Court whose main taskpseteent or compose conflicts among
political institutions, rather than to protect riglagainst political power’s abuses;

d) the tendency to superimpose on each other ditfen@ys of access to the Court,
different kinds of judgments and decisions.

a) Sooner or later, all the Constitutions of thesentges have introduced a judicial
authority of constitutional review. Also in the comnist regimes there was a constitutional
court, but it was only apparently an authority ahstitutional justice. When you have a
monolithic political power run by a central pary)d members of the Court are appointed by
Parliament that is itself an expression of theypdhie Constitution cannot be the Higher Law,
and there cannot be any real constitutional justice

Nevertheless, one should remember that in Westerope the wedding between democracy
and constitutional justice has not been so easlytrare are very important countries where you
don not find constitutional review of legislatiaas in the United Kingdom, or you find it only
to a certain extent as in France. In these cogntifie tradition of parliamentary sovereignty is
still held as the first value to preserve.

This means that separation of powers is a necessdrgot sufficient condition to have an
effective constitutional justice. You need an iddeaconstitution as the general frame where
rights of individuals and minorities are grantedhiagt the will of the law or the will of the
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political majority of the country. If this is sopwstitutional justice becomes the necessary
instrument of the Higher Law to be respected byyasly.

b) There are two different models of constitutiongtice. According to the American system
of judicial review of legislation, the ordinary jge who thinks the law contrary to the
Constitution can decline to apply it, unless th@r8me Court has ruled in the opposite sense.
According to the Western European system, whicHimeein Germany, Italy, Spain, Austria
and other countries, the ordinary judge who thithieslaw to be contrary to the Constitution is
bound to ask the Constitutional Court to adjudicgten it.

As | said before, constitutional provisions of #muntries of Eastern Europe and of the ex-
Soviet Union have chosen the Western European model

This is not surprising. Wherever you have hard lggsfin the country, or you have a transition
from an authoritarian regime to a democratic omme, geed a concentration of constitutional
review in order to assure the sovereignty of thendBtution over the law or the other
expressions of political power. In my country, tl®nstitution of 1948 introduced the
Constitutional Court, but the Court began to fumcidnly eight years later, because there was a
delay in approving the laws on the ConstitutionalE. Meanwhile, the Constitution had given
to ordinary judges the power to decline to enfailte laws they thought contrary to the
Constitution. But in that period, that is to saywmen 1948 and 1956, no such review took
place, as ordinary judges continued to follow tlietadition of considering themselves bound
by the laws. They viewed the Constitution only amktical document, that Parliament was free
to enforce.

The Western European system of constitutional veisea concentrated one, in the sense that it
does not allow the ordinary judges to enforce diyethe Constitution without the previous
intervention of the Constitutional Court. But thdises not mean that the Court is concentrated in
the sense that, when the Constitution recognizégg®eernment of local communities, or
recognizes freedom of cultural, linguistic or eti@himinorities (and a democratic Constitution
has to recognize both), the Court has to be corgidde voice of the unitary State, or of the
central political body, against the will of local\grnment or of minorities.

The difference between the two meanings of the teoncentrated” is clear in the thought of
Hans Kelsen, the father of the Western Europearehadctonstitutional justice. In writing his
famous essays of 1920-1930, Kelsen never lookatid¢oAmerican model of constitutional
review, as he knew too well that it could not bgaod solution for countries where the
sovereignty of the Constitution was still very h#émdyain. He was a partisan of a concentrated
model of constitutional review.

Nevertheless, looking at the very different pramisi of the Austrian Constitution, which he had
helped to write, and of Weimar’'s Constitution, hesveonvinced that one of the main tasks of a
Constitutional Court should have been to assursupeemacy of the Constitution over the will
either of the central or of the local bodies, ewdren the central body claims that the local
body’s behaviour threats the integrity of the Réjulble pushed his persuasion to the point of
saying that the best solution to achieve this and,to have a fair judgment, would be to let the
members of the Court be appointed in part fromcegtral and in part from the local bodies
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(H.Kelsen, Die Bundesexecutioifl927), in H.Kelsenla giustizia costituzionaleGiuffre,
Milano 1981, 119).

c¢) Constitutional scholars have pointed out that ttati®nal provisions of Eastern Europe tend
to see Constitutional courts as authorities of gnémg or resolving conflicts among political
institutions, rather than protecting rights agaipstitical power's abuses. They argue this
tendency from the provisions about access to thet,cavhich is always reserved to political
institutions and more rarely to ordinary citizeasd also from the provisions about the acts
which the Courts have to judge. And their conclns®that the authors of these Constitutions
have made their choice for constitutional justiodas it is maintained within the borders of the
relations between the same powers to whom themyadt the constitutional text can be related
(see S.BartoleRiforme costituzionali nellEuropa centro-oriergall Mulino, Bologna 1993,
207, and F.Fedd,a giustizia costituzionale nei Paesi dellEst queq in Giurisprudenza
costituzionale1994, 730).

| agree with them, and one reaches the same camclo®king at the constitutional provisions
of the Republics of the ex-Soviet Union, includ@gorgia.

| think that this agreement leaves room for attléas caveas. First, one has always to be
careful of the unintended consequences, and aatitial justice is no exception. Second, this
is even more true where, as the same scholars gt their studies on constitutional justice
of these countries, different kind of access, juelgt® and decisions are superimposed each
other.

In the Western European experience, we must keepind two examples of constitutional
courts conceived to resolve conflicts between Staiwvers: theStaatsgerichtbarkeitof
Weimar's Constitution and th@onseil Constitutionnedf the French Fifth Republic.

The first tribunal was conceived as an authorityrésolution of conflicts between State powers
or between the members of the Federation and tther&won itself. It was called to adjudicate
upon the political substance of the conflict, withcegard to the constitutional framework. The
story of Staatsgerichbarkeitvas a tragic one, since it decided the constitati@ontroversy
between Prussia, run by the socialdemocrats, anBrsident of the Federation, whose decrees
had repressed Prussian autonomy according to &A& 2 par., of the Constitution, in the
sense that those decrees were legal. This dedisiped Hitler in pretending his rise to power
as a legitimate one.

The story of theConseil Constitutionnek very different. De Gaulle, Fifth republic’s kier,
wanted this authority mainly to preserve the spaserved by Article 38 of the Constitution to
acts of governmentipmaine du réglemenagainst any interference of the laws. Theseggttai
limitations on the laws, and the interventions loé Consei] were not conceived to let the
supremacy of the Constitution prevail, but onlygiee a clear cut superiority of parliamentary
sovereignty over the executive power. Nevertheliesthe first occasion to do so (1971), the
Conseilbegan to behave differently from what the pollticejority expected from it, saying
that its task was to assure the citizen’s rightstew in the Declaration of 1789 and in the
Constitution of 1946. Notwithstanding its peculias, theConseilseems now to function in a
way which is more similar to that of other europ€aurts.
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What do these very different examples teach us?% Téach that historical situations are
fundamental for the path of constitutional justiaad this seems well known, if not obvious.
But they teach also that there is a ‘magic momerthe history of Courts, in which the culture
and responsibility of constitutional judges, theill and skill in letting the Constitution prevail
over the laws, or other expression of political povplay a prominent part. This moment can be
1802, as for the American Supreme Court, 197 Iprathé&Conseil Constitutionnar 1956, that

is to say the first decision of the Italian Congignal Court. But, sooner or later, this moment
arrives.

This is one reason why the model of constitutigoatice the framers of the Constitution
intended to introduce does not play a prominer iolthe experience of the Courts, or, as it is
said, in the living Constitution. The Constitutigiself, provisions on the functions of the
Constitutional Court included, needs always tortierpreted, and this is precisely the Courts'
duty.

d) Another reason why | am sceptical about the sdffegency of the intent of the Framers, and
even of constitutional provisions, in telling us attwill a Court be is more specific to the
countries we are now considering.

This reason belongs to the fact that the functafrthe Courts are often drafted in a somewhat
confused way. As | have said, many scholars hatieeabthat the Courts have competence for
different kinds of constitutional review, espegidihe review prior to the enforcement of the

law by judges and the review which is born by thgligation to the Court of an ordinary judge.

Confusion is surely a problem, but it leaves alsahe shoulders of the judges the opportunity
of clearing up their main tasks and their ultinrate in the constitutional framework.

It is only necessary to add that, the more prewat®nstitutional review which is prior to the
enforcement of the law, we call it a priori or abst control, the more the Court remains near to
the political questions the law may pose, and ¢apibiitical matters at stake. And viceversa: the
more prevails a review which depends on the ordipnatge’s doubt about the constitutional
legitimacy of the law, the more the Court growsits independence and self-confidence,
becoming a real judge. The experience Gonseil Constitutionnglwhich has the first
competence, compared to the experience of othet$ooust be kept in mind.

In some of these Constitutions (e.g. Article 12&k. 5, Constitution of Russia), Courts have
also to give advice on the interpretation of then&itution, if political institutions ask them to
do so. This function is even more abstract thaievea priori of the law, as it may be exercised
in respect of any act, or even simple behavioupgtifical institutions. | think that there is aate
danger for the Courts. They may be involved in gaes that should rely entirely upon the
political institutions responsibility.

2. According to Article 88, par. 2, of the Constitutiof Georgia, “The Constitutional Court of
Georgia consists of nine judges. Three memberbefcourt are appointed by the President,
three members are elected by the Parliament bg ftites of the total number of deputies and
three members are appointed by the Supreme Céunt’.par. 4 states that “A member of the
Constitutional Court must be a citizen of Georglevinas attained the age of 35 years and has a
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higher legal education”. Articles 5, 6 and 7 of ther on the Constitutional Court repeat the
content of those statements.

The mixed solution of appointing one third of catasional judges by the President, one third
by Parliament and one third by superior courtstiesen adopted by the Italian Constitution of
1948, and it plainly functions well.

Nevertheless, the ltalian Constitution differs frdime Georgian over the standards required in
order to be appointed constitutional judge. Inyjtalonstitutional judges have to be chosen
among judges of the superior courts, or Univergityfessors in law, or lawyers with at least
twenty years professional background.

Obviously, | am not suggesting that this is theyguassible solution. | can understand why, in a
new democracy, the age standard is lower thanheratountries. | just want to add that the
“higher legal education” seems a too low standhttink that here the institutions called to
appoint the members of the Court can exercise watgly their discretionary power. And
requesting quotas of different kind of legal prefess improves the circulation of experiences
inside the Court, its cultural standard and itepehdence.

Another impression touches the way constitutiomaligions, including those regarding the
structure and functions of the Constitutional Cphave faced the great problem of a peaceful
coexistence between Georgians and the minoritiggylin the same Republic of Georgia.

From one side, according to Article 1 of the Cdnstin, “Georgia is an independent, unified
and indivisible law-based state, ratified by théemendum carried out in March 31st, 1991
throughout the territory of the country, includiige then Autonomous Soviet Socialist
Republic of Abkhazia and the former autonomous sibtd South Ossetia”, and Article 2,
par. 1, forbids “the transfer of the territory oé@gia”.

From another side, Article 2, par. 4, states ti@itiZens of Georgia regulate matters of local
importance through self government as long asdbés not encroach upon state sovereignty.
The right to create self governing bodies, thewg@s and their relationship with state bodies, is
determined by organic law”, Article 8 grants theegrity of Georgian and Abkhazian language
in Abkhazia, and especially Article 4 states th@nte there are appropriate conditions and
when self-governing bodies have been created treewhole territory of Georgia, Parliament
will be formed with two chambers: namely the Coun€ihe Republic and the Senate” (par 1),
and that “The Senate will consist of members etedtem Abkhazia, Adjaria and other
territorial units of Georgia as well as five menshappointed by the President” (par. 3).

These provisions seem to reflect the intent ofding a Republic with large self-governing
bodies, and even a representative chamber of boelies, but also the conviction that this kind
of Republic cannot be built now, and will not beltountil the end of armed conflicts between
the State of Georgia and the political movemerds dine contesting its legitimacy in some part
of the land (see B.G.HewitDemographic Manipulation in the Caucasus (with $gec
Reference to Georgia)n Journal of Refugee Studjegol. 8, 1995, 48 ss.; J.Radvaniia
Géorgie aux prises avec ses archaisnmeke Monde diplomatiquel 995; A.G.Zdravomyslqv
National-Ethnic Conflicts and the Formation of asRian Statein Russian Politics amd Law
1995, 8 ss.).
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How does this kind of arrangement reflect itself the composition and functions of the
Constitutional Court?

We have seen that three constitutional judgeslaoted by three fifths of the total number of
deputies. If the three constitutional judges ettt Parliament have to obtain the majority of
three fifths of the total number of deputies, timeans that also when the minorities will be
represented in the Senate, they will not have aayae to be represented in the Court, unless
the majority decides to vote for one minority calade.

The solution envisaged by the authors of the Cuoistin for what concerns the Court’s
composition seems to deny any possibility for mires to be represented in the Court, and this
not only until the “appropriate conditions” of ai&é 4 will appear, but also after. This solution is
not surprising if we look at the constitutional yiglons of countries where the tradition of the
central State is stronger, but it appears lesaldaitvhere self-governing bodies are expected to
be created, and are represented in the Senate.

It is worth adding that, according to Article 89the Constitution and to Article 34 of the law
on the Constitutional Court, the representativeid®df Abkhazia and Adjana have a right of
access to the Court against laws of the State wduiahd infringe their autonomy.

| cannot say if the solution envisaged for the cositipn of the Court is the most suited from a
political point of view.

What | can say is that the famous dictum “If yountvpeace, prepare war” does not apply to
constitutions, whose promise is a promise not ohlyeace, but also of self-respect and mutual
respect among different communities. The dictuntaistitutions can only be: “If you want
peace, prepare it”.

3. If we now consider the functions of the Court, e to compare constitutional provisions
with the law on the Constitutional Court. Articl®7, par. 3, of the Constitution states that “The
organic law on the Constitutional Court is to bemdd before February 1st., 1996”, and this
deadline has been respected. There must have bgamtieular need for an immediately
functioning Court. For this same reason, the la@msesometimes more fit for emergency than
for giving a definite and organic settlement to @&m constitutional justice.

For example, it is unclear to me the relationsigfween Article 20, that seems to give the court
a general right to apply to the Constitutional Galuring a process, and Article 39, according
to which “legal persons and individuals of Georgal other states” can submit to the Court the
compliance of violation of the second chapter ob@mn Constitution by normative acts.
These are two different ways of access to the Gmuthe same issues, since also the right of
the court to apply to the Constitutional Court vebabncern violations of the second chapter of
the Constitution. If that is so, the law does rfadase among these different ways of access to
the Constitutional Court.

The need to face emergency seems also to arisetfimmanction of considering “questions of
constitutionality of the creation and activity ajlpical parties”, reserved to the Constitutional
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Court by Article 89, par. 1, c) of the Constitutiamd Article 19, c), of the law in the
Constitutional Court.

This provision gives the Court a very delicate taskicle 26 of the Constitution states that
“Citizens of Georgia have the right to create jpitparties or other political organisations in
accordance with organic law and patrticipate inrthetivities” and considers “impermissible”
the creation and activities of parties whose go#&b ioverthrow or change the Georgian order by
force, or violate the country’s integrity or indeplence or attempt to induce ethnic, racial,
social, national unrest.

These are the standards which the Court has tadeoria the case of submission of such an
issue of constitutionality, which, according to i8le 35 of the law, can be introduced by the
President and not less than one fifth of MP, aedstate bodies of Abkhazia and Adjara.

The nearest comparison here is with Article 144fijhe Constitution of Romania, which gives
the Constitutional Court the power to resolve thgues of the constitutionality of a political
party, while the Constitutions of other Easterndpean countries as Poland and Hungary do
not provide such a function, and even the new RuosSonstitution of 1993 has abolished the
provision of April 1992, which led to the famousc#on of the Russian Constitutional Court
of December 1993 on the constitutionality of the JSC

It is worth adding that Article 21 of the GermannStitution gives to the Constitutional Court
the power to declare unconstitutional parties wiguss is to damage or destroy the liberal and
demaocratic order of the country.

Nevertheless, there is a big difference betweerGinargian and the German provisions, since
the latter presupposes a full freedom to creatiegawhatever their ideology they may have.
The power to declare unconstitutional a politicaity not by its activities, but by its creation,
looks very different, especially if we look at A 35 of the law, which gives central and local
political institutions the right to submit this igsto the Court.

Through these questions, we touch the crucial goirthe development of a really independent
Constitutional Court.

Concern for the Court’'s independence is clear iticker 2 of the Law on the Constitutional
Court, according to which “the Court performs itstiaties on the bases of legality,
cooperation, openness, equality and adversary gowigtin the whole term of its authority on
the basis of the independence, immunity and theréenf members of the Constitutional
Court”.

Such an independence can be reached more by auptdofmd continuous dialogue between
judges, citizens and the Constitutional Court, andnsequently, by the growth of a
constitutional conscience, rather than by the prigme or the resolution of conflicts between
political institutions, or the resolution of theigs of constitutionality of the creation of pa#
parties. The latter competence contrasts sharplytive growth of an independent Court, since
it necessarily involves it in partisan conflicts.that regard, the difficulties met by the Russian
Constitutional Court in the PCUS case should beqogeirly remembered.
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Georgian constitutional order lives indeed a vesljcdte transition, and even the provisions |
have mentioned can confirm it. But the Georgian Sfiartion and the Law on the
Constitutional Court can surely be considered addoasis to have a well-functioning Court
and, by this way, a democratic and peaceful dewabop of the country.
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INDIVIDUAL COMPLAINT PROCEEDINGS BEFORE CONSTITUTIO NAL
COURTS
by Mr Arne MAV_|_, Constitutional Court, Ljubljana

The Citizen as an Applicant Before the Constitutioal Court

The proceedings before the Constitutional Courtehthe nature of proposed proceedings
(juridiccion voluntarig. In principle, the Constitutional Court cannaseif initiate the
proceedings; as a rule, the proceedings befor€dmstitutional Court are based on (restricted
to) the corresponding application lodged by a speduly qualified constitutional institution
(the so-called legitimate petitioners). Initiatiohconstitutional review proceedings on the own
initiative of the Constitutional Courex officig is quite rare. Still it may most often be trated
the constitutional review systems of Eastern Eurdpis indeed strictly preserved in Croatia
(Paragraph 2 of Article 15 of the Croatian Consibiual Court Act). Elsewheregx officio
proceedings are not as frequent. The Austrian @otishal Court, for example, may on its own
initiative begin the proceedings for the constiinél review of a statute or a regulation only if it
refers to a prejudicial question under the proaegxibefore the respective Constitutional Court.
All the above cases may be referred to as objefuives of constitutional review.

On the other hand, some constitutional review systalso allow for the private individual's
access to the Constitutional Court in the form lo$teact or specific review, based on the
constitutional complaint, on thactio popularisand on other forms of constitutional rights'
protection. It involves the so-called subjectivenstitutional review, violation of individuals'
rights and safeguard of individuals' rights agaihststate (in particular against the Legislature).
In the states with diffuse constitutional reviewdam some states with concentrated
constitutional review individual citizen is offerate possibility to request the constitutional
review of statutes, administrative measures ormu&gs in special proceedings. Only after a
complaint has been lodged the Constitutional Cailttbegin proceedings. Even then, as a
rule, the complainant may withdraw his/her compglam order to terminate the respective
proceedings. The individual's standing as comptaibafore the Constitutional Court has been
influenced by extensive interpretation of provisiaelating to the constitutional complaint, as
well as by ever more extensive interpretation ef piovisions relating to the specific review
(USA, Switzerland, Greece, ltaly). In some systehes individual's access to Constitutional
Courts has become so widespread that it alreaddatdns the functional capacity of the
Constitutional Court (Germany). Therefore, the Bkgure are trying to find some way for
Constitutional Courts to get rid of less importanthopeless proceedings.d. restriction of
abstract review with standing requirements). Alige proceedings envisage the condition that
the complainant must be affected by a certain measiéen by the public authority. With the
growth of the number of complaints the percentédgheir efficiency decreases. Nevertheless,
citizens have more possibility for protection oitrconstitutional rights. France is an exception
among these systems, where private individuals havaccess to the Constitutional Council,
except with reference to elections. In France,pitigection of individual's rights is, however,
the task of th€onseil d'Etaiacting on the basis of complaints against adnmatise acts.

The petition of an affected individual whose cdmsibnal rights are claimed to have been
violated is generally the basis of an appropriategdure of protection in which protection of
rights by the Constitutional Court is only one aftanber of legal remedies for protection. Even
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the bodies intended to provide protection are wffe depending on the specific system in
guestion.

I. RIGHTS MAY BE PROTECTED IN REGULAR COURT PROCEED INGS

a) Some legal systems provide protection of righeslpminantly in proceedings before Courts
with general powers; for the most part these aageStwhich have also adopted the so-called
diffuse or American model of judicial review

The following are specific forms of protection ahts by the regular Courts:

b) Habeas corpusprocedurei.e. the protection from unjustified deprivation of dithy; an
appropriate application is lodged with the regu@ourt having such jurisdiction. Such
proceedings are characterised by speed, simpioifyopenness.

c) Habeas datawhich is a sub-form dfabeas corpusind was introduced in Brazil with the
Constitution of 1988. It is a constitutional guaesnof a personal decision about information, in

essence the protection of personal data.

d) Further proceedings are recognised mainly bystakech have adopted the American model
of judicial review.”

- the writ ofmandamuswhereby it is possible to annul a mistake ofveeloCourt by order of a
higher Court;

- prohibition, preventing the higher Court from ysog the jurisdiction of a lower Court;

- the writ ofcertiorari, as the right of a higher Court to resolve a ¢asa the jurisdiction of a
lower Court;

- quo-warrantopreventing a specific person from performing acfiom of a public nature
which she/he has usurped.

e) Respondeat superias a compensation claim by an individual againstdtate (USA and on
the American model, also Taiwan).

® USA, Barbados, Guyana, Jamaica, Trinidad and Tmbkgland, Great Britain, Ireland, The Netherlands
Denmark, Sweden, Norway, Finland, Greece, Japarasitalia

® Habeas corpugs mainly used in the USA, Canada, Mexico, Cubest& Rica, Dominican Republic, El
Salvador, Guatemala, Honduras, Colombia, ArgentBazil, Ecuador, Nicaragua, Panama, Paraguay,, Peru
Bolivia, Chile, Uruguay and Venezuela as well ashe following Argentinean provinces: Chaco, Neugaed
Formosa; in Africa: Sierra Leone, Ghana, Nigerigyahta, Kenya, Tanzania, Malawi, Mauritius, Zambia,
Zimbabwe, Botswana, Lesotho and Swazi; in Asia:id®ad India, Nepal, Sri Lanka, Bangladesh, Singapo
Malaysia, Indonesia, Philippines, Taiwan and Hogd(

" USA; in Africa: Sierra Leone, Ghana, Nigeria, Udan Kenya, Tanzania, Malawi, Mauritius, Zambia,
Zimbabwe, Botswana, Lesotho and Swazi; in Asiaialndepal, Bangladesh, Sri Lanka, Philippines
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2. A specific form of protection of rights which ieminiscent of constitutional complaint, is the
so-calledampara This is an universal and a traditional form ofrfan rights' protection in the
Hispanophone legal system: the protection of atvithoal from violations of constitutional
rights by government acts of all categories. In rtean, the Supreme Courts of the state in
guestion are responsible for this form of protettibhe aim of such proceedings is to restore
the violated right to the state prior to its viadat It is also a characteristically fast procedure
Mexico is the classiamparostate. It is followed by many Central and Southehican State$.

3. Subsidiaryamparois still more similar to a constitutional complaiiihis is a particular sub-
species ofamparq in that the procedure takes place before the ttaisnal Court (Spain,
Colombia). This form of protection is also callection de tutelaColombianaccion de tutela
is comparable to the constitutional complaintvdss introduced by the Colombian Constitution
of 1991. It is characterised by the fact that tirele of protected constitutional rights is
explicitly defined. It is possible to annul legal administrative acts (in addition tactio
popularis and proceedings tfbeas corpus Colombia).

4. Brazil introduced a number of specific legal remasdor the protection of human rights in its
Constitution of 1988, including:

- mandado de seguranca wider form of protection for which the Supren@ourt is
competent, for the protection of rights not covdrgtiabeas corpys

- mandado de injuncao a special individual complaint for a case of ligemce of the
Legislature.

5. Chile introduced a special modified versioranofparq the so-calledecurso de proteccioim
the Constitution of 1980.

6. An actio popularis may, equally, be lodged by an individual, gergnaithout restrictions
(the exceptions are Slovenia and Hungary, whesaéstricted by demonstration of standing by
the complainant). It is a special, individual legadnedies for the judicial protection of rights,
although intended for the protection of fundamemights in the public interest (while a
constitutional complaint is lodged in the intereétthe individual). Anactio popularis is
normally directed against a general act (usuadlyugg) which is considered to have violated a
constitutional right. The Constitutional Court isngrally the competent body for reaching a
decision, which deals with the disputed act in $base of an abstract review of ruléstio
popularis is less common in Europe (Bavaria-although in otherman provinces and on a
federal level there is nactio popularis Hungary, Slovenia, Croatia, Liechtenstein, patthech
Republic, Macedonia, Malta and FRY and within itsnfework, Montenegro). In Israel the
actio popularisis common in cases arising within Israel progee, ight to standing is decided
mostly by the Court's willingness to grant it.dtmost extensive in Central and South America
(Costa Rica, El Salvador, Panama, Colombia, VenazBeazil, Peru, Paraguay, Argentifia.

8 Guatemala, El Salvador, Nicaragua, Costa Rica,dH@s, Panama, Colombia, Cuba, Haiti, Dominican
Republic, Ecuador, Peru, Bolivia, Paraguay, ArgentUruguay, Venezuela and Seychelles

° Argentina is an interesting example, where thered actio popularison a federal level, but individual
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actio popularisis a relatively rare approach in Africa (Benin,ngo, Gabon, Burkina Faso,
Ghana, Niger, Sierra Leone-according to the 199isttation) while in Asiaactio popularis

is only recognised in Japan, and only in electaratters (as a people's action or objective
action) and in Iran (complaint before the CourBdministrative Justice).

7. A specific group of systems of constitutional lguarantees the individual only an indirect
protection, such that the individual does not hdwvect access to the Constitutional Court or
other body of constitutional review. These areeasyst that consider the protection of the rights
of the individual are satisfied through:

- abstract review of rules (Poland, Belarus, Caregdg@llgaria, Italy, Belgium); or
- specific review of rules (Bulgaria, KazahstansBia, Italy); or
- preventative abstract review of rules (France).

[I. CONSTITUTIONAL COMPLAINT AND ITS EXTENT IN THE ~ WORLD

A constitutional complaint is a specific subsididegal remedy against the violation of
constitutional rights, primarily by individual acsf government bodies, which enables a
subject, who believes that his/her rights have kaftatted, to have his/her case heard and a
decision made by a Court authorised to provide td¢atienal review of disputed acts.
Generally, the impugnment refers to individual a@t$ administrative and judicial acts), in
contrast to thactio popularis although it may also indirectly (Slovenia, Spankgven directly
(Germany) refer to a statute.

Is constitutional appeal a right? The Sloveniangiitutional Court has taken the view that it is
an institute of judicial proceedings, or a spetégal remedy (Ruling No. U-1-71/94 of 6
October 1994, published in the Official CollectminDecisions No. 109/11l).

The constitutional complaint is not an entirely nestitute; its forerunner may be found in the
Aragon law of the 13th to 16th Century (in the fapfirecurso de agravios, firme de derecho,
manifestacion de persornjasn Germany from the 15th Century onwards, inooaged in the
institution Reichskammergerichbf 1495, envisaged in the famous constitutionadt, te
Paulskirchenverfassungf 1849, and in Bavaria it was envisaged in tbegiitutions of 1808,
1818, 1919 and 1946; while Switzerland introduced special constitutional complaint
(Staatliche Verfassungsbeschwgrde the Constitution of 1874 and in the Statwte$874 and
1893.

The constitutional complaint is very common in egs$ of constitutional/judicial review. It is
most widespread in Europe (Russia, Cyprus, Maltzeclf Republic, Slovakia, Hungary,
Albania, Macedonia, Croatia, Slovenia, Austria, Amed, Switzerland-Supreme Court,
Germany, Spain, Liechtenstein (1992), Portugal &flY-on the federal level and in
Montenegro). In Germany, the constitutional comylappears on the federal and on provincial

provinces have introduced it: Buenos Aires, La &idgntre Rios, Rio Negro, Chaco, Nequen and Santiag
Estero).



- 30 -
levels®®

Outside Europe, the following systems recognisestitotional complaintGeorgia (the power

of the Constitutional Court), Kirghizia (the power of the Constitutional Couftjongolia (the
power of the Constitutional Court since the Constih of 1992), South Korea (the power of
the Constitutional Court since the Constitutiorl®87), Taiwan (Supreme Court), Papua-New
Guinea (Supreme Court), Syria (Constitutional Qoltrshould additionally be noted that other
Arabian countries, if they recognise judicial reviat all, have in the main adopted the French
system of preventative review of rules following tinodel of the French Constitutional Council
of 1958, which does not recognise the right of itdividual to direct access to specific
constitutional/judicial review bodies. In Africa,nly the following states recognise the
constitutional complaint: Sudan (Supreme Court), uM@s (Supreme Court), Senegal
(Supreme Court) and Benin (Constitutional CourtheTonly example of constitutional
complaint in Central and South America is the Bi@zimandado de injuncaoi.e. an
individual complaint in cases of negligence of themislature (the power of the Supreme
Court) unless we also count the Colombégagion de tutelgthe power of the Constitutional
Court) usually considered to be a subsidanparo

The particularity of individual systems is thatytmecognise a cumulation of both forms, the
popular and the constitutional complaint (Slover@apatia, Macedonia, Bavaria, Hungary,
Malta, FRY and Montenegro, Colombia and Brazil. Tin® forms may compete in their
functions. The rationale for both forms is proteatof constitutional rights, thectio popularis

in the public and the constitutional complaintgha private interest. In both cases the plaintiff
is an individual. As a rule the subject disputedifferent: actio popularis refer to general acts
and constitutional complaints refer to individuaitsa(except for the possibility of indirect
impugning of the statute in Slovenia, Spain, FRY Bontenegro, and the direct impugning of
the statute in Germany). The standing of the pfaiot the personal effect the remedy might
have upon the plaintiff is a precondition of cotsgibnal complaint. Although it should be
possible to exclude the standing of the appellant grecondition for thactio popularis
individual systems do require it factio popularis(Slovenia, Macedonia), such that both in the
case of constitutional and in the casaafo popularis the standing or the personal effect on an
individual works as a corrective with the aim teyent the abuse and overburdening of the
Constitutional Court or other constitutional/judicreview body. In both cases the same aim
may be pursued through the introduction of the mayof tax upon submission. It is, however,
characteristic that in practice the number of dartginal complaints is increasing everywhere.
Therefore, many Constitutional Courts have adapiedorganisation of their work to this
principle either in the form of specialised indiva senates for constitutional complairesy(
the German Federal and the Spanish Constitutionalt§) or by the fact that decisions on
constitutional complaints be taken by narrowersunitthe Constitutional Court (senates, sub-
senatesg.g.in Slovenia).

The following are the elements of the instituteafstitutional complaint:

19 The federal constitutional complaint is the msgbility of the Federal Constitutional Court, and
- The provincial constitutional complaint is thespensibility of certain Provincial Constitutionab@ts: Bavaria,
Berlin, Hessen and Saarland.
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- system of prior selection of complaints in theqgaedings (integration of filters into the
proceedings) most highly developed in the Germatesy with intent to sift out potentially
unsuccessful complaints, whereby the maneuveriragespf the Constitutional Court in
rejecting a frivolous complaint is extended. This, fact, involves the narrowing of the
constitutional complaint as a legal remedy in pplecopen to everybody. As a matter of fact,
there is a general problem in Constitutional Coaggo how to sift the wheat from the chaff
and at the same time secure the efficient proteatiohuman rights as the symbol of the
democratic system. Individual systems of constingl review still present this dilemma: in
certain systems the proposals for introduction ofoastitutional complaint are of recent
introduction; some of those familiar with this legasstitution tend to introduce prior selection
systems; on the other hand, certain systems tevatds the abolition of this legal institute;

- protection through constitutional complaint gextlgr refers to constitutional rights and
freedoms, and the circle of rights protected bystiutional complaint is less specifically
defined in individual systemseQ. Slovenia, Croatia, FRY and Montenegro, where "all"
constitutionally guaranteed fundamental rights suwpposed to be protected), while other
systems mostly define (narrow) the circle of prigdaonstitutional rights.

Special forms of constitutional complaint may gisotect special categories of rights

- as a rule, for acts disputed by constitutionahplaint; the suspected sources of violations of
constitutional rights and freedoms are individuzsawith some exception§

- those entitled to lodge a constitutional comglaire generally individuals but in Austria,
Germany, Spain, Switzerland, FRY and Montenegs®n kdgal entities explicitly, while in the
Croatian system a legal entity is explicitly exa@ddas a potential appellant; in some systems,
the complaint may be lodged by the Ombudsman (S&ovenia, FRY) or by the public
prosecutor (Spain, Portugal).

- standing, or the personal effect the remedy migive upon the plaintiff, as a mandatory
element though in the majority of systems the cphoestanding is fairly loosely defined,;

- the prior exhaustion of legal remedies as annéisgg@recondition but with exceptions when
the Constitutional Court may deal with a case jpeesive of the fulfillment of this condition
(Germany, Slovenia, Switzerland);

"in Germany, Hungary and in the Czech Republic cones have standing for the protection of self-
government the appellant in the latter so-calledmimunal” constitutional complaint being the commu
(Germany recognises "communal" constitutional camplon a federal level and on a provincial levelthe
provinces of Wuertemberg and North Westphalia). Geeman system also recognises a special corwtifiliti
complaint by an individual in relation to constitutal conditions for the nationalisation of lar@bgialisierungin
the province of Rheinland-Pfalz. A special formcohstitutional complaint exists in Spain: theres thstitute of
citizen's legislative initiative is also protecteglconstitutional complaint

2in Switzerland and Austria a constitutional coriilaan impugn only an administrative act, whilé&Garmany,
it can impugn acts of all levels (including a stejuin Spain, Slovenia, FRY and Montenegro a tatay also be
an indirect subject of a constitutional complalagislative negligence may be directly impugnecdbwystitutional
complaint in Brazil, and also according to the pecacof the German Federal Constitutional Court tnedpractice
of the Bavarian Constitutional Court
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- the time limit for lodging the application rangesm 20 days to three months with an average
of one month beginning with the day of receipt eiry of the final, legally binding act;

- the prescribed contents of the application, aesgibed in detail in the majority of systems:
written form, sometimes language explicitly sta€&rmany, Austria), citing of the particular
state, the disputed act, definition of the violatad a constitutional rightetc;

- the majority of systems envisage the issuing w@naporary restraining order or ruling (of the
Constitutional Court).e. an order temporarily freezing the implementatibithe disputed act
till the adoption of a final decision;

- in some systems the payment of the costs of iheepdings is explicitly foreseen in cases of
frivolous applications (Germany, Austria, Portugain, Switzerland);

- the effects of the decision: the ConstitutioBalrt is limited in its decision to constitutional
matters, to the violation of constitutional righitlwever, where a violation is found, a decision
may have a cassatory effect and as ainiér partes(anderga omnesn a case in which the
subject-matter of the decision is a legislative snea). The Constitutional Court here retains the
position of the highest judicial authority. Theseuls can be referred to as superCourts of
cassation, because Constitutional Courts reviettiaglecisions of the regular Courts act in fact
as the third and the fourth instance. Although @mastitutional Court is not a Court of full
jurisdiction, in specific cases it is the only Cocompetent to judge whether a regular Court has
violated the constitutional rights of the plaintitfinvolves the review of microconstitutionality,
maybe the review of implementation of the law, hibowever, is a deviation from the
original function of the Constitutional Court. Cas#f constitutional complaint raise sensitive
guestions of defining constitutional limits. Anywaie Constitutional Court in its treatment
and decision-making is limited strictly to quessarf constitutional law. The Slovenian system
is specific in that the Constitutional Court maydar specified conditions, make a final
decision on constitutional rights or fundamentaétoms themselves (Paragraph 1 of Article 60
of theSlovenian Constitutional Court Adfficial Gazette of the RS, No. 15/94).

The protection of fundamental rights and freedosnan important function of the majority of
Constitutional Courts, irrespective of whether thmsrform the function of constitutional
judgment in the negative or positive sense. Whereonstitutional Court has the function of
the "negative Legislature”, constitutional review strongest precisely in the field of
fundamental rights. Even in other fields (concegits of state-organisational and economic
constitutional principles) in which the Legislatumas the primary role even in principle,
Constitutional Courts take care that fundamenggitsi be protected. Precisely in the field of the
protection of rights, the Constitutional Court aaldas the function of the substitute
"Constitution-maker" ("positive function"), whicheans that in specific cases Constitutional
Courts even supplement constitutional provisions.

[ll. INTERNATIONAL FORMS OF INDIVIDUAL COMPLAINT

1. The concept of "constitutional complaint” is us$watonnected with the national
constitutional protection of fundamental rights.wéwer, certain international documents also
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envisage a specific legal remedy of protectioruafitmental rights and freedoms in the form of
a complaint.

2. TheEuropean Convention for the Protection of HumanhRigand Fundamental Freedoms
of 4 November 1950 gives individuals the righttie so-called individual complaint (Article 25
of the Convention). An individual may lodge a coaipt with the European Commission for
Human Rights because of an alleged violation dftsigguaranteed by the Convention. It is an
explicit international legal remedy comparablehwiihe national constitutional complaint. It
fulfills its function of the individual complaint ere national law does not guarantee any
appropriate protection of rights. Individual coniptais a subsidiary legal remedy
(preconditioned on the exhaustion of the natioegdl remedies), it is notaetio popularisand

it does not have a retroactive or cassatory effediffers from the constitutional complaint in
the way that, contrary to the latter, it leads ryaieea finding (declaratory relief).

The position of thé&uropean Convention for the Protection of HumarhRigitnd Fundamental
Freedomsn national law specifies whether an individualymefer to the Convention or even
base a national constitutional complaint therefurther narrows the maneuvering space of the
Constitutional Court itself in the interpretatiof the provisions of the Convention. It has
actually become a connection of the national Ctginal Court to the European bodies in
cases in which a judicial decision as a final matlaoutcome of decision-making becomes the
subject of an individual complaint to a Europeanifo*

3. Slovenia signed thdzuropean Convention for the Protection of Human hRigand
Fundamental Freedontn 14 May 1993 and ratified it on 8 June 1994 i Gazette of the
RS, International Contracts, No. 33/94). The SlaverConstitution of 1991 resolves these

13 e.g. Article 2 of the Facultative Protocol of the GealeAssembly of the UN to the International Pact on
Citizenship and Political Rights of 19 December @9Resolution No. 2000 A (XXI)) since that the Coiliffior
human rights must accept and debate reports frdividual persons who claim that they are the vistiof the
violation of any right defined in this Pact. Thght to individual complaint is contained in theldaling: Article 23
of the Declaration on fundamental rights and freeslof the European Parliament of 12 April 1989tisacl8(2)
of the Document of the Moscow meeting of CSCE @@ober 1991; Article 25 of the American Convention
Human Rights of 22 November 1969; Article 28 of @antract on the European Community of 1 Februagel
Statute of 1979 of th€omision y la Corte Interamericanas de los DeredHomanos

4 The European Convention for the Protection of HuRights and Fundamental Freedoms:
- is of constitutional impact in Austria;
- is the basis for an internal national constitugilocomplaint in Switzerland where it has a statusparable with
the constitutional level;
In both cases it is permissible to found the nafiaonstitutional complaint on the provisions ie tbonvention.

- it is higher than ordinary law (Belgium, Frantaxembourg, Malta, The Netherlands, Portugal, Spayprus);

- it is ranked as Common Law: Germany, Denmarkckvimitroduced the national use of the Conventiosgacial
statute on 1 July 1992, Finland, Italy, Liectenst&an Marino, Turkey;

- it does not have a direct internal state efféceat Britain, Ireland, Sweden, Norway, Icelandn8aountries of
Anglophone Africa are an exception regarding thtedagroup of systems (Kenya, Tanzania, Ugandagiiy
which expressly adopted the system of protectionighfts from the European Convention for the Pritecof

Human Rights and Fundamental Freedoeng.(Nigeria in the Constitution of 1960) influenced twe extension
clause to the European Convention in terms of kr68, which Great Britain signed on 23 October3 &hereby
only the Convention itself and Protocol 1 applytiese regions.
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questions in specific constitutional and legal Bns: Statutes and other regulations must be
in accordance with the generally valid principldsirdernational law and with international
contracts to which Slovenia is bound. Ratified premulgated international contracts must be
applied directly (Article 8 of the Constitution).h& Constitutional Court decides on the
accordance of statutes and other regulations Wéhdtified international contracts and general
principles of international law (subsection 2 ofdmaph 1 of Article 160 of the Constitution;
subsection 2 of Paragraph 1 of Article 21 of thesZitutional Court Act.

The institution of constitutional complaint and Bpean complaint and the function of
European bodies (above all the European Court ahatu Rights) raises the question of
national and supra-national (final) instance. Tla¢iomal (final) instance: the Constitutional
Court as the highest body of judicial authority anparticular state for the protection of
constitutionality and legality and human rights dnddamental freedoms (the status of the
Constitutional Court is thus defined éng. Paragraph 1 of Article 1 of ti@onstitutional Court
Act of 1994) would be limited to investigation of cthgional-legal questions only. Review of
the correct finding of the actual circumstances #ral use of simple rules of evidence is a
matter for the regular Courts. The subsidiary ratdra constitutional complaint also lies in the
division of responsibility between the Constitumand the regular Courts. The gradation of
instance could be established as ascending frormnaienal Supreme Court through the
national Constitutional Court to the European Cossion or European Court. In fact, instance
is not the essence of this gradation although ésiential in the role of supplementing, which
means that the national constitutional complaipipements national judicial protection while
supra-national European complaint supplementsmalt@mnstitutional complaint.

IV. SLOVENIA
1. History

With the introduction of the Constitutional Couptthhe Constitution of 1963 the then Slovenian
Constitutional Court also acquired jurisdiction othee protection of the fundamental rights and
freedoms. It could also decide on the protection seff-government rights and other
fundamental freedoms and rights determined byttbe Federal and federal state Constitutions
in case these were violated by an individual actemd by a federal state or communal body, or
company in case such protection was not guaramgsdme other form of judicial protection
or by statute (Paragraph 3 of Article 228 of then€libution of the SRS of 1963 and the
Constitutional Court ActOfficial Gazette of the SRS, No. 39/63 and 1/@4e decision of the
Constitutional Court in such proceedings had aatass effect in the case of an established
violation (annulment or invalidation or amendmehtaa individual act and the removal of
possible consequences; prohibition on the continpedormance of an activity). The
jurisdiction of the Constitutional Court was, there, subsidiary. It was possible to initiate
proceedings only if, in a specific case, there m@gudicial protection envisaged, or if all other
legal remedies were exhausted.

However, in practice, the then Constitutional Coejtcted such individual suits on the basis of
absence of power and directed the plaintiff to pealings before the regular Courts. Such a
practice also created a certain negative attitddbeoConstitutional Court itself, since it knew

in advance that it would reject such suits and tarsy out a never-ending task. The then
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Constitutional Court itself warned that in relatimnindividual acts, the most sensible solution
would be for decisions to be transferred, as a evht the regular Courts. The negatively
arranged jurisdiction of the Constitutional Courthénever other legal protection was not
provided) resulted in the fact that its activitiaesthis field showed no results, although this
activity was initiated precisely because of a camplfor the protection of rights. However, the
then system of the constitutional review guarantiedugh the individual the right afctio
populariswithout the appellant having to demonstrate hrstien standing.

From then on, the constitutional complaint no lorfgeind any place in the system, until it was
again introduced by the Constitution of 1991. Thpecific legal remedy thus remained
combined with the previous systeie. with the possibility of lodging actio popularis
(Paragraph 2 of Article 162 of the Constitution1801; Article 24 of theConstitutional Court
Act of 1994) with the Constitutional Court - despite individual as petitioner having to
demonstrate his/her standing - which in effectténtine procedural presumption). Accordingly,
an individual may impugn all categories of (geneeat by lodging a constitutional @ctio
popularisif he/she is directly aggrieved.

2. The Constitutional Complaint System in Slovenia

The provisions of the Slovenian Constitution of 19Bat regulate constitutional complaint in
detail are relatively modest (Articles 160 and 16fl the Constitution). However, the
Constitution itself (Paragraph 3 of Article 160thé& Constitution) envisages special statutorial
regulating (provisions of Articles 50 to 60 of tBenstitutional Court ActOfficial Gazette of
the RS, No. 15/94).

The Constitutional Court decides cases of constitat complaints alleging violations of
human rights and fundamental freedoms (subsectioh Baragraph 1 of Article 160 of the
Constitution). The protection thus embraces atlstitutionally guaranteed fundamental human
rights and freedom¥’ including those adopted through international egrents which have
become part of the national law through ratificatio

Any legal entity or natural person may file a cdnsibnal complaint (Paragraph 1 of Article 50
of the Constitutional Court Adt as may the Guardian of Human Rights (Ombudsnifan)
directly connected with individual matters with whihe deals (Paragraph 2 of Article 50 of the
Constitutional Court Agt although subject to the agreement of those whasean rights and
fundamental freedoms he is protecting in an indigiccase (Paragraph 2 of Article 52 of the
Constitutional Court Adt The subject-matter of constitutional complagan individual act of

a government body, a body of local self-governmentpublic authority allegedly violating
human rights or fundamental freedoms (ParagragtAtticle of theConstitutional Court Agt

The precondition for lodging a constitutional comipt is the prior exhaustion of legal
remedies (Paragraph 3 of Article 160 of the Caustib; Paragraph 1 of Article 51 of the
Constitutional Court Agt As an exception (only the German and Swiss Bystecognise such

15 such a formulation in the Slovenian, as well ashie Croatian and Montenegrin, arrangements and the
arrangement of FRY, is rare, since other arrangtstana rule explicitly define the circle of rigptotected by the
constitutional complaint
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an exception) to this condition the Constitutio@alurt may hear a constitutional complaint
even before all legal remedies have been exhairstases oprima sacreviolations and if the
carrying out of the individual act would have iraegble consequences for the complainant
(Paragraph 2 of Article 51 of t@onstitutional Court Agt

A constitutional complaint may be lodged withintgidays of the adoption of the individual act
(Paragraph 1 of Article 52 of th@onstitutional Court Agt though in individual cases with
good grounds, the Constitutional Court may decideaoconstitutional complaint after the
expiry of this time limit (Paragraph 3 of Article25of the Constitutional Court Agt The
complaint must cite the disputed individual acg facts on which the complaint is based, and
the suspected violation of human rights and funadahéreedoms (Paragraph 1 of Article 53 of
the Constitutional Court Agt It shall be made in writing and a copy of thepexctive act and
appropriate documentation shall be attached tedheplaint (Paragraph 2 and 3 of Article 53
of theConstitutional Court Ajt

In a senate of three judges (Paragraph 3 of Artiéi2 of the Constitution; Paragraph 1 of
Article 54 of theConstitutional Court Agtthe Constitutional Court decides whether it will
accept or reject the constitutional complaint feating (or its allowability) at a non-public
session. The Constitutional Court may establisluralber of senates depending on the need.
The ruling of the Constitutional Court on the albhility of a constitutional complaint
(Paragraph 3 of Article 55 of ti@@onstitutional Court Agtis final. The constitutional complaint
may be communicated to the opposing party for mespoeither prior to or after acceptance
(Article 56 of theConstitutional Court Agt The Constitutional Court normally deals with a
constitutional complaint in a closed session butaly also call a public hearing (Article 57 of
the Constitutional Court Agt The Constitutional Court may issue a temporasyraining in the
proceedings, either against an individual act atus¢, or against some other regulation or
general act on the grounds of which the disputdivicual act was adopted (Article 58 of the
Constitutional Court Agt

The decisionn meritoof the Constitutional Court may lead to:

- The complaint being denied as being unfoundedafffaph 1 of Article 59 of the
Constitutional Court Adt

- partially or in entirety annul or invalidate tbesputed (individual) act or return the case to the
body having jurisdiction for a new decision (Paggir 1 of Article 59 of the&Constitutional
Court Ac);

- annul or invalidate gk officig unconstitutional regulations or general actsadstor the
exercise of public authority if the Constitutior@burt finds that the annulled individual act is
based on such a regulation or general act (Patagrag Article 161 of the Constitution;
Paragraph 2 of Article 59 of ti@@onstitutional Court Agt

- in case it annuls or invalidates an disputedviddial act the Constitutional Court may also
decide on the disputed rights or freedoms if thinecessary to remove the consequences that
have already been caused by the annulled or iratatidindividual act, or if so required by the
nature of the constitutional right or freedom, &nitlis possible to so decide on the basis of data
in the documentation (Paragraph 1 of Article 6@hefConstitutional Court Agt such an order
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is executed by the body having jurisdiction foplementation of the respective act which was
retroactively abrogated by the Constitutional Caund replaced by the Court's decision on the
same; if there is no such body having jurisdicaeording to currently valid regulations the
Constitutional Court shall appoint one (Paragramti 2Zrticle 60 of theConstitutional Court
Acl).

Accordingly, the particularities of the Sloveniagulation are as follows:

- Exceptions from the precondition of legal remsedmaving previously been exhausted, for
filing a constitutional complaint (Article 51 ofdélConstitutional Court Agt

- Wide definition of constitutional rights as thabgect of protection by constitutional complaint
in comparison with other systems which specificd#§ine the circle of the rights so protected;

- Judgment (of the regular Courts) as the potestidject of impugnment by constitutional
complaint, which is relatively rarg;

- Ex officio proceedings inasmuch as Constitutional Court isbnand to the complaint in the
event of finding that an individual act annulledbigsed on an unconstitutional regulation or
general act - in such a case, the regulation oergeract may be annulled or invalidated
(Paragraph 2 of Article 59 of tl@@onstitutional Court Agt

- Coexistence of constitutional aldtio popularis the latter restricted only by the standing
requirements for the appellant;

- No particular court fee in the proceedings: epatty pays its own costs in the proceedings
before the Constitutional Court unless otherwiséerdened by the Constitutional Court
(Paragraph 1 of Article 34 of tl@@onstitutional Court Agt

- Possibility of ultimate decision on constitutibrights (Paragraph 1 of Article 60 of the
Constitutional Court Adt

The core of judicial protection of human rightslia the constitutional complaint, since:

- Human rights are attributes of any democratiallsgstem;

- Constitutional complaint is (only) one of thedégemedies for protecting constitutional rights;
- Constitutional complaint is an important remedythe protection of human rights connected
with the human rights themselv&sthe Constitution guarantees the constitutionai@aint, in

the same way as the rights it protects; at the sam& the constitutional complaint is limited
by statute to the benefit of the operational capadithe Constitutional Court;

'8 since only Croatia, Macedonia, Portugal, Spair¥ BRd Montenegro expressly envisage it

" Ruling taken by the Slovenian Constitutional CoNmt U-1-71/94 of 6 October 1994
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- Its effectiveness is disputed, since successiustitutional complaints are in a clear minority,
although that should be no reason for their ragiricor abolition. The latter is also very often
the result of the great burden of this kind of cas€onstitutional Courts;

However, despite the internal contradictory prapsrof this institution, the possibility shall
remain open of access by the individual to justireto judicial protection of his/her
constitutional rights. The very existence of thastiutional complaint ensures more effective
review of violations of constitutional rights oretpart of government bodies.

3. The Human Rights' Protection Viewed Through theSlovenian Constitutional Case-
Law

The Constitution of 1963 explicitly authorized Benstitutional Court for the decision-making
on protection of the self-government right as vasllof other fundamental rights and freedoms
specified by the Federal as well as by the fedstaad Constitution, if these rights were violated
through an individual act of government, commur@diybor by a work or other organisation
and no other judicial protection was providedlbgrthe statute (Paragraph 3 of Article 228 of
the Constitution of the SRS). Further details waeaved from theConstitutional Court Act
(Official Gazette of the SRS, No. 39/63 and 1/@&N¥amples of constitutional case-law from
that period reveal that Constitutional Courts nyosfied to reject such individuals' complaints
due to the lack of power of the Courts and theyluserefer such complainants to the regular
Courts. The activity of the Constitutional Courttive field of fundamental constitutional rights
and freedoms was predominantly based on the petilizdged by the citizens. In the initial
period of activity of the Constitutional Court, sinthe Constitution of 1963, the protection of
human rights and freedoms by the ConstitutionalrOmade no intensive progress. Maybe this
was due to an insufficiently specific constitutibaad legal basis, such that it would provide the
Constitutional Court with enough practical standafdr its decision-making. The reason
perhaps lied in the whole system which was noawuodir of Constitutional Court protection of
basic rights.

The Constitution of 1974, however, removed thesflidtion of the Constitutional Court over
individual constitutional rights and freedoms atititzuted the protection of these rights to the
regular Courts. Nevertheless, in the second paridtie Constitutional Court's activity, from
the Constitution of 1974 till the Constitution @41, the number of decisions explicitly relating
to the constitutionally protected human rights &me@doms, scored a slight increase. In this
respect the examples of concretisation of the Ptmof Equality before the Law, the freedom
of work, the right to social security and the rightlegal remedies are of special significance.
Unfortunately, most of these decisions taken byGbastitutional Court included few reasons.
The reader may seems be prevented from comprelgeofiail the background reasons for the
decision-making.

It was also characteristic of Slovenian Constindlo Case-Law prior to 1991 that, in
comparison with Europe, it avoided the use of lggaiciples a great deal more, even those
explicitly included in the text of the Constitutidtself. In common with foreign practice,
however, the principle of equality greatly predoatéd among otherwise rarely used principles.
Decisions consistently remained within the framedwaf legalistic (formalistic) argument and
no other values references were ever allowed: tmsiutional Court respected the principle of
self-restraint and stuck to the presumption oftibrestitutionality of the statute.
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The new Constitution of the Republic of Slovenial®®1 along with the catalogue of classical
fundamental rights in combination with the newlyiged powers of the Constitutional Court
set the ground for the intensification of its rate this domain. It is considered that the
Constitutional Court now has sufficient space fochs activity. The Slovenian Constitution
contains adequate definitions of rights which alfowprofessionally correct understanding and
reasoning. Almost all fundamental rights have tateire of legal principles and are thus open to
such an extent that they require significant furt@ncretisation and implementatith

The question as to whether Slovenian Constitutiatede-law from the period after the
introduction of the 1991 Constitution, in its rédais to the fundamental rights and freedoms,
has adapted to or is more comparable with foreggrstitutional case-law, can be answered in
the sense that the Slovenian Constitutional Casedames close to the foreign case-law in its
approach to fundamental rights. The number of eXxasrfpom this field has increased. At this it
iS necessary to bear in mind that the “frequencl/individual rights claims before
Constitutional Courts mainly depends on what kirfdpooblem appellants place before
Constitutional Court. The Constitutional Court nappears as the guardian of constitutionality
in such a way that it decides not only on the conity of general legal acts with the
constitutional provisions on fundamental constidl rights (in the sense of abstract and
specific review of general legal acts) but alsaconstitutional complaints against the violation
of human rights and fundamental freedoms by ind@idicts (Paragraph 1 of Article 160 and
Article 162 of the Constitution). Here it is, hovegynecessary to add that in principle the new
Constitution slightly limited the still broad polsities for individuals' impugnment of general
acts. In accordance to this principle any individiamn still lodge the petition for the beginning
of the proceedings, but on condition of being alde prove his/her standing. The
implementation of this newly prescribed conditisrone of the issues which the Constitutional
Court is consistently concerned with in its acfualctice.

18 citation from Pav_nik Marijan, Verfassungsauslegam Beispiel der Grundrechte in der neuen slowbeis
Verfassung, WGO Monatshefte fuer OsteuropaeiscbebtR35th yearbook 1993, Heft 6, p.345-356.



