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a. HUMAN RIGHTS PROTECTION WITH THE HELP OF THE IND IVIDUAL
COMPLAINT
by Mr Arne MAVCIC, Constitutional Court of Sloven Ljubljana

l. Individual as an Applicant Before the Constitutional Court

The proceedings before the Constitutional Courtehthe nature of proposed proceedings
(juridiccion voluntarig. In principle, the Constitutional Court cannottiate the proceedings
itself; as a rule, proceedings before the Conaiitat Court are based on (restricted to) the
corresponding application lodged by a special, dgugalified (privileged) constitutional
institution (the so-called legitimate petitionerkjitiation of constitutional review proceedings
on the own initiative of the Constitutional Couek (officig is quite rare. Still it may most often
be traced to some of the constitutional reviewesyist of Eastern Europe; it is indeed strictly
preserved in Croatia and in Slovehialsewhereex officioproceedings are not as frequent. The
Austrian Constitutional Court, for example, mayitsnown initiative begin proceedings for the
constitutional review of a statute or a regulatoty if it refers to a prejudicial question under
proceedings before the respective ConstitutionalrCéll the above cases may be referred to
as objective forms of constitutional review.

On the other hand, some constitutional review systalso allow for the private individual's
access to the Constitutional Court (concerningrabistas well as specific review), based on
constitutional complaint, or omctio popularisor on other forms of constitutional rights
protection. This involves the so-called subjectivastitutional review, violation of individuals'
rights and protection of individuals' rights agairthe State (in particular against the
Legislature). In those states with diffuse constnal review and in some states with
concentrated constitutional review the individuéizen is offered the possibility of requesting
the constitutional review of statutes, administ&timeasures or judgments in special
proceedings. Only after a complaint has been lodg#idthe Constitutional Court begin
proceedings. Even then, as a rule, the complamagtwithdraw his/her complaint in order to
terminate the respective proceedings. The indiVelugtianding as complainant before the
Constitutional Court has been influenced by extensiterpretation of provisions relating to the
constitutional complaint, as well as by ever moxéesive interpretation of the provisions
relating to the specific reviefvin some systems the individual's access to Catistial Courts
has become so widespread that it already thredtemsConstitutional Court's functional
capacity’ Therefore, the Legislature is trying to find somay for Constitutional Courts to
eliminate less important or futile proceedings .(esgtriction of abstract review with standing
requirements). All these proceedings envisage traliton that the complainant must be
affected by a certain measure taken by the pubticosity. With the increase of the number of
complaints the percentage of their efficiency dases. Nevertheless, citizens should have many

' Paragraph 2 of Article 15 of the Groatian Constitutional Court Act or in Article 39, Article 58 and Paragraph 4 of Article 610f the
Slovenian Constitutional Court Act.

2ysA, Switzerland, Greece, Italy.

3 Germany.
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opportunities to apply for protection of their congional rights. France is a specific exception
among these systems, where private individuals havaccess to the Constitutional Council,
except with reference to elections. In France,pitigection of individuals' rights is, however,
the task of the Conseil d'Etat acting on the bafstdmplaints against administrative acts.

Il. Bodies Empowered for Human Rights Protection ad Forms of Proceedings

The petition of an affected individual whose camsibnal rights are claimed to have been
violated is generally the basis of an appropriategdure of protection in which protection of
rights by the Constitutional Court is only one afuamber of legal remedies for protection. Even
the bodies intended to provide protection are wffe depending on the specific system in
guestion.

Basic rights may be protectedragular Court proceedings

a) Some legal systems provide protection of righeslominantly in proceedings before
ordinary courts (general courts); for the most fagte are States which have also adopted the
so-called diffuse or American model of judicial iew.*

The following are specific forms of protection ajhts by the regular Courts:

b) Habeas corpugrocedure i.e. the protection from unjustified riegiion of liberty; an
appropriate application is lodged with the regu@ourt having such jurisdiction. Such
proceedings are characterised by speed, simplicilyopenness.

C) Habeas datawhich is a sub-form dfabeas corpusnd was introduced in Brazil with
the Constitution of 1988. It is a constitutionalagantee of a personal decision about
information, in essence the protection of persdagd.

d) Further proceedings are recognised mainly lgstahich have adopted the American
model of judicial review?

- the writ of mandamuswhereby it is possible to annul a mistake of meloCourt by
order of a higher Court;

% USA, Barbados, Guyana, Jamaica, Trinidad and Tobago, Iceland, Great Britain, Ireland, The Netherlands, Denmark, Sweden,
Norway, Finland, Greece, Japan and Australia.

5 Habeas corpus is mainly used in the USA, Canada, Mexico, Cuba, Costa Rica, Dominican Republic, FI Salvador, Guatemala,
Honduras, Colombia, Argentina, Brazil, Ecuador, Nicaragua, Panama, Paraguay, Peru, Bolivia, Chile, Uruguay and Venezuela as well
as in the following Argentinean provinces: Chaco, Neuquen and Formosa; in Africa: Sierra Leone, Ghana, Nigeria, Uganda, Kenya,
Tanzania, Malawi, Mauritius, Zambia, Zimbabwe, Botswana, Lesotho and Swazi; in Asia: Pakistan, India, Nepal, Sri Lanka,
Bangladesh, Singapore, Malaysia, Indonesia, Philippines, Taiwan and Hong Kong.

S USA; in Africa: Sierra Leone, Ghana, Nigeria, Uganta, Kenya, Tanzania, Malawi, Mauritius, Zambia, Zimbabwe, Botswana, Lesotho and
Swazi; in Asia: India, Nepal, Bangladesh, Sri Lanka, Philippines.
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- prohibition, preventing the higher Court from gsng the jurisdiction of a lower Court;

- the writ of certiorari, as the right of a higher Court to resolve a cisen the
jurisdiction of a lower Court;

- guo-warrantopreventing a specific person from performing acfiom of a public nature
which she/he has usurped.

e) Respondeat superiis a compensation claim by an individual against3tate.

2. A specific form of protection of rights, which ieminiscent of constitutional complaint,
is the so-calle@mparo. This is a universal and a traditional form of fmmmights' protection in
the Hispanophone legal system: the protection ahdinidual from violations of constitutional
rights by government acts of all categories. In ritn&in, the Supreme Courts of the State in
question are responsible for this form of protettibhe aim of such proceedings is to restore
the violated right to the State prior to its viadat It is also a characteristically fast procedure
Mexico is the classiamparostate. It is followed by many Central and Southebican State8.

3. Subsidiary amparo is still more similar to a constitutional complairThis is a
particular sub-species @mparq in that the procedure takes place before the tiatisnal
Court? This form of protection is also callettcion de tutelaColombianaccion de tutelds
comparable to the constitutional complaint. It wasoduced by the Colombian Constitution of
1991. It is characterised by the fact that theleiof protected constitutional rights is explicitly
defined. It is possible to annul legal or admimiste acts (in addition tactio popularisand
proceedings dfiabeas corpus Colombia).

4. Brazil introduced a number of specific legal remeiks for the protection of human
rights in its Constitution of 1988, including:

- mandado de segurancé wider form of protection for which the Suprer@eurt is
competent, for the protection of those rights mateced byhabeas corpus

- mandado de injuncaa special individual complaint for a case of iggice of the
Legislature.

5. Chile introduced a special modified version amparo, the so-calledrecurso de
proteccionin the Constitution of 1980.

6. An actio popularis may, equally, be lodged by an individual, gengrallithout
restrictions'® It is a special, individual legal remedy for thedigial protection of rights,

TUSA and on the American model, also Taiwan.

% Guatemala, EI Salvador, Nicaragua, Costa Rica, Honduras, Panama, Colombia, Cuba, Haiti, Dominican Republic, Ecuador, Peru,
Bolivia, Paraguay, Argentina, Uruguay, Venezuela and Seychelles.

" The exceptions are Slovenia and Hungary, whers it is restricted by demonstration of standing by the complainant.
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although intended for the protection of fundamemights in the public interest (while a
constitutional complaint is lodged in the intere$tthe individual). Anactio popularisis
normally directed against a general act (usuadlyugt) which is considered to have violated a
constitutional right. The Constitutional Court isngrally the competent body for reaching a
decision, which deals with the disputed act in $base of an abstract review of ruldstio
popularisis less common in Européln Israel theactio popularisis common in cases arising
within Israel proper, the right to standing is dec mostly by the Court's willingness to grant it.
It is most extensive in Central and South Ametfcéctio popularisis a relatively rare
approach in Afric® while in Asia,actio popularisis only recognised in Japan, and only in
electoral matters (as people's action or objeetot®mn) and in Iran (complaint before the Court
of Administrative Justice).

7. A specific group of systems of constitutional lguarantees the individual only an
indirect protection, such that the individual does not have direcessdo the Constitutional
Court or other body of constitutional review. These systems that consider the protection of
the rights of the individual are satisfied through:

- abstract review of rule$*:
- specific (concrete) review of ruléSpr
- preventative abstract review of ruf8s.

lll.  Constitutional Complaint and its Extent in the World

A constitutional complaint is a specific subsididegal remedy against the violation of
constitutional rights, primarily by individual acsf government bodies, which enables a
subject, who believes that his/her rights have kadtacted, to have his/her case heard and a
decision made by a Court authorised to provide td¢atienal review of disputed acts.
Generally, the impugnment refers to individual getf administrative and judicial acts), in
contrast to theactio popularis although it may also indirectiyor even directf refer to a
statute.

" Bavaria - although in other German provinces and on a federal level there is no 224 popuiaris, Hungary, Slovenia, Croatia,
Liechtenstein, partly Gzech Republic, Macedonia, Malta and FRY and within its framework, Montenegro.

2 Gosta Rica, FI Salvador, Panama, Colombia, Venezuela, Brazil, Peru, Paraguay, Argentina. Argentina is an interesting example,
where there is no 222 popularis on a federal level, but individual provinces have introduced it: Buenos Aires, La Rioja, Entre
Rios, Rio Negro, Chaco, Nequen and Santiago del Estero.

® Benin, Congo, Gabon, Burkina Faso, Ghana, Niger, Sierra Leone - according to its 1991 Constitution.
" poland, Belarus, Cambodia, Bulgaria, Italy, Belgium, Latvia.

¥ Bulgaria, Kazahstan, Bosnia, Italy, Azerbaijan, Estonia, Lithuania, Yakutia.

* France.

7 Slovenia, Spain.

 Germany.
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Is constitutional appeal a right? The Sloveniangiitutional Court has taken the view that it is
an institute of judicial proceedings, or a speleighl remedy?

The constitutional complaint is not an entirely nestitute; its forerunner may be found in the
Aragon law of the 13th to 16th Centifin Germany from the 15th Century onwafdsyhile
Switzerland introduced a special constitutional ptaimt®? in the Constitution of 1874 and in
the Statutes of 1874 and 1893.

The constitutional complaint is very common in egs$ of constitutional/judicial review. It is
most widespread in Europ&in Germany, the constitutional complaint appearshe federal
and on provincial leve&:

In addition to Europe, some Asian systems recogoisestitutional complairft It should
additionally be noted that other Arabian countriejey recognise judicial review at all, have
in the main adopted the French system of prevertadview of rules following the model of
the French Constitutional Council of 1958, whiclesimot recognise the right of the individual
to direct access to specific constitutional/judiceview bodies. Also in Africa some countries
recognise the constitutional complaiftThe only example of constitutional complaint in
Central and South America is the Brazilimandado de injuncaa.e. an individual complaint

in cases of negligence of the Legislature (the pakéhe Supreme Court) unless we also count
the Colombiaraccion de tuteldthe power of the Constitutional Court) usuallysioered to be

a subsidiarampara

The particularity of individual systems is thatyhrecognise @umulation of both forms, the

® Ruling No. UH-71/94 of 6 October 1894, OdIUS I, 109.
2 In the form of /'gcurse de agravios, firme de derecho, manifestacion de personas.

2 Incorporated in the institution Aaihskammergericht of 1495, envisaged in the famous constitutional text,
Paulskirehenverfassung, of 1849, and in Bavaria it was envisaged in the Constitutions of 1808, 1818, 1819 and 1346.

2 Staatliche Verfassungsheschwerde.

2 Russia, Cyprus, Malta, Czech Republic, Ukraine, Slovakia, Hungary, Albania, Macedonia, Croatia, Slovenia, Austria, Andorra,
Switzerland-Supreme Court, Germany, Spain, Liechtenstein (1882), Portugal and FRY-on the federal level and in Montenegro.

2 The federal constitutional complaint is the responsibility of the Federal Constitutional Court, and the provincial constitutional
compiaint is the responsibility of certain Provincial Constitutional Courts: Bavaria, Berlin, Hessen and Saariand.

% Georgia (the power of the Constitutional Court), Kirghizia (the power of the Constitutional Gourt), Uzbekistan [Constitutional
Gourt), Mongolia (the power of the Constitutional Court since the Constitution of 1992), South Korea (the power of the
Constitutional Court since the Constitution of 1887), Taiwan (Supreme Court), Papua-New Guinea (Supreme GCourt), Syria
(Constitutional Court), Baskiria (Constitutional Court).

26 Sudan (Supreme Court), Mauritius (Supreme Court), Senegal (Constitutional Counci and Benin (Constitutional Court).



-10-

popular and the constitutional complaint®>’ The two forms may compete in their functions.
The rationale for both forms is protection of cdnsibnal rights, theactio popularisin the
public and the constitutional complaints in thevate interest. In both cases the plaintiff is an
individual. As a rule the subject disputed is dife: actio popularisrefers to general acts and
constitutional complaints refer to individual att§ he standing of the plaintiff or the personal
effect the remedy might have upon the plaintifaiprecondition of constitutional complaint.
Although it should be possible to exclude the stamndf the appellant as a precondition for the
actio popularis individual systems do require it factio popularis® such that both in the case
of constitutional and in the case aftio popularis the standing or the personal effect on an
individual works as a corrective with the aim t@yent the abuse and overburdening of the
Constitutional Court or other constitutional/judicreview body. In both cases the same aim
may be pursued through the introduction of the gatrof tax upon submission. It is, however,
characteristic that in practice the number of garginal complaints is increasing everywhere.
Therefore, many Constitutional Courts have adafitedorganisation of their work to this
principle either in the form of specialised individ senates for constitutional complaifitsr

by the fact that decisions on constitutional conmpdabe taken by narrower units of the
Constitutional Court (senates, sub-senates).

IV.  Fundamentals of the Constitutional Complaint
The following are the elements of the instituteanstitutional complaint:

- system of prior selection of complaints in the proeedings(integration of filters into
the proceedings) most highly developed in the Gersystem with intent to sift out
potentially unsuccessful complaints, whereby the noeavring space of the
Constitutional Court in rejecting a frivolous comiplt is extended. This, in fact,
involves the narrowing of the constitutional conmtizas a legal remedy in principle
open to everybody. As a matter of fact, there general problem in Constitutional
Courts as to how to sift the wheat from the chaffl @t the same time secure the
efficient protection of human rights as the symtolhe democratic system. Individual
systems of constitutional review still present tdigemma: in certain systems the
proposals for the introduction of a constitutionamplaint are of recent introduction;
some of those familiar with this legal institutidend to introduce prior selection
systems; on the other hand, certain systems temdrds the abolition of this legal
institute;

7 Siovenia, Croatia, Macedonia, Bavaria, Hungary, Malta, FRY and Montenegro, Liechtenstein, Colombia and Brazil, partially Czech
Republic.

28 Except for the possibility of indirect impugning of the statute in Slovenia, Spain, FRY and Montenegro, and the direct impugning
of the statute in Germany.

28 Slovenia, Macedonia.
30 g g. the German Federal Constitutional Court and the Spanish Constitutional Court.

3 g.g.in Slovenia, Czech Republic, Georgia.
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protection through constitutional complaint getfigrrefers to constitutional rights and
freedoms, and theircle of rights protected by constitutional complant is less
specifically defined in individual systems (e.go\&nia, Croatia, FRY and Montenegro,
where “all” constitutionally guaranteed fundamentaéghts are supposed to be
protected), while other systems mostly define (dmg narrow) the circle of protected
constitutional right§?

Special forms of constitutional complaint may gisotect special categories of rigfits;

as a rule, foracts disputed by constitutional complaint the suspected source of
violations of constitutional rights and freedomse andividual acts, with some
exceptions*

thoseentitled to lodge a constitutional complaintare generally individuals but in

Austria, Germany, Spain, Switzerland, FRY and Moetgo, also legal entities

explicitly, while in the Croatian system a legatignis explicitly excluded as a potential

appellant; in some systems, the complaint may tgeld by the Ombudsman (Spain,
Slovenia, FRY) or by the public prosecutor (Sp&iortugal).

the standing, or the personal effect the remedy might have uppenplaintiff, is a
mandatory element although in the majority of systehe concept of standing is fairly
loosely defined,;

theprior exhaustion of legal remedieds an essential precondition but with exceptions
when the Constitutional Court may deal with a dasspective of the fulfilment of this
condition (Germany, Slovenia, Switzerland);

thetime limit for lodging the application ranges from 20 days to three months with an
average of one month beginning with the day ofiptaa delivery of the final, legally
binding act;

32 Sep also Kiucka, J. Swiabl Rights for Constitutional Lomplaint Report with the Workshop on the “Functioning of the
Constitutional Court of the Republic of Latvia™, Riga, Latvia, 3-4 July 1997, Offprint.

% In Germany, Hungary, Slovenia and in the Czech Republic communes have standing for the protection of seif-government, the
appellant in the latter so-called “communal” constitutional complaint being the commune (Germany recognises “communal”
constitutional complaint on a federal level and on a provincial level in the provinces of Wuertembera and North Westphalia). The
German system also recognises a special constitutional complaint by an individual in relation to constitutional conditions for the
nationalisation of land [Sazi#isierung in the province of Rheinland-Pfalz. A special form of constitutional complaint exists in
Spain: there, the institute of citizen's legislative initiative is also protected by constitutional complaint.

3 |n Switzerland and Austria, a constitutional complaint can impugn only an administrative act, while in Germany, it can impugn
acts at all levels (including a statute); in Spain, Slovenia, FRY and Montenegro, a statute may aiso be an indirect subject of a
constitutional complaint; legislative negligence may be directly impugned by constitutional complaint in Brazil, and aiso according
to the practice of the German Federal Constitutional Court and the practice of the Bavarian Constitutional Gourt.
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- the prescribed contents of the applicationare prescribed in detail in the majority of
systems: written form, sometimes language explisithted (Germany, Austria), citing
of the particular state, the disputed act, debnitof the violation of a constitutional
right, etc.;

- the majority of systems (but not the systems @fdi# and Eastern Europe) envisage the
issuing of a temporary restraining order (injunction) or ruling (of the
Constitutional Court) i.e. an order temporarily suspending the impleatent of the
disputed act until the adoption of a final decigion

- in some systems thayment of the costsof the proceedings is explicitly foreseen in
cases of frivolous applications (Germany, Ausfiaitugal, Spain, Switzerland);

- the effects of the decision the Constitutional Court is limited in its deacisi to
constitutional matters, to the violation of congidnal rights. However, where a
violation is found, a decision may have a cassatfigct and as a rulater partes(and
erga omnesin a case in which the subject-matter of the datiss a legislative
measure). The Constitutional Court here retainsphgtion of the highest judicial
authority. These Courts can be referred to as s@uents of cassation, because
Constitutional Courts reviewing the decisions of tegular Courts act in fact as the
third and the fourth instance. Although the Coosithal Court is not a Court of full
jurisdiction, in specific cases it is the only Cooompetent to judge whether a regular
Court has violated the constitutional rights of aintiff. It involves the review of
microconstitutionality, maybe the review of implametion of the law, which, however,
is a deviation from the original function of the r@&titutional Court. Cases of
constitutional complaint raise sensitive questiaisdefining constitutional limits.
Anyway, the Constitutional Court in its treatmendalecision-making is limited strictly
to questions of constitutional law. The Sloveniaystam is specific in that the
Constitutional Court may, under specified condgiormake a final decision on
constitutional rights or fundamental freedoms thelies (Paragraph 1 of Article 60 of
the Slovenian Constitutional Court Act, Official £&dte RS, No. 15/94).

The protection of fundamental rights and freedosnan important function of the majority of
Constitutional Courts, irrespective of whether thmsrform the function of constitutional
judgment in the negative or positive sense. Whare@onstitutional Court has the function of
the “negative Legislature”, constitutional review Btrongest precisely in the field of
fundamental rights. Even in other fields (concegit of state-organisational and economic
constitutional principles) in which the Legislatuhas the primary role even in principle,
Constitutional Courts take care that fundamenggitsi be protected. Precisely in the field of the
protection of rights, the Constitutional Court aléms the function of the substitute
“Constitution-maker” (“positive function”), which eans that in specific cases Constitutional
Courts even supplement constitutional provisions.

V. International Forms of Individual Complaint

1. The concept of “constitutional complaint” is aby connected with the national
constitutional protection of fundamental rights.wéwer, certain international documents also
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envisage a specific legal remedy of protectioruafitmental rights and freedoms in the form of
a complaint®

2. The European Convention for the Protection oimdn Rights and Fundamental
Freedoms of 4 November 1950 gives individuals tlghtrto the so-called individual
complaint®® An individual may lodge a complaint with the Eueap Commission for Human
Rights because of an alleged violation of rightargateed by the Convention. It is an explicit
international legal remedy comparable with theamati constitutional complaint. It fulfils its
function of the individual complaint where natiorialv does not guarantee any appropriate
protection of rights. Individual complaint is a sidiary legal remedy (preconditioned on the
exhaustion of the national legal remedies), itas anactio popularisand it does not have a
retroactive or cassatory effect. It differs frome thonstitutional complaint in the way that,
contrary to the latter, it leads merely to a firgd{declaratory relief).

The position of the European Convention for thedtmn of Human Rights and Fundamental
Freedoms in national law specifies whether an idda may refer to the Convention or even
base a national constitutional complaint therebfurther narrows the manoeuvring space of
the Constitutional Court itself in the interpretatiof the provisions of the Convention. It has
actually become a connection of the national Curiginal Court to the European bodies in
cases in which a judicial decision as a final matilaoutcome of decision-making becomes the
subject of an individual complaint to a Europeamifio>’

3. Slovenia signed the European Convention for Rhatection of Human Rights and
Fundamental Freedoms on 14 May 1993 and ratifiechit8 June 199% The Slovenian

% gg. Article 2 of the Facultative Protocol of the General Assembly of the UN to the International Pact on Gitizenship and
Political Rights of 19 December 1366 (Resolution No. 2000 A (XXI)) states that the Council for human rights must accept and
debate reports from individual persons who claim that they are the victims of the violation of any right defined in this Pact. The
right to individual complaint is contained in the following: Article 23 of the Declaration on Fundamental Rights and Freedoms of
the European Parfiament of 12 April 1988; section 18(2) of the Document of the Moscow Meeting of GSCE of 3 October 1991;
Article 25 of the American Convention on Human Rights of 22 November 1369; Article 28 of the Contract on the European
Community of 1 February 1992 Statute of 1979 of the Comision y Ia Corte Interamericanas de los Derechos Humanos; Statute of
1880 of the Inter-American Court on Human Rights; American Gonvention on Human Rights of July 18, 1878 (Article 44); Article
a5 through 59 of the African (Banjul) Charter on Human and People’s Rights of June 27, 1881.

% Article 25 of the Convention.

%7 The Furopean Convention for the Protection of Human Rights and Fundamental Freedoms:

- is of constitutional impact in Austria;

- is the basis for an internal national constitutional complaint in Switzerland where it has a status comparable with the
constitutional level;

In both cases it is permissible to found the national constitutional complaint on the provisions in the Convention.

- it is higher than ordinary law (Belgium, France, Luxembourg, Malta, The Netherlands, Portugal, Spain, Cyprus);

- it is ranked as Common Law- Germany, Denmark, which introduced the national use of the Convention by special Statute on 1
July 1982, Finland, Italy, Liechtenstein, San Marino, Turkey;

- it does not have a direct internal state effect: Great Britain, Ireland, Sweden, Norway, Iceland. Some countries of Anglophone
Africa are an exception regarding the latter group of systems (Kenya, Tanzania, Uganda, Nigeria) which expressly adopted the
system of protection of rights from the European Gonvention for the Protection of Human Rights and Fundamental Freedoms
(e.0. Nigeria in the Constitution of 1960) influenced by the extension clause to the European Gonvention in terms of Article 63,
which Great Britain signed on 23 October 1953, whereby only the Convention itself and Protocol 1 apply in these regions.

% official Gazette RS, International Contracts, No. 33/94.



-14-

Constitution of 1991 resolves these questions etifip constitutional and legal provisions:
Statutes and other regulations must be in accoedakh the generally valid principles of
international law and with international contratdswhich Slovenia is bound. Ratified and
promulgated international contracts must be appliezttly>° The Constitutional Court decides
on the accordance of statutes and other regulatwihsthe ratified international contracts and
general principles of international 1&.

The institution of constitutional complaint and Bpean complaint and the function of
European bodies (above all the European Court ahafu Rights) raises the question of
national and supra-national (final) instance. Tladiomal (final) instance: the Constitutional
Court as the highest body of judicial authority anparticular state for the protection of
constitutionality and legality and human rights &madamental freedorfiswould be limited to
the investigation of constitutional-legal questiardy. Review of the correct finding of the
actual circumstances and the use of simple rulevidence is a matter for the regular Courts.
The subsidiary nature of a constitutional complaisb lies in the division of responsibility
between the Constitutional and the regular Couftse gradation of instance could be
established as ascending from the national Sup@ooet through the national Constitutional
Court to the European Commission or European Coufact, instance is not the essence of
this gradation although it is essential in the ailsupplementing, which means that the national
constitutional complaint supplements national jiadiprotection while supra-national European
complaint supplements national constitutional caimpl

VI.  Slovenian Experience
1. History

With the introduction of the Constitutional Couptthe Constitution of 1963 the then Slovenian
Constitutional Court also acquired jurisdiction ptlee protection of fundamental rights and
freedoms. It could also decide on the protection seff-government rights and other
fundamental freedoms and rights specified by tha ffederal and member states' Constitutions
in case these were violated by an individual actemd by a member state or communal body or
company, in case such protection was not guaratigsdme other form of judicial protection
or by statuté? The decision of the Constitutional Court in suchceedings had a cassatory
effect in the case of an established violation ¢ément or invalidation or amendment of an
individual act and the removal of possible consaqgas; prohibition on the continued
performance of an activity). The jurisdiction ofetiConstitutional Court was, therefore,
subsidiary. It was possible to initiate proceediogly if, in a specific case, there was no judicial
protection envisaged, or if all other legal remediere exhausted.

% Article 8 of the Constitution.

% Subparagraph 2 of Paragraph 1of Article 160 of the Constitution; Subparagraph 2 of Paragraph 1of Article 21 of the
Constitutional Court Act.

% The status of the Constitutional Court is thus defined in e.g. Paragraph 1of Article 1of the Constitutional Court Act of 1934.

42 paragraph 3 of Article 228 of the Constitution of the SRS of 1963 and the Article s 36 through 40 of the Constitutional Court
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However, in practice, the then Constitutional Cogpected such individualssuits on the basis of
absence of power and directed the plaintiff to pealings before the regular Courts. Such a
practice also created a certain negative attitddbeoConstitutional Court itself, since it knew
in advance that it would reject such suits and tarsy out a never-ending task. The then
Constitutional Court itself warned that in relatimnindividual acts, the most sensible solution
would be for decisions to be transferred, as a eyhial the regular Courts. The negatively
arranged jurisdiction of the Constitutional Counthénever other legal protection was not
provided) resulted in the fact that its activitiesthis field showed no results, although this
activity was initiated precisely because of a caimplfor the protection of rights. However, the
then system of the constitutional review guarantisedugh the individual the right @ictio
populariswithout the appellant having to demonstrate hisélen standing.

From then on, the constitutional complaint no larfgend any place in the system, until it was
again introduced by the Constitution of 1991. Thpecific legal remedy thus remained
combined with the previous system, i.e. with thesgility of lodging aractio popularié® with

the Constitutional Court - despite the individual @etitioner having to demonstrate his/her
standing - which in effect limits the proceduraégumption. Accordingly, an individual may
impugn all categories of (general) act by lodgingpastitutional olctio popularisif he/she is
directly aggrieved.

2. Slovenian System in Force

The provisions of the Slovenian Constitution of 19¢hich regulate constitutional complaint in
detail are relatively mode$t.However, the Constitution itsélfenvisages special statutorial
regulation of such mattef§.

The Constitutional Court decides cases of constitat complaints alleging violations of
human rights and fundamental freeddih3he protection thus embraces all constitutionally
guaranteed fundamental human rights and freeforimsluding those adopted through
international agreements which have become paineafiational law through ratification.

Act, Official Gazette SRS, Nos. 39/63 and 1/64.

%3 paragraph 2 of Article 162 of the Constitution of 198t; Article 24 of the Constitutional Court Act of 1984.
4 Article s 160 and 161 of the Constitution.

5 Paragraph 3 of Article 160 of theConstitution.

%5 provisions of Article 50 to 60 of the Constitutional Court Act, Official Gazette RS, No. 15/84.

d Subparagraph 6 of Paragraph 1of Article 160 of the Constitution.

8 Such a formulation in the Slovenian, as well as in the Croatian and Montenegrin, arrangements and the arrangement of FRY, is
rare, since other arrangements as a rule explicitly define the circle of rights protected by the constitutional complaint.
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Any legal entity’ or natural person may file a constitutional corimj¥ as may the
Ombudsman if directly connected with individual tee€* with which he deal¥ although
subject to the agreement of those whose humansrightl fundamental freedoms he is
protecting in an individual casé.The subject-matter of constitutional complaint as
individual act* of a government body, a body of local self-goveentm or public authority
allegedly violating human rights or fundamentaéttems:”

The precondition for lodging a constitutional comipt is the prior exhaustion of legal
remedies® As an exceptio to this condition the Constitutional Court may thea
constitutional complaint even before all legal reilee have been exhausted in casgsriofia
sacre violations and if the carrying out of the indivaluact would have irreparable
consequences for the complainght.

A constitutional complaint may be lodged withintgixiays of the adoption of the individual
act® though in individual cases with good grounds, @uastitutional Court may decide on a
constitutional complaint after the expiry of thisné limit°® The complaint must cite the
disputed individual act, the facts on which the ptamt is based, and the suspected violation of
human rights and fundamental freeddthét shall be made in writing and a copy of the

% Ruling taken by the Slovenian Constitutional Court No. Up-10/93 of 20 June 1985, 0dIUS IV, 164.
50 paragraph 1of Article 50 of the Constitutional Court Act.

S Standing: The constitutional complaint shall be rejected due to lack of standing: Rulings taken by the Slovenian Constitutional
Court No. Up-29/83 of 17 May 1885, 0dIUS IV, 155 and No. Up-60/94 of 25 March 1997.

52 paragraph 2 of Article 50 of the Constitutional Court Act.
5 paragraph 2 of Article 52 of theConstitutional Court Act.

5 Ruling taken by the Siovenian Constitutional Court No. Up-319/86 of 22 November 1896 and No. Up-320/96 of 22 November
1996.

% paragraph 1of Article of theConstitutional Court Act.

5 Rulings taken by the Slovenian Constitutional Court No. Up-104/94 of 28 March 1895, No. Up-32/93 of 29 March 1985, No. Up-
36/83 of 29 March 1335, No. Up-28/84 of 4 April 1895 etc; (Paragraph 3 of Article 160 of the Constitution; Paragraph 1 of
Article 51of the Constitutional Court Act].

57 Dnly the German and Swiss Systems recognise such an exception.

5 Dgcision taken by the Slovenian Constitutional Court No. Up-147/96 of 13 March 1897, 0diUS VI; (Paragraph 2 of Article 51 of
the Constitutional Court Act).

5 paragraph 1of Article 52 of the Constitutional Court Act.

5 Ruling taken by the Slovenian Constitutional Court No. Up-81/95 of 5 July 1895 ; (Paragraph 3 of Article 52 of the
Constitutional Court Act).

5 paragraph 1of Article 53 of the Constitutional Court Act.
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respective act and appropriate documentation bhaittached to the complaffit.

In a senate of three jud§éshe Constitutional Court decides whether it witept or reject the
constitutional complaint for hearing (or its alldvildy) at a non-public session. The
Constitutional Court may establish a number of =ndepending on the need. The ruling of
the Constitutional Court on the allowability of anstitutional complaifit is final. The
constitutional complaint may be communicated todpposing party for response, either prior
to or after acceptan@@The Constitutional Court normally deals with a stitntional complaint

in a closed session but it may also call a pulgiring®® The Constitutional Court may issue a
temporary restraining order or injunction in thegaedings, either against an individual act or
statute, or against some other regulation or geaetaon the grounds of which the disputed
individual act was adoptéd.

The decisionn meritoof the Constitutional Court may lead to:

- The complaint being denied as being unfounéfed,

- Abrogation, retroactivee§ tung or prospective gx nung, of an individual act and
returning the case to the empowered body while diegi on a constitutional

complaint®®

- Abrogation, retroactiveek tung or prospective €x nung, of a general act while
deciding on a constitutional complaifit,

- Final decision on a contested human right ordoee based on a constitutional
complaint (replacement of the disputed individuallay the Court decision), in the case

52 Formally imperfect constitutional complaint shall be rejected: Ruling taken by the Slovenian Constitutional Court No. Up-35/95
of 11 October 1385; (Paragraph 2 and 3 of Article 53 of the Constitutional Court Act).

% paragraph 3 of Article 162 of the Constitution; Paragraph 10of Article 54 of the Constitutional Court Act.
5 paragraph 3 of Article 55 of the Constitutional Court Act.

% Article 56 of the Constitutional Court Act.

% Article 57 of the Constitutional Court Act.

5 Rulings taken by the Slovenian Constitutional Court No. Up-61/84 of 22 July 1834, OdIUS IIl, 129; No. Up-102/84 of 29 March
1995; Decision No. Up-102/94 of 29 February 1336, 0dIUS V, 53; (Article 58 of the Constitutional Court Act).

% paragraph 1of Article 59 of the Constitutional Court Act.

5 pver the period from 1896 to 1997 the Slovenian Constitutional Court decided 29 such cases - e.g. 7% of total number of
decided cases; (Paragraph 1of Article 53 of the Constitutional Court Act].

70 pecision taken by the Slovenian Constitutional Court No. Up-132/86 of 24 October 1986; (Paragraph 2 of Article 161 of the
Gonstitution; Paragraph 2 of Articie 59 of the Constitutional Gourt Act).
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of retroactive abrogatiorex tung of an individual act, if such procedure is neaeg
order to eliminate consequences that have alreaaly@d on the basis of the abrogated
individual act, or if such is the nature of the simtional right or freedom, and if a
decision can be reached on the basis of the inf@man the document At the
beginning the above power of the Constitutional i€gave rise to discussions as to
whether in this particular case the ConstitutioBalrt represented an instance above
the ordinary courts (especially above the SupremertC The present constitutional
case-law, however, proves that the ConstitutiormlrCis limited to the evaluation of
pure constitutional issues, e.g. to the strict wat#dn of breaches of certain
constitutional right$? Such an order is executed by the body havingdiatisn for
implementation of the respective act which was osattively abrogated by the
Constitutional Court and replaced by the Courtsisiien on the same; if there is no
such body having jurisdiction according to currgrtlid regulations, the Constitutional
Court shall appoint on€.

In addition the Constitutional Court may take tblofving decisions:

- The possible suspension of the implementatiagheindividual act which is the subject
of the constitutional complaint while deciding onanstitutional complairft}

- The possible suspension of the implementatioa géneral act pending final decision
while deciding on a constitutional complafitThis possibility of temporary order
represents a parallel to the temporary order, éaresn the abstract review proced(fte.
Hitherto the Constitutional Court has not dealtweihy such case.

The Constitutional Court shall decide on the terapoorder in the procedure for examining a
constitutional complaint and/or may withhold theplementation of a disputed individual act
only in the case of acceptance of the constituti@eanplaint. In the case of absence of
procedural prerequisites and/or if the constitwiomomplaint was not accepted, the
Constitutional Court shall not decide on the agitts proposal to issue the temporary offler.

M Dggision taken by the Slovenian Constitutional Gourt No. Up-132/86 of 24 October 1986; (Paragraph 1 of Article 60 of the
Gonstitutional Court Act).

72 Rylings taken by the Slovenian Constitutional Court No. Up-27/97 of 22 May 1896; No. Up-9/93 of 22 November 1995, 0diUS IV,
182; No. Up-150/95 of 17 January 1996; No. Up-325/96 of 4 February 1937; No. Up-49/36 of 23 April 1996, 0dIUS V, 77: No. Up-81/96
of 25 September 1996; No. Up-78/96 of 1 October 1996; No. Up-85/96 of 25 September 1996; No. Up-16/94 of 11 October 1995, 0dIUS
I, 178.

7 paragraph 2 of Article 60 of the Constitutional Court Act.

™ prticle 58 of the Constitutional Court Act.

™5 Article 58 of the Constitutional Court Act.

78 paragraph 1of Article 161 of the Constitution; Article 39 of the Constitutional Court Act.

77 Ruling taken by the Slovenian Constitutional Court No. Up-8/85 of 28 February 1985, 0dIUS IV, 144
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Accordingly, theparticularities of the Slovenian regulationare as follows:

3.

Exceptions from the precondition of legal remediaving previously been exhausted,
for filing a constitutional complaint®

Wide definition of constitutional rights as thabgect of protection by constitutional
complaint in comparison with other systems whicbctfically define the circle of the
rights so protected,;

Judgment (of the ordinary Courts) as to the ga@tkerobject of impugnment by
constitutional complaint, which is relatively rdfe,

Ex officio proceedings inasmuch as the Constitutional Caurhat bound to the
complaint in the event of finding that an indivitluect annulled is based on an
unconstitutional regulation or general act - inhsaccase, the regulation or general act
may be annulled or invalidate®:

Coexistence of constitutional arattio popularis the latter restricted only by the
standing requirements for the appellant;

No particular court fee in the proceedings: eaelnty pays its own costs in the
proceedings before the Constitutional Court unlesiserwise specified by the
Constitutional Court®*

Possibility of ultimate decision on constitutibrights 2

Currently Existing Slovenian Constitutional CaseLaw

The Constitution of 1963 explicitly authorised t@enstitutional Court to make decisions on

protection of the right to self-government as wasl other fundamental rights and freedoms
specified by the Federal as well as by the memtage €onstitution, provided that these rights
were violated through an individual act of governteommunal body or by a work or other

organisation and no other judicial protection wesvigled for by the statuf€.Further details

T8 Article 51 of the Constitutional Court Act.

78 Since only Croatia, Macedonia, Portugal, Spain, FRY and Montenegro expressly envisage it.

% paragraph 2 of Article 59 of the Constitutional Court Act.

% paragraph 1of Article 34 of the Constitutional Court Act.

% paragraph 1of Article 60 of the Constitutional Court Act.

% paragraph 3 of Article 228 of the Constitution of the SRS.
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were derived from the Constitutional Court AtExamples of constitutional case-law from

that period reveal that Constitutional Courts nyosfied to reject such individuals' complaints
due to the lack of power of the Courts and theyluserefer such complainants to the regular
Courts. The activity of the Constitutional Courttive field of fundamental constitutional rights

and freedoms was predominantly based on the petiliedged by the citizens. In the initial

period of activity of the Constitutional Court sinthe Constitution of 1963, the protection of
human rights and freedoms by the ConstitutionalrOmade no intensive progress. Maybe this
was due to an insufficiently specific constitutibaad legal basis, such that it would provide the
Constitutional Court with enough practical standafdr its decision-making. The reason

perhaps lay in the whole system which was notwoda of the protection of basic rights by the
Constitutional Court.

The Constitution of 1974, however, removed thesglidgtion of the Constitutional Court over
individual constitutional rights and freedoms atttilauted the protection of these rights to the
regular Courts. Nevertheless, in the second pearidtie Constitutional Court's activity, from
the Constitution of 1974 until the Constitution 191, the number of decisions explicitly
relating to the constitutionally protected humaghts and freedoms increased slightly. In this
respect, the examples of concretisation of theciii of Equality before the Law, the freedom
of work, the right to social security and the rightlegal remedies are of special significance.
Unfortunately, most of these decisions taken byGQbastitutional Court included few reasons.
The reader may seem to be prevented from compretgeatl the background reasons for the
decision-making.

It was also characteristic of Slovenian Constinglo Case-Law prior to 1991 that, in
comparison with Europe, it avoided the use of lggaiciples a great deal more, even those
explicitly included in the text of the Constitutidtself. In common with foreign practice,
however, the principle of equality greatly predoatéd among otherwise rarely used principles.
Decisions consistently remained within the framéwair legalistic (formalistic) argument and
no other values references were ever allowed: tmsiutional Court respected the principle of
self-restraint and adhered to the presumptionettnstitutionality of the statute.

The new Constitution of the Republic of Slovenial®91 along with the catalogue of classical
fundamental rights in combination with the newlyinked powers of the Constitutional Court
set the ground for the intensification of its rafe this domain. It is considered that the
Constitutional Court now has sufficient space focts activity. The Slovenian Constitution
contains adequate definitions of rights which alfowprofessionally correct understanding and
reasoning. Almost all fundamental rights have theire of legal principles and are thus open to
such an extent that they require significant furttencretisation and implementatith.

The question as to whether Slovenian constituticcede-law from the period after the
introduction of the 1991 Constitution, in relatiom fundamental rights and freedoms, has
adapted to or is more comparable with foreign c¢tutiginal case-law, can be answered in the

% Dfficial Gazette SRS, Nos. 39/63 and 1/64.

% See from Pav_nik Marijan, Varfassungsausiegung am Beispis! der Grundrechts in der neuen siowsenmischen Verfassung W60
Monatshefte fuer Osteuropaeisches Recht, 35th yearhook 1893, Heft 6, p. 345-356.
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sense that Slovenian Constitutional Case-Law cathosg to foreign case-law in its approach to
fundamental rights. The number of examples frora fi@ld has increased. At this point it is
necessary to bear in mind that the “frequency’hdividual rights before Constitutional Courts
mainly depends on what kind of problem appellafdasgbefore the Constitutional Court. The
Constitutional Court now appears as the guardiagooftitutionality in such a way that it
decides not only on the conformity of general leggzk with the constitutional provisions on
fundamental constitutional rights (in the sensalwstract and specific review of general legal
acts) but also on constitutional complaints agaitiet violation of human rights and
fundamental freedoms by individual attsHere it is, however, necessary to add that in
principle the new Constitution slightly limited thaill broad possibilities for individuals'
impugnment of general acts. In accordance withghigiple any individual can still lodge the
petition for the beginning of the proceedings, botcondition of being able to prove his/her
standing.

VII.  Core of Judicial Protection of Human Rights
The core of judicial protection of human rightslia the constitutional complaint, since:
- Human rights are attributes of any democratiellsgstem;

- Constitutional complaint is (only) one of thed&gemedies for protecting constitutional
rights;

- Constitutional complaint is an important remedy the protection of human rights
connected with the human rights themseffeshe Constitution guarantees the
constitutional complaint, in the same way as thhtsi it protects; at the same time, the
constitutional complaint is limited by statute e toenefit of the operational capacity of
the Constitutional Court;

- Its effectiveness is disputed, since successiobtitutional complaints are in a clear
minority, although that should be no reason foirtresstriction or abolition. The latter is
also very often the result of the great burdenhtd kind of case on Constitutional
Courts;

However, despite the internal contradictory praperbf this institution, the possibility shall
remain open of access by the individual to justreto judicial protection of his/her
constitutional rights. The very existence of thastiutional complaint ensures more effective
review of violations of constitutional rights oretipart of government bodies, especially over
the period of transformation of social and legaleor

References:

% paragraph 1of Article 160 and Article 162 of the Constitution.

o Ruling taken by the Slovenian Gonstitutional Court No. U-1-71/94 of 6 October 1994.
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b. THE POSSIBILITY OF REVIEWING INDIVIDUAL COMPLAIN TS AT THE
CONSTITUTIONAL COURT OF THE REPUBLIC OF LATVIA
by Mr Roméans APSITIS, Judge of the Constitutiddalrt of Latvia

Honourable participants of the Workshop

All of us can find information on the formation tfe Constitutional Court of Latvia in our
folders. Being a scholar of the history of the lLiatvscience, | cannot refrain from specifying
historical facts. After that | shall express mymiaf view on the topic that is closely connected
with the short history of our Constitutional Court.

As is well-known, the independent Republic of Latlegally exists since 18 November 1918.
In fact, there has been a fifty-year-long breakhe life of our state. Naturally, democratic
traditions of the state of Latvia are quite new gude fragile. Nevertheless, the idea of the
necessity of establishing the Constitutional Caulttatvia was expressed from the platform of
our Parliament - the Saeima - as far back as 8 &4, just a week before the coup that was
followed by the dissolution of the Saeima. Thendbputy of the faction of the Baltic Germans,
btegmanis, expressed a motion to strengthen theiglgower of the State. He suggested that
the Saeima supplement the fundamental law of tate Stthe Satversme (Constitution) - with
Article 86, envisaging the formation of the Couirttte State. The main obligation of the Court,
to his mind, would be to verify compliance of laassd regulations issued by the Cabinet of
Ministers as well as acts of the President of tte#eSand the Cabinet of Ministers with the
Satversme and other laws. Unfortunately, the Saeejeted Btegman’s motion: it did not
receive the necessary two-thirds of votes.

Many years later “perestroika” - proclaimed by Mieh Gorbachov - commenced in the Soviet
Union. A certain process of democratisation of Siate took place. At that time the
Constitutional Supervision Committee of the USSR i@med. It was a signal that similar
institutions were a must for the republics. The rBoe Soviet of the Latvian SSR, then in
power, formed a special committee that by 16 Ma&@®0 had worked out the draft law on the
Constitutional Court of the Latvian SSR. Article #0 the draft law determined that “the
Constitutional Court of the Latvian SSR shall rewieases on violation of rights and freedoms
of the citizens of the Latvian SSR (guaranteedhbyGonstitution of the Latvian SSR) resulting
from adoption of normative acts issued by statétin®ns of the Latvian SSR, if the laws of
the Latvian SSR do not provide for it otherwiselieTdeclaration on the Renewal of the
Independence of the Republic of Latvia (of 4 Ma@@Pstruck out the Soviet Latvia and its
draft laws. Yet, the idea of the necessity of tlemgiitutional Court was retained in Article 6,
paragraph 2 of the above Declaration. Unfortunatbly process of working out a new draft law
was delayed because of the great amount of otfferatit tasks. By 28 March 1993, the future
Minister of Justice, Egils Levits, had worked dug froject on the most important assignments
of the legislature to the end of the year. The qmibjenvisaged passing the law on the
Constitutional Court and establishing it, even tiftothe Law on Judicial Power - adopted on 15
December 1992 - had vested the Supreme Court dRépeblic of Latvia with Constitutional
supervisory rights. The competence of the Congiitat Court was outlined. At that time it was
pointed out that the Constitutional Court shouldoateview the so-called Constitutional
complaints submitted by individuals to initiate @ase on compliance with the Satversme of
regulations, violating the rights of a citizen adindividual.
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At the beginning of 1994, the draft law on the QGimgonal Court and the draft law on
Amendments to the Law on Judicial Power were woriedat the Ministry of Justice. With
time, the Legal Committee of the Saeima, undergtiidance of the deputy Aivars Endziod,
took over the task of perfecting the draft law. ekfovercoming hindrances of a political
character, the law was adopted by the Saeima am& 1996 and it became effective on 28
June 1996.

Does our law envisage reviewing individual compiat the Constitutional Court? No, it does
not. And for just two reasons:

1) the second part of the Satversme (Constitutidr)922 on the rights and obligations of
citizens had not been passed at that time. Thase ik no Constitutional basis for individual
complaints. As a matter of fact, one of the firatiants of the draft law on the Constitutional
Court envisaged that the Constitutional Law on Rigind Obligations of an Individual and a
Citizen of 10 December 1991 should be considerguhesof the Satversme law to the date of
the second part of the Satversme becoming effedtater the above norm was deleted because
the law was adopted by the Supreme Soviet of theidra SSR by a simple, not qualified
majority of vote. Thus, the Law is a simple, ordineaw and cannot be considered the law of
higher legal force;

2) our Constitutional Court Law does not envisaggewing individual cases also because the
members of the Saeima Legal Committee fear thaheindy formed Constitutional Court will
be buried in a sea of applications, if there isossjbility of submitting individual complaints.
Our small experience, though, makes us believdhisatear is groundless.

Is reviewing individual cases at the ConstitutioBalrt necessary or at least advisable? That is
a debatable question. And one does not get an atsvweven when studying the experience of
old and democratic European countries. We, thréggsi of the Constitutional Court of Latvia,
made sure of the fact during our recent visit tas?avhere, following the invitation of legal
institutions of France, we became acquainted wtitutions of Constitutional supervision of
the State. It is not in the competence of thegéutisns to review individual cases. At the same
time, several European countries e.g. Austria, @agmSpain are of a different opinion. The
roads taken by the countries that were once patieoSoviet Union are also different. From
October 16 to 18 an international workshop was lreMerevan on Constitutional supervision
and democratic processes in the countries whick hegained their independence. A member
of the Constitutional Court of the Republic of Amiee Vladimir Oganesyan, expressed some
ideas that should be taken into consideration. €ondd agree to his suggestion that citizens of
the countries where individual complaints do notmeounder the jurisdiction of the
Constitutional Court should be given the right absitting an individual complaint. Of course,
the Court need not review this or that violatiortta rights of an individual. The Constitutional
Court shall decide if the normative act which is tegal basis of the particular violation is in
compliance with the Constitution. In the Russiaddfation and Georgia, individuals exercise
the right to submit individual complaints.

It would not be correct to say that a person intemporary Latvia has no possibility of
defending his/her rights. One can appeal to thertGouask the Saeima deputy or the Human
Rights Bureau to help etc. And yet, the possibitityreviewing individual complaints at the
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Constitutional Court would be a new, higher staigeonsolidation of judicial power in Latvia.
At present the situation seems to be favourabl@ratecting individual subjective rights in the
Constitutional Court as well.

First of all, the Saeima is discussing the issusupiplementing the Satversme (Constitution)
with the second part on human rights. A Committedging members of different Saeima
factions was formed to elaborate a draft law. Tlwn@ittee has drafted the first working
variant of the second part of the Satversme, ctimgisf 27 Articles. Their work is based on
several instruments, such as: Universal Declaraiioiluman Rights, adopted by the General
Assembly of the UN on 10 December 1948; the sepamtlof the Satversme of 1922, drafted
but not passed by the Satversme session of thebRepi Latvia in 1922; the Constitutional
Law of 10 December 1991 as well as the draft of dbeond part of the Satversme, “The
Fundamental Rights”, elaborated by the MinistryJofktice in 1995. Second, it should be
remembered that the duty of any democratic stdtepsit into practice the norm formulated by
Article 8 of the Universal Declaration of Human Rig The Article stresses that each
individual has the right to defend his/her rightsaacompetent national court, when his/her
fundamental rights - determined by the Constitutmnby law - have been violated. An
International Covenant on Civil and Political Rigiwas adopted by the XXI Session of the
United Nations General Assembly on 16 December 1B66it became effective only on 23
March 1976. Article 2, paragraph 3 of the abovedbawit provides for guarantees of protection
of the rights of every person.

Third, since 4 June 1997, when the Saeima pasked @n adoption of the Convention on the
Protection of Human Rights and Fundamental Freedamdsits Protocols 1, 2, 4, 7 and 11
(adopted on 4 November 1950), the “bar” of protettof human rights in Latvia has been
raised higher. The Convention sets additional akitigps in the sector of respecting human
rights for the State of Latvia. At the same tinigparmits residents of Latvia to appeal to the
European Court of Human Rights in Strasbourg (wiaekatvian judge, Egils Levits, holds a
post at present) if they cannot find settlemenssifies on violation of human rights in the legal
instances of their state. | am of the opinion thatprestige of Latvia will undoubtedly grow if
our state does its utmost to envisage possibilitigsviewing the above cases in Latvian courts,
including the Constitutional Court, and our peopl#l have no need to seek justice in
Strasbourg.

Fourth, scholars of the science of law in Latvigress the view that the Constitutional Court
has to become more democratic, accessible to eason. Thus, for example, Professor
Edgars Meiiisis of the Faculty of Law at the Unsitsr of Latvia, scientifically reviewing the
first verdict of the Constitutional Court in thetiele “Letter of the law, spirit of the law, the
Constitutional Court”, pointed out that legislatstsould considerably lower the high standard
required for submission of applications to initiatease at the Constitutional Court.

To sum up the above, one could conclude that onstiotional Court has to consider seriously
the possibility of reviewing individual complaint&ind not in the remote future. In this
connection it would be useful to revise, clarifyfdasupplement the norms of the draft of the
Constitutional Court Law that provided for revieginindividual complaints at the
Constitutional Court. Thus, for example, Article d6the Law could be supplemented with a
paragraph, determining that the Constitutional Cslall review cases regarding compliance of
administrative acts with the rights of an individaad a citizen, guaranteed by the Satversme.
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One should bear in mind, that the Constitutionalr€will not review cases in essence, but only
interpret normative acts, regarding their compleamdth the Satversme and other laws. An
additional Article could determine that the Consitinal Court shall consider any legal act
issued in the branch of law on public rights toabeadministrative act. Of course, the decision
of the Court - that in each separate case chargesain individual, physical or juridical person
with a certain liability, permits or prohibits artan activity or performance, grants or deprives
a person of a benefit or legal status as well getethe claim of the addressee for a grant or
status - is an exception.

Aside from this, Article 17 of the law should bepplemented with a paragraph indicating that
any person shall have the right to submit an inldiai application to initiate a case regarding
compliance with the rights of an individual anditizen determined of an administrative act by
the Satversme, if the above person happens toebadtdiressee of the administrative act, if the
rights of the person have been violated by the@aiftthe person is interested in the adoption of
the administrative act.

A special Article could be devoted to the procedofeaccepting individual complaints on
compliance of administrative acts with human righssies. The person exercising the right of
submitting an individual application on compliarafeadministrative acts with the rights of an
individual and a citizen shall lodge a complainkyaafter seeking juridical relief in all the other
lower court authorities and if the court has ndisfad the claim. In the above case, the
individual has to submit an application to the Gimsonal Court within one month from the
date the decision of the last court session beedi®etive.

The question of the necessity of including theeSEiireau of Human Rights into the chain of
institutions from whom one should seek juridicdiefebefore submitting an application to the
Constitutional Court is still uncertain and shoblel discussed. It would be useful to hear the
opinion of the representatives of the Bureau. Gndhe hand, both institutions - the State
Bureau of Human Rights and the Constitutional Cetdve their own area of responsibility or
competence and there is no need to disarrangeystens On the other, a tendency for both
institutions to co-operate has recently been reathr®ne should mention the supplement to the
Constitutional Court law - which is being workedt dy the Saeima at present - establishing
that the State Bureau of Human Rights shall exettie right of submitting applications to the
Constitutional Court.

If an individual who has the right to submit an kgggion on compliance of an administrative
act with the rights of an individual and a citizégeclares that his/her rights have been violated
because a legal norm on which the disputed admatiist act is based is invalid as it
contradicts a norm with higher legal force, ther'she can petition the Constitutional Court
directly. In cases like the above, the judge of@loastitutional Court, accepting the application
shall, by a decision, establish that:

1) reviewing of the case at the Constitutional €@uof great importance, because the case
is on a matter of principle, or

2) requiring the exhaustion of remedies before gecaan be submitted to the
Constitutional Court would cause severe materiatloer losses.
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In such cases the applicant could submit his/heivithual application directly to the
Constitutional Court in the same time-limit as tty ather court. If proceedings at other courts
have started, petitioning the Constitutional Casipossible at any stage of the process. If the
Constitutional Court accepts the application, pedaags at the general court are closed and can
be started anew after the decision of the Constitat Court becomes effective.

Article 32 of the Constitutional Court Law that teawith force of the verdict of the
Constitutional Court should be supplemented witlpasiagraph determining that - if the
Constitutional Court in its verdict declares the tisputed administrative act violates the rights
of an individual and a citizen (the applicant) eriithe administrative act shall be declared null
and void as of the date of adopting the decisioifiel necessity arises, the Constitutional Court
- on the basis of an applicant’s petition - colldrge the institution or official who has adopted
the above administrative act with an obligationstesspend the act causing violation and
compensate the losses. In cases of disagreemertheorsize or quantity of losses, the
Constitutional Court may hand the case over to memg court. The decision of the
Constitutional Court shall be binding on the court.

To my mind, these are the main conclusions and gsalp regarding the possibility of
reviewing individual complaints at the Constitub@ourt of the Republic of Latvia.
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a. SUITABLE RIGHTS FOR CONSTITUTIONAL COMPLAINT
by Mr Jan KLU_KA, Constitutional Court, KoSice,o8hkia

The main task of ensuring the respect of the cutisth belongs in a majority of States to
their constitutional courts. The supremacy of thiestitution can be particularly well
protected by judicial bodies having competencesitide whether other organs of state acted
constitutionally. The introduction of constitutaeview to protect supremacy of the
constitution places certain demands, however, erstitucture of constitutional laws,
especially on their legal clarity and practicakilifThe constitutional courts fulfil this task by
any or all of several possible means: the contré#gislation and other acts resulting from
the exercising of public functions, the settlemaintonflicts arising between the chief organs
of the state or between different levels of powse, adjudication of claims made directly by
individuals for the alleged infringement of badiendamental) rights and freedoms. In this
context the primary function of the constitutiocamplaint is to protect the individual's
subjective rights guaranteed by the constitutiamstitutional law), but such legal remedy
operates at the same time to safeguard the cdrwtitas part of the objective legal order.
Constitutional complaints are generally characterisy four factors:

)] they provide a judicial remedy against violasasf constitutional rights;

2) they lead to separate proceedings which areecned only with the constitutionality
of the act in question and not with any other legsilies connected with the same
case;

3) they can be lodged by the person adverselytafidry an act in question;

4) the court which rules on the constitutional ctaimd has the authority to annul the act
that it deems unconstitution&l. Such annulment is indispensable to constitutional
justice and it must be read as a corollary of theeqr of the constitutional court to
interpret the constitution as a basic legal tex¢axth State and to ascertain whether it
has been violated.

Vesting a "specialised" constitutional court witle tpower to deal with constitutional
complaints of the violation of individual constitutal rights can contribute to strengthening
the respect of fundamental rights and freedomisitémsifying the protection of these rights
and emphasising their constitutional rank. It dtidoe pointed out that the protection of
fundamental rights and freedoms will enjoy the rgpriority only if constitutional courts
exercise review for constitutionality in practicalses. Constitutional complaints and the
findings of constitutional courts bring the congiibn into the everyday life of citizens and
reveal the significance of fundamental rights ameédoms in a number of specific situations.
Through and on the basis of constitutional compdaiconstitutional laws (constitutions)
cease to be for individuals only solemn proclanretiand instead become legal documents
providing them with practical opportunities to deka review of the constitutionality of a
number of acts of various organs of state. WHegesystem of constitutional complaint is
operating the constitutional "bill of rights" becesliving law protecting the individual. In

i B.Phillip: Constitutional Complaint: The European Perspective. International and Comparative Law Quarterly No.

1/1884, p. 142.
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order for this legal remedy to come into play, tlvenber fumerus claususgnd appropriate
"quality' of the rights and freedoms mustiheer alia determined as falling under the
protection of the constitutional complaint. Theimjaurpose of this paper is to identify both
the general approach and concrete criteria whiollghbe taken into account in fixing the
nature and scope of such rights and freedoms.

l. Constitutional Rights and Freedoms

Most modern constitutions contain a bill of fundanta rights and freedoms which can be
directly applicable and does not consist of meatations of good will. The legal
"technique” by which these rights and freedoms beroonstitutional varies from country to
country, from an exhaustive list of the fundamentgits and freedoms, to a chapter of the
constitution itself devoted to human rights, toaagage in the preamble which simply refers
to the human rights instruments. So-called dekieaindependent and unwritten
fundamental rights and freedoms can be found ircdimstitutional practice of particular
states as weff’ Once constitutions are laid down as supreme thwis observance needs to
be guaranteed by judicial remedies. To be effectonstitutional rights and freedoms
require some means of enforcement which may beaetiinter alia by providing a
jurisdiction of the constitutional court to protéhem. Through such a constitutional
jurisdictions constitutional rights and freedomguce in general a sanctioning force and are
enforceable by their holders. Such rights and fveezicannot therefore be formulated only or
primarily as a political declaration or as a memegpamme that is not legally binding but
must be formulated as legal norms i.e. positiveafable law supported by sanctions. Each
constitution that pretends to "guarantee” right$ faeedoms which cannot be judicially
enforced should not be considered as a seriousdegament. This kind of protection
generally refers taonstitutional rights and freedomsand such a tendency is nowadays
confirmed by the relevant constitutional and oflegal regulations in more than 35
countries’

The reasons leading States to include concretésragid freedoms in their constitutions are
naturally different but their common "backgroundflects two principal aspects, namely
material and formal. With respect to the material (substantial) aspecteter to
fundamental rights and freedoms embodying an dbgsistem of values which serves as a
basic constitutional determination for all areasl@festic law and being considered as an
integral part of a constitutional order. Such tigand freedoms moreover bind all of the
three State powers (legislative, executive anctjatjiand may be limited in so far as it is
indispensable for the protection of public intereStvery such limitation must however be
appropriate, necessary in democratic society anplgstional and cannot leave rights or
freedoms without substance. Taking into considmnahese factors an appropriate number
("circle™) of concrete rights and freedoms will agg the "top"” priority within the framework
of domestic legal order of state given that duthéoconstitutional rank of their regulation)

w The Constitutional Norm and its Function in the Protection of Fundamental Rights. (Vill Conference of European
Constitutional Courts-Ankara May 7.-10.1830; Volume L, General Report, p. 244-245).

% AMav_i_: Slovenian Constitutional Review; Zalozba, Nova Revija, Ljubljana, 1995, p. 57.



-32-
they become an integral part of its constituticoraler.

With respect to the formal aspect, the "constitalsing” of human rights and freedoms
guarantees first of all their legal stability nexaay for each segment of constitutional order.
Placing these rights and freedoms in the congiitudk the same time prevents the legislator
from changing, modifying or even reducing a numiifehe constitutional rights or freedoms
by its "ordinary" laws. In such a way fundamemights and freedoms represent a clear and
unambiguous rejection of the principle of sovergigsf parliament.

States, in their legislative practices, usuallyritwect” constitutional complaints with the
fundamental rights and freedoms forming part oirtbenstitutional orders. The decision as
to which concrete rights and freedoms shall acqrorestitutional "status" as fundamental
(basic) rights and freedoms is taken by each lagis| Among such rights there can however
be simultaneously embodied civil and political tgjrsocial, economic and cultural rights and
even so-called third generation rights. One misdinduish at the same time between
procedural and substantive (material) rights aaddoms, negative and positive rights etc.
These rights can be distinguished by referencledio tharacter and substance, wording of
their content (the programmatic character of spel@nomic and cultural rights), and
consequently by the nature and substance of thgatioins of the State to respect their
practical guarantee (negative and positive obligesj. The constitutional rights may be
therefore divided into fundamental rights of direffect and fundamental rights whose
realisation is subject to the economic power ofdta¢e. The first type of fundamental rights
are the individual's civil and political fundamentghts and freedoms. The second type of
fundamental rights are social and economic righiegative" fundamental rights protect
individuals against excessive governmental interfee by limiting its role and "positive"
fundamental rights require the government to doetbing for the benefit of the individual.

Each constitution has its own system and hieraotliyndamental rights and freedoms but
taking into account their above-mentioned compyettiere is an important task for each
legislator to decide i&ll of them (regardless of their mutual differences) are ablertjoy the
legal guarantees provided by constitutional conmpdai Possible "selection” among
fundamental rights and freedoms able and suitabte tprotected by constitutional
complaints is pre-determined first of all by the#ature and substance on the one hand and
then by the necessity to respect the purpose aswte@the effectiveness of the constitutional
complaint as an individual legal remedy (extracatyrlegal remedy) on the other hand.
From the point of view of the constitutional prctien (its appropriate level and intensity)
provided by constitutional complaints with respctlifferent fundamental rights and
freedoms one can mention that civil and politiegihts as negative rights are "open" to the
use of individuals within the framework of the cbngion. Since the state does not
contribute to the realisation of these rights ecoically they are kept only subject to a
"negative" control by the constitutional court whnjgrevents the organs of state from
restricting these rights excessivetyatus negativysand unconstitutionally. It is generally
recognised that if the constitutional complainvedl-founded, the decision of the
constitutional court should be either the cassatiaihe challenged unconstitutional act(s) or
to declare null and void the contested act of lagan. Another criterion which should be
pointed out is the legislator's intention to prewvéimerse and divergent judicial practices in
its ordinary courts with respect to certain fundatakrights and freedoms. By means of the
individual's constitutional complaint the constitutal court may guide the action of the
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judicial, executive and legislative powers in alitters concerning fundamental rights and
freedoms and its decisions resulting from constit#l complaints have therefore a greater
systematic rather than individual dimension.

It should be pointed out that the constitutionahptaint as an individual legal remedy is
fully able to comply with all of above mentionedjtérements provided that a violation of
civil and/or political rights has been alleged. MMiespect to the economic and social rights a
guestion arises whether they are at all judiciaiforceable when some of them are
conditional on the existence of financial and ottesources of state and cannot be
implemented in practice if such resources are igaaie. From the point of view of their
constitutional protection by constitutional complaihere is nevertheless no problem
providing this protection with respect to economghts if they are formulated as negative
rights. One may note, for example, the proteatibproperty and other forms of private
economic activity against governmental action. rigeoic rights of this kind may be
formulated as negative rights preventing the dtata interfering with property. It should be
noted that many of the social rights are themseategmtive rights as well. Some of these
such as a right to form unions are just variatioithe right to associate freely, a traditional
negative right. Similarly the right to strike indes a right to be free from interference with
strikes, also a negative right. As regards other economic and social rightsetfean be
subjected to "positive" control by the constituabnourt ftatus positivusas the individual
demands the realisation of these fundamental reghtar as the state's financial resources
allow. Because of this the constitutional contb$uch economic and social rights by
constitutional complaint cannot be qualified in maases as an effective judicial remedy
given that a positive finding of the constitutiocalurt is not always followed by adequate
action of the government to redress violated ecan@msocial rights. This fact should
therefore play a decisive role in the determinatiba number of social and economic rights
(formulated otherwise as negative rights) subjettetie constitutional complaint.

For completeness it is worthwhile to recall thatedmination of the appropriate number and
"quality” of the constitutional rights and freedo(nsspect of which shall be guaranteed by
constitutional complaint) is however only one of factors which should guarantee its
effectiveness as an individual legal remedy. Ansbgher factors having an impact on its
effectiveness it is possible to add the numbeubfests entitled to lodge complaints to the
constitutional courts (juridical persons, naturatgons, self-governmental bodies, communes
etc.) and the scope of acts of which the uncongtitality of which may be challenged.

There is currently general agreement that constitat complaints should be allowed against
individual acts of administration. The practicepafticular states moreover confirms that
court decisions and even legislative acts may laéssubjected to constitutional complaints.
As ade lege ferendeemark it may appear appropriate to extend jurtgmhoof constitutional
complaints to all acts of public authorities, edministrative acts, court decisions and even
legislative (sub-legislative) norms.

u H.Schwartz: Do Economic and Social Rights Belong in a Constitution? The American University Journal of International

Law and Policy No. 4/1335, p. 1236.
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Il. International Human Rights and Freedoms

In the process of the determination of rights aeédoms the respect of which should be
guaranteed by constitutional complaints, the foilmwquestion may raise. Should the
legislator be confined to the rights and freedonmrgnteed only by domestic law or should it
extend to those covered by international instrusfeiftthe answer to this question is in the
affirmative, selected international treaties (th@wvisions) securing human rights and
freedoms will acquire constitutional status throtigdir incorporation into domestic
constitutions (constitutional laws) with or withabe accumulated case-law. In such a case
any violation of a treaty provision would inevitglile a violation of the constitution. Two
jurisdictions of two different bodies (the constitmal court and/or the European Court of
Human Rights, Commission of Human Rights) wouldthewever be found, and the
freedom of constitutional interpretation (solelythg "domestic" constitutional court) would
be confronted with the risk of divergent interptieta of international bodie¥. Each

legislator has therefore to determine if such allegsition of its constitutional court is
acceptable and subsequently decide if the "intemmait' human rights and freedoms should
also be embodied into the circle of the rights tieddoms falling under the protection of
constitutional complaint. Generally speaking lingtconstitutional complaint in such a way
in many cases however would simply shift the waakldrom domestic courts (including the
constitutional court) to the European Court of HarRaghts and/or Human Rights
Commission. It is therefore preferable that jualicedress of violations of constitutional
rights and freedoms be available in the countryre/tieey have taken place before a case is
brought to the international body(ies) for the poion of human rights.

“Z Protection constitutionnelle et protection internationale des Droits de Hlomme: Concurrence ou complémentarité?
IXeme Conférence des Gours Constitutionnelles Européennes, Paris, Mai 1893, Volume IL., p. 838.
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b. THE CONSTITUTIONAL COMPLAINT - AVOIDING EXCESSIV E
CASE-LOAD
by Ms Carola VON PACZENSKY, Judge, Administrat@eurt, Hamburg, Legal
Clerk, Constitutional Court, Karlsruhe, Germany

If the legal system of a country provides for tlosgibility of an individual constitutional
complaint, the task is to master the narrow pasbatgeen Scylla and Charibdis: On the one
hand there is the promise to the people that anybad seek the protection of his/her
constitutional rights by submitting his/her caséh® highest court. Setting the standards to
accept a case too high might result in undermittiegwhole concept. On the other hand it is
necessary to limit the caseload of the constitatieourt in order to guarantee its functioning
and to ensure that a decision of relevant casebeamached in appropriate time. Just
recently the European Court of Human Rights insBwarrg decided that the German
Constitutional Court had violated the right to aitalecision in due time stemming from
Article 6 of the European Convention on Human Rsdhgcause it took more than five years
in one case and more than seven years in a seasadareach a decision. Although these
cases did not concern constitutional complaintscbutt applications about the
constitutionality of certain legal provisions, anfliar decision of the European Court with
respect to a constitutional complaint is not urithlvie.

I will try to give you a short overview of the wagerman law tries to meet both
requirements. Please note, however, that therexaeptions (which | will leave out for the
sake of the overview) to every rule which I'm gotoglescribe to you. Maybe we can go into
some of them during the discussion.

The regulations which influence the case-load ef@onstitutional Court can roughly be
divided into three groups:

- admissibility requirements
- procedural provisions

- organisational structures

A. ADMISSIBILITY REQUIREMENTS
l.

Under Article 93 Basic Law and Article 90 paragrdpbf the Federal Constitutional Court
Act (BVerfGG) any person who claims that one oflines basic rights or procedural rights set
forth in the constitution has been violated by eincd public authority can launch a
constitutional complaint.Several conditions mustyiver, be fulfilled:

- The complainant must lemntitled to the basic right. Certain basic rights (e.g. th
right to assemble Article 8 Basic Law) are grarttethll Germans", while others (e.qg.
the freedom of expression, Article 5 Basic Law) @gikeen to "everybody". Therefore a
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foreigner cannot claim a violation of those bagibits granted to Germans only.
Domestic legal persons can claim the basic righlg o the extent that the nature of
such rights permits" (Article 19 Paragraph 3 Basie), which might sometimes be
difficult to assess.

- Only acts of public authority can be challenged with the constitutional complaint
because the basic rights are primarily directednagéhe state and do not directly
apply to relations between private parties. Undem@n law, an act of public
authority can be a court decision, an administeaiet or a legislative act. However, a
court decision in a civil action is an act of paldiuthority and the complainant may
argue that the civil court has misinterpreted l@stasic rights and its influence on
common law in its decision. Actually, most of transtitutional complaints are
directed against court decisions. To requir@aemeans that mere opinions by
officials or inner-administrative regulations cahbe targeted by a constitutional
complaint.

- The complainantiim/herself must be the victim of the alleged violation. Thir@o
constitutional complaint for someone else's right.

- The complainant must lakrectly and presently affected. This provision is mainly
important for constitutional complaints which arsedted against a legislative act.
Whenever such act requires implementation by therdtration, the complainant
will not be directly affected. He/she will havewait and bring a case against the
implementing act in a lower court. Also, if the ddistrative act has been reversed,
the complainant is no longer and therefore notepriy affected.

Article 90 paragraph 2 BVerfGG requires the exltiansof remedies before a case can be
submitted to the Constitutional Court. This means :

- The complainant has to seek judicial relief &t tagular lower court first, if the legal
system provides such a possibility. As all cougsehto apply the Basic Law, it is
likely that the violation of a basic right - iflitappened - will be noticed by one of the
courts while the case moves through the systenthé&egal system in Germany very
often grants three consecutive instances, usual&aat two, there is a good chance
for the plaintiff that any unconstitutional infriaent on his/her rights will sooner or
later be deleted. If, however, the courts do natelthe complainant's point of view in
a complicated legal matter, this requirement ersstirat the Constitutional Court can
already take note of the legal opinion of the cotving jurisdiction laid out in the
decisions.

If the complainant has failed to file an appeadlire form and time, he/she will not be
preempted from raising a constitutional complanatwithstanding the fact that
he/she can't make up for it. The criterion is nbether the complainant can still find
relief at a lower court but whether he/she couldeha
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- The second meaning of "exhausting all remedias"ldeen developed by the
Constitutional Court and implies that the complaimaust have brought all the
relevant facts to the attention of the lower cand raised the substantial issues. The
appropriate court must have had a chance to eedlbatcase thoroughly. Obviously,
in a legal system where representation by lawyen®t mandatory at all courts, one
cannot make too high demands with respect to kggiments if a person has
represented him/herself - even a lay person caadgagll the facts and point out why
the courts should decide in his/her favour.

For lodging a complaint against a court decisioadministrative act the law (Article 93
BVerfGG) sets a time-limit of one month. If thenstitutionality of a law is challenged, the
time-limit is one year after the law comes intceetf Before expiration of this time-limit, the
complainant has not only to lodge the complaintdisi to substantiate it. He/she must
submit the decision itself and lay out all the velet facts and reasons. His or her brief has to
explain in which respect a basic right has beelated and point out the causal connection
between the act of public authority and the allegethtion. If for example a complainant
claims the violation of his right to a hearing befa court, it is not sufficient for him to claim
that the court reached its decision before he ctaldd a stand on the case. He would also
have to explain in some detail what he would haté er written if he had been granted the
hearing to enable the Constitutional Court to detee if the court decision is really a result
of the denial of the proper hearing. Ideally, tren&titutional Court should be able to
evaluate the complaint without having to undertakg additional inquiries after the month
has expired. This is especially important becalnselonstitutional Court does not normally
request that files be transmitted from anothertcouagency prior to its first decision of
acceptance (see below), but will base this decisadaly on the information distributed by
the complainant - at least if it denies acceptance.

Procedural Provisions

Before the Constitutional Court decides on a ctutstnal complaint, a special acceptance
procedure takes place (Article 93a BVerfGG). Adaape of a constitutional case is required
and shall be granted

- if the case has a fundamental constitutionalig@mce or

- if acceptance is indicated to enforce the baglis, especially if the complainant
suffers particularly grave disadvantages as atre$uéfusal to decide the case.

After more than 90 volumes of published decisiopshie Constitutional Court, obviously
many questions of fundamental relevance to the mgani the constitution have already
been decided. Of course new regulations and ladsrerefore new questions about their
compatibility with the Constitution keep coming ugut this is nevertheless not a way for
many cases to reach the Constitutional Court. €cersl provision for acceptance is more
important.
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However, if a case has no prospective of beingesstual, its acceptance cannot be necessary
to enforce the basic rights of any individual. Tdfere a preliminary screening of each case
takes place and those where obviously no violatioronstitutional rights has taken place are
denied acceptance at this stage. As mentionedehafarst constitutional complaints are
directed against court decisions. Because the @athstal Court is not an additional regular
court, it limits its scrutiny to the question of @ther a basic right guaranteed in the
constitution has been violated. The distinctioows®in conformity with the constitution and
conformity with the law in general is not alwaysg#o make. Is the right to a fair hearing
violated whenever a court disregards a provisiotnefcode of procedure designed to ensure
the observance of the right? Most laws and reguiatcan be traced back to one or the other
provision in the constitution. To preserve the m@ii¢he Constitutional Court as an
extraordinary court, it is important to leave th&erpretation of the so-called "simple law" to
the lower courts. The violation of a constitutionght requires more than a simple
misreading of a provision in the law. The roughdgline which has emerged over the years
reads as follows: decisions on the procedure,gbertainment and evaluation of the facts,
the interpretation and application of the provisiaf "simple law" are entrusted to the other
courts and not subject to the control of the Caustinal Court. The latter only intervenes if
the deficiencies of the decision result frodfuadamental error of the court below

concerning thesignificance and the reach of a basic right.

Lately the criterion "suffers especially grave disantages as a result of refusal to decide the
case" has gained importance. This is one of theiozs of the Constitutional Court to ward
off a rising load of cases with minimal importaras® to prevent itself from being seen as an
additional court of appeals. The dividing line beém "especially grave disadvantages" and
the plain realisation that justice does not alwayshas a lot, but not everything to do with
financial interest. A regular civil action invohgra few hundred DM will normally not be
accepted by the Constitutional Court on the grodhdseven if a thorough examination of
the court proceedings might succeed in findingraor ethis is not worth the required amount
of time and work, when by the same token the Ctuiginal Court lacks the time and
resources for important cases. Let me point ouighdhat this is not identical with setting a
strict minimum value requirement. The decision ket retired worker gets 5 DM more or
less a month from his pension fund may also natliresa large amount of money. But a case
like this may very well concern a matter of fundamaéimportance, e.g. if the question is
raised whether years spent bringing up childrenrimrie towards eligibility for a pension.

The acceptance requirements in combination with mare procedural provisions are the
main tool to reduce the work-load of the Court@e@dance with the general idea of the
constitutional complaint. The two other provisi@s Article 93b BVerfGG (the chamber i.e.
three judges instead of eight, may refuse or adbeptonstitutional complaint) and

Article 93d BVerfGG (the refusal does not requgagsons). The chamber's decision shall be
adopted by unanimous consent (Article 93d BVerfGKhe composition of the chamber
should not remain unchanged for more than thressy@rticle 15a BVerfGG) to respond to
the danger that a chamber may develop its own atdad

Each case is assigned to a "reporting judge", whpgres a written memo dealing with
admissibility requirements and proposing acceptamcefusal. This memo is circulated in
the chamber and if the two other members sign ttwrisent with a refusal, the panel will
never have to deal with the case. The fact thaeasons are required greatly simplifies this



-39-

procedure, because it is much easier to conseiieoreasons set out in an internal memo
than to a text which is sent to the complainantmmag even be published.

Article 93c BVerfGG also provides for a positivecgon of the chamber in cases where the
constitutional issue has already been decidedéjuthpanel of judges, the acceptance of the
case is necessary to enforce the basic rightseafdmplainant and the complaint is clearly
justified. This is especially helpful when one chss been decided by the panel and a
number of parallel or similar cases can afterwaeldecided in the chamber. Again, the
requirement of a unanimous decision ensures tigptbcedure is used only in truly clear
cases. No oral proceedings are necessary for #ralwdr's decisions (Article 93d paragraph 1
BVerfGG).

To give you an example of the work done throughctiembers: From January to April 1997,
1612 constitutional complaints were lodged at tbe<Gitutional Court. During the same
period, 1441 were denied acceptance through a atragelcision, whereas 7 were granted a
positive decision through a chamber and 5 weredeéedby whole panels. Incidentally, more
than 95% of all constitutional complaints are natepted.

Usually no fee is charged for the lodging of a ¢imsonal complaint. For abusive
complaints however the possibility of charging &xi@rticle 34 BVerfGG), although this
provision is rarely used.

Organisational structures

The Secretariat of the court performs a first exatidon and sorts out those complaints which
are manifestly inadmissible, e.g. for missing theetlimit. Although they cannot exert

judicial power and decide to dismiss the case, tagyprepare the decision very well. Also
they can write to the complainants and point oatdgficiencies of their briefs, ask them to
submit the relevant documents or to withdraw matlijanadmissible complaints. In
Germany, the Secretariat also collects those "caimis!' which are just general declarations
of dissatisfaction without targeting a specific idamn or letters from "regular clients", who

are already known to the court as writing out sfight mental disorder.

At the beginning of the business year, the paeeid#s on the principles according to which
the incoming complaints are distributed among tidggs in the capacity of rapporteurs. This
means that the rapporteur shall prepare the proggetbr those cases he/she is assigned by
submitting a written argument vote containing theechistory and his/her preliminary legal
opinion to the other members of the chamber orIpdine first panel of the court has for
example distributed along the lines of the baghtrivhich is allegedly violated. So one
judge prepares all the cases where freedom ofarlig the main issue, the next one all the
cases where free choice of occupation or professianhstake etc. This ensures that the
constitutional judges can work efficiently, becatlsgy gain experience in their field.

In addition to the Secretarial staff, the Rule®aojcedure of the Constitutional Court state
that each judge shall have a number of researlgdgal assistants, whom they select
themselves. The assistants are usually judgeswvefrloourts, although sometimes they come
from universities. They prepare the written vdteshe constitutional judges, conduct legal
research etc. For the time being, each constitatipdge has three assistants. Most of them
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are experienced in those fields relevant to thesasthe judge they work. They are also
trained to check if the admissibility requiremeats met.
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THIRD WORKING SESSION

presided by Mr Jan KLU_KA,
Judge, Constitutional Court, KoSice, Slovakia

a. Procedure and practice of the Constitutionalr€ou
Latvian experience and requirements
by Mr. Aivars ENDZI_S

b. The "life cycle" of a case before the Constitnél Court
by Ms Britta WAGNER

C. Remarks
by Mr Francis J. LORSON of the Supreme Court ef th
United States

d. The role of documentation and international carapve
studies
by Ms Halina PLAK, Head of the Library and
Documentation Centre, Constitutional Tribunal, Véars

a. PROCEDURE AND PRACTICE OF THE CONSTITUTIONAL COU RT:
LATVIAN EXPERIENCE AND REQUIREMENTS
by Mr Aivars ENDZINS, Acting Chairman of the Coitstional Court of the
Republic of Latvia

INTRODUCTION AND HISTORICAL SURVEY

The procedure and legal action of the Constituti@urt are of the utmost importance in
ensuring qualitative review of cases.

The legal procedure of Constitutional Courts inmas countries is quite different.

While drafting the Constitutional Court Law of tRepublic of Latvia, the viewpoint on
fundamental principles and procedure of the Cantstital Court has dramatically changed.
The draft law of the Constitutional Court submitt®dthe Cabinet of Ministers to the Fifth
Saeima (Parliament) in spring 1994 did not esthldisy regulations as to the procedure of
reviewing cases, but only indicated that genernalcgples of administrative and civil
proceedings should be applied.

The Fifth Saeima considered the Constitutional Coaw in two readings and prepared the
Law for the third reading. For political reasorige traft law was not reviewed in the third
reading. The draft law prepared for the third ragdvas much more extensive and elaborate
as regards the course of proceedings in compawngbrthe draft law submitted by the
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Cabinet of Ministers. Articles determining the pedare of submission of applications and
preparation of the case for review as well as thegrlure of the Court session had been
included in the law. The above draft law did notnen the law of administrative
proceedings. It was pointed out that general gpiesiof civil proceedings should be taken
into consideration.

After assembling, the Legal Committee of the S&#eima revised the draft law prepared for
the third reading by the Fifth Saeima and forwaridéo the Saeima. The project determined
procedural norms of the review of a case. The Cdtamrejected the idea of applying
general principles of civil proceedings when revigya case.

The Legal Committee has established that the Puwakdaw of the Constitutional Court
shall regulate the procedure of reviewing casesuniil it becomes effective, the Rules of
Procedure of the Constitutional Court, adopted byagority vote of the entire total of judges,
shall establish the procedure.

Work on the Rules of Procedure of the Constitutid@@@urt was started as soon as the judges
had taken up duties of office. Normative acts ratyng) the procedure of different
Constitutional Courts were investigated and the@dare of reviewing cases at our
Constitutional Court - taking into consideratios $specific demands - was elaborated. Our
experience, though small, has proved that the Rulekl serve as the basis of the Procedural
Law of the Constitutional Court.

ARE SPECIAL PROCEEDINGS AT THE CONSTITUTIONAL COURT NEEDED?

As | have already stressed, the first versionsi@fQonstitutional Court draft law made
provisions for application of general principlesaofiministrative and civil proceedings when
reviewing a case. Therefore, the first issue tankationed when discussing the procedure of
reviewing cases at the Constitutional Court is Wwaetn fact special proceedings at the
Constitutional Court are needed.

The majority of specialists in Latvia are positat@out this. The Constitutional Court Law
also stresses the necessity for a special pro&efise same time, there exists a viewpoint
that general principles of civil procedure shalldapplied, when reviewing a case at the
Constitutional Court. The draft project on amendtaéo the Constitutional Court Law,
submitted by the Council of Sworn Advocates of Republic of Latvia, is evidence of the
above.

To my mind, a special process or procedure is rietmteof the Constitutional Court, because

the Constitutional Court is the court of law. Diggmireviewed by it are of a specific character
and cannot be reviewed in accordance with the iplig of civil procedure.

COMPETENCE OF THE CONSTITUTIONAL COURT - THE DECISI VE FACTOR
OF SINGULARITY OF PROCEDURE

The procedure of review of cases before a courtiniggpon what cases come under the
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jurisdiction of the court. Article 16 of the Cortstional Court Law establishes competence of
the Constitutional Court of the Republic of Latvies can be seen, the Article determines that
the Constitutional Court shall review two typesca$es: first, conformity of normative acts
with the normative act of higher legal force andosel conformity of regulations issued by
higher state institutions or officials with the Gtitution and other laws. In contrast with
several Constitutional Courts of Europe, issuesieoted with results of elections, legality of
activities of different parties, impeachment of thghest officers of state and, as was pointed
out yesterday, violation of the Constitutional tigbf individuals, do not come under the
jurisdiction of the Constitutional Court of the Raglic of Latvia.

Thus, first, the Constitutional Court of the Repaloif Latvia shall review the compliance of
normative acts issued by a state institution oflamgl with the Constitution or with any
other normative act with higher legal force: coraptie of laws with the Constitution,
compliance of normative regulations issued by theirBa with the Constitution and other
laws, compliance of regulations and other normasdists issued by the Cabinet of
Ministers,with the Constitution and other lawswasl as compliance of normative acts
issued by institutions or officials subordinatedtie Cabinet of Ministers with the
Constitution, other laws and Regulations of thei@etof Ministers, compliance with the
Constitution and other laws of other normative &gsed by institutions or officials
confirmed, appointed or elected by the Saeima; ¢iamge with the Constitution, other laws
and regulations of the Cabinet of Ministers, ofdag regulations and other normative acts
issued by the Dome (Council) of municipalities adls compliance of the national legal
norms of Latvia with the international agreememitered into by Latvia which are not
contrary to the Constitution. Furthermore, the Gitunsonal Court shall review cases
regarding compliance with the Constitution of thiernational agreements signed or entered
into by Latvia.

Second, the Constitutional Court of the Republitatiia shall review cases on resolutions
issued by the State institutions and officials tinaly not be appealed in general courts i.e.
acts of the President of the State, the ChairmaheoSaeima and the Prime Minister.
Amendments to the Constitutional Court law thatehbgen adopted in the second reading by
the Saeima, provide for a possibility of reviewthg compliance of Regulations issued by
the Cabinet of Ministers with the Constitution ater laws.

THE RIGHT TO SUBMIT AN APPLICATION

As in most Constitutional Courts in Europe, the &ational Court of the Republic of
Latvia has no right to initiate a case. This alldtwes Court to stay out of political activities
and maintain the independent status of an arbitodtdisputes. Article 17 of the
Constitutional Court law determines the scope o$@as having the right to submit an
application to the Constitutional Court. We havedonit that the scope is narrow and it
could be one of the reasons why only a small nurabapplications have been submitted to
the Court. The President of the State, the Parlntlee Cabinet of Ministers, not less than
one-third of the members of the Saeima, the Pleoiutine Supreme Court and the Prosecutor
General have the right to submit an applicatiomitiate a case. The Dome (Council) of a
municipality also has the right to submit an apgiien to initiate a case, regarding
compliance of normative acts with the Constitutaom other laws, if the normative acts
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regulate activity or performance of the Dome (Coaljnin addition, the Dome (Council) of a
municipality may submit an application to initisteease regarding compliance with the law
of an order by which a minister, duly authoriseddw to do so, has rescinded the binding
regulations issued by the Dome (Council) of a mipaiity. At the same time a minister -
duly authorised by law - has the right to submitgplication to initiate a case regarding
compliance with the Constitution, other laws argltations of the Cabinet of Ministers, of
binding regulations and other normative acts o@bene (Council) of municipalities.

Debate has been started in the Saeima to enlaggedtipe of persons having the right to
submit an application to the Constitutional Cotitte draft law to amend Article 17 of the
Constitutional Court Law envisages changing the lmemof deputies who have the right to
submit an application to initiate a case from dnedtof the members of the Parliament
(deputies) to one fifth. The draft law also envesgranting the State Audit Office and the
Director of the Bureau of Human Rights the righsobmitting an application to initiate a
case.

SUBMISSION OF APPLICATIONS TO AND INITIATION OF CAS ESIN THE
CONSTITUTIONAL COURT

The Constitutional Court Law regulates the procedrsubmission of applications to the
Constitutional Court to initiate a case (hereaftigre application).

Article 18 of the Law determines that the applicatshall be made in writing. The
application must indicate the applicant, the ingtin or official who issued the act which is
disputed, an account of the true circumstanceleotase, the legal justification of the
application and the claim presented to the Corigiital Court. The application shall be
signed by the applicant.

If the application is submitted by a collegiatetiiugion, it shall be signed by the managing
director, and a written decision of the collegiatgitution shall be attached to the
application.

If the application is submitted by not less thae-timrd of the members of the Saeima, it
shall be signed by each of the members and accaatpby an authorisation from the person
entitled to perform the procedural actions on bietfahe applicant.

In any case, the application must be accompaniezgkplanations and documents, necessary
to determine the circumstances of the case.

Article 20 of the Constitutional Court Law envisagbat, upon receiving an application, the
Chairperson of the Constitutional Court or a judgghorised by him/her shall determine
whether the case comes under the jurisdictionefbnstitutional Court, whether the
applicant is entitled to submit an application #rttle application complies with the general
requirements for accepting an application.

If the case comes under the jurisdiction of thesZitutional Court, if the applicant is entitled
to submit the application and the application caegplith the general and special
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requirements for accepting an application, the guslgall adopt a decision to initiate a case.
But if the case does not come under the jurisdiabibthe Constitutional Court or if the
applicant is not entitled to submit the applicationthe application does not comply with the
general requirements for accepting an applicatimmjudge shall adopt a decision to refuse to
initiate a case.

The Law does not determine whether the judge lasght to indicate shortcomings of the
application and give some time to eliminate thehme Tonstitutional Court in its previous
practice has allowed the applicant to do so withentime limit,indicated by the judge. For
instance, one of the applications submitted bydiguties of the Saeima,was not correctly
formulated. The deputies petitioned to evaluateattimn of the Cabinet of Ministers, non-
compliance of the Regulations of the Cabinet ofistars with the norm of higher legal
force. Another application, submitted by the deggitf the Saeima lacked legal justification.
In both cases the judge reviewing the case poimtiethe shortcomings to the representative
of the applicant, and the shortcomings were eliteitha

The Law determines that the decision to initiatéoarefuse to initiate a case is to be adopted
by the judge within one month from the date on Whlee application was submitted. In
complicated cases the Constitutional Court, congjsif three judges, may adopt a decision
to extend the time limit to two months. Recent ficachas not proved the necessity to extend
the time limit. Perhaps when physical persons asengthe right to submit a Constitutional
complaint after exhaustion of remedies in geneavalts, the time limit of one month could
become problematic.

The Law determines that a decision on initiatirgage may not be appealed, but a decision to
refuse to initiate a case may be appealed to timst@ational Court by the applicant within

two weeks of receiving a copy of the decision.unhscases the Constitutional Court,
consisting of three judges, reviews the appealiwibne month of receiving the appeal and
adopts a decision to satisfy it and initiate a cas® dismiss the appeal.

PREPARING A CASE FOR REVIEW

If a judge or the Court has initiated a case, a ajgthe decision is forwarded to the
participants.

A copy of the application is also forwarded to ihgtitution or official who issued the act
which is disputed, and it is requested to submaititien reply, describing the true
circumstances and legal justification of the casthke date set by the judge of the
Constitutional Court. In addition, a copy of theden is forwarded for publication in the
newspaper “Latvijas V¢stnesis”.

The fact that the decision to initiate a case islipbed is of great importance, as the
community gets information about the processesaatidities of the Constitutional Court.

A judge, appointed by the Chairperson of the Ctutsdnal Court, prepares the case for
review. The Law determines that in preparing theec# necessary, the judge may request
additional explanations and documents from theiegpl, the institution or official who
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issued the act which is disputed, or any statewriaipal institution, office or official. The
judge may also invite experts to give their opinion

While preparing cases, the Constitutional Courthesa number of problems and it would
perhaps be a good idea to discuss them.

First of all, as | have already mentioned, theitagbn or official who has issued the act
which is disputed is requested to submit a writtgaly detailing the true circumstances and
legal justification of the case by the date sethgyjudge or the Court. The Law does not
determine what is to be done if the written reglypot submitted in time. The case cannot be
considered ready for review, if the viewpoint otlbparties has not been heard. On the other
hand, it is inadmissible that the institution ofi@&l who issued the act which is disputed
deliberately tries to delay review of the case biysubmitting the written reply in time, thus
ensuring that the act which is disputed remainectffe.

A similar situation can arise if the judge prepgrancase requests material or documents from
state or municipal institutions or their officials.

Evidently, when drafting the Constitutional Courb&dural Law, the possibility of applying
sanctions in cases when submission of a writtely mpother material is maliciously delayed
shall be determined. To prevent establishment@&twrt a time limit for preparation of the
respective documents the decision on the sandtialhlse reached by three judges.

The second problem arising while preparing a caseefziew is connected with the right of a
judge to assess compliance of an act with an aathigher legal force. For example, if
compliance of a normative act of a lower legal éongth the norm of higher legal force is
disputed, but it is evident that the act is natanformity with the law for other reasons as
well, does the judge have the right to compile maten all the reasons of non-conformity? |
would gladly like to hear the viewpoint of my maeperienced colleagues.

The third problem is connected with inviting exgeifhe Constitutional Court would be
greatly interested to listen to the point of vielxerperts, but it is next to impossible to invite
experts in legal issues, as the Constitutional Caags not possess any means to reimburse
their services.

The law establishes that a case shall be prepatkohwot more than three months. In
especially complicated cases the ConstitutionalrCoansisting of three judges, may adopt a
decision to extend this time limit but by not méman two months. The time limit is

sufficient to prepare the case qualitatively fariegv and not too long to delay the process
and leave the disputed legal norms and acts \a8id,would not improve stability and legal
order.

When the judge is of the opinion that the preparatif the case is completed, he writes a
conclusion, attaches it to the case file and fodwatrto the Chairperson of the Court. Having
examined the case, the Chairperson of the Courplates the preparation of the case by a
decision to forward the case for review, settingtime and place for the session of the
Constitutional Court.
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A problem could arise, if the viewpoint of the Ofpairson of the Court and the judge, on
completion of preparation of the case for revieiffeds.

The Law indicates that a judge appointed by theiBaeson of the Court,shall prepare a case
for review. At the same time, the preparation @fthse is completed by a decision of the
Chairperson of the Constitutional Court.

The Law establishes that the Court session shaébdown not later than three months after
the adoption of the decision to forward the caseduiew. Not later than fifteen days before
the session, participants in the case are notifigde time and place of the session and an
announcement is forwarded for publication in thesgaper “Latvijas V¢stnesis”. Thus,
anybody who is interested can follow the developnoéthe case.

Following the adoption of the decision to forwalne tase to review and on the time and
place of the session, participants in the casearasnine the case material. The question
whether new case material may be added after tiieipant has examined the case material
has not yet been answered. On the one hand it vibeulchfair to the participant who has
examined the case material, on the other if doctsr@mmaterial concerning the case exist,
the judges themselves during the Court sessiomleednether to supplement the case with
the above documents or not.

THE COMPOSITION OF THE COURT

The Law envisages that cases at the Constitutidoait are reviewed either by the entire
total of the judges or by three judges. The er@ivastitutional Court reviews cases
concerning compliance of laws with the Constitutioompliance with the Constitution of
international agreements signed or entered intioalhyia, compliance of resolutions of the
Saeima with the Constitution and other laws, coamgé with the Constitution and other laws
of regulations and other normative acts of the @etbof Ministers, compliance of acts of the
President of the State, Chairperson of the Saeiddtee Prime Minister with the

Constitution and other laws. Cases not mentionedebhall be reviewed by three judges.

If the entire Constitutional court reviews a casshall include all the judges of the
Constitutional Court who have not been excused fpanticipating in the Court session for
health or other justified reasons. In this caseetingay not be less than five judges of the
Constitutional Court. The session is chaired byGhairperson of the Court or his/her
deputy. If a case is reviewed by three judges ®fGbnstitutional Court, the participating
judges are selected by the Chairperson of the @atiehal Court and these judges shall elect
the Chairperson of the session from among them.

As to the composition of the Court, the issue ashether the judge may be challenged or
he/she refuse to take part in the session, hasreetapical. The Constitutional Court Law
does not provide for such a case.

At present there are six judges at the Constitati@ourt. The law determines that the
Constitutional Court shall have seven judges.\Esal judges are challenged, it is next to
impossible to review cases by the entire totahefjtidges. Thus, during the session of the



-48 -

very first case, the representative of the Calmhdlinisters advanced the issue of
challenging three judges, because their spoustbepthemselves had voted for the law,
compliance with which the Regulations of the CabofeMinisters was disputed. The case
had to be reviewed by the entire Constitutional i€oe. by at least five judges. If the issue
had been taken up and resolved in favour of theesemtative of the Cabinet of Ministers, the
Court would not have been able to review the case.

SESSION OF THE COURT
Openness of the Court Session

The court session is one of the most importantestad reviewing a case. The Law indicates
that sessions of the Constitutional Court shalbpen, except in cases when this is contrary to
the interests of protecting state secrets.

At present the Constitutional Court hall is ratsemall, therefore Rules of Procedure of the
Constitutional Court envisage that representatofethe mass media as well as other persons
who are interested in the case shall contact tloeetsey of the Court session, after the
announcement of the Court session has been puthlidiee maximum amount of persons
present in the Court hall shall be determined leyscretary of the Court session, taking into
consideration the number of participants and ogieesons involved in the case as well as the
space in the Court hall. If it is impossible todfinoom for everybody, these persons,who
approached the secretary of the Court sessioresashall be given the possibility to attend the
Court session first of all.

As the mass media are usually interested in sessibthe Constitutional Court, special care
should be taken to make sure that journalists guetators are able to accomplish their tasks
without intruding upon the process of the Courtsees Therefore the Rules of Procedure
establish that recording of the process of the Csmrgsion on audio or video tape may be made
only with the permission of the Chairperson of @wurt session and it shall not inconvenience
the process of the Court session. Persons wishiregord the process of the Court session shall
inform the secretary of the Court session in adeanc

The question whether representatives of the madsball be given the possibility of getting
acquainted with the case material seems to befismmti as well. The opinion of the
Constitutional Court judges, expressed in the RafeBrocedure, is that the journalists shall
have access to the case material. The Rules oéuroe determine that the time and place of
examining the case material should be co-ordinattédthe secretary of the Court session. This
is necessary in order not to violate the right aftipipants in the case to examine the case
material as well as to ensure that the judgestalse the possibility to do so.

Proceedings during the Court session

The Court session can be divided into several ssoae parts. First of all there is the
preparatory part of the court session, which isnegeby the Chairperson of the Court session,
who announces the members of the Court, partigparthe case and other persons involved in
the case, and checks their identity and authavisati
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After that follows the review of the case in esgeritbegins with the report of a judge. During
the drafting of the Rules of Procedure of the Quriginal Court, different opinions were
expressed on the above report: should it be corapsare, should it include much information
etc. On the one hand, judges and participants alleaaquainted with the case material, while
on the other, the persons present in the Courtanalhot. It was decided to point out the main
issues and to remind the judges and participartteeafase material.

It was also decided that only facts should be @ fin the judge’s report, but no conclusions
expressed. In addition, the Rules of Procedurermi@te that the report shall indicate the
applicant’s name; the act which is disputed andstaezment if the whole act or only a part of it
is disputed; the normative act with higher legaté& compliance with which is disputed; an
account of the facts relating to the case anadgalljustification; the institution or official who
issued the act which is disputed; a statement afébher the institution or official who issued
the act which is disputed has submitted its repty aif it has been done - its legal justification;
the fact that the participants have been requekiedubmit additional explanations and
documents (if this is the case) and whether théaaggions and documents have been received,
whether experts have been invited and their cormiageceived; the documents,attached to the
case file; the date on which the decision to fodathe case for review was adopted; the number
of the newspaper “Latvijas V¢stnesis” in which #mouncement on review of the case was
published; a statement that participants in the ¢as/e been duly notified about the Court
session; a statement that participants have exdntime case material and, if necessary,
additional information on the case.

After the report, the judge answers questions@futges of the body of the Court.

Continuing to review the case in essence, theqggaatits in the case describe the facts relating
to the case and its legal justification. The agpitcis given the floor first. The Rules of
Procedure establish that the duration of the reportircumstances of the case and its legal
justification shall not exceed thirty minutes. Alilaial time may be given by the Court, if the
participant requests it.

When one of the participants has described the tddheir case and its legal justification, first
the judges then the other participant in the casmgput questions to him/her.

When all the participants in the case have destrithe true circumstances and legal
justification, opinions of experts are heard andnesses are questioned (if experts and
witnesses have been invited).

Next follow Court debates. Participants in the aasg take the floor in the Court debate. They
shall not refer to circumstances and material moified by the Court. No questions shall be
asked during the debate. The Court - taking intesicieration the viewpoint of participants -

may set a time limit for the speaker.

Then the patrticipants in the case are given therbypity to make comments.

The Constitutional Court Law determines that thesm of the Constitutional Court ends with
the announcement by the Chairperson of the Cougdime of the time the verdict will be
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announced. Thus, differing from other court proesssnnouncement of the verdict is not a

constituent part of the Constitutional Court sesslut a separate stage of proceedings. The
verdict shall be announced not later than fifteagsdafter the session of the Constitutional

Court.

The most essential problems one comes across in @@ session

With regard to proceedings during the Court sessina can mention a couple of problems.
First: should one express a claim connected wattifisation of compliance of a disputable
norm with a legal norm of higher legal force thas mot been pointed out in the application. For
example, in the application of the first case rexé at the Constitutional Court, the applicant
stressed the fact that Regulations of the Cabihéflinisters were not in compliance with
Article 81 of the Satversme (Constitution) of thepRblic of Latvia as they altered the law
adopted by the Saeima which was then in power. Hamargument was expressed during the
Court session, stressing that the Regulations m@ran compliance with the above Article also
because one more precondition - urgent necedsitgl not been in existence.

Second: does the judge have the right to ask oxdégtequestions or may he "provoke"
participants to mention facts and arguments, n@dfiin the case material. In fact, this is the
same issue | pointed out when speaking about @gpaiof the case, namely, permissibility of
the Court initiative when collecting arguments analence.

THE VERDICT

Reaching the verdict is the most important stagberprocess of the Constitutional Court. The
Constitutional Court Law determines that, followihg session of the Constitutional Court, the
judges shall meet to reach a verdict in the nantikeoRepublic of Latvia.

In elaborating the Rules of Procedure, quite some was spent discussing the problem of the
confidentiality of the conference chamber, whiclessential in civil and criminal proceedings.
There is a peculiarity of the Constitutional Cowetdict: it is not only the statement whether the
disputed legal norm (act) is in compliance with anm of higher legal power, which is of
importance but also arguments and proof justifyireyconclusions of the Constitutional Court
are material. Therefore the Rules of Procedurermd@te that, while reaching the verdict and
voting for it, only the body of judges reviewingcase shall be present in the conference
chamber. In accordance with the decision of thdecence, the verdict is worked out and drawn
up by one or several judges. If the necessity sirifeey may invite the officials of the
Constitutional Court to participate. The judge rigler the obligation to retain confidentiality of
the conference chamber. The officials of the Canstnal Court shall not make public any
information, they have learned during the periodrafving up the verdict.

The law determines that the verdict shall be reddyea majority vote. The judges may vote
only “for” or "against". In the event of a tied eptthe Court shall reach a verdict that the
disputed legal norm (act) complies with the legaidnm of higher force. A problem may arise
when deciding what to do if there is an equal amofivotes on inclusion of an argument or
proof in the verdict.
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Also debatable is the issue of presenting indididpaions of the judges in writing.

The Law indicates that a judge, who has voted agaire opinion given in the verdict shall
present his/her individual opinion in writing whiéh attached to the case file, but is not
announced at the Court session.

The Rules of Procedure - in their turn - deterniiveg the secretary of the Court session shall
attach an unsealed envelope to the case file Wwé&hntimber of the case and an inscription
“Individual thoughts of judges” on it. The Chairpen of the session shall put the written
individual opinions on the verdict into the envedopnd apply the seal of the Constitutional
Court to it. If the verdict is passed unanimougign the Chairperson of the session shall put a
written statement into the envelope, pointing dat no individual thoughts on the verdict have
been expressed. After that the seal of the Cotistil Court is applied to it. The above
envelopes shall be kept attached to the casedite the moment of compilation of a collection
of the Constitutional Court verdicts.

When publishing the collection of the Constitutib@aurt verdicts, the individual opinions of
judges are published as well.

Thus, no discussion on votes or opinions of judgsws the announcement of the verdict and
it protects the Court from a fever of political @ement, at the same time retaining individual
opinions of judges for the science of law.

The Law states that the verdict of the Constit@wid@ourt shall indicate the time and place of
reaching the verdict, the composition (body) of @enstitutional Court and secretary of the
Court session, the participants in the case (itidigahe applicant), the provision of the law
pursuant to which the Constitutional Court hasewed the case, the disputed legal norm (act),
the circumstances established by the ConstitutiQuairt, arguments and proof justifying the
conclusions of the Constitutional Court, argumemd proof by which the Constitutional Court
rejects this or that proof, the provision of then€itution or other law pursuant to which the
Constitutional Court considered whether the dighlggal norm (act) complies with the legal
norm of higher force, the ruling of the Constitut Court whether or not the disputed legal
norm (act) complies with the legal norm of higherck, and a statement that the verdict of the
Constitutional Court is final and may not be apedal

The law stresses that any legal norm (act) whiehGbnstitutional Court has determined as
incompatible with the legal norm of higher forcaklbe considered invalid as of the date of the
announcement of the verdict by the Constitutionalir€ unless the Constitutional Court has
ruled otherwise. But if the Constitutional Courtsh@cognised any international agreement
signed or entered into by Latvia as incompatiblénthe Constitution, the Cabinet of Ministers
is immediately obliged to see that the agreemeatrisnded, denounced or suspended or that
the accession to that agreement is recalled. Titkcv®f the Constitutional Court is final and
comes into legal effect at the time of announcemiéng binding on all State and municipal
institutions, offices and officials, including teeurts, and on all natural and juridical persons.

The verdict is published in the newspaper “Latvijgstnesis” not later than five days after its
announcement. The deciding part of the verdict ubliphed also in the gazette “Latvijas
Republikas Saeimas un Ministru Kabineta ZiootafShce a year the Constitutional Court
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publishes a collection of verdicts of the Constiodl Court, including all verdicts in full,
together with the individual opinions of judgestthave been attached to the case files.

CLOSING OF PROCEEDINGS
Proceedings are not always completed by announcerhtre verdict.

The law establishes that proceedings in a caséomalosed before the verdict is announced by
a decision of the Constitutional Court upon a emtrequest of the applicant, if the disputed
legal norm (act) is no longer in effect or if therGtitutional Court finds that the decision to
initiate a case does not comply with the provisiofithe Law.

Proceedings in one of the cases of the ConstitaitiQourt of the Republic of Latvia were
closed, because - after submission of the claihe -ristitution which had issued the disputed
legal act rescinded it.

The Constitutional Court exercises the right obirig of proceedings in a case, though it is not
its duty. If the Constitutional Court decides thahot taking into consideration the above
circumstances - proceedings shall be continuedCingrt (with a motivated decision) may

refuse to close proceedings.

CONCLUSIONS

The above gives an insight into process and praeedti the Constitutional Court of the
Republic of Latvia in a nutshell. The number ofesaseviewed by the Court, though small,
have proved that it is capable of functioning.|Sd | have already pointed out, there are bigger
and smaller problems to be solved. The most urigemh the competence and initiative of the
Court in discovering all the facts relating to asecaEvidently, one comes across the same
problems in other courts as well.
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b. THE “LIFE CYCLE” OF A CASE BEFORE THE CONSTITUTIONA L COURT
by Ms Britta WAGNER, Secretary General, Constituéil Court, Vienna, Austria

l. INTRODUCTION

The Austrian Constitutional Court has been estabtsin 1920. It is - apart from a
Constitutional Court in Czechoslovakia, which hasrbfounded at the same time but has never
taken up its work - the oldest Constitutional CourtEurope. It is located in Vienna and
consists of a President, a Vice President, tweleenbers and six substitute members. The
substitute members replace the members in thednabs

The President, the Vice President, six memberstaee substitute members are appointed by
the Federal President on the recommendation oFdderal Government. Six other members
and three substitute members are appointed by é¢aer&é President on the basis of the
recommendations of the two Chambers of Parlianfér@.members and substitute members are
judges under the Constitution. They are independedtcan be removed from office only by a
judgement of the Constitutional Court itself foesjal reasons (loss of nationality, incapability,
etc.) The members are appointed for lifetime, hairtoffice ceases with the end of the year in
which they reach seventy years of age. Membershef Rederal Government, a Land
Government, of the two Chambers of Parliament gr aher general representative body or
persons who are employed by a political party camegome members of the Constitutional
Court. If they take over any such office after tregppointment, they have to resign from the
Constitutional Court.

The Constitutional Court elects permanent repoitidges from among its members for a term
of three years. The Vice President may also a@ seporting judge. Presently, nine out of
fourteen judges act as permanent reporting judggsh of them is supported by two scientific
assistants and a secretary.

The Austrian Constitutional Court does not sit pamently, but gathers in general four times a
year to Court sessions which last about three weakb. The sessions regularly take place in
March, in June, in September and in December di gaar. The President can summon the
Vice President and the members also to intermediatiet sessions. The Court sessions are
exclusively reserved for oral hearings and delilt@na of pending cases. The time in between
the Court sessions is dedicated to the preparafiahaft decisions and to the finalisation of
decisions taken by the Court, as well as to thpgvedion of their service on the parties.

The rules governing the competences, the orgamisatid the procedure of the Constitutional
Court are partly laid down in the Federal CongtitutAct (Bundes-Verfassungsgesetz - B-VG)

itself, partly in the Federal Law on the Constitnal Court (Verfassungsgerichtshofgesetz 1953
- VerfGG 1953).

Il. COMPETENCES OF THE CONSTITUTIONAL COURT

Art. 137 B-VG: Monetary claims under public law
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Disputes as to jurisdiction; deedon of competence
Applications for the determinatiohthe existence and
implementation of agreements between the Federand
the Lander or among the Lander

Review of the lawfulness of regutsis

Review of the constitutionality aiws

Review of state treaties

Supervision of elections, populaitiatives and referenda,
and declaration that a person has been remoweddffice

Impeachment

Complaints against the breach ofstitationally guaranteed
rights

Violations of international law (ipplicable)

GENERAL PROCEDURAL REQUIREMENTS (FOR ALL TYPES OF
PROCEDURES BEFORE THE CONSTITUTIONAL COURT):

In its proceedings the Constitutional Court apptiesFederal Law on the Constitutional Court.
Save as otherwise provided in this Law, the Cod@iwit Procedure and the Introductory Law
thereto shall apply by analogy (Art. 35 VerfGG).

Each application addressed to the ConstitutionalriCis registered by the Registry under a
reference number which is composed of three elesnantapital letter indicating the type of
proceedings (e.g. B for Beschwerden - complaintsinag the breach of constitutionally
guaranteed rights according to Art. 144 B-VG), anssmutive number, and the year of
registration.

1.

General requirements for applications:

Applications addressed to the Constitutional Calmall be submitted in writing (Art. 15
subparagraph 1 VerfGG).

The application shall contain a reference to thielarof the Federal Constitution Act which
forms the basis of the application to the Congtit#l Court, a statement of the facts and a
precise claim (Art. 15 subparagraph 2 VerfGG).

If an application does not satisfy the above meetibrequirements, it will be rejected by the
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Constitutional Court on procedural grounds withguting the applicant the possibility to
correct it.

Apart from a few exceptions, applications to then&iutional Court must be submitted by a
duly authorized lawyer. If an applicant cannot affsuch a lawyer, he can apply for legal aid.

After the registration of the application the Pdesit assigns each case to a permanent reporting
judge (Art. 16 VerfGG). The distribution of the easamong the reporting judges is not
regulated by law or regulation; in theory, the mtest is not bound to any rules when exercising
this important task. In practice, however, he baske into account the following criteria: Have
equal or similar cases already been prepared foiside by one of the existing reporting
judges? Are equal or similar cases pending? Isvtir&load of the Court well balanced among
the reporting judges? Does a particular case reguapecialist in a certain field (e.g. tax law)?
Are various applications of a particular appliceohcentrated with one of the reporting judges
("regular customers”)? In order to answer thesetopres, the Constitutional Court is equipped
with a computerized file information system whichcentrary to the documentation of
judgements and decisions - also contains detailseotill pending cases (i.e. reporting judge,
registration number, date of entry, name of apptictne opposing authority involved, a brief
statement on the contents of the application, dsaswéhe legal provisions on which it is based).

Once an application is assigned to one of the teygojudges, this judge conducts the
preparatory proceedings independently. Regulanky,formal requirements will be checked at
first. An application which does not satisfy thgugements laid down in the VerfGG will be

returned to the applicant in order to enable hincdoect it (Art. 18 VerfGG). A number of

defects, however, cannot be corrected and leadtlgite the rejection of the application (see
above).

It lies especially in the discretion of the repogtiudge to initiate preparatory proceedings in the
technical sense (see below) or to propose the inateekjection on procedural grounds or - in
case of a complaint against the breach of constitaily guaranteed rights based on Art. 144 B-
VG - the refusal because the complaint does not lagy reasonable prospect of success or
when the clarification of a constitutional quest@annot be expected. It is, however, never the
reporting judge himself, but always the ConstitoioCourt which takes - after deliberation -
the final decision.

2. Preparatory proceedings (Art. 20 VerfGG)

When a case cannot be finalized in such a simple tha reporting judge initiates the
preparatory proceedings. Decisions whose sole parjgoto resolve procedural issues which at
this stage and those solely concerned with prapagator the hearing shall be adopted by the
reporting judge without any need for a decisiornhgyCourt.

In the preparations for the hearing (the delibemgtthe reporting judge may decide, inter alia,
to hear the interested persons, witnesses andtexipeesses, to secure production of official
documents or files and to obtain information frone topposing authorities involved. The
authority involved shall be required to producesthdocuments and files. Where the authority
involved has not submitted these documents argldilgpleadings in defence or only part of it,
the Constitutional Court, after first expresslyoirmhing the authority of the consequences of its
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failure, may deliver judgement on the basis ofapplicant's claim.

In the majority of cases the preparatory proceediognsist only in serving copies of the
application on the opposing authority which isstleslimpugned act and possible other parties
involved. The opposing authority is being inforntbdt it is at liberty to draw up pleadings in
defence within a certain period of time. Other ipartinvolved can draw up statements.
Pleadings and statements are registered and semvédte applicant, who again is allowed to
comment on them.

When the reporting judge considers a case readgdfiiveration he prepares a draft decision
which is copied and distributed - together withttier necessary information (application,
pleadings in defence, statements) - to all othenbees of the Constitutional Court. The draft
decision also contains the proposals of the reppitidge as to a possible oral hearing and to
the composition of the Court (plenary session edidced composition” - see below) in which
the case shall be deliberated. The case will deded in the agenda for the next court session.

3. Composition of the Constitutional Court (ArtvérfGG):

According to the intention of the B-VG, cases, asl@, shall be deliberated and decided by the
plenary session of the Constitutional Court, irethe composition of President, Vice President

and twelve members. In order to constitute a quothepresence of the President and at least
eight voting members is sufficient.

In the following matters there is a quorum when Bresident and four voting members are
present: monetary claims under public law (Art. BBYG), disputes as to jurisdiction between
courts and administrative authorities (Art. 138 B)ypractically all cases which are resolved in
private and, upon application of the reporting pidgd with the consent of the President where
the Court is dealing with complaints in disputesahich the legal problem has already been
sufficiently clarified by case law.

Because of the enormous caseload of the Constititi@ourt (presently 4000 to 5000 cases per
year) and the long standing tradition of its case, the vast majority of cases is deliberated and
decided without an oral hearing in the above mastio"reduced composition” consisting of
President, Vice President (whose presence is goiresl by law) and four voting judges.

The basis for the "reduced compositions" is adighe (presently nine) reporting judges in an
alphabetical order. A specific reduced compositionsists - apart from President and Vice
President - of the reporting judge and the thrdges that follow him alphabetically.
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The "reduced compositions" cannot be regarded eslgafor the following reason: Every

member of the Constitutional Court is provided wtik draft decision and further information

drawn up by the reporting judge and is entitleddemand that a specific case shall be
deliberated in the plenary session.

4. Oral hearing in public

Art. 19 VerfGG states that judgements of the Cautsdinal Court shall regularly be delivered
after an oral hearing in public to which the apghic the opposing authority and any parties
interested shall be summoned.

According to this provision, an oral hearing in jixishall take place as a rule. Art. 19 VerfGG,
foresees, however, an - over the years ever iringeasatalogue of exceptions based on which
the Constitutional Court can refrain from oral liegs. The most important exception is that the
Court may dispense with an oral hearing whenapisarent from the written submissions of the
parties to the constitutional proceedings and theuchents submitted to the Constitutional
Court that no further light can be expected to ledson the dispute in an oral discussion. In
addition, upon application by the reporting judgbe Court, sitting in private and without an
oral hearing may dismiss an application where there been clearly been no breach of a
constitutionally guaranteed right; settle any dispuhere the legal problem has been raised in
sufficiently clear terms in a previous judgementtioé Constitutional Court and allow an
application which led to a declaration that an wifil regulation or an unconstitutional law or
an illegal treaty was void (Art. 19 subparagragul-subparagraph 4 VerfGG).

Without an oral hearing in public, sitting in prigathe Constitutional Court may also refuse to
examine a complaint as provided for in Art. 144marbgraph 2 B-VG or reject an application

upon procedural grounds (i.e. if the ConstitutioBalrt clearly has no jurisdiction to deal with

it, if the statutory time limit has not been obsetyif the defect is not covered by the formal
requirements, if the case has become definitiveifaihg applicant was not entitled to bringing

the application). Without an oral hearing the Calsb decides upon the discontinuation of the
proceedings on the grounds that the applicatiorbbas withdrawn or that the claim has been
satisfied (Art. 19 sub-subparagraphs 2 and 3 Ve)fGG

It is because of this variety of exceptions to ithie, that oral hearings in public in fact take
place only about twenty to forty times per year.

The President determines the date of the oral iigsagrior to the Court sessions. It must be
published beforehand by being fixed to the officiatice board of the Court and published in
the "Wiener Zeitung" (Art. 22 VerfGG).

The summons served on the parties of the procezdagylarly contain questions which still
need to be clarified. The oral hearing begins Withreporting judge’s account which contains a
statement of the facts as disclosed by the docuniettiie case file, the tenor of the applications
submitted by the parties and the outcome of anyiiies which may have been conducted.
Then the parties are given the possibility to metléements to the questions.
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According to Art. 26 VerfGG, the judgement shallhere possible - be delivered immediately
after the oral hearing has been closed; it shalptomounced orally immediately with the

essential grounds of the decision. The parties megdbe present when the judgement is
pronounced. Where the judgement cannot be delivienetkdiately after the oral hearing it

shall be either pronounced in a special hearimublic, notice of which shall be served on the
persons concerned immediately after the oral hgdras been closed, or communicated, in
pursuance of the Constitutional Court's discretippawer, in writing in a document served on
the parties.

5. Deliberations (Art. 30 VerfGG)

The deliberation and the vote shall not be helghublic. The deliberation begins with the
submission of the opinion (i.e. the draft decismhjch has been provided to all the members)
of the reporting judge, which serves as the basithie discussion. The vote is taken following
the closure of the discussion. The President d@tesrthe order in which a vote shall be taken
on the different opinions submitted. The voting rbens give their vote beginning with the
oldest (Art. 30 VerfGG).

Decisions are being delivered with an absolute ritgjof the votes expressed. The President
does not take part in the vote. However, whereabrienumber of different opinions expressed
receives at least one half of the total numberatés the President shall cast his vote. If he
supports the opinion which received half the vdtest opinion shall be established as the
decision. (Art. 31 VerfGG).

This latter voting procedure does not occur vetgrgfsince regularly the plenary session is
composed of thirteen voting judges, the "reducechpmsitions” of five. It may and does,
however, happen when the post of the President, eemmot be replaced by a substitute
member, is vacant and the Vice President acts dnplace; when a member - for reasons
whatsoever (illness, reaching of the age limit,tlleatc.) can no longer take part in a case
whose deliberations have already begun (at thiedtee member can no more be replaced by a
substitute member); or when a member is suddefdy reasons whatsoever (see above) -
prevented from attending a deliberation and a gutstmember cannot be reached in time.

Decisions concerning the refusal of a complaintirejathe breach of constitutionally
guaranteed rights based on Art. 144 B-VG or theisal of such a complaint on the grounds
that a constitutionally guaranteed right has obslpunot been violated have to be adopted
unanimously.

Except for those cases in which unanimity of vatedquired by law, the results of votings
remain secret.

Dissenting opinions are not being published. Theduction of the possibility to dissent into
the VerfGG has been discussed several times ipa$ieand is also of present interest. The most
important advantage of such an instrument is evid@nce it makes the jurisdiction of the
Constitutional Court more transparent. Among thenimers of the Court this topic is highly
controversial. The opponents among the judgesaféass of authority of the judgements of the
Constitutional Court where a dissenting opiniohasg published.
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6. Costs of the proceedings (Art 27 VerfGG)
Costs shall be awarded only where expressly prdvidiein the VerfGG.

Accordingly, in some types of proceedings costs iamposed on the losing party. This is
provided for especially in proceedings concerningricial claims under public law (Art. 137
B-VG), in proceedings for the review of statutegegulations initiated by an individual (Art.
139, Art. 140 B-VG), and in the case of complaiftsthe protection of fundamental rights
(Art. 144 B-VG). In the case of actions concerniimgncial claims under public law the costs
of the proceedings are awarded to the winning gartseference to the provisions on lawyer's
fees connected to the sum in dispute. In all adiberve mentioned cases costs are awarded by
reference to a regulation issued by the Constitati€ourt itself which fixes lump sums for
various stages in the course of the proceedingsgpplication, oral hearing, etc.).

7. Effect of decisions

The effect of decisions of the Constitutional Calepends on the type of competence exercised
by the Court.

a. Erga omnes effect/temporary effect

In the following, reference will be made only tettwo most important types of proceedings
before the Constitutional Couirt.

aa. Norm review proceedings (Art. 140 B-VG)

When the Constitutional court has declared thatedefal or a Land statute is void, the
judgement will be served on the Federal Chancelidhe Land Governor concerned who are
obliged by the Constitution itself to publish thelgement without any delay in the respective
Law Gazette. Generally, the statute becomes irteféeon the day of the promulgation of the
judgement, with the effect that the statute no éorigrms part of the legal order.

The Constitution also provides the Constitutionauf® with the possibility to decide that a

statute shall become ineffective only after a @ertgeriod of time which must not exceed

eighteen months. The consequence is that a sthattdias been considered unconstitutional
continues to remain in force for the period of tifixked by the Constitutional Court and has to
be further applied until the date the Court hasmeined for its annulment. An exception to this
rule is always the case that has caused the gartfmoceedings before the Constitutional Court
("AnlaRfall"), to which the overruled statute neegplies any more.

The Constitutional Court usually makes use of gassibility in order to provide the legislator
with sufficient time to produce a new statute thah conformity with the Constitution, or when
the sudden lack of legal provisions would causélpros.
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All courts and administrative authorities are bouadthe judgements of the Constitutional
Court. An overruled statute is, however, still aggidle to those cases which have materialized
before the statute has been overruled (exceph@tAnlalifall’), e.g. cases pending with the
administrative authorities or the Administrative u@o It lies then in the discretion of these
authorities to adjourned their decision until tmerpulgation of the Court's judgement or until
the time limit set by the Constitutional Court leagired. The authorities can also decide the
case on the basis of an unconstitutional statuteorAplaint challenging such a latter decision
before the Constitutional Court again attacking ¢heconstitutional) statute on which it is
based would be rejected on the grounds of resatalic

The Constitution provides the Constitutional Coaldo with the possibility to state in his
judgement that the statute that has been foundnstittdional shall not be applied to pending
cases either. This instrument can be consideradgad of retroactive annulment.

bb. Complaints against the breach of constitutigrmplaranteed rights
(Art. 144 B-VG)

In this type of proceedings the Constitutional @eyudgement shall state whether a violation
of a constitutionally guaranteed right of the aqgotit has occurred, or whether the applicant has
been violated in his rights because an unconstitatistatute, an illegal regulation or an illegal
state treaty have been applied. When this is tise,ahe Constitutional Court declares the
administrative act void. The administrative auttiesi are bound to the legal opinion of the
Court and are obliged to use whatever means alatl@bestore the applicant's legal position in
accordance with the legal conception of the Court.

The decision has no effect erga omnes, but conocatyshe parties involved.
b. Res iudidata effect

In principle, a decision taken by the ConstituticdBeaurt is final. If an applicant whose case has
been decided by the Court brings the same case&ebtife court again, his application or
complaint will be rejected on the grounds of relidata.

It is, however, important to remark that the redidata effect has certain limits in the case of
proceedings concerning the review of norms. Allegedbts about the constitutionality or
legality of a general abstract norm determine tmesoextent the subject matter of the
Constitutional Court's proceedings. Consequenfiyregards expressly described doubts as to
the constitutionality/legality of a legal norm, tR®urt can decide the issue only once. Such a
decision a creates res iudicata effect vis a vesslime doubts about the same norm in all
possible directions. A negative decision, howeglegs not impede the examination of the same
legal norm in the light of other doubts.

8. Enforcement of decisions (Art. 146, Art. 126¥6)
a. The question to which extent a Constitutionalif€® decision can be enforced appears

to be enormously important at the first glancenlany cases it is, however, of theoretical
importance only and has little practical significan
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According to Art. 146 subparagraph 1 B-VG the er#anent of judgements of the
Constitutional Court regarding claims under puldie (Art. 137 B-VG) is carried out by the
ordinary courts.

The enforcement of all other decisions is incumbentthe Federal President (Art. 146

subparagraph 2 B-VG). Implementation shall in agaoce with his instructions lie with the

Federal or State authorities, including the Fedérahy, appointed at his discretion for the

purpose. The request to the Federal Presidenhéenforcement of such decisions shall be
made by the Constitutional court.

An important amendment to Art. 126a B-VG becameessary in 1993 following a judgement
of the Constitutional Court in proceedings regagdindifference of opinion between the Court
of Audit, on the one hand, and the Federal Goveminas well as the Vienna State
Government, on the other hand, as to the intetetaf legal provisions governing the

competence of the Court of Audit to examine theedydconduct of affairs of a major Austrian

bank. In its judgement, the Constitutional courbripunced that the Court of Audit was
competent to carry out the examination. When therGaf Audit officers wanted to start their

examination, they were, however, denied accedwtpremises of the bank.

On the basis of the legal situation in force at time, no legal instrument existed to enforce the
decision of the Constitutional Court. This situatentailed an amendment to Art. 126a B-VG.
The revised version now obliges all legal entitesnake an examination by the Court of Audit
possible, in accordance with the legal opinionhef Constitutional Court. The enforcement of
this obligation will be implemented by the ordinagurts.

b. Which decisions are accessible to enforcement?

The question of which type of judgement can abalsubject to enforcement in a wider sense is
controversial.

In cases of disputes as to jurisdiction and dettaraof competence (Art. 138 B-VG),
enforcement of judgements impossible because tbigiole itself has - as a declaratory act -
resolved the competence question.

In the case of differences of opinion between thebGdsman institution and the Federal
Government or a Federal Minister on the interpi@tadbf provisions governing competence
(Art. 148f B-VG), the decision of the Constitutidr@ourt provides an authentic interpretation
of the legal provisions in question in a declamatprdgement which is not accessible to
enforcement.

The declaration that a statute, a regulation date $reaty is null and void is not enforceable as
such because the annulment occurs eo ipso togeithethe promulgation of the judgement of
the Constitutional Court.

Since - as stated above - the competent Feder&taie authorities are obliged by the
Constitution to promulgate the Constitutional Csujadgement, the question arises, whether
the judgement is enforceable as far as this p#ati@bligation is concerned. In the literature,
most authors answer this question affirmatively. ta other hand, it can be argued that the
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obligation to carry out the promulgation is nottparthe content of the judgement, but one of
its consequences. Since, however, only the condéné judgement can be subject to
enforcement, the promulgation cannot be enforcedy @hen the Constitutional Court states
the obligation expressly in its judgement - whichsually does - enforcement is possible.

As regards the supervision of elections (Art. 14¥®), execution of the Constitutional Court's
judgement cannot be considered, since all actshia to be taken have a constitutive legal
effect.

In impeachment cases enforcement is impossible muwch as a conviction under Art. 142 B-
VG leads to removal from office. Only when the Qdosonal Court imposes a penalty,
enforcement is possible.

As regards complaints against the breach of catistially guaranteed rights provided for in
Art. 144 B-VG (constitutional complaint), the judgent declares the contested administrative
act void. Accordingly, enforcement is impossibleheT obligation of the administrative
authorities to act according to the Constitutidaurt's judgement is only a consequence of this
decision and not part of the contents. It can foezenot be subject to enforcement.

9. The documentation of decisions of the Constifiti Court

Art. 13a VerfGG determines that a documentatiowiser("Evidenzbiro™) shall be set up
within the Constitutional Court.

The "Evidenzbiro" shall have particular responiybibr the summary inventory of judgements
and decisions of the Constitutional Court and, wheecessary, decisions of other supreme
courts, and for the associated documents.

The President has the possibility of appointingeaniner of the Constitutional Court to direct
the "Evidenzbiro" . This member shall then be é@&t the same way as a permanent reporting
judge as regards salary and retirement pension.

Since 1987 no such director has been appointeddraong the members of the Court. Head of
the "Evidenzbiro" is the President himself withadditionally benefitting from the specific
salary and pension regulation. Three jurists and ®ecretaries are employed in the
"Evidenzburo".

The rapidly increasing caseload has confrontedCibrestitutional Court with severe problems.

Without an efficient use of the possibilities offdrby electronic data procession the Court
would not have been able to adjust capacity to demiBhe implementation of new information

technologies has helped to cope with these probleith®ut additional personnel. Moreover,

the length of procedure could have been kept wiibligrable limits and the documentation of
the various procedural and final decisions coukehdvave been improved.
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The Constitutional Court also uses the new infoimnatechnologies in order to make its

judgements and decisions rapidly available for dewiange of interested users in a cost-
advantageous way. The Court thereby closely comsenaith the law information system

("Rechtsinformationssystem”) in the Federal Chdagelas well as the publishing house
"Osterreichische Staatsdruckerei”,
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C. REMARKS
by Mr Francis J. LORSON, Chief Deputy Clerk, SupeeCourt of the United States

Mr Chairman,

It is an honour for me to represent the SupremertColuthe United States at this first
international meeting of members of the ConstihdldCourts of Latvia, Armenia, and Georgia.
| look forward to the presentations by delegatesnfthe judiciary of Estonia, Lithuania,
Poland, Germany, Austria, Slovakia, and Slovenia.

In the United States, an individual does not haeading to file a constitutional complaint
directly to the Supreme Court of the United Statesone may do in a number of European
nations that have Constitutional Courts. The Supr€ourt of the United States is an appellate
court for individuals seeking relief. In our systeone must file the complaint in the
appropriate state or federal trial court. In thexekican federal system the trial court is the
United States District Court. If the complaindismissed or judgment entered in favour of the
defendant, an appeal may be taken to the UniteddsSG@ourt of Appeals. Should the judgment
be affirmed, the next step is to seek review inShpreme Court. If the case is in the state court
system and one loses, an appeal is taken throeghpibropriate state appellate courts. Once a
judgment in a state court case has been enterdldeblyighest court of the state in which a
judgment could be had, one may then petition th@reé3ue Court of the United States.

By Act of Congress, and by rule of the Supreme Caune has only 980 days within which to
file a petition for a writ of certiorari that seetasreview an alleged constitutional, or statutory,
deprivation. The rules of the Court, as writtenthyy Court itself, are very specific about what
must be contained in the petition and the ordevhith they must appear. If the petition does
not comply with the Rules, or is jurisdictionallyteof-time, the Clerk is directed by the Rules
to refuse to file the petition.

The petition is a prayer asking the Court to tdke ¢ase and set it down for oral argument
following briefing on the law of the case. In d#ing whether to grant or deny a petition, the
Court considers whether the lower court judgmernnisonflict with a judgment of another
Court of Appeals or another state high court, esents an important federal question. Should
the petition not present a federal question, ireotivords a question that arises under the
Constitution of the United States or the laws esthdby the Congress, the Court has no
authority to review the matter. If the case hawme from a state court, and the state court has
decided the case based solely upon the state tatiostj then the United States Supreme Court
may not review the matter. The Court sits to neviederal questions.

The Supreme Court has complete discretion in degidinether to grant or deny a petition. In
this way, the Court has total control over its deckShould the petition be denied, the Court
does not have to give reasons for the denial.h®hearly 7000 cases the court reviewed this
term that ended on June 27, 1997, the Court heatdagument in only 90 cases. These 90
cases, resulted in 85 signed opinions. In my rtia@e 25 years at the Supreme Court, there has
never been a backlog on the Court's docket.

There are a number of differences between the Bgr@ourt of the United States and the
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Constitutional courts of the several European natioln the United States, there must be an
actual case or controversy between two or mora@egartThe Court may not render advisory
opinions as many constitutional courts may do. Amete must be complete exhaustion of
lower court remedies before the Supreme Courtrexilew the matter.

Even though our legal systems are very differetdpk forward to sharing my experiences on
the issues that will be discussed at this workshop.

Thank you.
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d. THE ROLE OF DOCUMENTATION IN COMPARATIVE STUDIES
by Mrs Halina PLAK, Head of the Library and Documegion Centre, Constitutional
Tribunal, Warsaw

It is difficult to imagine somebody who, withoutuiiag an efficient documentary workshop, can
make use of achievements in a given field of kndgée It is impossible because of multitude
of sources and their diffusion. It is also truettbae of the elements of the workshop’s
correctness is basing research on the compardtigees. It concerns not only historical or
empirical research but also, or rather above ladlpitetical and practical one. Basing most of
research on the comparative studies is necessavyiralthe field of widely understood law.
Nowadays, a lawyer can not limit himself to knowiegclusively the law of his country.
Regardless of international relations, the intéonal contexts should be taken into account.
Improving the law and eliminating mistakes, as vealljuxtaposing results based on different
legal regulations are the effects of the compagattudies. More and more cases must be settled
by application of foreign law based on the intaoral law. The comparative studies allow for
standardization and classification of the law a#f a& development of the theory of the state
and law. Application of comparative methods mayilifate further development and
improvement of research and teaching legal sciefmesxample in the fields of law requiring
additional, more detailed reference books.

The scope of necessary comparative research fietti®f law include the comparison of:

1. norms, legal and political institutions;

2. branches of law;

3. domestic and foreign legal systems allowingoaiitassessment of particular solutions,
as well as determining similarities and discrepesici

4. political legal cultures;

5. history and theory of law including detaileduiss concerning, among others, the

philosophy of law, jurisdiction, sociology and etitwgy of law;
Basic functions of the comparative studies in #gal sciences:

1. cognitive;

2. didactic;

3. formation of law;

4. interpretation of law;
5. standardization of law;
6. political;

The basis of the comparative studies in the fiélihw is domestic law and analysis of foreign
legal systems. As far as the analysis of foreigalleystems is concerned, one should be aware
of certain dangers resulting from differences amagious constitutional systems and
especially difficulties with translating terminolpgin order to be able to name an institution
having similar function in a similar way, knowledgé the whole legal system of a given
country is necessary. For example, two years agstaveed to prepare a multi-volume reference
book containing legal regulations regarding the whfunctioning of European Constitutional
Courts. The book was translated into Polish in otdemake knowledge about constitutional
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jurisdiction available to more people. [Volume |svpublished regarding: Austria, France,
Germany, and ltaly; volume Il is being edited reljay: Bulgaria, the Czech Republic, Spain,
Slovakia, and Hungary; we plan to publish 5 volurayed their order results only from the order
of acquiring source materials, as well as time lalke to translators and specialists on
constitutional law preparing theoretical introdoog]. Each volume consists of general
characteristics of constitutional system of a giwemintry, an excerpt from the constitution

concerning the Constitutional Court, legislation &ime organizational regulations of the Court.
We have received a very interesting comparativeeniatregarding the role of the Court in

protecting the constitution in the functioning detdemocratic law abiding state, especially
useful in connection with the works upon the Cdustin of the Republic of Poland. The

changes that have been taking place since 198%degmmation of a democratic system of

government. Constitution is the basic element ktaig this system. Work connected with

drafting a new Constitution require solving mangtitutional problems. One of them is the
position of the Constitutional Tribunal. In the Wobof the Parliamentary Constitutional

Commission and in various discussions, taken ioto@ant are solutions used in other countries
- both in countries having well established demticiaaditions and in countries which, like

Poland, undergo a transformation period. The mibtwdt task for a documentalist preparing

the above mentioned reference book was standaatizaet the names of legal institutions

occurring in different countries. The theoreticaireductions preceding the legal regulations
included in the book are an important element.dfhis problem was also taken into account in
the works of the Documentation Centre on Constihati Justice - Venice Commission - one of
the special issues of the Bulletin discusses irtshe constitutional systems of respective
countries.

Today’s Europe again has broadened its geograpduchintellectual boundaries. Changes in
the international relations in Europe influencesoalorms of functioning of the multilateral
international cooperation. Therefore, we needdbéstmaking the cooperation possible in these
new conditions. The role of the documentary worksismot overestimated. One could say that
documentation and scientific information are ofafest importance in every professional
activity. Also the amount of time in which an infeation can be obtained is crucial - a basic
task of a documentary service is to organize workuch a way as to shorten to minimum the
time needed to obtain the initial materials.

Documentation as an organized system has its bagsum the activities of the International
Bibliographic Institute founded in 1895 in Brusspisstitut International de Bibliographie, the
name later changed into the International Federaticcientific Documentation and Scientific
Information] and its founders P. Otlet and H.M. dwathine.

In the following discussion | would like to conceate mostly on the problems connected with
the scientific documentation, at the same timegssing the importance of the office and
administrative documentation.

For the sake of the following discussion let meirdethe ,scientific documentation” as a
number of activities connected with gathering, rdtw, elaborating, searching for, presenting
and rendering accessible the materials connectidangiven branch of knowledge and based
on the fields of science being important for itsdfetical and practical bases such as: scientific
organization of the keeping of archives, bibliogngdibrary administration, computer science,
linguistics and semiotics, cybernetics, organizaand management, as well as sciences using
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new technologies making data processing more efficin case of creating the documentary
base for the constitutional jurisdiction (constingl tribunals and courts as well as their
equivalents) it is a widely understood law and soefeted fields connected with jurisdiction of

these courts such as: political science, demograptiysociology.

The discussed topic is too broad to be exhaustedershort discussion. Therefore, | will try to
enumerate the problems connected with the docunyeatdivities in the field of law and
especially present their important role in the pescof exchanging scientific thought in the
comparative studies. Methodology of the documenteoyk is rather similar regardless of
where it is done. The differences in the orgarmreti solutions in different countries result
mainly from the financial possibilities of the docentary service and its position in the
organizational structures of the court.

Users of legal documentation:

1. judges;
2. employees of the state institutions;

3. lawyers - practitioners (barristers, employekshe legislative branch centers, labour
institutions, etc.);

4. scientists (lecturers at universities, employafethe science and research institutions),
students of the faculty of law;

5. librarians and employees of the scientific doentation and information centers;

6. other persons - looking for, e.g. decisionshef Tribunal as additional arguments for a

case at court;
Tasks of the documentary service

A documentalist is a go-between data bases anduseis and his main responsibility is to give
a possibly exhaustive information and to quicklpyide the users with an access to the
documents concerning a given problem. A judge @sted in a particular topic, e.g.
Lprivatization of real estates ceased after WorldrW’, ,protection of the human rights”, or
,=abortion”, must receive not only bibliography ftiwe subject, but also suitable documents
containing legal regulations, expertise, officialbfications, documentation of the work of
parliamentary commissions, interpretations by gmpate Ministries, judgments issued so far
together with glosses, as well as a selection eggatrticles and other materials connected with
the case. Documentation prepared on the basis@gfosources is also necessary. However, it
is clear that preparing such complex and detailéatmation requires systematic work of many
people starting from preparing a policy of gathgrand elaborating documents and finishing at
rendering a document or its copy accessible. Ifesdimcuments are not available in a given
library, they can be brought from another libramytie basis of inter-library exchange.

There are three basic stages of cooperation betaeemployee of the documentary service
and a user:

1. specification of a topic, determining the domaird type of information, form of a
document, as well as specification of certain motd to look for formulated in the form of key
words. Quite often specification of a subject alehicformulation of a keyword is a difficult
task for a user. Using technical terminology p@sesther problem;
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2. providing the user with the information in therrh of bibliographic descriptions,
abstracts or summaries or factual information;

3. providing the user with full source texts orestdd excerpts in the original form or
copy,

Completeness, scope, access time and relevandyahed scientific information and, in turn,
source documents are strictly dependent on thenmafiion base and, above all, on the
information ,tools” offered by the library and tkeientific information center, as well as on the
extent of scientific documents which can be pradittethe user.

Types of documentation data bases of the ConstialtCourts:

2. alphabetical and thematic catalogues of tharits resources and of the collection of
judges and their assistants’ books and magazingth -a possibility of multi-aspect searching
for data;

2. thematic files including: specialized bibliognégs, synthetic registers of sources of law
with extensive thematic bibliographic juxtaposisorfiles regarding articles from scientific
magazines as well as home and foreign collectiidigations; search for materials for a
particular case conducted especially for judgek thié use of comparative materials, register of
newly purchased materials and information aboutesdeés where one can find materials for a
given subject which are not available in the lipregcourses. It is also possible to use the
Internet in order to search for information abaigstific conferences, etc.;

3. information of the ,current contents” type takom Polish and foreign scientific
magazines;
4. press information including contacts with thediag elaboration of the informative

bulletins, documentation of the press cuttings,iew@vof the more important television
journalistic programs, etc.;

5. jurisdiction (jurisdiction of the Constitutiondlribunal, the Supreme Court, Supreme
Administrative Court, the Arbitration Court, andhet) with the possibility of multi-aspect

searching for data with the help of the thematidekes. [Documentation of the judiciary
jurisdiction plays a very important role in comgas@ studies of many problems, e.g. in those
concerning protection of the human rights];

6. documentation of written statements of claindefiense in a court action;
7. courts’ own publications: publishing of judgmgntcomments on judgments resulting
from Court jurisdiction as well as concerning tregimal legal problems, thematic

bibliographies, glosses to the judgments;

8. data bases of Polish and international legailagigns;
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9. CODICES - system of the Venetian Commissionhef €ouncil of Europe containing
the documentation of the selected judgments ofialpaoportance in the precedential law
system of the constitutional courts and their egjents (including The European Tribunal of
Human Rights, the European Tribunal of Justice #ra Supreme Court of the USA),
judgments concerning compliance of the law with ¢oestitution. There is an English and
French version of the system with the possibilftynoilti-aspect searching for data. So far about
40 countries are involved in creating the abovetioeed data base which allows to conduct
comparative studies on a large scale. Let me cgmtee examples of topics which were very
popular in the practice of the Polish tribunal aoed which the source of documentary
information were the Bulletins: ,protection of tieiman rights”, ,inspection of the former
communists”, ,abortion”, ,privatization of real esés ceased after World War II”, ,access to
information, freedom of the press, censorship, m&diparticipation of the prosecutor in the
legal proceedings before the constitutional couit’know that also my colleagues -
documentalists from different tribunals, looked fioaiterials to some of the above issues;

10. documentation of the normative acts regulatiobgctioning of the European
Constitutional Courts;
Typology of the legal documentary service at thaiitutional Courts

Documentary work is conducted in the following arigational units:
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- library;

-. scientific documentation and information center;
- analyses and expert’s report unit;

-. archives;

-. press department;

- publishing department;

- computer science unit.

The above units function together or as separag@naational units in different countries. In
case they function separately, they closely codpeviah one another.

Libraries and their integral parts - the scientficcumentation centers of the Constitutional
Courts and of courts functioning as constitutiooaés are technical libraries serving mainly
judges and Court practice staff. Basically, thélselies are closed for the public, however,
most of them render their resources accessibl¢htr ceaders for the scientific purposes. The
library’s resources include mainly constitutiorealvland related fields reference books as well
as documentation connected with the organizatiamal jurisdiction activities of courts -
particularly Polish and foreign jurisdiction and teréals which are especially helpful in the
Tribunal’'s work (articles, statistics, etc.).

The libraries publish information in the form ofe@ister of Newly Purchased Items, Bulletins
of the Magazines - Current Contents, different &infl Documents Bulletins containing source
materials of primary importance for the court. E@ample, The Library of the Constitutional
Tribunal of Spain publishes in such a bulletin mosportant decrees of the State and
Autonomous Commonwealths, as well as all docunmmmserning the Tribunal; drafts of bills
passed to the Chambers of Cortes and the restl@airpantary documents which may be of use
for the Tribunal.

The libraries cooperate with domestic and foreigoutinentation centers which keep data bases
which are of interest to the tribunals.

Some libraries perform the function of the Centtebal Library, e.g. the Library of the
Supreme Court of Canada - it belongs to the netwbithe federal libraries which makes it
possible to have access into the university libsrithe Parliament’s library, the National
Library and other libraries. The library is openaib readers. Judges also have their personal
collection of books in their offices. The librarlosely cooperates with the computer science
department in the following areas: preparing latgth bases, improving the process of data
automatization, searching for data software, oa-iniormation searching system.

Activities of the libraries are supported by therdiry commissions, e.g. (in Belgium, Poland,
Germany and ltaly) with judges currently holdindicefs acting as their members and with
heads of the libraries acting as their secretafiesie commissions allow retired judges to act as
the consultants (e.g. in Italy - maximum 2 judg@$)e documentary service, among others,
consists also of the translation unit. Library ashmcumentary activities in the sphere of
correctness of data processing are aided by theutemspecialists who provide technical help
and advise what kind of computer equipment shouwdd bbught. On the basis of the
documentary department’s experience, the computeciaists are given guidelines for the
creation of data bases.
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Press department:

- provides media with the information about thevétees of the Constitutional Tribunal;

- gathers and prepares press documentation;

- manages the press archives;

- press bulletins are prepared in courts whichehaell developed press service. For
example, in Spain each issue of the Bulletin pegbalaily contains legal information which
may be interesting for the judges. It also contaf@mation concerning all the cases heard by
the Tribunal. The information is taken from Spamskwspapers and magazines, as well as from
some of the most important foreign weeklies. Moszpwa monthly informative bulletin is
published - reporters accredited to the ConstitafioTribunal receive the statistical data
concerning cases lodged into the Tribunal andrtfegrnation about the settled cases. Usually, a
copy of the sentence or judgment of the Tribunahisdlosed.
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Publishing department: publishes judgments of thieuhal, prepares monographic elaboration
and information about organizational structure activities of the court.

Archives, connected with elaboration of the Cowtuinentation (e.g. press or jurisdiction
documentation) may be situated either in the docwang units (e.g. in Germany and Romania),
or function as separate organizational units (Spairess archives, Poland - press archives in
the Chairman’s Office and jurisdiction documentat# the Tribunal Secretariat).

Thematic elaboration of the possessed documernttsasdhe largest possible number of users
could use them poses a serious problem. It esjyec@hcerns such materials as expertise,
opinions, etc. As experience has shown, it is reecgso prepare a detailed thematic elaboration
of particular documents so that it is possibleitd fa particular expertise and not only receive
an information that the resources contain a fitéled ,Expertise”.

It is widely known that the descriptor languagé®gturuses) suit best the requirements of the
automatized systems. Such system is used in thlesvady for example, the Documentation
Centre on Constitutional Justice - Venice Commissiuch a legal documentation system has
not been built in Poland so far. Libraries anddbeumentary centers use their own systems or
translate foreign thesauruses. For example, thdiafant's Library serving as the Central
Legal Library has chosen ,EUROVOC”, the system efated and propagated by the
informative services of the European Parliament.fasas | know, the Czech Republic and
Lithuania are interested in this system as welleWhbhoosing the ,EUROVOC” system, the
Library took into account its universal charactar gommunication, its availability, and
possibility of using European Community’'s data saséere documents are registered by
means of it. Naturally, the need to use possibtgildel thematic description evoked another
need to use more specific and Polish descriptonsl that is how ,STEBIS”, the system of
micro-thesauruses was created.

Organizational notes

- thematic access: nowadays, one looking for &suto one’s research is, practically,
unable to find what one needs in the vast amoundafuments without an efficient
documentary workshop. Concern about order and prepengement of the possessed
resources is a natural effect of gathering of angthBasing research on the sound
documentation is the most important factor necgséar the information to be quickly
obtainable;

- current documentary organizations like UNESC@hwis General Informative Program
preparing international documentation and docuntientan particular countries use the newest
techniques and technologies, especially computes,ang. automatized data banks, world-wide
informative networks;

- it is very important to work out informative lgmage making possible communication
and the exchange of information among possiblyestrqyumber of users regardless of the
systems they use. The thematic index used in dauumlaboration constantly undergoes
modifications;

- resources of documents are becoming accessiltihe &atalogues are automatized.

This means that knowledge included in most of tmgartant information resources will
gradually be accessible. Degree to which the dootsrteemselves will be accessible depends
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on whether libraries and documentation centersirerested in rendering accessible the
documents and if they are technically preparedattsmit them;

- storage and electronic transmission of fullgagstmuch more expensive than in case of
bibliographic data and the problem of copyrightscmumore complicated. However, it is
important not to eliminate source materials beldultural heritage of a country and replace
them with those electronic imaging of documents;

- necessity of conducting systematic researchegtientific documentation users’ needs
both for the purpose of correcting the documentasykshop and for foreseeing of the future
needs;

- necessity of properly choosing the documentaryice’s staff (lawyers, documentalists,
librarians, translators and technical employees);

- the role of international cooperation. It is iom@ant to closely cooperate and exchange
scientific documentation especially with the reskharenters having well established position
like: French Group d’Etudes et de Recherches suiuktice Constitutionelle, Max Planc
Instiute, as well as important documentation ceméthe European Commission, the Tribunal
of the Human Rights in Strasbourg, the Tribunalostice of the European Community in
Luxembourg, and the Supreme Court of the USA. Thera great necessity to use the
international data bases. Organization and irotatdof the system of the constitutional
jurisdiction documentation is a great success ®fQhnter's management and secretariat. | hope
that development of the base and elaboration ¢dioetopics like, e.g. glosses will be the next
step;

- it seems that organizing the system of trainemgd exchange of the scientific
documentation service’s staff would be very helpful

- documentary functions have an interdiscipliradrracter;

- many institutions put information concerning fiedd of the constitutional law in the
Internet - information from the general outlinetbé legal system in a given country to the
selected normative acts and judiciary judgments.
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THE EFFECTS OF DECISIONS BY THE CONSTITUTIONAL COUR T
by Mr Kestutis LAPINSKAS, Judge, Constitutional Cowilnius, Lithuania

1. The implementation and legal force of decisionspaeld by institutions of
constitutional supervision confront us with a migiteted problem. First of all the problem
can be tackled taking account of the model of ¢turiginal supervision, that is, taking into
account specific organisational forms of supervisithe American model, where courts of
justice are in charge of constitutional supervisepparently favours the implementation of
court decisions according to general rules applianpem. In this case, we will deal only
with some peculiarities of acts of constitutionapsrvision, as compared with other legal
acts.

Essentially different problems arise when considgedecisions adopted by constitutional
courts and their implementation. In fact, everhis tase | doubt whether we can talk about
any uniformity or identicalness of problems. Theidi®ns adopted by constitutional courts
and their realisation to a large extent dependugh $orms of constitutional supervision as
preliminary orex post factpconcrete or abstract, as well as on the jurigmhabf

constitutional courts, the way a particular counigws the institution of constitutional
supervision and the settled legal traditions ofabentry.

In this report, most attention will be paid to spéconstitutional supervision, that is, to the
problems of implementation of decisions adopteddmnstitutional courts which are
illustrated by and based on legal regulation antlypan the practice of the Constitutional
Courts of the Republic of Lithuania and the RepubfiLatvia.

2. According to the law, the Constitutional Courttloé Republic of Lithuania
collectively adopts 3 kinds of acts: rulings, carsibns and decisions. They are all often
referred to generally as decisions. However, eauth & act has its own purpose and legal
meaning and triggers off different legal consegesn&rom this point of view, the aforesaid
acts may be grouped into 2 main classes: procedacalments (decisions) and final acts
(rulings and conclusions). Having investigated setiled a case in essence, the
Constitutional Court passes a ruling. In certasesadefined by the law, the final act of the
Constitutional Court is called the conclusions, levldiecisions are adopted on various
procedural questions which arise in the procegsepgaring a case and considering it in a
court sitting.

A ruling is adopted as the final act having invgsted a case on compliance with the
Constitution or legality of a disputed legal ace(ia law or other act of the Seimas, the
President of the Republic, or a governmental adtjle conclusions are adopted as the final
act by the Constitutional Court having investigagethse on an inquiry, when it is requested
to express an opinion on one of the following issue

1) the violation of election laws during presidahglections or elections to the Seimas;

2) whether the health of the President of the RipobLithuania is limiting his/her
capacity to continue in office;
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3) the conformity of international agreements @& Republic of Lithuania with the
Constitution, and

4) the compliance with the Constitution of concr@téons of Seimas members or other
State officials against whom impeachment proceexdivaye been initiated.

Thus, rulings and conclusions may be defined asnibst important acts, since they are
adopted only after a respective case has beendavadi They express the will of the
Constitutional Court, which is final and not subijecappeal. The will is binding on
everybody, with the exception of conclusions whacé always presented only to the party
which made an inquiry. By means of these acts thestutional Court implements its major
function: it executes constitutional justice.

3. Decisions of the Constitutional Court, as mentébabove, are usually procedural
documents which establish significant procedurti/dies (to join two petitions into one
case, to assign the case for hearing in the Citings to postpone and renew investigation of
a case on the request of the parties to a casp,Mtst often these acts are of single
application, they establish the important procedactivities and to follow and express the
Court’s will concerning requests of the partiesctsacts usually only state legal facts,
therefore normally no problems arise as to the @@t of most of the acts, because the
times of their adoption, coming into force and iempkentation coincide. However, the
analysis and practice of application of the Lawtlua Constitutional Court of Lithuania show
that not all procedural decisions of the Courtegeal in force. Apart from the aforesaid
ordinary procedural decisions, another group ofsileas is made up of decisions which in
their import and legal consequences are nearlyl égulae final acts (rulings and
conclusions). They are also worth discussing bexatithe fact that they often have their
own peculiar mechanism of coming into force andrtben particular effect. There are the
following types of Constitutional Court acts in litania:

1) A decision to refuse to investigate a petitiom inquiry. Such a decision is adopted
only on the bases established in Articles 69 andf&be Law on the Constitutional
Court (when the petition is submitted by a non-atifed subject, when the issue does
not fall under the jurisdiction of the ConstitutadrCourt, when the question raised
has already been investigated or is being exanbgdhe Constitutional Court, when
the petition is grounded on non-legal motives).¥®@a must be given for decision
and its duplicate presented to the petitioner. Sudlcision, according to its legal
consequences, may be considered amongst the ¢itsaltgputs an end to the
preliminary investigation of respective materiatiaiter it the final decision, which is
not subject to appeal, is adopted. This meanglieatame subjects cannot address the
Constitutional Court on the same issue and ondheegrounds.

2) A decision to dismiss initiated legal proceedingay also be considered as one of the
final acts. The grounds for its adoption may béhefsame nature as in the first case;
however, stages of proceedings at which theseidaesiare made are essentially
different. In the first case, we have a refusaht@stigate a request, that is to say, to
prepare a case for court hearing; while in the sg@ostance, such a case has already
started to be investigated. Apart from the afoegapunds for dismissing initiated
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legal proceedings, the law provides for yet otlreugds: the cancellation of a
disputable legal act (part 4 of Article 69). It sidbbe noted that so far in the practice
of the Constitutional Court of the Republic of Li#mia this has been the only ground
used to dismiss initiated legal proceedings. Aitenshould be paid to the fact that a
decision to dismiss initiated proceedings can bg sinilar in its inner structure to
the main final act (a ruling): after the introdustsection both contain "establishing”,
"holding" and "resolutionary” parts. The holdingtpas usual, contains legal analysis
of the disputed act (or part thereof): the argumanid assessments of the
Constitutional Court are set out herein. Thus thidihg part of this kind of decision
has a similar residual value for the practice galeapplication and the doctrine of
constitutional law to that of the holding part bétruling of the Constitutional Court.
However, the contents of the resolutionary parsdiferent: the resolutionary part of
the ruling gives an answer to the question whedhdisputed act (or part thereof) is
legal (i.e. whether it contradicts the Constitut{tme law), or not), while the
resolutionary part of the decision establishesatitieof the Constitutional Court to
dismiss initiated proceedings or not.

A decision to accept the motion of the Presiadnihe Republic or Seimas resolution
which requests an investigation as to whether @ lagt conforms with the
Constitution. It should be noted that such a denisias a double nature: first of all it
is regarded as an ordinary procedural act estabjgshe Court’s will to start a case of
constitutional justice based on the motion of thesklent of the Republic or Seimas
resolution; second, it is an act of exclusive sapmntary legal force, because on
these grounds the provision concerning the suspemdia disputed act, established in
part 4 Article 106 of the Constitution, comes ifdcce. Therefore, the Law on the
Constitutional Court establishes special rulesheradoption of such decisions, and
provides for special procedures for suspendingputéd act and the cancellation of
the force of the decision. Namely, the Law on tlea€itutional Court establishes that
such motions of the President of the Republic &aed3eimas are to be preliminarily
considered within three days and a decision hag tmade in the Court hearing
whether to accept the request for investigatiothénConstitutional Court. In the cases
where the Constitutional Court makes a decisicactept the request, the Chairman
of the Constitutional Court must make an officimhauncement either in tiugficial
gazette'Valstybes zinios” The News of the Stater in a special publication of the
Seimas, or in the press through the Lithuanian Negency (ELTA). The
communiquénust contain the exact title of the act in questtbe date of its
adoption, and, in accordance with Article 106 @& @onstitution, the validity of the
act is suspended from the day of its official ammmment until the ruling of the
Constitutional Court concerning the case is annedntwo outcomes are then
possible. First, if the Constitutional Court havingestigated a case, adopts a
decision that a disputed act contradicts the Canistn, from the day of the official
announcement of the ruling the disputed legal @cpért thereof) loses its legal force
as it cannot be applied in practice any more. fesns that on the same day the
temporal suspension of that act expires. Seconthsas where the Constitutional
Court, having investigated a case, adopts a decikat the disputed act is in
compliance with the Constitution, the Chairmanha&f Constitutional Court
immediately makes an official announcement abouttihe aforesaid publications. In
this announcement, the Chairperson must statexd @tle of the act in question,
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the date of its adoption, the main point of théngibf the Constitutional Court
concerning this issue, the date of the adoptiah®fuling, and that the validity of the
suspended act shall be restored from the daytitgtuling is announced.

It should be noted that during the first threergemork of the Constitutional Court of
Lithuania, the aforesaid mechanism of suspendiggutied acts was not used. Only
once, on 25 June 1996, the Seimas adopted a liesdiatappeal to the Constitutional
Court with the request to investigate whether thiens of two laws were in
compliance with the Constitution.

A decision to impose penalties on officers tizens (pursuant to Article 40 of the
Law on the Constitutional Court). It is also a fiaat, not subject to appeal, which is
sent to the bailiff to be executed.

A decision to correct a ruling. Pursuant to élei58 of the Law on the Constitutional
Court, the Constitutional Court having promulga@ediling may, on its own initiative
or at the request of the parties to the case, dorraccuracies or obvious editor’s
mistakes present in the ruling providing they doaimnge the essence of the ruling.
On account of this, the Constitutional Court ad@pt®rresponding decision which is
sent and announced pursuant to the procedure iskitbby this law. Thus such a
decision becomes something like a constituentggarte ruling.

A decision to interpret Constitutional Courtingjs. Constitutional Court rulings may
be interpreted only by the Constitutional Courthat request of the parties to the case,
other institutions or persons to whom it was sengn its own initiative. A decision
on an interpretation of the Constitutional Coufingiis passed at the Constitutional
Court hearing as a separate document; it is sehdanounced pursuant to the
procedure established by law. Such a decisiorsstatated as a constituent part of
the ruling, therefore general rules regarding thraiag into force and application of
rulings are applied to it.

A decision to review Constitutional Court rulsa@®ursuant to the Law (Article 62),
Constitutional Court rulings may be reviewed oroi initiative, if:

“1) new, vital circumstances arise which were wwn to the Constitutional
Court when the ruling was passed,; or

2) the constitutional norm on which the ruling viesed has changed.”

If some of the aforesaid grounds arise, the Curigthal Court adopts a decision on
reviewing a corresponding ruling and starts thegtigation of the case novo A
decision of the Constitutional Court concerningitsng may also be reviewed if the
ruling was not interpreted according to its actt@itent. This type of decision differs
from ordinary procedural decisions as on their gosuthe validity of the final acts -
rulings - is terminated. So far the ConstitutioGalurt of Lithuania has not adopted
such a decision.

Turning now to the decisions of the ConstitutioBaurt of Latvia and their legal
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force, a short review of the bases of legal reguiadf all these issues is absolutely necessary.
In this context, we may speak about two levelsegltation: constitutional regulation and
regulation by laws. Article 85 of the Constitutiohthe Republic of Latvia (5 June 1996
version) establishes the chosen model of congtitatijustice - the Constitutional Court, the
bases of its competence, and principal provisidriseoorder of its composition. Those short
constitutional provisions are elaborated in the Situtional Court Law of the Republic of
Latvia, which establishes that “the ConstitutioBalurt shall hear cases pursuant to the
Constitution and this Law only” (Paragraph 1, Adit). The aforesaid Law also provides
that work procedures of the Constitutional Couglisbe set out in the Rules of the
Constitutional Court which shall be adopted by bscdute majority vote of the entire total of
the judges (Article 14). However, Article 26 of thaw reads that “the procedure for
reviewing cases is provided for by this Law andltve on the procedures of the
Constitutional Court.” We may judge on the recipiyof the aforesaid Rules and the Law on
the procedures from Paragraph 1 of the Transitipralisions of the Law: “Until the day
when the Law on the procedures of the Constitutiooart is enforced, the procedure for
reviewing the cases shall be regulated by this &adithe Rules of the Constitutional Court.”
It should be noted that at the time of the semin@ither the Rules nor the aforesaid Law
have yet been passed, therefore the issues offtagalof acts of the Constitutional Court of
Latvia will be reviewed on the basis of constitnabprovisions and of those of the
Constitutional Court Law.

5. The main provisions concerning acts adopted byiastitutional Court are
formulated in the Constitutional Court Law of LatvilThe law speaks of two forms of such
acts: decisions and verdicts. While consideringegarissues, for example those about the
classification of acts, for the sake of conveniealtéhe acts will be referred to as
Constitutional Court decisions.

According to the procedure of adoption, one-peisah collective decisions may be
distinguished. One-person decisions, on behali@Qonstitutional Court, are adopted by the
Chairman and judges of the Constitutional Coure @acision is adopted after having carried
out a preliminary investigation of a received resjubJsually these are procedural acts which
settle the fate of the issues submitted to the €Ctwstart preparing a judicial case, or to
refuse to do so. Consequently corresponding aoterding to their contents, may be called
positive or negative decisions. A positive decig®the grounds for carrying out other legal
actions in the initiated proceedings, while a niegadecision is regarded as the final decision
on the request submitted to the Constitutional Célomwever, the law gives a petitioner the
right to appeal against a negative decision tadbestitutional Court within 2 weeks. So
actually a negative decision adopted by the Chairargudges of the Constitutional Court is
only considered final if an appeal has not beegédddagainst it (i.e. it has come into effect).

The decisions of the Constitutional Court Chairrt@aforward the case to be prepared for
judicial investigation (review) are considered ®ibdividual decisions. It is a typical
intermediate procedural decision which establishesend of one stage of proceedings
(preparation of a case for investigation), and poed legal preconditions to start another -
that of judicial investigation. As compared withthuania, here such a procedural decision is
adopted collectively by the Constitutional Courtiprocedural sitting.

6. Collective Constitutional Court decisions are addpeither by 3 judges or by all the
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judges of the Court (not less than 5 judges). Adicgy to their purpose and contents,
collective decisions may be classified as procddund final. In the Constitutional Court Law
of Latvia, the final act is called the verdict &hwill be discussed later). Procedural collective
acts are called decisions, and the following areesexamples:

1) decision to extend the term of preliminary irtigegtion of the petition submitted to
the Court to 2 months;

2) decision to extend the term of preparation chse for judicial investigation (review)
to 2 months;

3) decision on an appeal on an adopted decisiogftise to initiate a case;
4) decision on holding a closed session of the @atisnal Court;
5) decision on the dismissal of legal proceedings.

Two of the aforesaid procedural decisions haveufeatcharacteristic of a final act, i.e. they
actually terminate further legal proceedings conicgy the investigated issue. The first case
relates to a complaint on individual decision tfuse to initiate legal proceedings. The
submitted complaint is investigated collectivelybpdges, who adopt one of two possible
decisions: 1) to satisfy the application and ttiate a case, or 2) to refuse to initiate a case.
According to legal consequences, these collec@agstbns are equal to the aforesaid
individual procedural decisions of judges. Howewegative collective decisions are final
and not subject to appeal.

The second decision is aptly called the closingroteedings. These are cases where, after
instituting legal proceedings, it becomes cleat there is no point pursuing these
proceedings and adopting a verdict. The casesietlg indicated in Article 29 of the
Constitutional Court Law of the Republic of Latvimmely: 1) upon a written request of the
applicant; 2) if the disputed legal norm (act) aslonger in effect; 3) if the Constitutional
Court finds that the decision to initiate the cdees not comply with the provisions of this
Law.

7. One of the main problems of implementation of siecis adopted by institutions of
constitutional supervision is the establishmerthefmoment at which invalidity of
unconstitutional laws begins. Possible variantdrdjn the moment of recognition of a law as
contradictory to the Constitution, i.e. as soothasConstitutional Court ruling has been
announced in the Court room; 2) from the momertffifial publication of the ruling in the
press, which is the date of its publication (tsishe case in Lithuania now); 3) from the day
of the adoption of an unconstitutional law; 4) frtime date set by the Constitutional Court.
There are quite solid arguments for each of thas@mts.

Professor M. Romer, basing himself on H. Kelsewstdne of constitutional supervision,
draws a conclusion that the termination of validityunconstitutional laws is possible only
pro futura It is a distinctive feature of constitutional cbpractice making the system more
superior and advanced than the casual constitutipu@esi-control, according to which
unconstitutional laws are held not to be laws ankave no legal force from the very
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beginning (i.e. from their passing and coming ifst@e). According to the Anglo-Saxon
system, unconstitutional laws are not laws atradl @nnot be applied. However, it is
doubtful whether such a conception increases ttiesty of the law and public trust in the
law, strengthens law and order and legal discipline

Meanwhile, a constitutional court practice withatidity of the law onlypro futuroraises
confidence in the law and strengthens law and poiteates the feeling of being legally safe,
and increases respect in the existing legal system.

H. Kelsen even maintains that for the aforesaidara a constitutional court may not
suspend the validity of unconstitutional laws immagely but only from a definite date in the
future. Attention should also be paid to the faettin this case quite a paradoxical situation
is created:

1) corresponding laws (or parts thereof) are rersaghas anti-constitutional by a court
decision;

2) the same decision prolongs the period in whintouastitutional laws are in force for
some time;

3) this allows new legal consequences to be creatdtle basis of laws recognised as
unconstitutional. It is doubtful, however, whetsech a situation is unquestionably
compatible with the conception of constitutionadtjae.

8. The main collective act of the Constitutional GafrLatvia is called the verdict. It is
not a constitutional title since Article 85 of t@enstitution of the Republic of Latvia, whose
purpose is to establish constitutional ground$efdtatus of the Constitutional Court,
contains not a single term “decision”; though ys&he Constitutional Court shall be
empowered to declare laws and other normativeagiarts of same as null and void”. Of
course, such an action of the Constitutional Cowst have a specific form of legal
expression, which may only be a particular Couciglen in a specific case. The importance
of the aforesaid provision manifests itself firéad in the fact that it establishes the legal
force of Constitutional Court decisions: these €decisions may be the basis for
recognising disputed acts (or parts thereof) asigdwest their legal force. This 1) means that
the corresponding Constitutional Court decisiomsfaral and not subject to appeal (they
settle the question of constitutional legality efpited legal acts, which cannot and will not
be either denied or reviewed, nor may a complenmgotanfirmation of its force be
demanded); 2) entirely and clearly settles thedategal acts (or parts thereof) recognised as
unconstitutional: by the Constitutional Court demisthey are recognised as having lost their
legal force. Therefore, institutions that had addptuch acts are relieved from technical
troubles which involve taking care of revoking unstitutional acts (or parts thereof) in the
future. Taking account of the features mentionea/apwe may speak about a special legal
force of final decisions of the Constitutional Cooif Latvia. On the other hand, this raises (or
at least makes topical) the known theoretical gwibtoncerning the participation of the
Constitutional Court in legislative activities, atia threat which therefore arises to the
principle of division of powers.

9. The verdict is adopted by a majority vote of theges after the case of constitutional
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jurisdiction has been considered according tohaldrocedural rules at the court session. The
Constitutional Court Law of Latvia requires thaasens be given for the verdict reached, that
is, it must indicate the following things: the diged legal norm (act); circumstances
established by the Constitutional Court; argumants proof justifying the conclusions of the
Constitutional Court; arguments and proof by wiled Constitutional Court rejects this or
other proof; provision of the Constitution or oth&w pursuant to which the Constitutional
Court considered whether the disputed legal noat) @mplies with the legal norm of

higher force; ruling of the Constitutional Court&ther or not the disputed legal norm (act)
complies with the legal norm of higher force.

The Law strictly states that the verdict of the &@ntional Court is final and may not be
appealed. It shall come into legal effect at theetof announcement, and it shall be binding
on all state and municipal institutions, officeslafficials, including the courts, also natural
and juridical persons. The timing of the verdichanncement is thus very important as it is
this moment that causes respective legal consegseAccording to the Constitutional Court
Law of the Republic of Latvia, the timing of thergiet announcement should be considered
the time of the public announcement of the veraidhe Court session (see Articles 27 - 30).
This shall be done not later than 15 days afteséssion of the Constitutional Court. Having
announced the verdict, its duplicate shall be foded to the parties to the case not later than
three days afterwards, and shall be publishedepthss not later than five days after the
verdict is announced.

Legal consequences of the Constitutional Courtigegegnerally, as it has already been
mentioned above, are defined in the Constitutiod, they are specified in the Constitutional
Court Law which establishes that any legal norn) (abich the Constitutional Court has
determined as incompatible with the legal normighér force shall be considered invalid as
of the date of announcement of the verdict of tbagfitutional Court, unless the
Constitutional Court has ruled otherwise; moreoiféhe Constitutional Court has
recognised any international agreement signedtereshinto by Latvia as incompatible with
the Constitution, the Cabinet of Ministers is imnagely obliged to see that the agreement is
amended, denounced or suspended or that the amtésshat agreement is recalled
(Paragraphs 3 - 4, Article 32).

10.  Although we may come across gaps of legal reguriati the legal system, most often
new laws substitute for previous laws. Usuallgiiridicated in a new law that from the day
of its coming into force the previous law losesviddidity. Therefore, in practice a question
often arises whether in cases when a law is resedras unconstitutional the validity of the
act that was in force before should be automayicatored. Such reasoning is mostly based
on practical reasons - so that there would be sawa (gaps) in the legal system. A formal
argument is also presented: having recognised dawewas unconstitutional, the reference
concerning the substitution of a previous law veithew one also loses its legal force. Thus it
is essentially suggested in such cases to retutretstate that had existed till the passing of
the unconstitutional law. However, such argumerashardly acceptable though they do have
some common sense. First this would mean that stiaaional court decision is given
retroactive validity. Secondly, in this case a d¢vasonal court practically would start
performing functions of the legislature, as remafagaps from legislation is an exclusive
prerogative of the legislator.
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11.  The question of retroactive validity of Constitutal Court rulings is solved in
different ways. For example in Italy, once a desisbn unconstitutionality of laws or norms
thereof has been promulgated, from the day of theplgation of the decision the law
(norm) is prohibited to be applied not only to fhaure relations but also to those relations
which were formed before the announcement of thaganconstitutional. In order to
prevent retroactive validity, the Constitutionalu®@oof Italy in its decisions on the
cancellation of acts directly indicates this (restricts retroactive validity or indicates that an
act is cancellegro futurg. In Austria, pursuant to the law, restricted watitive validity is
applied, i.e. such validity is applied to a susgehdase in the court which appealed with a
respective claim to the Constitutional Court. Ihestcases, the cancelled laws (norms) are
invalid onlypro futurg and the act that was recognised as unconstialtis@pplied to the
relations that arise till the adoption of a dedisiBerhaps owing to such a paradoxical
situation, in 1976 the Constitutional Court of Aisstvas granted the right to establish either
retroactive opro futurovalidity of laws (norms) at its own discretion. & federal
Constitutional Court of Germany also has some fseeth establishing validity of their laws
in time. Meanwhile, retroactive validity of Constitonal Court decisions of Turkey is not
provided for. In fact, H. Kelsen had provided foreaccase when a constitutional court
decision should be retroactive: namely, when tise cd unconstitutionality is filed by a court
of justice. In this case, i.e. when a judicial cassuspended, a constitutional court decision
should be applied retroactively because otherwig®uld be impossible to finish the
suspended case. In this case, it should not bettergthat the judicial case is suspended in
order to adopt a constitutional court decision aoabtful law (or any other legal act); the
adopted constitutional court decision is the grauiod renewing investigation of the case and
adopting a decision taking account of the constitatl court decision.

The law of Lithuania does not directly mention oelrtive validity of acts of the
Constitutional Court, but it is possible to discéris indirectly. Article 110 of the
Constitution establishes: “In cases when thergerends to believe that the law or other
legal act applicable in a certain case contradi<Constitution, the judge shall suspend the
investigation and shall appeal to the Constituti@wurt to decide whether the law or other
legal act in question complies with the ConstitntfidOnly afterwards, when the
Constitutional Court adopts a decision on a digpats, the court of justice renews the
investigation of the suspended case and settlakiitg into consideration the Constitutional
Court ruling that has already been passed. Thtigsrcase, the ruling passed by the
Constitutional Court undoubtedly is of retroactisaidity. It should be noted, however, that
in some rulings of the Constitutional Court of fepublic of Lithuania it is directly stated
that a ruling on an act that was recognised asnstitotional has no retroactive validity.
Thus the Constitutional Court practice concernetgoactive validity of acts adopted by the
Court should be regarded as dualistic.

12.  The Constitutional Court decision on complyinghndt request, i.e. recognition of a
disputed act (or part thereof) as unconstitutiomegans that such an act cannot be applied in
practice. However, a formal cancellation of actogmised as unconstitutional, i.e. their
removal from the legal system, varies from coutdrgountry. For example in Austria, they
speak aboutbrogationof such an act, in Spain and Germany aliroulidity, in Italy about
annulmenbf an unconstitutional act, and in Latvia, abowt declaration of such acts gl

and void(that is, such are the terms used in constitutiooart rulings).
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Pursuant to the Lithuanian law, the Constitutid@aurt, having finished the investigation of
a case concerning conformity of a legal act with @onstitution, passes one of the following
rulings:

1) to recognise that a legal act is in complianith the Constitution or the law;
2) to recognise that a legal act contradicts thes@tution or the law.

Thus the resolutionary part of the Constitutional@ ruling mainly only states the fact and
does not indicate the further fate of the act ra®y as unconstitutional (or illegal), i.e. the
means of its annulment, cancellation or removahftbe legal system.

It should be noted that in Lithuania the conseqasmd Constitutional Court rulings on
recognition of legal acts as unconstitutional afned in Article 107 of the Constitution
which reads: “Laws (or parts thereof) of the Repubf Lithuania or any other acts (or parts
thereof) of the Seimas, acts of the PresidenteRébpublic of Lithuania, and acts (or parts
thereof) of the Government may not be applied ftoenday of official promulgation of the
decision of the Constitutional Court that the actjuestion (or part thereof) is inconsistent
with the Constitution of the Republic of Lithuarii@he same consequences occur when the
Constitutional Court adopts a decision that acthefPresident of the Republic of Lithuania,
or acts (or parts thereof) of the Government cainttahe law.

The aforesaid constitutional provisions are stifirenspecific in the Law on the Constitutional
Court, where it is established that rulings passethe Constitutional Court have the force of
law and are binding on all authorities, courtsegmises, institutions and organisations, as
well as all officials and citizens.

The above method is the means used to achievedkeimportant aim: the act, recognised
as unconstitutional (illegal), is “paralysed” itnteot be applied in practice. At the same time
the necessary distance among state powers isedtaihus a court avoids participation in
legislative activities. It is held to the presungptithat a formal cancellation of acts,
recognised as unconstitutional, is the right ang dtithe legislator and respective
institutions of the executive. Such a provisiopastly established in Article 72 of the Law on
the Constitutional Court: “All government institotis as well as their officials must revoke
executive acts or provisions thereof which theyehagtopted and which are based on an act
which has been recognised as unconstitutional.h $uactice is being formed in the
Government and partly in the Seimas.

Moreover, the Law on the Constitutional Court elishles that the decisions based on legal
acts which have been recognised as contradicten@tnstitution or the law should not be
implemented unless they had originally been impleee: only until a relevant Constitutional
Court ruling came into force.

The force of the Constitutional Court ruling toegaise legal acts or parts thereof as
unconstitutional may not be overcome by a subsdqaoption of the same legal acts or
parts thereof.

13.  Obligatory execution of constitutional acts is\pded for in some countries. For
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example in Austria, though it is not a pervasivacgice, obligatory execution is carried out
by courts of justice (concerning claims on finahei#airs) or by the Federal President, who
is obliged to do this under the Constitution (whiee Constitutional Court addresses the
President with a corresponding requirement, theiéeeat through bodies under him,
including the military forces, must ensure exeautd the Court’s decisions). In Austria,
however, the bulk of the Constitutional Court diexis (e.g. those on distribution of
competence, on legality of legal acts, on integiren of laws, etc.) are of a declarative
nature (they become obligatory after they have Ipgemulgated), therefore obligatory
execution is not applied to them.

In Lithuania only one kind of Constitutional Coaxt may be subject to obligatory execution:
Constitutional Court decisions on imposing penalta officials and citizens. The decisions
are sent to the bailiff of a court of justice todbeecuted. In the practice of the Constitutional
Court of Lithuania, no such decisions have beemptadbas yet. It is worth noting that the
Constitutional Court of Lithuania almost exceptiltyyaonsiders cases on compliance of legal
acts with the Constitution and laws. So, rulingshiese constitutional cases are declarative,
their universally binding nature is guaranteedh®yConstitution and the Law on the
Constitutional Court. As a matter of fact, no sesiproblems concerning execution of
Constitutional Court rulings (i.e. refusal to execthem) have occurred in Lithuania.

According to the Constitution of the Republic offitiania, Constitutional Court rulings on
issues which are ascribed by the Constitution écctimpetence of the Court are final and not
subject to appeal. First this applies to the fawk - rulings which undoubtedly are of a
universally imperative nature and may not be reegwr changed by anybody else but the
Constitutional Court whose competence is alsoiotstt by the Law.

14.  Another type of final act should be discussedssply: the conclusions of the
Constitutional Court in Lithuania. The aforesaichgeal rule also applies to them, namely,
they are final and not subject to appeal. Neveetiglafter this rule part 3 of Article 107 of
the Constitution establishes that: “On the basihefconclusions of the Constitutional Court,
the Seimas shall have a final decision on the sssaeforth in part 3 of Article 105 of the
Constitution.” First of all it is important to patention to the fact that issues listed in part 3
of Article 105 of the Constitution are ascribeddimt competence of the Constitutional Court
and the Seimas, which means that these issues beetéickled by both institutions.
Moreover, a specific form of activity and power tisnare established for each institution: the
Constitutional Court presents conclusions on tleesfid issues (when requested by the
subject in power - the Seimas or the Presidert@Republic of Lithuania), while the right of
the final decision belongs solely to the Seimagré&fore in this case a rule that the
conclusions of the Constitutional Court are finadl anay not be subject to appeal is of
relative nature and they still can be subject szassions as there are no legal guarantees that
a final decision on a specific issue will invariabbincide with the conclusions of the
Constitutional Court. In this case, the aforesald at best means that, when the Seimas
adopts a different final decision, the conclusiohthe Constitutional Court do not change
and may not be cancelled because of that. Of cosusé situations are not desired, because
this would mean some sort of conflict (or its bewng) among powers. It can only be added
that from this point of view the legal force andanig of the conclusions of the
Constitutional Court of Lithuania undoubtedly diffeom Constitutional Court rulings.
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15. To conclude this report, | would like to summarisiefly the issue of the
implementation of the final decision of the Congtinal Court of Latvia: the verdict. First,
the time of coming into effect of the Constitutib@aurt verdict - from the moment of its
oral announcement at the Court session - presemts doubts.

The legal force of Constitutional Court verdictsegarded as equal to the legal force of laws
and other legal acts at issue, because an actstedtey the Court verdict may be directly
recognised as invalid. Taking account of thesesfactonclusion may be drawn that rules
similar to those established for the procedureoafiag into force of laws and other legal acts
are to be applied to the procedure of coming iatod of the verdict. Compare the aforesaid
procedure of coming into force of the verdict wiitle procedure of coming into force of
passed laws which is established in the Constitutibno other term is fixed, the laws shall
take effect fourteen days after their promulgatipirticle 69 of the Constitution). Evidently,
the time of coming into force of the Constitutio@durt verdict is essentially different from
that of the law and their amendments, and it isotfalwhether this might be regarded as a
positive thing as it does not aid the harmonisatibtine legal system.

Second, this drawback is at least partly removetheyhnorm of the Constitutional Court Law
which gives the Constitutional Court a large didoreary power to determine the time of
coming into force of the verdict.

Such vast rights of the Constitutional Court alline presumption that the Constitutional
Court when necessary will set a different time fribiat defined in the Law for the coming
into force of the verdict. In this case, one of than principles of the rule of law should be
followed, namely, that only promulgated laws arefiect (enlarging this postulate to cover
Constitutional Court decisions). Of course, theedaid discretionary right enables the
Constitutional Court to treat the issues of rettiwacvalidity of laws (and other legal acts) in
a much freer and wider way. However, this may caasbtional problems in the activities of
the Constitutional Court.

Third, the Constitutional Court Law mentions thesgibility of reviewing cases (Article 26),
but these issues are not regulated in a wide west. ¢ all, attention should be drawn to the
respective concepts used in the Constitutional Qaaw of Latvia, namely “application” and
“case”. The term "application" is used when an ariied subject addresses the
Constitutional Court requesting an investigationcashether a law or other legal act is
constitutional and legal. Once a positive decisias been made on such an application, a
concrete judicial case is instituted on its bastsich usually ends up with the adoption of a
verdict. Taking into consideration that the Comsitinal Court of Latvia provides for two
methods of investigation of cases - by three juadgdlectively and by the entire total of the
judges - we may presume that the norm of Articl®eRthe Law can first of all be applied to
the cases which are investigated by three judgésctively. Nevertheless, in any case
reviewing of a case means that the verdict adopeéore should be recalled or that its
soundness be reviewed. At the same time the legadiple which states that “the verdict of
the Constitutional Court is final and may not bpeaded” based on constitutional norms
becomes problematic.



