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1. I ntroduction

In the course of its work on the setting up of anblDdsman institution in the Republika Srpska
(Bosnia and Herzegovina) and the drafting of a lastituting the Ombudsman of the
Federation of Bosnia and Herzegovina, the Euro@eanmission for Democracy through Law
(Venice Commission) was requested by Mrs Gret Haleiman Rights Ombudsperson for
Bosnia and Herzegovina, to give an opinion on ftis&ribution of competences between the
Ombudsman institutions in Bosnia and Herzegoviee Working Group set up by the Venice
Commission and the Directorate of Human Rightstudysthe Ombudsman institutions in this
country was entrusted with this task. The Workingup, composed of Mr J.C. Scholsem,
Vice-President of the Venice Commission, Mrs Seopes, member of the Commission, Mr
Gil Robles Gil Delgado, formeDefensor del Pueblan Spain, and Mr Bardiaux, who is in
charge of international relations in the Officetloé FrenchMédiateur de la Républiquéas
held two meetings, one in Strasbourg, on 19 an#128® 1998 and one in Paris, on 27 May
1997. At these meetings it heard Mrs Gret Hallenndn Rights Ombudsperson for Bosnia and
Herzegovina, Mrs V. Jovanovic, Mrs B. Raguz and BIr Muhibic, Ombudsmen of the
Federation of Bosnia and Herzegovina, and Mrs Mardi President of the Human Rights
Chamber of Bosnia and Herzegovina.

The Working Group would like to underline from thetset that the Ombudsman institutions in
Bosnia and Herzegovina are still in a state of.fllilke Human Rights Ombudsperson is now
halfway through its first five-year term, and itshaot yet been decided in what manner it will
continue its work; the Ombudsman institution of Republika Srpska is still at the project
stage; finally, an Act defining theodus operandof the Ombudsmen of the Federation of
Bosnia and Herzegovina is currently in preparatibis not possible at this time, therefore, to
present a final report on the distribution of cotepees and structural and operational relations
of these changing institutions. The conclusiongaiord in this interim report are therefore the
provisional findings of the Working Group. They mhbg reviewed in the light of future
developments.

2. Theinstitutions and their functions
- The Human Rights Ombudsper son

The Ombudsperson of Bosnia and Herzegovina (itetitun conformity with Annex 6, Part B
of the Dayton Agreement) is an independent ingituconstituting one of the two branches of
the Human Rights Commission (provided for in Adidl para 1 of the BH Constitution and in
Annex 6 of the Dayton Agreement, Chapter Il, Payt the other branch being the Human
Rights Chamber. The two institutions are jointlgpensible for investigating manifest or
alleged violations of human rights enshrined in Buegopean Convention for the Protection of
Human Rights and Fundamental Freedoms and itsqmistaand discrimination in the exercise
of fundamental rights enshrined in other relevastruments.

The Office of the Ombudsperson is empowered tosiyate alleged or manifest violations of

human rights. Upon receipt of a complaint, it majoim the accused party and ask it to
comment. The applicant then has an opportunitggpand to these comments, following which
the Ombudsperson invites the parties to reacheadily agreement. If no such agreement is
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forthcoming, the Ombudsperson then drafts a regiating whether or not there has been any
violation of human rights, and if so, it may makeammendations with a view to securing fair
satisfaction. The party at fault must then state liantends to comply with the findings of the
Ombudsperson. Should that party fail to reply fuse to comply, the Ombudsperson publishes
its report and submits it to the High Representgatiad the Presidency. It may also refer the
matter to the Human Rights Chamber. For the pugobés investigation, the Ombudsperson
must have access to all official documents, evesetwhich are confidential. It may open an
investigation at its own initiative (Annex 6, AtecV, para 2). Under Article V, para 5 of Annex
6, the Ombudsperson may decide, at any stageerarsination of an allegation, to refer a case
to the Chamber. According to Article 37 b), adopte@eptember 1996, it may also refer to the
Chamber “any case referred to it for this purpogeh®e Ombudsmen of the Federation of
Bosnia and Herzegovina or by an equivalent ingtitubf the Republika Srpska”.

The Human Rights Chamber (instituted by Annex 6t Ba Articles VII to XIll) is a court
composed of fourteen members. Complaints of hungdutsrviolations are referred to it by the
Ombudsperson, on behalf of the complainant, orctiyrdoy the complainant. It examines the
admissibility and the level of priority of the cofamts it receives and decides whether the
complainant has exhausted the available domestiedies. The rulings of the Chamber are
final and binding.

The organisation of the Commission is similar imsarespects to that of the European Human
Rights Convention, the Ombudsperson being comparablthe European Commission of
Human Rights and the Human Rights Chamber to thegean Court of Human Rights. While
Article VIII, para 1 authorises cases to be refim@ectly to the Human Rights Chamber, in
principle all the complaints referred to the Hunitights Commission are first presented to the
Ombudsperson (Article V, para 1), which may refiemh to the Chamber when it considers that
there has been violation of human rights.

- The Ombudsmen of the Federation of Bosnia and Herzegovina

Three Ombudsmen — a Bosnian, a Croatian and oher"pturrently a Serb — are appointed for
a term of office similar to that of the Presidentl gudges of the Supreme Court. Each appoints
one or more assistants, with the approval of tresiBent. In particular, they must appoint
assistants at municipal level where the composiiaihe local population does not reflect that
of the whole canton. The Ombudsmen form an indeg@ridstitution. They are empowered to
examine the activities of any federal, canton omnitipal institutions, as well as complaints
from people whose dignity, rights or freedoms hallegedly been violated, particularly by or in
the wake of ethnic cleansing. In order to accorhgheir task, Ombudsmen must have access to
all official documents, even confidential ones. yhmay bring proceedings before the
competent courts and take steps to settle pendisesc The Ombudsmen present their annual
report to the Prime Minister and Deputy Prime Mimisof the Federation, to the President of
each canton and to the OSCE; at any time they mesept special reports and enjoin the local
institutions to reply.

- The Ombudsman of the Republika Srpska

The Ombudsman of the Republika Srpska has notee mstituted. A preliminary draft law
drawn up by the Venice Commission and the Diret#gooh Human Rights of the Council of
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Europe, with the help of the OSCE and the Officetri High Representative, has been
submitted to the authorities of the Republika Sapiit consideration (CDL (98) 12 def). The

comments in the present report are based on thisldw. It provides for the institution to be

composed of three Ombudsmen, belonging to the itoest peoples of Bosnia and

Herzegovina. The Ombudsman of the Republika Srpglsacompetences both in the human
rights field and in administrative affairs. Withouteing structurally related to the

Ombudsperson of Bosnia and Herzegovina, it shaddofding to the draft law) be able to refer
matters to the Human Rights Chamber via the Omlasdep.

The Venice Commission proposed setting up thigtitigin in its Opinion on the constitutional

situation in Bosnia and Herzegovina, with particulsference to the human rights protection
machinery (CDL-INF (96) 9). According to the Comsiim, setting up such an institution,
equivalent to the Ombudsmen of the Federation ddnBoand Herzegovina, will help to

establish a balanced, coherent system of humairts rigiotection throughout Bosnia and
Herzegovina.

3. Theparalle functioning of the ombudsman institutionsin Bosnia and Her zegovina

In terms of their functions, there are as many lanities as there are differences between the
three institutions mentioned above. All three nepeive complaints from individuals or initiate
investigationsex officia

The Ombudsmen of the Federation and the Ombudspef€nsnia and Herzegovina are more
human-rights-oriented, whereas the Ombudsman oR#yublika Srpska also has the more
conventional role of monitoring the proper functranof the administration.

The Ombudsmen of the entities have dealings witlthal administrative authorities in their
respective entities, while the Ombudsperson ofBibenia and Herzegovina has dealings only
with the entities and the state, as such.

The Ombudsmen of the entities are competent onlyatters concerning the administrative
authorities of the entities concerned, while thebQdsperson also deals with affairs concerning
the state authorities of Bosnia and Herzegovina.

Whereas the powers of the Ombudsmen of the Feolersgiem to be unlimited in time, those of
the Ombudsperson (and according to the Venice Cesiom's draft law, those of the

Republika Srpska Ombudsman) apply only to eventghwhbccurred subsequently to the
Dayton Agreement.

The main difference between the Ombudsmen of thigesnand the Ombudsperson of Bosnia
and Herzegovina, however, is the latter’'s speeiationship with the Human Rights Chamber,
within the framework of the Human Rights Commission

Indeed, the main activity of the Ombudsmen of théties consists in seeking solutions
acceptable to the parties in certain cases of hurggns violation or maladministration.
Although the FBH Ombudsmen are empowered to takéeradefore the ordinary courts and
the RS Ombudsman may refer a case to the CormtititCourt, and both may refer cases to
the Human Rights Chamber, their main activity is@ek settlements acceptable to the parties,
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in a spirit of respect for human rights. They tendresort to the justice system only in
exceptional cases, generally expressing their gigagent with the authorities’ reactions to their
work by publishing reports, particularly speciapogs. So their action is mainly of a non-
judicial nature.

The Ombudsperson of Bosnia and Herzegovina, oattie hand, is a hybrid institution. Set up
very shortly after the peace agreement, the Offfdde Ombudsperson was for a long time the
only institution responsible for introducing thergpean Human Rights Convention into the
legal system in Bosnia and Herzegovina. Whateaasethwho drafted Annex 6 had in mind, this
task has been carried out successfully, with theltr¢hat the institution has acquired a quasi-
judicial status. The Ombudsperson thus rules on the adhifitgsdf the complaints it receives,
seeks a friendly solution, investigates and comuaies its findings to the party allegedly at
fault and, if it is not satisfied with that partyassponse, refers the matter to the Chamber. At the
same time, at the hub of the human rights machimegvided for in Annex 6, the
Ombudsperson has a non-judicial activity when itidles, of its own accord, to conduct
investigations and draw up special reports.

This difference between the institutions accensutite confusion as regards their competences
ratione personae, materiae, tempoand loci and the various means of action they tend to
privilege (reports; referral to the competent caiuniegotiations with political authorities, etc.).
It also renders the structure of the whole ombudsagparatus in Bosnia and Herzegovina
particularly complex. The Venice Commission hagaly established that the human rights
protection machinery in the legal system of Bosmd Herzegovina is, on the whole, unusually
complex. The co-existence, side by side, of jutimigies responsible for specific human rights
tasks, courts expected to rule on cases of allagetan rights violations which are brought
before them, and non-judicial institutions for theotection of individual rights, evidently
results in some overlapping of competences whiohngawith the large disparities in the human
rights protection systems in the two entities, niagermine the efficacy of the protection
provided. To guarantee a balanced and coheremng\fst protecting human rights throughout
Bosnia and Herzegovina requires a certain equilibrbetween the legal systems of the two
entities, and a clear definition of the respectiwmpetences of the institutions operating within
the legal systems of the entities and the state.

4. Proposals concerning the distribution of competences and relations between the
ombudsman ingtitutions

4.1  The brief but conclusive experience of how dimebudsman institutions function in
Bosnia and Herzegovina clearly shows how usefudehastitutions can be in a society still
haunted by the trauma of war. By their flexibilapd the flexibility of their procedures, and
their multi-ethnic or international compositionetiombudsman institutions are able to react
promptly and effectively to the urgent situationsated by human rights violations.

4.2  The ombudsman structures of the constitueittesnbeed to be more similar terms of
their composition, powers and means of action. s laws governing these institutions are
currently being drafted, care must be taken todadisparities in the manner in which they
operate.

4.3 In the not-too-distant future, however, and pibssible before the end of the
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Ombudsperson’s first term of office, a structumbrganisation of itsnodus operangiand
consequently that of the Human Rights Chamber, rbasundertaken. The quasi-judicial
sorting rolenow performed by the Office of the Ombudspersaukhin fact be taken over by
the judicial bodyresponsible for protecting human rights. This wlobok in keeping with the
trend in the organs of the European Convention em&h Rights, where the original Court and
Commission have been merged into a single organEtlropean Court of Human Rights
provided for in Protocol No 11 to the ConventiotmeTOmbudsperson could then concentrate
more on its more conventional mediation functiowghout so many procedural constraints
(application deadlines, exhaustion of other remsdievhich are uncharacteristic of the
ombudsman’s work. This should not prevent the Omapecdson from referring cases to the
proper courts (the Human Rights Chamber or evenCiiestitutional Court of Bosnia and
Herzegovina).

Reorganising the work of the Ombudsperson in tlaig @oes raise certain practical difficulties.

The Chamber will have to be given the powers okgtigation and examination currently
enjoyed by the Ombudsperson, particularly the pdeeénvestigate and prepare cases brought
before it. This means extending the powers of than@ber (investigation, hearing of cases
referred by the Ombudsmen of the entitiesys standof same) and also its wherewithal (large
secretariat with a good knowledge of the ECHR, @sdtp report on investigations). Indeed,
such a move seems not only recommendable for thereocy of the ombudsman system but
actually necessary for the functioning of the Chaitself; many of the cases brought before
the Chamber even now are brought not through théudsperson but directly by the
applicants.

4.4  The competence of the Ombudsperson shouldbalsmnfined to matters concerning
the State of Bosnia and Herzegovina and “intety@ntjuestions Clearly as the state
institutions are gradually set in motion and begfiectively to exercise their powers under the
Constitution of Bosnia and Herzegovina, the citizevill be increasingly concerned by the
decisions of those institutions. Similarly, theageration required in numerous areas under the
Dayton Agreement -between the entities themselvbstaveen the entities and the state - seems
to point to a likely increase in the number of sas®olving both entities. It is in this field that
the Ombudsperson will have to develop its actisjtizhile in the medium term questions
concerning only one entity should fall within theckeisive ambit of the Ombudsmen of the
entities.

In the interim, however, the Ombudsperson will hevé@ave parallel competences to those of
the Ombudsmen of the entities.

45 Clearly, therefore, there will be no hierarehigelationship between the three
institutions they will each function independently. In partany there must be no possibility of
appealing decisions of the Ombudsmen of the entiore the Ombudsperson.

4.6 However, the Ombudsperson must be empoweredrdanise co-operatiorand
consultation between the institutions. It is impatt that there should be arrangements for
communication, mutual information and consultation,even co-operation in certain cases,
particularly when a case is brought before the grmstitution, or where it emerges in the
course of proceedings that an institution lackisgliction. Regular meetings of the Ombudsmen
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of the entities and the Ombudsperson should be inelstder to determine what form co-
operation should take and, where necessary, denig@nt action to be taken. The initiative to
convene these meetings and the form they shoukl &k well as the procedure for taking
decisions and their scope, could be agreed joiftig. flexibility and the informal nature of the
ombudsman institutions should favour this develapme

4.7 The reform broadly outlined above will, of ceey require the amendment of certain
fundamental texts of the institutional apparatu8rimex 6. One should note, in this respect, that
provision is actually made, in Article XIV of Anné for revision of thenodus operandif the
institutions concerned, starting five years after éntry into force of the Dayton Agreement. As
responsibility for the continuation of the institms provided for in Annex 6 lies, in principle,
with the institutions of Bosnia and Herzegovinasdéems that the most appropriate means of
carrying out the reform would be an organic Lavbéocadopted by the Parliamentary Assembly
of Bosnia and Herzegovina.



