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Introduction

1. This report was adopted by the Sub-Commissiomtennational Law at its meeting in
Venice on 11 June 1998, and was approved by ther@ssion at its 35 meeting (Venice, 12—
13 June 1998).

2. The purpose of the report is to present the fegadations of foreign policy in a large
number of States with different legal culturespider to show their diversity and identify the
main trends in this sphere. It primarily considtseplies to the sub-committee's questionnaires,
received from the following countries: Albania, Agma, Austria, Belgium, Bulgaria, Canada,
Croatia, the Czech Republic, Denmark, Estonia,ahi France, Georgia, Germany, Greece,
Hungary, Italy, Kyrgyzstan, Latvia, Liechtensteldthuania, Malta, Moldova, Norway, the
Netherlands, Poland, Portugal, Romania, Russiava§ia, Slovenia, South Africa, Spain,
Sweden, Switzerland, Turkey, Ukraine and UnitedeStaf America.

3. Foreign policy unquestionably serves the natidnterest in the broadest sense.
However, nowadays it is no longer left entirelyhe discretion of governments. It has ceased to
be uncontrollable. On the contrary, it obeys certigigal rules which are, in a sense, its
foundations and which act as curbs on States' dreedf action, in the interests of the
international community and of all the countriesobging thereto. The legal foundations of
foreign policy are therefore made up of both résnternational law and rules of domestic
law.

4. Although the report was above all intended t@ Istudy of the aspects of domestic law
that affect foreign policy, it very quickly becarapparent that a comparative study confined to
domestic law alone would be incomplete, so closelynational legal systems mesh with the
international one, in particular in the context Exdfiropean integration. It therefore proved
necessary to take into consideration the cardinakiples of international law and certain
facets of the European Union's common foreign polithe Sub-Committee consequently
devoted part of the round-table on the legal fotioda of foreign policy, held on Santorin on
26 and 27 September 1997, to those matters.

5. It is only natural that foreign policy concemirelations between States should, first and
foremost, be governed by international law, the/ ypeirpose of which is to regulate inter-State
relations. As members of the international comnyiStates enter into an obligation to conduct
their foreign policy with due regard for and inlfobmpliance with international law, that is to
say treaties binding them, international custone, gjeneral principles of law, the binding
decisions of international organisations and evedgr certain conditions, unilateral decisions
by States, which may also give rise to internatiobtigations. To be more precise, States must
observe the three cardinal principles of the preis¢gernational system instituted by the Charter
of the United Nations: the principle of settlemehtinternational disputes solely by peaceful
means (Article 2, paragraph 4), the principle dfaiaing from the threat or use of force in
international relations (Article 2, paragraph 4)ddhe obligation to comply with resolutions
passed by the Security Council in matters of irg@omal security under Chapter VII of the
Charter of the United Nations. In their mutual tielas States are likewise required to observe
the principles and rules of good-neighbourlinedsesk obligations, incumbent on all States,
serve a higher legal interest of the internati@mmhmunity, that of restoring global peace and
security. At a time when the spectre of war hasnaigegun to haunt Europe, posing a threat to
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democratic societies and to the process of Europeegration, the European Commission for
Democracy through Law cannot overstate the needs@wupulous observance of these
fundamental obligations arising from the presetgrimational system, which should moreover
constitute the main thrust of States' foreign polic

6. The primary focus of the foreign policy of Coilraf Europe member States, and of
other States sharing the same values, should Hefémd the democratic ideal and all that it
entails: the rule of law and protection of humaghts and individual freedoms. These
objectives are not just pursued and developed nviitates' national legal systems under the
supervision of the judiciary, in particular the stitutional courts, but also increasingly at an
international level, above all in the context ofr&ean integration. It is the very same
principles which make up the common constitutioharitage on which the European
integration process is founded. In its 1993 studlytie relationship between international and
domestic law, the Venice Commission recommendet "thare encouragement should be
given... to the incorporation of the principles of demogrdwman rights and the rule of law in
the international legal system" (recommendation.e].51t can but reiterate that
recommendation, while stipulating that these valwesst also be reflected in States' foreign

policy.

7. As to national law, the main focus of the stutig report sets out the rules applicable,
country by country. The aim is to make it easiecampare different countries' legal systems
and to allow an assessment of present trendssrsfitiere. It was decided to present the legal
foundations of foreign policy in each of the diffiet States according to a standard layout,
corresponding to the main themes addressed. Therdior each country, a first section
describes the principles observed when definingidor policy (A. Principles). The aim is,
firstly to identify those principles (1. Identifigan), their sources, their scope and their
substance, and, secondly, to consider their effogiss, in particular by examining the control
mechanisms guaranteeing their observance (2. Comteshanisms). Since this facilitates
comparisons between the different countries' legsiems, conclusions might be drawn as to
the existence of higher legal principles bindingtbe public authorities, which lead them to
define foreign policy not only with regard to paldl considerations but also in the light of legal
constraints. A second section describes the lggadards governing the implementation of
foreign policy (B. Implementation). It deals wittet respective responsibilities of the legislature
(1.), the executive (2.), the people (3.) and deabsed authorities (4.).

8. By analysing the replies it is possible to makeinventory of the legal foundations of
foreign policy and, hence, to bring to light a dwahd.

0. Firstly, there are a growing number of increasingly tdegiles governing who is
responsible for foreign policy, how it is implemedtand the options taken. At the same time, a
certain tendency to enforce compliance with thesh question is becoming perceptible. The
judiciary was long reluctant to review decisionketa by the public authorities in the foreign
policy sphere. In a number of countries the "AalesGouvernement" theory has meant that
action taken by the public authorities in foreignligy matters lies outside the courts'
supervision. Under that theory, where the goverrntgkes action at an international level
which is recognised as coming within its prerogattvs not fulfilling administrative functions,
and the exercise of governmental authority theeeflwes not fall under the supervision of the
courts, but under the political supervision of janent. This applies in France, Greece, Croatia
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and Slovenia, for instance. In yet other countjigcial review of action taken by certain
organs is banned. This is the case in Finland weigfard to presidential decisions and Acts of
Parliament. In the Netherlands, the constitutiobifts the courts to rule on the constitutionality
of international treaties. In Switzerland, they arehibited from performing any constitutional
review of federal laws and international treaties.

10. However, the ban on judicial review is becomiggs absolute in nature. Firstly, it is
open to review whether in taking a foreign polieécidion a given organ of the State exceeded
the powers conferred on it by the constitution. Tage-law of the United States Supreme Court
is of significance here (see the US contributiorséction 38 of the report). Secondly, certain
constitutional courts have established precedemtsdviewing not only whether decision-
makers acted within the bounds of their authobty, also the very substance of the decision
itself. This is true of preventive review of tresti conformity with the constitution but also -
and above all — of the concept whereby the exeeusivdeprived of its traditional freedom of
action whenever fundamental human rights are meisén example of this unobtrusive but
important development is to be found in the couttihal case-law relating to transfers of
sovereignty to the institutions of the Europeanddnand in particular to ratification of the
treaty of Maastricht by certain EU member Statasgch{sas Germany and France). The
unprecedented boom which constitutional law is miag at the end of the ®@entury can
but strengthen this trend.

11. Secondlyas a corollary to the emergence of legal ruleggong foreign policy and its
supervision, there is a move towards a degree wibdeatisation and decentralisation of the
conduct of foreign affairs. As globalisation pragges, the number of legal standards laid down
within international organisations or as a restlmailtilateral negotiations is on the increase.
Nowadays, conduct of foreign policy sometimes hasct immediate repercussions on the
lives of ordinary citizens and can hence no lottgeleft to the executive's sole discretion. This
tendency is apparent from the arrival of new player the foreign policy stage. The executive
naturally continues to have chief responsibilitytiiis sphere but it is being joined by other
actors, such as parliament and sometimes the pdopieselves. Long excluded from the
conduct of political affairs, in strict complianeath the principle of representative democracy,
the grass roots have gradually succeeded in obgandirect say in such matters. Their arrival
on the political scene ister alia reflected in the forms of semi-direct democradyoiduced by
many States, including with regard to determinatibforeign policy. Moreover, in response to
demand that power be exercised at a level clodeetoitizen, greater responsibilities have been
assigned to decentralised authorities and, somgtinee socio-professional groups or non-
governmental organisations, including in the fangiglicy sphere. The emergence of these new
players on the international scene is a sign ofptiesent tendency to overstep the traditional
limits within which foreign policy was conducted.

12. On the strength of the information which it hgethered, the Venice Commission
considers that it is in a position to draw a numifeconclusions in the form of guidelines for
member States of the Council of Europe and othatleStsharing the same values concerning
the implementation of their foreign policy. These/é their basis in both international law and
the fundamental values of the democratic societiaking up the Council of Europe and also
reflect the trends of national law in the fieldfafeign policy. Those conclusions are as follows:

I International law
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States are under an obligation to respect and ptement international law in good faith,
includingjus cogensules, treaties binding them, customary law, gananinciples of law and
binding decisions of international organisationsparticular:

- In the conduct of their foreign policy Statesalshrespect the three fundamental
principles of the international legal system, namekolution of international disputes
solely by peaceful means, refraining from the thi@ause of force in international
relations and compliance with resolutions passedthgy United Nations Security
Council in matters of collective security.

- In their mutual relations States shall act inomdance with the principles and rules of
friendly, neighbourly relations, which must guideit action at the international level,
particularly in the local and regional context.

Il. Democracy, Human Rights, the Rule of Law

In determining their foreign policy member Statdsttee Council of Europe and all States
sharing the same ideals shall take due accouheadsential values on which they are founded,
namely democracy, the rule of law and protectiohuwhan rights.

M. Democratisation of foreign policy

In their activities relating to foreign policy Stat shall enforce compliance with the
constitutional system and the law, and facilitatgesvision of government action by the
relevant constitutional institutions, namely thgiséature and, if need be, the judiciary.

Parliaments' interest in their countries' foreigiiqy is, at first glance, a positive phenomenon
which should be given approval and encouragemanpatticular, parliaments shall be fully

informed of such policy and examine it periodicatiyorder to participate in setting its principal

directions.

The judiciary, especially the higher courts, skeallorce compliance with the above-mentioned
essential principles of foreign policy, in partiaubs regards the application of international law
in the domestic legal system.

States shall inform individuals, as widely as palssiof the main lines of their foreign policy

and shall not impede free circulation of informatiabout foreign affairs and international

relations. They shall inform them of any actionytitsan take to defend their rights before the
international courts.

It is desirable that States take steps to ensuatetlie people and the relevant decentralised
authorities or non-governmental organisations aresulted about and, when necessary, even
directly involved in the determination and implertagion of foreign policy.

1. ALBANIA

1.1 Principles
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- Identification

There areno legal principlespecifically applicable to foreign policy.
- Control mechanisms

Pursuant to Article 24.4 of the Constitution, tBenstitutional Courtdetermines whether
international treaties are compatible with the Qitutgon prior to their ratification.

1.2 Implementation

- The legislature

Under Article 16 of the Constitution, the Peoplssembly has the following powers: ratify

or denounce political or military treaties, thosdating to frontiers, those concerning the
fundamental rights and duties of citizens, treatigsosing financial obligations on the State or
amending existing legislation and those which maiaision for ratification or denunciation
by the People's Assembly. The People's Assembliraterthe activities of the Council of
Ministers and the State Attorney's Department.

The Government is controlleby the Assembly, according to the normal contr@thnds
employed by parliamentary assemblies (vote of denite, interpellation etc.).

- The executive

The President of the Republitas the following powers (Article 28): he conclsdeeaties and
ratifies or denounces those which are not examinyeRarliament; he appoints and dismisses
diplomatic representatives, on a proposal fromPtresident of the Council of Ministers, and he
accepts the credentials of foreign representatives.

The Council of Ministershas the following powers (Article 36): it direa@sd supervises the
activities of Ministers and other administrativethensities, concludes treaties and adopts or
denounces those which do not need to be ratified.

- Decentralised authorities
District and regional authorities are not empoweeoedevelop international relations. They may

only co-operate with equivalent bodies in othetetan the spheres of investment, the economy
and culture (and possibly conclude agreements wioahot have the force of treaties).
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2. ARMENIA

2.1 Principles

- |dentification

Armenia's arrival on the international relationserse coincided with its acquisition of
independence on 23 September 1991. Before thmea®f the republics of the Soviet Union,
Armenia did not have the prerogative of conductitegown independent foreign policy.
Consequently, Armenia has only a short traditioforeign policy matters.

The central preoccupation of the Republic of Arraeisi the conflict in Nagorno-Karabakh.
Armenian foreign policy seeks a peaceful solutmihis conflict. Hence its active participation
in the work of international organisations sucliresMinsk Group, within the framework of the
OSCE, in order to resolve the Nagorno-Karabakhliwbnf

This policy issues in fact from the principles eegsed in Article 9 of the Constitution. This
article states the commitment of the Armenian aitibe to conforming with international
norms in the conduct of their foreign polichhe Republic of Armenia conducts its external
relations according to the norms of internationaiv, aiming to establish friendly relations in
accordance with the mutual interests of all cowesri

More generally, other constitutional provisions @aming the conduct of Armenian foreign
politics refer to international norms. For examplaticle 11 of the Constitution addresses
concerns of the Armenian diaspofdie Republic of Armenia contributes to the pres@maof
Armenian historical and cultural values, supportitng development of Armenian educational
and cultural life in other countries in accordaneéh the norms and principles of international
law.

Furthermore, the Preamble to the Constitution stidie Armeniarpeople’'s commitment to the
"universal values" of mankind. Article 48 of the ri@titution forbids the use of constitutional
rights and freedoms to "stir up national, racial agligious hatred or to advocate violence and
war". Finally, the Constitution prescribes the potion of human rights and freedoms in
accordance with "the norms and principles of iraéamal law" (Article 4).

- Control mechanisms

The Armenian Constitution institutes two types ohicol: the first political and the second
judicial.

First, the Government, which ensures the implentientzof foreign policy, as well as of
defence and national security (Article 89.6 of @@nstitution) is subject to political review by
the national Parliament of Armenia: vote of confide requested by the Government when
presenting its general policy statement, vote ofardfidence passed by members of Parliament.

Second, the Constitutional Court of the RepublidAahenia must review the conformity of
international treaties with constitutional normdgadoe their ratification by Parliament (Article
100.2 of the Constitution). In adopting the Consiinal Court of the Republic of Armenia Act
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(20 November 1995), Armenian legislators wantedntake this review mandatory: the
President of the Republic must in all cases subretnational treaties signed by Armenia to
the Constitutional Court to ascertain their confityrwith the Constitution. Treaties found to be
in conflict with the Constitution cannot be ratifieexcept where the Constitution is amended by
referendum (Article 6 para. 6 of the Constitutiofifie Constitutional Court passes judgment
not on the appropriateness but on the constituttgrod the international treaty.

2.2 Implementation

In Armenia, the classical royal prerogatives, nigtaim matters concerning international

relations, are allocated to the President of theuBkc. Given this extension of competence of
the President, the Armenian Constitution grantsPtidiament effective powers of review over
the acts of the President of the Republic.

- The legislature

First of all, the Parliament conducts a reviewhaf tise of loans and credits awarded to Armenia
by other countries or by international organisatiQfrticle 77 para. 1 of the Constitution). The
Armenian national Parliament may pass a vote oteowfidence in the Government at the
initiative of the Parliament (Article 84 of the Gatitution) or when the Government presents its
programme of action, within twenty days followirtigetformation of the Government or of the
Parliament (Article 74 of the Constitution). Finallht the instigation of the President of the
Republic, the Armenian national Parliament "rasifier denounces international treaties"
(Article 81.2 of the Constitution) and declares \@Aatticle 81.3).

Should the President of the Republic decree mdavalin the event of a declaration of war
(Article 55.13), the Parliament may request thesfiutional Court to give its binding opinion
on the use of armed forces in these circumstanméowing the conclusion reached by the
Constitutional Court, Parliament may decide, orngpke majority of members, to bring to an
end the application of Article 55.13 of the Conaidn (Article 81.3). Article 63.2 states that
"Parliament cannot be dissolved under a martialrlgime..." so as to ensure the continuity of
Parliamentary review of the actions of the Pregidéthe Republic.

- The executive

Although the implementation of foreign policy, defe and national security policies lies with
the Government, Armenian foreign policy is in factdomain reserved exclusively to the
President. It is the President who represents Aiami@ninternational relations; he determines
the general directions to be taken in foreign pafli@tters (Article 55.7 of the Constitution); he

signs international treaties and promulgates iotegimental agreements; it is he who is the
commander-in-chief of the armed forces (Article1250f the Constitution). Furthermore, he
grants accreditation to Armenian ambassadors awdives the credentials of foreign

ambassadors (Article 55.8). Finally, the Presideinthe Republic is the guarantor of the
independence, national integrity and security efRepublic (Article 49 para. 2).

- The people

Popular initiatives in matters of referenda areerotisaged in the Armenian Constitution. Thus



-13-

the people cannot intervene of their own accorthecountry's foreign policy. On the other
hand, any amendment to the Republic's Constitutan only be made by means of a
referendum (Article 111 of the Constitution), megnthat the people intervene in international
relations, notably in the case of modificationghe Constitution when an international treaty
contains provisions which are incompatible with @enstitution. Furthermore, according to
Article 114 of the Constitution, national soverdigoannot be the subject of a referendum.
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3. AUSTRIA

3.1 Principles

- |dentification

The Constitutional Law of 1955 provides that Auwstis to beneutral Article 9 of the
Constitution sets out tharinciple of comprehensive defencenfassende Landesverteidigiing
Theprotection of human rightswust be observed in domestic law as a constitaitiohe and by
virtue of the commitments undertaken pursuant ® rdtification of various international
instruments in this aréa.

- Control mechanisms

The Constitutional Courthas jurisdiction to review the constitutionalitijisternational treaties
(Article 140a of the Constitution, inserted in 1988d also compliance with international law,
customary law and convention law (Article 145). Apfom that it has no powers to give
rulings in matters of foreign policy. There are ex@amples of appeals (based on Article 140a
and Article 145) which have been declared admissibl

3.2 Implementation

- The legislature

Theestablishment of principles of foreign polisythe result of a procedure which first involves
Parliament. Moreover, certain treatiasist be approved by Parliamgfir example where they
entail the amendment of existing legislation, thewe a political character or they entail
financial commitments by the State (Article 50 lo¢ tConstitution)). In such cases, however,
Parliament's intervention comes at a late stagenwline treaty has already been drawn up and
signed, and therefore has no real effect. It hasrmefused to approve a treaty submitted to it.
There has been only one case where fresh negofiatiok place after the treaty was ratified,
but before the instruments of ratification wererexged.

There are also special rules concerning the comdehe Principal Commissiorof Parliament
for certain foreign policy measures in connectigthwhe European Union (Article 23 e) and
participation in the operations of the United Nasioand other international organisations
(Constitutional Law of 1965).

Parliament'spower of controlis exercised in the following ways: right to askrl@mmentary
guestions, right of inquiry, motions, vote of nanfidence. Parliament also exercises indirect
control over foreign policy by means of the vote the budget of the Ministry of Foreign
Affairs.

! See also articles 9.2 (introduced in 1981) and(R8foduced in 1994), as well as the constitutiona
law of 1965, all of which relate to cooperation lwihternational organisations, in particular witme
European Union, and require the Republic to follthe policies of the international organisations in
guestion.
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Matters are discussed in the Foreign Affairs ConaajtParliament in plenary and tGeuncil

for Foreign Policy(Rat fur auswartige Angelegenheitemhis Council was established in 1976
in response to the need for Parliament to takeipdhte preparatory stage of negotiations. The
Council consists of Members of Parliament, membéihie Government and senior officials.
However, there is some controversy over the wayhith Austria's representatives' scope for
action is thus restricted.

- The executive

Power to determine foreign policy belongs essdyttal the executiveHowever, the principle

of legality and the@ncreasing number of lawm various spheres which determine the rules
which must be observed (concerning, for example, idsuing of passports and visas,
cooperation in judicial matters, etc.), which requthe executive power to abide by the
legislative provisions in force in this area. Maather spheres, however, do not have a
legislative basis (for example the establishmerd areaking off of diplomatic relations,
diplomatic protection, an invitation to an inteipagl organisation to establish its seat in
Austria, the entire domain of economic and cultpdicy).

There is a shift in the balance of powers towahdgs@overnment. Within the Government the
role of the Minister for Foreign Affairs is becorginess important ashe Head of the
Government (in general) as well as other Ministesse an increasing sayith respect to the
areas for which they are responsible.

- The people
There is provision for the people to be consultedhe form of areferendumwhere a treaty

entails the amendment of a constitutional princ{fde example the treaty on accession to the
European Union).
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4. BELGIUM

4.1 Principles

- |dentification

The Belgian Constitution of 1831 contains very fgnovisions concerning the legal principles
applying to foreign policy. When the Constitutiomsvdrafted, international relations did not
have the importance that they have since acquii@d.explains why, although revised as far as
international relations are concerned, particulamlyl970 and more especially in 1993, the
Belgian Constitution remains very discrete as m@gdhe principles which should guide the
international action of the country. However twinpiples of a constitutional nature should be
mentioned in this regard:

a) The principle of independence and of territonegrity of the country asserted in two
constitutional decrees of the National CongreskBafiovember 1830 and 24 february 1831. The
solemn oath which the King is called to take befaoeeding to the throne recalls these
principles. The King must vow to observe the Cauastin and the Laws of the Belgian people,
to maintain national independence and the integoitythe territory (article 91 of the
Constitution). Moreover according to certain aushdhis principle of national independence
has a supraconstitutional value.

b) The constitutional provisions in force until B9%tated that the King "declares war". During
the constitutional revision of 1993, this text wasdified in the sense that "the King announces
the state of war". This change has been explaigatebwillingness of Belgium to conform to
the UN Charter and condemn wars of aggression.

Values like democracy, rule of law, the protectidrhuman rights and individual freedom are
not guaranteed as such by constitutional provisiortee field of foreign policy. It should be
noted furthermore, that, owing to the period in ekhit was written, the text of the Belgian
Constitution is extremely sober and not strongpldgical; it does not contain any reference to
democracy or to the rule of law. These valuesratizactly established through the arrangement
of technical rules concerning the exercise of po@ee can also consider these as guides, from
a political point of view, concerning country'sdan policy.

4.2 Implementation

The actors of foreign policy in Belgium can be aygmhed from "a vertical perspective" (given
the high degree of federalisation of the countng &om "an horizontal perspective" (in order
to show how the separation and the collaboratioposfers function at each level as far as
international relations are concerned).

4.2.1 Division of powers in the international sphex between the State, the Communities
and the Regions ("vertical approach")

This matter is very complex and has caused probfente the beginning of the federalisation
of the country in 1970The constitutional revision of 1993 has opted faymmetry between
the internal and the international competence @fGbmmunities and the Regions. This means
that when the federate entities are competent fioatéer in the internal sphere, they will also be
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competent in the international domain.

4.2.1.1 Participation in the creation of internatimal and supranational law
- Conclusion of treaties

In Belgium one should distinguish between exclusreaties, i.e. those where the State or one
or more of the Regions or Communities have exalustmpetence, and the mixed treaties, i.e.
those where the Federal State and one or manyafedsitities are competent.

As far as the exclusive treaties are concernedh eatity disposes (following article 167 83 of
the Constitution) of treaty making power. Howevike tgovernments concerned must first
inform the federal authorities of their intentioo énter into negotiations with a view to
concluding a treaty, as well as any consecutivallagt that they wish to accomplish (article
167 84 of the Constitution and article 81 81 of tiasv of 8. August 1980). If the federal
government expresses any objections, a consultatkas place within an ad hoc body (the inter
- ministerial Conference of foreign policy).

In case of disagreement, the King (i.e. the fedgmlernment) can block the negotiating
procedure through a royal decree deliberated in Gbencil of Minister§ in four cases
restrictively enumerated:

a) when the contracting party is not recogniseBéigium;

b) when Belgium does not have diplomatic relatiatth the contracting party;

c) when, as a result of a decision or an act ofState, relations between Belgium and the
contracting party are broken off, suspended oossly compromised;

d) when the envisaged treaty is contrary to thermational or supranational obligations of

Belgium. An appeal against the royal decree suspgnthe negotiation procedure of an

exclusive treaty can be made to the Council oEStat

Mixed treaties are by far the most common. Neither Constitution nor the law regulate the
status of mixed treaties, but they foresee thegatiin for all interested parties (the State,
Regions, Communities) to conclude a cooperatioreagent on the subject (article 167 84 of
the Constitution, article 92 (2) 84 of the Law ofAugust 1980). This agreement has been
concluded on the 8. march 1994: it foresees extyem@mplicate procedural modalities
concerning mixed treaties. In practice, the camsitit parties of the Belgian State concerned and
the federal authorities, negotiate on an equairfgofAll interested parties must consent to the
treaty, except in the eventual application of a&fatireserve clause. Agreement has to be given
by all interested assemblies. As soon as all istedeassemblies have given their agreement, the
Minister of Foreign Affairs shall establish the timsnent of ratification or adherence and shall
submit it to the King for signature (article 12tbé Cooperation Agreement of 8 March 1994).

- Belgium's representation in international organigitions

% The reader is reminded that since 1970 the Council of Ministers has equal linguistic representation,
with the possible exception of the Prime Minister.
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A large number of international organisations pibeesame problem as the mixed treaties, in
the sense that their activities overlap areas windBelgium come under the responsibility of
both the Federation and the federate States. Toidgmatic is not evoked in the Constitution,
but in a special law (article 92 (2) 84 (2) of thaw of 8 August 1980), which calls for a
conclusion of one or several cooperation agreem@ntsamework agreement was concluded
on the 30 June 1994 between the federal State€;ahemunities and the Regions concerning
the representation of the Belgian Kingdom in ing#ional organisations pursuing activities
which fall under the joint responsibility of diffemt entities in Belgium.

The Communities and Regions can be representde ipegrmanent Representation of Belgium
to the international organisation concerned, ifythdsh so (article 4 of the framework-
Agreement). A general consultation is organisedhieyfederal Ministry of Foreign Affairs in
order to determine the Belgian position (articlefSthe framework Agreement). A complex
procedure aiming to seek a consensus is set upréthere is a lack of time or of an
agreement, it is foreseen that the President dBéhgian delegation will adopt "ad referendum"
the position which best expresses the public istelethis procedure is not possible because of
the rules in force in the international organisattmncerned, or if disagreement persists after
consultation, the President of the Belgian delegatan exceptionally abstain (article 9 82 and
3 of the framework Agreement).

- Belgium's participation to the Council of Ministers of the European Union

Article 146 of the treaty has been modified in ortteallow the Council to be composed of a
representative of each member State at ministexial, empowered to commit the government
of that member State.

A specific cooperation agreement of 8 March 1994 haen concluded in this field. It
distinguishes between those matters which arextiestve responsibility of the federal State,
those which are the exclusive responsibility of @mnmunities or Regions and those for which
they have a joint responsibility. In the first céise Belgian State is represented by a Minister of
the Federation. In the second case, it is repreddiyt a Community or Regional Minister, with

a system of rotation being set up. Finally thereiist responsibility, Belgium is represented by
a Federal, Community or Regional Minister, depegain the case, assisted by an "assessor"
Minister representing the other level of power.otation system is once again set up between
the different Communities and Regions.

A permanent coordination is organised within théréEtorate of Administration of European
Affairs" of the Ministry of Foreign Affairs. As seooas the Belgian position is defined, it is
communicated to the Permanent Representation tBut@pean Communities (article 5 of the
Agreement). If there is no time or in case of sy disagreement, the Head of the Belgian
Permanent Representation can exceptionally addptefarendum” the position which is most
likely to express the general interest (articl2@®8the Agreement).
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4.2.1.2 The implementation of international and suganational law

The rules of international and community law do imogeneral have an impact on the internal
division of responsibility. When these norms, fostance a directive, demand that legislative
measures be taken, these must be taken by theaFeti#e, the Communities and the Regions
as appropriate according to the internal critastadfvision of responsibility.

However, in case of breach of international or anational obligations, only the Belgian State
can be condemned. Up to 1993, in case of condeompdltie Belgian State did not dispose of
any means in the internal legal order to enforeeititernational decision. Since 1993, article
169 of the Constitution allows to the Federatiortietmporarily substitute for the Communities

or Regions at fault, in order to guarantee respectthe international or supranational

obligations of the country. This right of temporasubstitution is subject to very strict

conditions. In particular it implies a first condeations of Belgium by an international or

supranational jurisdiction. The Federal State aaly substitute for Communities and Regions
in order to implement the decision. The exercisthefright of substitution can cause problems
of responsibility, which are subject, as the caag be, to the Control of the Court of arbitration
(laws) or the Council of State (executive acts).

Furthermore, the Communities and Regions do nok has such access to international
jurisdictions, including the Court of justice ofetleuropean Communities. However they can
oblige the State to bring a case before an intemeltjurisdiction concerning matters for which
they are responsible. In case of joint respongibithe problem has to be resolved through a
cooperation Agreement (article 81 87 of the spdaal of 8 August 1980).

4.2.2 Division of powers in the international fieldoetween the executive, the legislative and
the courts ("horizontal approach")

This matter will only be dealt as regards the FaldState. What is said on this subject goes
concerning the Communities and Regions in the implgation of their international relations.
Two important observations are to be made straighyta

a) In the framework of Belgian Federalism, the argation and attributions of the jurisdictions
are exclusively matter of federal responsibilityhefefore, the following presentation
concerning the responsibilities of the Courts ie field of international and community law
applies equally to the exercise by the CommunéiesRegions of their responsibilities.

b) Belgian constitutional law has always been pritied as establishing a system of purely
representative democracy, thus excluding any reedorreferenda or even a consultation of the
electorate's opinion (except, in this last caséhedocal level). This prohibition also applies to
treaties and more generally to the external relatiof the State. This failure to consult the
people is currently being criticised in certainieik. This explains, for instance, the passivity
and even indifference of Belgian population towdalge-scale reforms, such as the Maastricht
Treaty, despite the fact that the Belgian poputat®traditionally in favour of the European
Union.

These general observations having been madempisrtant to situate the role of the executive,
the legislative and the Courts in the field of fgrepolicy.

4.2.2.1 The executive
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According to article 167 81 of the Constitutiorh€'tKing is in charge of international relations,
without causing prejudice to the responsibilitytbé Communities and Regions to regulate
international cooperation, including the conclusadrireaties in areas which come under their
responsibility by virtue of the Constitution or &@cordance with it". The implications of this

text are twofold. On the one hand it confers upom federal authorities responsibility, in

principle, for the conduct of foreign policy, thesponsibility of Communities and Regions in
this regard appearing clearly as an exception.h@rother hand, it confers responsibility upon
the King, within the framework of the federal State

By King is meant the Federal Government and esiheti® Minister of Foreign Affairs, who
assumes the direct conduct of the country's fonealicy. However certain important questions,
and particularly those concerning European Uni@endarectly decided by the Prime Minister.
Any act of the King in this field as in any othean only take effect if it is accompanied by the
countersignature of a Minister.

The King, as a person, can therefore have only elnmafluence, through his opinions and
advice within the framework of the "singular collagm” with his Ministers. Historically, the
Belgian King have always had an intense intereshé country's foreign affairs, and have
played an active role in this field. It has everrbelaimed that until the Second Word War the
King could, as far as military operations are coned, act without ministerial countersignature.
These doctrines are out of date, as one can ndva but constant erosion of royal
prerogatives in the field of foreign policy a soiher fields.

4.2.2.2 The legislature

The legislative power plays essentially a role @fitool. This control is expressed by all the
classical mechanisms of parliamentary control apncadgreement to the treaties. It has been
reinforced in the field of community law.

- General mechanisms of parliamentary control

The Assemblies can use all classical instrumentpasfiamentary control in the field of
Government foreign policy: questions, interpellaticesolutions, enquiry commissions. It has to
be noted, however, that since the reform of 1988,right to ask questions and to call into
question the political responsibility of the Goveent and it's Ministers fall exclusively under
the responsibility of the House of Representatitsyever, the senate has retained it's right to
enquire and can use it concerning the conduct efctbuntry's international relations. For
instance, a parliamentary commission is curremtlpriogress in the Senate concerning certain
aspects of the policy exercised by Belgium in Rveand

- The approval of treaties
Common law

Since the reform of 1993, all treaties, includingprinciple agreements in simplified form have
to be submitted to the assemblies for appro\Béfore this date, only certain treaties (in fact

® The same goes for the assemblies of the federate entities as far as mixed treaties or exclusive
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quite numerous) were submitted for approval. Altiffothe Senate has lost a lot of it's powers
since 1993, it remains on an equal footing with Hause of representatives as far as the
approval of treaties is concerned. The Constitutieen foresees that the bills of law approving
treaties have first to be presented to the Semhatiere being transmitted to the House of
representatives (article 75 (3) of the Constitytiddne can see here the start of a certain
specialisation of the senate in international edfai

In Belgian law, the approval has to be seen, inciple, as a simple formal law which enables a
treaty to take effect in domestic law. In theorig tis not a condition for the ratification of a
treaty and can take place after this. In practiodver, the ratification takes place after the
approval of a treaty, in order to avoid a treatydimg Belgium internationally, being refused
application in domestic law. This solution is impdsy the cooperation Agreement of 8 March
1994 concerning mixed treaties: The King can oatifyr a mixed treaty after all the required
approvals have been given (c.f. supra). On theragnthe denouncement of a treaty does not
require any legislative intervention. Although tpeoblem is not directly evoked by the
Constitution, it has always unanimously been adahithat the publication of treaties constitutes
a necessary condition of their obligatory force.

Treaties and specific acts
Certain treaties or acts are submitted to spetifes:

a) Concerning treaties relative to the territoliimits of the State, the King has to receive the
prior authorization of the Houses of Parliamenti¢ler 167 81 (3) of the Constitution).

b) Article 34 of the Constitution, introduced in7I) foresees that "the exercise of determined
powers can be attributed by a treaty or a law $titirtions of public international law". This
provision aims to respond to the criticisms preslp@expressed concerning the constitutionality
of the transfers of responsibilities that took pladgthin the framework of the European Union.
Thus, the ratification of the Maastricht Treaty Belgium made it necessary to revise the
Constitution on only one point, that concerningrilgat of nationals of other EU member States
residing in Belgium to vote in local electionsshould be noted that the Belgian Government
ratified the Maastricht treaty without revising t@enstitution, although it was necessary to do
S0 in this regard.

c) A new provision was introduced in 1993 and atmseinforce democratic control of the
Community treaties. Article 168 of the Constitutiprovides that, from now on, "as soon as
negotiations are instigated in order to revisetbaties creating the European Communities and
the treaties and acts which have modified or cotaegléhem, the chambers will be informed.
They will be aware of the treaty before it is sighelt is a question of anticipating the
assemblies' control in this regard and giving treeertain right to examine the negotiations
themselves. The Community treaties being, in Beltaa, a mixed treaty, parallel information
is ensured at the level of the Council of the fatteentities (article 16 82 (2) of the special Law
of 8 August 1980).

d) In order to offset the "democratic deficit" imetadoption of secondary community law, it is
foreseen that the proposals of regulations andctdiess are transmitted to the Houses of
parliament and to the different Councils, as sathay have been transmitted to the Council of
the European Communities. The Houses of Parliaamethtthe Councils can give their opinion

treaties concluded by the executives of these entities are concerned.
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on these proposals to the King and to the Govertsneinthe federate entities respectively
(article 92 of the Law of 8 August 1980).

- The courts

The Courts can be brought to exercise their comtret diverse acts belonging to the country's
foreign policy. Therefore the Council of State ebbk asked to control whether the King has
acted within the framework of the conditions présemt by law in suspending the negotiations
envisaged by the Government of a Community or Regiath a view to concluding a treaty
concerning exclusively federate matters (c.f. Supkere also, the Court of arbitration
(Constitutional Court) or the Council of State abule asked to control if the action of
substitution of the federal power in the form ofaa or a royal order, corresponds to the
conditions foreseen by the Constitution and the law

Authors assert however, that certain acts of foregplicy fall within the category of
Government acts and are thus not subject to amsgdjational control. This view appears to be
largely theoretical and does not seem to be theingwractice.

In Belgian law, directly applicable conventionalvlés superior to the (Belgian) laws even if
they are posterior. Two criterions are used toifyudirectly applicable conditions: an objective
criterion (precise and complete nature of the miowm) and a subjective criterion (the
willingness of the parties). Case-law tends to fatbe first criterion and has a large conception
of the provisions called directly applicable.

The primacy of directly applicable conventional lawer posterior laws (and a fortiori the
primacy of community law, primary or secondarygedity applicable) does not result from the
Constitution itself, but from a decision of the @oaf Appeal of 27 May 1971 ( S.A Fromagerie
franco-suisse Le Ski). If this decision is unanisiguaccepted concerning the primacy of
directly applicable international law over domedtgv (and a fortiori over the sources of
internal law inferior to the law), the same is rate concerning the relation between
international law and the Constitution it self.

Two different theses are currently under discussioertain authors contend that directly
applicable conventional international law has anpdy over the Constitution it self following
to the Courts decision of 27 May 1971, which coasdhat the primacy of international law is
founded upon it's very nature, and that this pryneoncerns any internal rule, without
distinction. The Court of Arbitration, within thanits of it's responsibilities (control of division
of responsibilities between the State and it'stieaticontrol of the principle of equality and of
the constitutional principles concerning educati®ybjects to control the laws (or decrees)
approving treaties and through these laws or dectee treaties them selves. The Court of
Arbitration considers itself therefore competentéelare that a treaty in force in the domestic
legal order should not be applied by the courtsabse, for instance, it violates the principle of
equality. This problematic is at the heart of ingérdoctrinal controversy which is far from been
resolved.

5. BULGARIA

5.1 Principles
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- Identification

According to Article 24.1 of the Constitution, "tfi@ereign policy of the Republic of Bulgaria
shall be established accordance with the principles and norms of inégional law'. Article
24.2 provides thatthe fundamental objectives of the foreign policthef Republic of Bulgaria
shall be national sovereignty and the independafcthe country, the welfare, rights and
fundamental freedoms of Bulgarian citizens andstmste in the establishment of an equitable
order". Values such as democracy and human rigatalso referred to in the preamble to the
Constitution as supreme principles which bind thblip powers in the determination of their
conduct.

Bulgaria's intention to become part of the Europgaion means that it must endeavour to
comply with its international undertakings. It isr fthis reason that mechanisms have been
established to ensure compliance with the Europsanciation Agreement.

- Control mechanisms

Observance of the legal principles which must teeoked in the definition of foreign policy is
considered to be guaranteed owing to ploéitical control of Parliament Furthermore, the
Constitutional Courthas power to review all acts of the Government Mivdsters, including
those connected with foreign policy. There havenlibese cases where the Court has ruled on
foreign policy matters but these decisions do postitute a body of case-law.

5.2 Implementation

Decision-making power is divided between Parliamesich defines the general directives of
foreign policy, the Government, which directs amgliements foreign policy, and the President,
who represents the country abroad.

- The legislature

The National Assembly discusses axgresses its confidence in the Government's pnogie

It continuously supervises the implementation & @Government's policy. Only the National
Assembly discusseagiestions of major importancsuch as war and peace. The same applies to
State borrowing. The National Assemipfitifies and denounces certain treatiemmely those

of a political or military nature, those entailifigancial obligations for the State, etc.

The Foreign Affairs Commissioplays an important part in determining the coustfgreign
policy. Members of the National Assembly may dehbatportant questions of foreign policy
and request reports from the Government, which lvélldiscussed within the Foreign Affairs
Commission.

- The executive

All fundamentalinitiatives in foreign policy are in practice a matter for tBevernment. The
heads of diplomatic representations and the pempampresentatives of the Republic of
Bulgaria at international organisations aecredited and recalled by the Presidagitthe
Republic on a proposal from the Council of Minister
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- The people

There is provision for consultation of the peoplerbferendum but this does not actually
happen in practice.
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6. CANADA

6.1 Principles

- |dentification

In the conduct of its foreign policy, Canada coassdtself bound by the international treaties
and agreements it has ratified. It also conducfoitsign policy in a manner consistent with
general principles of international law, includiogstomary principles. It respects the decisions
of international courts and tribunals to whosespligtion Canada has subjected itself, and
settles international disputes in accordance wghGharter of the United Nations and decisions
and resolutions of the United Nations as well @Skcurity Council. The Government recalls
its political loyalty to values such as democracyl @auman rights and acknowledges the
influence which Canada's membership in such intema organisations as the UN, NATO
and the OSCE has in practice on the formulatiatsdbreign policy.

- Control mechanisms
Legislative measures adopted domestically in cdiorewvith foreign policy must comply with
the Canadian Charter of Human Rights and Freedants,administrative measures adopted

domestically in connection with foreign policy musbmply with statutory, civil code or
common law including the principles of the rulda/, as well as with the Charter.

6.2 Implementation

Treaties are negotiated and concluded by the fedex@rnment. If the subject matter of the
treaty falls under provincial jurisdiction in Carmaal constitutional law, then the provinces will
be consulted during the process of negotiatingcamtiuding the treaty. Representatives from
the provinces may, in such a case, accompany thadza delegation to negotiating sessions.
In addition, non-governmental organisations areroftonsulted on the treaty as it is being
negotiated, and may also accompany the Canadiagaliln to negotiating sessions. The acts
of signature and ratification are authorized byeRecutive branch of the federal government.
Treaties are implemented in a number of manners|egislation will be enacted if Canada's
obligations cannot otherwise be implemented. livpprdal implementing legislation will be
required to fulfill the obligations of the treasither the consent of the provinces to enact such
legislations obtained prior to Canada's signatidréhe instrument, or Canada will seek the
insertion of a federal state clause in the treaffen treaty obligations can be implemented by
administrative actions or under the authority @vously existing legislation. In such cases, no
new legislation is required.
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7. CROATIA

7.1 Principles

- |dentification

Foreign policy must comply with the Constitution dategislation: there is no further
requirement. Treaties and decisions of the intemak organisations of which Croatia is a
member are part of the domestic legal order anil thece is higher than that of legislation
(Article 134 of the Constitution). They must thenef be observed when the directions to be
taken by foreign policy are determined. AccordingBluessuch as democracy, the rule of law,
human rights and fundamental freedoimsso far as they are guaranteed by treatiesist be
taken into account.

- Control mechanisms

The principles of foreign policy established byatres are implemented by legislative

provisions. Compliance with these principles isueed by the normal controls employed to
ensure compliance with laws and treaties. Ther®iselevant case-law.However the judicial

control of foreign policy questions is excludedther by the Constitution neither by the law.

There are no precedents of such cases. Thusasshte that individuals on national ethnic or
religious minorities dispute certain acts of foreigolicy which they believe jeopardise their

interests. It appears even that a complaint taCihiestitutional Court would be possible if an

action of foreign policy was in contradiction withe Constitution. Given the absence of
previous jurisprudence in this area, it is difficid foresee the scope of judicial control in case
of dispute.

On the other hand the political control exercisgdhe Parliament over the Government ensures
the respect of principles defining the foreign pplof the country. The minister of foreign
affairs regularly presents the policy implementeddifferent domains to the members of the
Parliament This presentation is followed by questicaomments or criticism by the deputies.

7.2 Implementation

- The legislature

According to Article 2 of the Law on Foreign Polidyarliament maydopt directives on
foreign policy. Furthermore, Parliament is respdsi for ratifying treatieswhich require
legislation (or the amendment of existing legisiatj military or political international
agreements and those entailing a financial commitrae the part of the Republic. The same
applies in the case of agreements establishingnatienal organisations or alliances. The same
procedure must be observed where these treatiefeaoeinced or the reservations expressed in
regard thereto are withdrawn.
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- The executive

The Presidentrepresents the Republic in its external dealirf@s. a proposal from the
Government, he decides to send diplomatic missio@sppoints and recallshe diplomatic
representatives of the Republic, he takes parthen donclusion of the treaties whidte
concludeson behalf of the Republic. The Head of State hasldmental power of decision as
regards theecognition of Stateand theestablishment of diplomatic relatians

The Governmentnayconclude treaties relating to economic and socaivéities and also those
connected with the protection of the environmenti¢fe 2.2 of the Law on the conclusion and
application of international treaties). The Minidiar Foreign Affairs implements foreign policy
decisions which have already been taken.

- The people

Decisions concerning the participation of the Rdipulh an association must be adopted by
referendum (Article 135.4 of the Constitution), rasist thoseconcerning the withdrawal of
Croatia from an international organisatiofArticle 135.5). Furthermore, pursuant to Article
120 of the Rules of Procedure of the Assembly girBsentatives of the Peoplmy citizen
may take the initiative to begin a procedure whioight lead to the adoption of a law
including in matters of foreign policy (populartiative).
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8. CZECH REPUBLIC

8.1 Principles

- |dentification

Depending on whether or not the person empoweredridude treaties occupies a place at the
summit of the hierarchy of powers, the legal ppies applicable to that person are different.
Thus a territorial authority, a member of the adstiation or a member of the diplomatic corps
must, when concluding an agreement, observe betbt#tutory provisions and the regulations
applicable. In the case of the Government and tesid®ent of the Republic, it is clear that they
will not be subject to the constraints of any ragjohs or decrees applicable, but that they will
be required to observe the law and constitutionakcples. Lastly, as regards the legislature,
only the constitutional provisions and any possd#eeral principles of law limit its power to
determine the directions taken by foreign polidyisl also necessary to mention that the
constituent power (the people itself, by means ofeferendum or a strong majority in
Parliament) may amend the Constitution. Consequentiere one speaks of legal principles
applicable to foreign policy, these clearly varycaming to the position which the persons
responsible for foreign policy occupy in the hietay of norms

- Control mechanisms

Pursuant to Article 4 of the Constitution, righteldundamental freedoms are guaranteed by the
judiciary. TheConstitutional Courtmay be called upon to intervene where human rigras
violated. This mechanism is also effective wheis ¥iolation has occurred in the context of
foreign policy There is no relevant case-law, however.

8.2 Implementation

- The legislature

Determining the directions to be taken by foreigiiqy is a matter for Parliament (Article 39.3
of the Constitution). Furthermore, Parliament eisex politicalcontrol over the Government,
and this also applies to foreign policy (Article. 58&f the Constitution). Members of Parliament
have the right to question the Government or itsbers (Article 53.1 of the Constitution).

Parliamentary committeesre established, including in the sphere of forgiglicy. They make
draft resolutions, which are generally taken up Rmrliament. Budget debates may also
influence the formation of foreign policy.

- The executive
The Presidentrepresents the country abroad. $igns and ratifies international conventions
The Presidenappoints and recallshe heads of diplomatic missions. He also appanis

dismisses the Minister of Foreign Affairs, on agwsal from of the Prime Minister.

The Governments at the head of the executive power. It megresent the country abroad
may bind the country bgleclarationsor measures adopted in the sphere of externaioreda
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but there are no provisions which grant the Goveminactual powers in this area. More

specifically, the Minister of Foreign Affairs isgjgonsible for representing the Republic abroad.
Other organs within the Administration may also drapowered to conclude treaties. The
members of the diplomatic corpeport to the Government.

- Decentralised authorities

Territorial authorities are empowered to cooperaith other authorities abroad and to
participate in associations of local bodies (ActRarliament no. 367/1990 and Territorial
Authorities Code)Agreements concluded in this way cannot exceetethtorial authorities'
statutory powers
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9. DENMARK

9.1 Principles

- |dentification

The Constitutionmakesno referenceo principles which must be observed in the dediniof
foreign policy and does not determine its aims. By, certain ordinarkaws may define the
aimsof the conduct of foreign policy in their partiaulsphere.

Principles such as democracy, the rule of law hadtotection of human rights and individual
freedoms are extremely important in the conducDahish foreign policy, but there is no

indication that they have any other than politmamoral value. Danish diplomatic and consular
missions report on compliance with these valudkérnvarious countries. Reports of the United
Nations or NGOs are also taken into consideration.

9.2 Implementation

- The legislature

The Foreign Policy Committeewhose members are appointed from among Members of
Parliament, must be consultbdfore decisions of major importance are adogdicle 19.3

of the Constitution). Moreover, gpecial parliamentary commission was set up fothowi
Denmark's accession to the EEGhe Government is required toform this committee of
decisions of the Council of Ministers which will deectly applicable in the Danish legal order
or the application of which will require the agresrh of Parliament. In accordance with a
practice established since 1973, all major isselesimg to Denmark's policy in European affairs
are discussed within the Committee, which then iges/the Minister for Foreign Affairs with a
"negotiating mandate”. In 1972 Roreign Affairs Committee specialising in developme
assistancevas set up. The increase in the number of parhigang committees which must be
consulted before foreign policy is determined amgléemented has enabled the legislature to
increase its influence in an area traditionally tifahe executive.

Under Article 19 of the Constitutiorertain acts require Parliament's consent if theg &
have legal valueThese include acts which increase or reduceethiéory, those which require
Parliament's consent before they can be implemested other acts of major importance.
Parliament's consent is also required for the teatiun of any treaty which came into force
with its consent. Lastly, military force cannotimed against foreign States without the consent
of Parliament, except for reasons of defence againsed attack (Article 19).

* European Economic Community.
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- The executive

The Constitution (Article 19) provides thathé King shall act on behalf of the Reaim
international affairs". However, it is thiinisters who are responsible for the conduct of
GovernmentArticle 13 of the Constitution). It is thus the@@rnment that acts on behalf of the
Realm.

The Government draws up the essential principléiseo€onduct of foreign policyhe Minister

for Foreign Affairs plays an important role in tipsocess. In practice, Government decisions
are often influenced by parliamentary resolutiodepéed by majority not comprising the
Government (since the country traditionally hasaritg Governments). These resolutions have
political rather than legal value.

- The people

Article 20 of the Constitution provides for referendumin certain circumstances where
sovereignty is to be delegatéal international authorities. Parliament may asbmit other
guestionsto a referendum, including in the sphere of fargmplicy. Certain laws cannot be
submitted to referendum, however. Danish law makegrovision fopopular initiative
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10. ESTONIA

10.1 Principles

- |dentification

The preamble to the Constitution contains requirdmen State behaviour. In particultve
following principlesare mentionedprotection of internal and external peacgecurity and
social progress and tipeeservation of the nation and its cultureoughout the ages.

Article 1 proclaims thendependencef Estonia and thmalienability of its sovereigntyOther
provisions of the Constitution refer to principlekich much be observed in the determination
of foreign policy. Thus Article 122 provides thadt&nia's territorial frontiers are defined by the
Tartu Peace Treaty of 2 February 1920 and otherriational treaties. The same applies to its
sea and air borders. Article 123 prohibits the tesion of treaties which are contrary to the
Constitution.

The Law on Foreign Relations (1993) regulates §praelations and the jurisdiction of the
government institutions established for that puepd$e fact that, according to Article 1 of this
law provides that the foreign relations of the Rejguare to be regulated by lag/regarded as

a guaranteed of democracy, the rule of law andptia¢ection of human rights the conduct of
foreign affairs. Furthermore, it is provided thardign policy issues not addressed in the
Constitution, the Law on Foreign Relations or ing&ional law are to be regulated according to
theusual international practice@rticle 1).

- Control mechanisms

Article 139 of the Constitution establishes a calntnechanism in respect of these principles. A
"Legal Chancelldtis responsible for monitoring whether the legdisia adopted by Parliament
and Government measures are compatible with thafalnthe Constitution.

The Supreme Courtlso ensures compliance with legal and constitatioules. Article 152
provides that any law or other legal measure fdonde contrary to the provisions or spirit of
the Constitution is to be declared void. Article dbthe Constitution provides that anyone
whose case is heard by a court may require thatdhstitutionality of the relevant law or
measure be examined. The courts declare uncorwstabiiny law or other procedural measure
which violates the rights and freedoms establishéle Constitution.

10.2 Implementation

- The legislature

Article 1 of the Law on Foreign Relations providieat theforeign relations of the Republic are
to be regulated by lawas is the action of Parliament, in accordancé wie Constitution.
Parliament mayadopt directives on foreign policglecided tahold a referendumratify and
denounce treaties (Article 121 of the Constitutiangl, on a proposal of the Presideleglare
war, a state ofnobilisationor demobilisation. According to Article 5 of thew on Foreign
Relations, Parliament is to adopt decisions onntlaentenance of foreign relations with other
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countries. It deals with declarations and appeathinw the sphere of foreign policy, it
communicates with other Parliaments and other-paeiamentary institutions, determines the
role of the army in international affairs, estafdis the hierarchy of diplomatic positions and the
procedure for filling diplomatic posts and discis$areign policy and its implementation at
least twice a year.

Article 121 of the Constitutioprovides thaParliament is to ratify and denounce treatigsich
alter the State frontiers, those whose implemeanmtatquires the enactment or amendment of
legislation, those whereby Estonia accedes tonatiemal organisations, those whereby Estonia
undertakes military or financial obligations andgk which require ratification.

A special commissioon foreign affairs has been established pursuamirticle 71 of the
Constitution.

- The executive

The Presidentof the Republic represents Estonia abr@gahoints and recallshe diplomatic
representatives of the Repubkigns letters ratifying or denouncing treatiesd is head of the
armed forces. Haccepts the credentiatsf foreign diplomatic representatives (see Articleof
the Constitution and Article 6 of the Law on Intational Relations).

The Governments responsible for coordinating foreign relati@msl forimplementingoreign
policy. It submits the various agreements to Pawiat to secure their ratification or
denunciation. Itecognises the legal existence of Governmentsations. liconcludes treaties
on behalf of the Republiaegotiatesestablishesanddecrees diplomatic relatiorend regulates
other foreign policy issues which are not withia tompetence of Parliament or the President.

- The people

Article 105 of the Constitution provides that Pamient may submit a draft law or other national
issues to aeferendum The results of such a referendum are binding lbrState organs.
However, Article 106 of the Constitution providdst questions connected with the budget,
taxation, the financial obligations of the Statéhmratification or denunciation of international
treaties cannot be submitted to a referendum
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11. FINLAND

11.1 Principles

- |dentification

The Constitution containsno principles on foreign policySection 1 of the Constitution Act
provides that the Constitution is to protect freeedoms and rights of individuaisxd human
dignity. These principles seem to be generallyiegple to all activities of the public powers,
including those relating to foreign policy. The pration of justice in society is also laid down
as an aim of the country's policy.

Treaties do not directly form part of the domestic legatlenm, but require implementing
measures in order to be applicable.

The Constitution contains no provisions requiririge tapproval of treaties which limit
sovereigntySection 1 of the Constitution expressly declaresgh, that Finland is a sovereign
Republic. It is a clear and established interpimtatf this constitutional rule, that treaties whic
limit national sovereignty in a more essential erattolate the ConstitutiorTreaties limiting
the sovereignty in this manner must therefore mdy de submitted to the approval of the
Parliament, but also be incorporated by the Parl@ras exceptions to the Constitution, that is
with a majority of two thirds of votes cast.

- Control mechanisms

In principle, all administrative decisions with tle&ception of those of the President are subject
to judicial review This is only possible upon application. On thbeothand, subordinate
legislation anddecisions adopting principles of foreign policy aret as such susceptible of
appeal However, section 92 of the Constitution provitiest where a decree is contrary to the
Constitution or another Act of Parliament the ceumust not apply it. Where the principles of
foreign policy are applied in an individual caseithegality may be examined when the case is
examined.Where the Administration exercises its discretigngower in good faith its
decisions cannot be called in question by the sourt

However,Parliament may declare that no appeal lies agagestain administrative decisions
This provision is not entirely compatible with th895 constitutional reform on fundamental
rights, which recognises that everyone is entittethave a decision relating to his rights and
duties reviewed by a court. On the other hand, ewbere no ordinary appeal liean
extraordinary appeal against administrative deaisoincluding those of the President of the
Republic, may be presented to the Supreme Admatigtr Court on the basis of procedural
errors, other grave errors of law or substantial aeidence.

There are also other indirect means of controlirgconduct of foreign policy. The Chancellor

®> The Constitution consists of two fundamental lafes,Constitution Act (1919) and the Parliament
Act (1928); there are also two other fundamentaldathe Ministerial Responsibility Act and the #iwct
the High Court of Impeachment.
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of Justicé may object if a member of the Government acts unlaywfll report may be
presented to the President. There is also an omtardsesponsible for ensuring that human
rights are observed by the public powers in thedaon of their policies. Impeachment
proceedings may also be commenced. The Presidéme étepublic himself may be subject to
such proceedings, in case of high treason.

The role played by th&upreme Administrative Couds guardian of the Constitutions
relatively modest. There is, primarily, a preveatsontrol of the legality of various measures
before they are submitted to Parliament. The coamts not entitled to declare an Act of
Parliament unconstitutional when it has been diggesi and promulgated. They are only able
to apply a principle according to which laws arééointerpreted in the way which renders them
most consistent with the Constitution. Only decraesegulations are subject to control of their
legality and constitutionality. There is no sigcéint body of case-law on the matter.

11.2 Implementation

The President of the Republic, the Government artiafhent are responsible for drawing up
the essential principles of the conduct of forgigiicy.

- The legislature

The legislature mustpprove treatiesfter they have been concluded if they contaiwvipians
which fall within the legislative domain or whereet Constitution so requires. Parliament's
approval is necessary where a reservation is teithelrawn or where an Act of Parliament is
necessary to ensure compliance with the commitmantiertaken at international level.
Decisions concerning war or peace are adoptedebiPtsident with the consent of Parliament.
Similarly, peace treaties must be approved by dadnt. Parliamentary approval is not
required, however, for the implementation of umeitat action. FurthermoreRarliament's
approval has not always been deemed necessarngtingXdegislation corresponds to the treaty
in question By legislative authorisation, Parliament mdglegatecertain of its legislative
powers to the President or other State organs.

Following the adoption of the Act of Accession e EEA® a new section 33 (a) was inserted
into the Constitution.According to this provision, Parliament is to paipate in the
preparatory work related to matters which fall te Hecided by international organisations
Similarly, Finland's accession to the ?EUequired the amendment of the preparatory and

® The Chancellor of Justice is not a minister, byteamanent official appointed by the President of
the Republic. The main function of the Chancellér Jastice is to secure legality in public
administration. He shall be present at all sessioithe Council of Ministers.

" Paragraph 1 of section 33 of the Constitution has been interpreted as always extending to the
conclusion of an interim peace treaty or a tredtaltiance.
® European Economic Area.

° European Union.
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decision-making procedures, in order to satisfyntbed to protect democracy and effectiveness.
Thus it was provided that the special Foreign AéfaCommittee could require Government
reports on specific issues of foreign policy. Thev&nment shall inform the Foreign Affairs
Committee of the Parliament on matters concerrtiegcommon foreign and security policy of
the European Union, and especially upon decisakentby the European Council.

The duty of the Government to inform parliamentaoglies extends however beyond matters
handled by the European Council. The duty covarsall proposals for measures to be decided
by the Council of ministers of the European Union,pursuant to powers delegated by the
Council, by the Commission or any other organ oitfies as the decision would concern matters
which would, save for the Union competence, falthim the competence of the Finnish
Parliament. Any such proposal which has come to &wernment's notice shall be
communicated for consideration by the Grand conemitf the Parliament or, in case of matters
concerning the Union's common foreign and secpoticy, by the Foreign Affairs Committee.
The committee concerned shall furthermore be indatr@bout the stage of consideration of the
matter in the Union and of the Government's owntjposin this matter. The committee may
also deliver an opinion to the Government.

According to paragraph 2 of section 48 of the Barént Act, reports must be given to the
Foreign Affairs Committee of Parliament where tisisequestedQuestionsmay be put to the
Ministers and there is alsaight of interpellation

Once it has been informeBarliament may then express its views on foreigitypoThese
views are prepared by the Foreign Affairs Commit@e the basis of the Government reports
concerning the outcome of the resolutions adopyeBarliament in foreign policy matters, the
Committee may propose that Parliament should wathdts confidence from the Government.

Politically, the Government is responsible to Rankent.immediately after being appointed, the
Government presents its programme to Parliamentliddaent discusses the programme and
decides whether or not to give the Government & abt confidenceThe possibility of
withdrawing its confidence from the Governménttherefore an indirect means whereby
Parliament may control the Government's foreigicgol

Furthermore, on the basis of isdgetary powerfarliament may avoid foreign policy projects
of the President which require new funding. Pariatbrmay thus refuse to give its consent to
expenditure which it has not approved. Moreoverenaha foreign policy act of the President
requires legislation the President must comply witiat Parliament has decided or abandon the
implementation of that act.
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- The executive

Section 33 of the Constitution Act provides thaintand's relations with foreign powers shall
be directed by the PresidénDecisions concerning war or peace are adoptethdyresident
with the consent of Parliament. The Presidentss edommander of the armed forces.

The Government decides upon the preparation atrradtievel of the decisions which have to
be taken at European Union level. The Governmeot d¢cides upon the other measures to be
taken in Finland in relation to these European brdecisions insofar as these do not require
parliamentary approval or a presidential decrestly,ahe increase in the number of treaties has
had the consequence that a significant number afsidas are henceforth within the
competence of the Minister for Foreign Affairs.

- The people

The people may express its viewsrbferendum(section 22 a of 1987). However, there is no
provision for gpopular initiative

- Decentralised authorities

The province of Aland has a fairly large legislatiautonom3f. In addition to the provincial
legislature, the province of Aland has an execubikgan of its own. If an international treaty
includes provisions belonging to the legislativenpetence of the province of Aland, the
entering into force of such provisions in the pnoé presupposes that the provincial legislature
adopts legislation enforcing the treaty in the prog. This entails, in practice, that such a treaty
can only be ratified after such enforcing provihi@gislation has been adopted.

The national Government shall inform the Goverridward of the Province of Aland of any
matters under preparation in the organs of the i@ao Union in case such matters are within
the competence of the province or are otherwisspetial importance to the province. The
Governing Board is entitled to participate in tmegaration of such matters within the National
Government. In regard to matters within the compeeof the province, the Governing Board
formulates the positions of Finland concerning dpplication of the common policy of the
Union in the province. A person nominated by the/€ning Board shall be proposed as one of
the representatives of Finland in the CommitteRexjions in the European Community.

9 The legal foundation of this autonomy is the Gartin of Finland of 1919 and the "Self
Government Act" of Aland.
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12. FRANCE

12.1 Principles

- |dentification

The French Constitution refers in its preambleh®dttachment of the French people to human
rights and the principles of national sovereignsydefined in the Declaration of 1789 and
confirmed and supplemented in the preamble to thestiiution of 1946. According to the
preamble, the Republic, faithful to its traditiomdserves international law and in particular
the principle pact sunt servandatherefore observes the principles of self-geteation of the
peoples and respect for established frontiers.

France's foreign policy must therefore be constsiath these broad principleslowever, that
applies only to its own activitierance cannot require other States to obey the satues as
otherwise it might be accused of interfering initlimmestic affairs. The most it can do is to
encourage them and to continue to set an exampdac& has let it be known on many
occasions that it wished certain legal system&tmade more liberal or more democratic, but it
cannot make its commercial relations with othemtoes conditional upon the extent to which
its partners observe the principles from which Eeatiakes its inspiration.

The signature of the Maastricht Treaty required #maendment of the Constitutjowhich
indicates the existence of certain constitutiorravigions which should be respected even in
connection with France's foreign policy. Article.88which was inserted into the Constitution,
provides that France consents to the transfersoofers necessary for the establishment of
European Monetary Union, and also to the determoimadf the rules associated with the
crossing of the external frontiers of the Membeaté&t of the Community. Similarly, Article
88.3 provides for the right to vote and eligibilitystand in French municipal elections for non-
French nationals of the EU.

The new Article 53.1 of the Constitution providdégatt the Republic may conclude, with
European States linked by the same undertakinghase of France on asylum and the
protection of human rights and fundamental freedageeements determining their respective
powers to examine applications for asylum presetae¢dem. This, too, is sovereign power of
France In order for this power to be relinquished in favanf an international organisation
pursuant to a treaty it was necessary to revisebestitution

On these points the Constitutional Council had Hedd the French Constitution was opposed to
the conditions laid down by the Maastricht Treaipce these two domains were within the
national sovereignty of each Staiée inalienability of national sovereignty is thiene a legal
rule which is binding on foreign policy

- Control mechanisms

All matters relating to the conduct of France'sign relations engage the sovereignty of the
State and legal acts associated with diplomatiotieggns are regarded asts of State which
are not susceptible of appe@nly a separable acmay be brought before the administrative
courts by an application to set it aside on thengdathat it isultra vires
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As regards treaties themselves, fBenstitutional Councilmay be required to determine
whether they are compatible with the ConstitutiofirtiCle 54 of the Constitution).
Authorisation to ratify or approve the internatibm@dertaking can only be given after the
Constitution has been amended. This applied ircéise of the Maastricht Treaty, which was
only ratified following a constitutional amendment.

12.2 Implementation

- The legislature

According to Article 53 of the ConstitutiorRarliament is responsible forratifying and
approving peace treaties, treaties concerning tratiese relating to an international
organisation, those whereby the State undertakiesm@cial commitment, those which amend
legislative provisions, those relating to indivitlsatus and those which entail the cession,
exchange or acquisition of territory. Although Fearhas accepted that part of its sovereign
powers be transferred to the Community institutidneas done so only on condition that
Parliament representing national sovereignty,csnsultedby the Governmenin respect of
every proposed Community measure which includessgioas of a legislative naturé

Furthermore, when thieudget is being debatdtie vote on the appropriations to the Minister
for Foreign Affairs almost always involves a debatethe directions which France's foreign
policy should take.

Questions may be put to Ministers, but the ensudiegate is limited to the subject under
discussion. Consequently, it is important for thister for Foreign Affairs to provide regular
information to the relevantépecial committeeoncerning the main issues of foreign policy.
Furthermore, it should be noted that when the Pifir@ster presents his action programme
and seeks confirmation by Parliament, a large @fatthis programme concerns foreign policy.
Thus Parliament indirectly gives its consent to lthead axes of foreign polidyy its vote of
confidence in the Government

- The executive

The President of the Republis invested with the bulk of powers in respectaséign policy.

He is responsible for ensuring compliance with @unstitution and for ensuring the proper
functioning of the public powers and the continaifythe StateHe is the guarantor of national
independence, the integrity of the territory, obsgice of agreementsf Community and
treaties Article 5 of the Constitution). The faeat he does all these things means that foreign
policy is in his hands.

More specifically, the President is responsiblederediting ambassadoend special envoys
to foreign powers, while their counterparts frorhestcountries are accredited to the President

1 Article 88.4 of the Constitution requires the Goweent to lay before the National Assembly and
the Senate draft Community measures which incluolgions of a legislative nature as soon as they
are transmitted to the Council of the Communities.
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(Article 14). He is the head of the armed forcegi¢fe 15). Henegotiates and ratifies treaties
and is informed of any negotiation aimed at conalgan international agreement which does
not require to be ratified (Article 52).

The ambiguity of the wording of the Constitutiorgaeding the exact division of powers
between the President on the one hand and the @oeat and the Prime Minister on the other
hand means that the conduct of foreign policy éelecate matter. It is th&overnment which,
according to Articles 20 and 21 of the Constitutidetermines and conducts the policy of the
nation and which has the armed forces at its disposaic{é&r20), while the Prime Minister is
responsible for national defence.

- The people

The people may be consulted in the form oéfarendunon a foreign policy issue. According
to Article 11 of the Constitution, ardraft law designed to authorise the ratificationaofreaty
which, although not contrary to the Constitutiorguld haveeffects on the functioning of the
institutions may also be submitted to a referendum. This teabrwas employed in connection
with the ratification of the Maastricht Treaty. @nihere the referendum has been in favour of
adopting the draft law does the President of theuBRkc promulgate it.
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13. GEORGIA

13.1 Principles

- |dentification

According to the preamble to the Constitution, "themple of Georgia is firmly resolved to
guarantee the universally recogniseanan rightsand fundamental freedoms, to strengthen the
independence of the State apdaceful relationswith other peoples”. Treaties which are
compatible with the Constitution take priority ov@her domestic normative acts (Article 6 of
the Constitution). They therefore also contain @ples which must be observed in the
determination of the country's foreign policy.

- Control mechanisms
The protection of human rights in foreign policyeissured by the Committee for the Protection
of Human Rights and International Relations. Thesditution also provides for this protection

to be ensured by an ombudsman andXbestitutional Court

13.2 Implementation

Parliament determines foreign policfit gives its consent to diplomatic representative
proposed by the President, it has powers connettidthe budget and the ratification and
denunciation of treaties and it controls the fameigolicy conducted by the executive).
Parliament defines the principles of foreign palicy

The President implements foreign policy, he netgstivith other States, he concludes treaties
with the consent of Parliamerite appoints and dismisses diplomatic representiarel he
accepts the credentiatsf foreign ambassadors (Article 73.1 a). Accordimghe Constitution
there is no Government: Ministers serve directigarnthe President.

The people expresses its views by referenduvo hundred thousand voters may initiate such
popular consultation in matters of foreign policy.
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14. GERMANY

14.1 Principles

- |dentification

The entire German constitutional structure is fathan the concept of the dignity of the
human person which all public authority is requitedespect and protect (Article 1.1 of the
Basic Law). The German people therefore professegxistence ahviolable and inalienable
human rightsas the basis of every community, of peace andsticg in the world. Article 1.2
of the Basic Law may be regarded as the sourca oblgation on decision-makers in foreign
policy matters to promote the protection of humights throughout the world. However, this
obligation isvery general in natur@nd implies a very wide discretion in regard te ¥arious
situations. Lastly, in the light of Germany's ohlign to protect human righthie Federation is
under a duty to Germans to exercise diplomatic guiddn to their advantage as against any
States which might ill-treat them. It is true, howe that the competent organs have a wide
discretion in this sphere as to how and when tfffeydathis protection. Article 16 of the Basic
Law provides that anyone persecuted on politicaugds has theight of asylum which is
subject to various conditions and limitations sétin paragraphs 2 and 5 of that article.

The German State aims to promote peace (preambpkntbArticle 26 of, the Basic Law).
Article 26.1 of the Basic Law declaraaconstitutional any activities apt or intendeddisturb
peaceful international relations, especially prep@ons for military aggressionThis rule
appears to be capable of binding foreign policy.

Article 23.1 of the Basic Law authorises the legjisle, subject to certain conditions relating to
a qualified majority, to transfer sovereign riglighe EU. Article 24.1 provides that sovereign
powers may be transferred to international orgéinissa Under this article even th&nder
may transfer sovereign powers falling within theimpetence to international organisations.
With a view to maintaining peace the Federation iegome a party to a system of collective
security (Article 24 of the Basic Law). For the purposesettling international disputes the
Federation may accede smgreements providing for general, comprehensive alidyatory
international arbitration(Article 24.3 of the Basic Law.

The principles set out in internationakatiesare capable of determining the formulation of
foreign policy, since the executive is bound bwties. International law is directly integrated
into domestic law anthkes priorityover ordinary legislation. It also has direct effdf, and
insofar as, an international treaty reflects noainsustomary international law@lready binding
the Federal Republic of Germany, those norms wékade even subsequent federal legislation.

In the context of European integration, Article 28f the Basic Law expressly requires those
responsible for taking political decisions to olgeand promote a number of constitutional

12 The reason for this provision is not clear. Perh#ipe drafters meant to encourage participation in
inter-State cooperation of this type, or perhapsytibonsidered that express authorisation to coreclud
such agreements was necessary because these agteémgly a transfer of the sovereignty of the
country.
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values. Thussermany's participation in the EU is subject toefvsnce in the EU of a number
of values The Union must be bound by the principleslemocracy, the rule of law, social and
federal principles as well as the principle of sdizgity, and ensure protection of basic rights
comparable in substance with the level of protectifiorded by the Basic Law. Consequently,
German foreign policy which led to European intégrawas dependent on these factors.

On the other hand, Article 79.3 of the Basic Laacpbk certaimbsolute limits on the power to
be integrated within the EUThis provision prohibits amendments of the Basio/ affecting
the division of the Federation intdinderand the participation of theginderin the legislative
process. Similarly, amendments of the principlesdawn in Article 1, namely the inviolability
of human dignity and respect of fundamental hunigints by all public authority, and Article
20, namely the principles of social democracy, papsovereignty and the rule of law, are
prohibited.

- Control mechanisms

The only control mechanism in place is judicial ieew of foreign policy decisions by the
administrative courts and/or by the Federal Canstital Court.If a foreign policy decision
violates an individual's rightkie or she cabring an action in the competent administrative
court (provided that the alleged action has violatedftimelamental rights guaranteed by the
Basic Law (Article 93.1 of the Basic Law)). Howeyvtre courts will take into account tivede
margin of appreciatiorand discretion enjoyed by the competent organss,Tfor example,
while it is accepted that the Federation owes iG&rman nationals to exercisiglomatic
protectionin their favour as against any States which militrieat them, the courts recognise
that the competent organs haveide margin of appreciatioas to how and when they afford
this protection.

The Federal Constitutional Court, which may be megu to settle disputes over the
constitutionality of a foreign policy act, law oedlsion to conclude an agreement (Article 59.2
of the Basic Lawhas been reluctant to review the constitutionaditynternational treatiesor
other foreign policy measures. It has never issureithjunction to stop a foreign policy move by
the executive. Even as regards control of compdiamith the rules of international law, the
Constitutional Court has proved reluctant to atte Tourt is inspired by the idea that it is of
crucial importance that the FRG should appear atiritternational level with a single voice,
naturally that of the executive. In the absencethia international legal order of organs
competent to reach binding decisions on the cotipigtiof the positions adopted by States
with their international obligations, what mattenest is the opinion advocated by the State.
Thus the courts must exercise great restraintsapgiroving as illegal an international position
adopted by a Staté judicial intervention of this kind should not &ble to occur unless the
international legal position adopted by the Statarbitrary or irrational
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14.2 Implementation

The role played by the separation of powers isrg®itant in foreign policy as it is in domestic
policy. The major share of power is given to theeceive. At the same time, however,
important rights of participation are given to thegislature, in particular as regards the
conclusion of treaties (Article 59.2 of the Basaw), EU matters (Article 23.2 of the Basic
Law) and the deployment of German troops abroad.

- The legislature

International treatieswhich regulate the political relations of the Fedien or which are
connected with issues falling within the federajyiséative power require thapproval or
participation of the Bundestag and the Bundesrtigrform of a federal law (Article 59.2 of the
Basic Law). Despite the fact that the Bundestabasonly organ directly elected by the people,
and that it therefore enjoys the highest level eidcratic legitimacy, there is no general
presumption that all important foreign policy démms must be authorised by@ompetence to
take foreign policy decisions lies with the exa@iind the Bundestag plays a part only where
the Basic Law expressly so provides

European integration has greatly influenced thésiin of powers, since the two legislative
chambers, and especially the Bundesrat, are mucé imeolved in determining the directions
taken by European affairs than in other areasrefda policy. According to Article 23.2 and .3
of the Basic Law, the Bundestag is to be constaamig closely integrated in the decision-
making process. The Government is to give the Bstadethe opportunity to state its opinion
before engaging in negotiations within the Couanil must take account of the opinions of the
Bundestag in the negotiations. A committee has Beenp to enable Parliament to exercise its
powers under Article 23 of the Basic Law.

In addition to these express or implied powers Withe Bundestag has to participate directly in
the decision-making process, it also has the powferentrol which every Parliament has in a
democratic system. These include tlaée of no-confidenc@rticle 67 of the Basic Law) and
its budgetary powers

- The executive

According to Article 59 of the Basic Law, tHeresident represents the Federation in its
international relations He concludes treaties. His role is largelgremonial since the
countersignature of the Chancellor or the compeimister is required (Article 58 of the Basic
Law). All foreign policy decisions are taken by ti@overnment. The Prime Minister is
responsible and determines the general guidelifie®reign policy (8 1 of the Rules of
Procedure). Within the framework of the guideliises$ by the Chancellor, the Cabinet adopts
the important foreign policy decisions. The Minister Foreign Affairs is only responsible for
the day-to-day business of foreign policy. Settimg course of foreign policy is a matter for the
Chancellor and does not require parliamentary aiséiwmn.
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- The people

There is no provision for the direct participatiointhe people in the determination of foreign
policy, either in the form of a referendum or topopular initiative.

- Decentralised authorities

Under Article 32 of the Basic Lavipreign relations are the domain of the Federatidvhere
exercising its power to conclude treaties, howetre, Federation must consult any federated
State [and) affected by a treaty project. On the other hamdreas where the Lander have the
power to legislate, Article 32.3 provides that thegy conclude international treatie$his
gave rise to a problem, since it was not cleartiiaspower belonged exclusively to thénder

or whether it was concurrent with that of the Faten and whether the Federation had the
power to enact legislation to implement the treatys dispute was resolved by an arrangement
between the Federation and thander'® Consequently, constitutional customs creating a
modus vivendbetween institutions influenced the division ofyaos in foreign policy matters.

European integration has brought a more importafeé for the Lander and led to the
amendment of the Basic Law and the insertion aéva Article 23. According to that provision
(Article 23.4), in European Union matters the Busrde which represents thénder, is to be
involved in the decision-making process of the Faam insofar as it would have to be
involved in a corresponding internal measure oofersas theLander would be internally
responsible.

According to Article 23.5 of the Basic Law, where an area in which the Federation has
exclusive legislative jurisdiction the intereststioé LAnder are affected, or where, in areas in
which the Federation and th&inder have concurrent jurisdiction (Articles 72 and 74tte
Basic Law) or the Federation has sole jurisdictarticles 72 and 75 of the Basic Law), the
Federation has the right to legislate, Besleral Government is to take into account the iopin
of the BundesratWhere essentially the legislative powers of lthader, the establishment of
their authority or their administrative proceduaes affected, the opinion of the Bundesrat is to
prevail in the decision-making process of the Federattamsuant to Article 52.3 of the Basic
Law, the Bundesrat has establishe€l@amber for European Affairaiith decision-making
powers in matters concerning the EU.

It is also provided in Article 23.6 of the Basicw.ahat where essentially the exclusive
legislative jurisdiction of thd.éander is affectedhe exercise of the rights of the FRG as a
member of the EU are to be transferred by the Fader to a representative of the Lander
designated by the Bundesrat. However, these ragkt$o be exercised with the participation of
and in agreement with the Federal Government.ignréspect, toahe Federation retains full
responsibilityfor the conduct of foreign policy as a whole.

The German members of ti@mmittee of the Regignahich was set up by the Maastricht
Treaty on a German initiative, are appointed byoenmex procedure which involves the
participation of not only the Federal Governmenhichi proposes the candidates, and the

'3 This agreement was set out in the Lindau Agreeménith has not been officially published.
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Lander, which appoint them, but also the municipalitiesl @ounties, which must be given a
say in the process (they appoint three of the tyimnitr members of the Committee), although
theL&nderhad initially attempted to monopolise the nomioiagprocess.
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15. GREECE

15.1 Principles

- |dentification

There is no provision which directly, expressly axtiaustively lists the foundations, principles
and objectives of foreign policy. In domestic lalWwpwever (Constitution, legislation,
regulations, decrees), provisions are sometimedfathich refer expressly or by implication to
that issue.

This is so, in particular, of Article 2.2 of the @titution of 1975, which provides thabieece,

in accordance with the generally recognised rules imternational law, pursues the
strengthening of peace and justice and the devedapwf friendly relations between peoples
and States Similarly, according to Article 108 of the Coitgtion, "the State safeguards the
living conditions of the Greek diaspora and the ntaiance of its links with the Mother
Country". 'It also safeguards the education and social andupational promotion of Greeks
working outside the national territory Furthermore, Organic Law no. 419 of 1976 of the
Ministry of Foreign Affairs, which sets out the pers of that Ministry, also refers to the
protection of the rights and interests of the Gr&¢kte and Greek individuals abroédirticle

1.1 and 2).

Customary international law and internationedaties approved by law and decisions of
international organisations which are binding ore€ée and immediately enforceable in or
introduced into its domestic legal order form ategmal part of domestic law and therefore
constitute a source of law. They may thereforetutstor define the objectives of foreign policy
(one example is the Charter of the United Nations).

As a democratic country, Greece takes inspiratiomfa number ofaluesin the exercise of its
foreign policy. Thus Article 2.1 of the Constitutiprovides that "respect for and observance of
human value constitute the primordial obligationtloé Republic”. Article 25 provides that
human rights are guaranteed by the State and thatrécognition and protection by the
Republic of fundamental and inalienable human sigite designed to achieve social progress
and justice".

- Control mechanisms
There are no specific mechanisms to control redpeciemocratic values and human rights. In
Greece all acts relating to the negotiation andlcsion of treaties are regarded as acts of State

and are not amenable to judicial review.

15.2 Implementation

Foreign policy is conducted by the executive uritier more or less passive control of the
legislature. The courts' role is essentially cogdiio applying international law in domestic law.
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- The legislature

External affairs come within the exclusive powefsh® executive. Parliament may provide
advice and expressishesin connection with the country's foreign policyt mannot make
foreign policy itself. It is still able to contréthe Government in its foreign policy (Article 70.6
of the Constitution) and even to overrule it bynation of censurdArticle 84), but isnot
entitled to force it to conclude a particular trgafor example

However, according to the Constitution Parliamplalys a mandatory role in the procedure
leading to the conclusion of treaties, in the cakeertain categorieswhich cover a very large
number of agreements. Article 36.2 provides thagaties on trade, those on taxation, economic
cooperation or participation in international ongations or unions and those which include
concessions which, according to other provisionghef Convention, require legislation, or
treaties which affect Greek citizens individualbhall take effect only after they have been
approved by an express law". Parliament's partioipan the treaty-concluding procedure does
not mean participation in the act of ratificatiaecession, acceptance or approval of the treaty,
but it constitutes an essential condition of tleaty's validity from the aspect of domestic law.

Parliament's approval, which must be given befoeetteaty is ratified by the Head of State or
accepted by the Government, always takes the féranlaw which has greater force than all
other laws and has a three-fold function: (a) thatises the executive to conclude the treaty;
(b) it incorporates the treaty in the Greek orded (c) it represents the legislature's orderdo th
authorities and citizens to ensure that the trigatyplemented within the State.

Even after a treaty has been approved by Parliarewever, the President of the Republic or
the Minister for Foreign Affairs may decidet to ratify it or accept jtwhere the interest of the
country so requires, or to delay it. They may stipress reservationshen ratifying or
accepting it, provided that these reservationsaaviil in the eyes of international laand they
may also denounce a treatyithout requiring Parliament's approval, even sghiewas required

in order for the treaty to be concluded.

- The executive

ThePresidentexercises all the powers expressly conferred wnhyi the Constitution. None the
less, haequires the Government's consenthe form of the countersignature of the comptete
Minister. Herepresents the Statg international level; he declares war aodcludes treaties
on peace, alliance, economic cooperation and pmtion in international organisations or
unions (Article 36.1 of the Constitution). He haslasive power toratify any other treaty
which, pursuant to international law, must be iedifin order to be validly concluded. sues
credentials to diplomatic missions sent abroad aadceptsthe credentials of foreign
ambassadors. He also convenes the Council of hefgmlitical parties represented in
Parliament in order to consider important foreighqy issues of concern to Greece.

According to Article 82 of the Constitutionthe Government determines and directs the
general policy of the countip accordance with the provisions of the Congtituand the law".
This also applies to foreign policy. Consequerdlyexternal powers, whatever they may be,
belong to the Government, apart from those whiehQGlonstitution expressly confers on the
President of the Republic.
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As regarddgreaties in particular, apart from those which are noenefd to in Article 36.1 of the
Constitution and those which, according to inteomal law, do not require ratification or
accession, the others are directhncluded by the organs of the Governnignacceptance or
approval, by exchange of letters or memorandangslg by signature.

The Minister for Foreign Affairsgenerally concludes all treaties which fall withihe
competence of the Government, without needing adyare full powers. It goes without saying
that in the case of important treaties he actsheninstructions of the Cabinet or the Prime
Minister. In order to sign international agreements, othemidiers must have full powers
issued by the President the Republic and in most cases by the Mini&ieForeign Affairs.
The Council of Ministers is responsible for accaglinternational recognition to a foreign
State

- The people

It is quite exceptional for the people to be inealvn resolving foreign policy issues. However,
the possibility exists in law. According to Articfgt.2 of the Constitution of 1975, as amended
in 1986, "the President of the Republic shall declsy decree eeferendum on grave national
issuesfollowing a decision adopted by an absolute niigjof the total number of Members of
Parliament, on a proposal by the Council of Ministe
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16. HUNGARY

16.1 Principles

- |dentification

The legal foundations of foreign policy are deteredi in the Constitution. According to Article
5 of the Constitution, "The State of the Repubfitiangary safeguards the freedom and power
of the people, thesovereigntyand territorial integrity of the country, and the boundaries
registered in international treaties". According Asticle 6, "The Republic of Hungary
repudiates wals a means of dealing with conflicts between natend refrains from the use
of force against the independence or territoriségrity of other States". The Republic of
Hungary considers that it issponsible for the fate of Hungariaingng outside its borders.

According to Article 7 of the Constitution, the &gystem of Hungargiccepts the universally
recognised rules of international laand ensures that the internal laws of the couatey
harmonised with the obligations assumed undernatemal law. Article 8 states that Hungary
recognisedundamental rightsEnsuring respect and protection for these righta primary
obligation of the State.

Reciprocity and non-intervention in the domestitaies of other States are fundamental
principles. However, Hungary confers primary impade on th@rotection of minoritiesiving

in neighbouring countries. The violation of humaghts cannot therefore be regarded as a
matter internal to a country.

- Control mechanisms

Acting in their administrative capacity, the counmy annul individual administrative acts
which infringe the rights of the person concerriBake Constitutional Courtis responsible for
overseeing the constitutionality of laws, regulasioand other legal measures of the State
services. In principle an international treaty Whitad been ratified by Parliament, inserted in
and published as a law could be annulled by thestitational Court on the ground that it was
unconstitutionalln practice however, the Constitutional Court has declarecaarumber of
occasions that ithas no jurisdictionto review the constitutionality of laws relating t
international treaties. The Constitutional Cous hat yet taken a decision in this area.

16.2 Implementation

- The legislature

In HungaryParliament determines the fundamental principlesoogign policy It enacts the
Constitution and concludes the international tesathat are of outstanding significance for
external relations (Article 19.3 of the Constitaio

A Standing Committee on Foreign Affaggamines draft treaties before they are concliged
Parliament. Foreign policy may be debated in Padiat. Questions may be put to the
Government. The Committee also often asks for teplbpom the Government on specific
subjects.
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- The executive

The Presidentof the Republic is Head of State. According toidet 30 A of the Constitution,
he represents the Hungarian State @mttludes international treatiebut if the subject of the
treaty falls within the competence of the legiglatuthe prior agreement of Parliament is
required. The Presideappoints and receives ambassadargl plenipotentiary ministers. All
measures adopted by the President requiredhatersignatureof the Prime Minister or the
competent Minister. The President's role is theesfargely symbolic.

The Governmenensures the implementation of the laws aadcludes international treaties
(Article 35.1 of the Constitution). It therefore semes theimplementationof the principles
determined by Parliament in the exercise of int@wnal relations, while on the other hand it
has autonomous powers in the conclusion of intienmat treaties. Ministers may therefore
conclude international treaties in their own spd@#ds.

- The people

According to Law no. XVII of 1989 on referenda, allatters coming within the powers of
Parliament may by the subject ofreferendum except where the law provides otherwise. In
principle, questions relating to the directiondb&taken by foreign policy may form the subject
of a referendum. However, thenplementation of obligations undertaken in comreitta
governed by international lawnd laws promulgating these treaties exeludedsubjects. In
practice Parliament has always refused to holdferaedum on the question of Hungary's
accession to NATO, although an initiative requessnch a referendum was signed by more
than 100,000 persons.
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17. ITALY

17.1 Principles

- |dentification

The legal foundations of foreign policy, as regdyd#h its principles and essential aims and the
organisation and functioning of the bodies resgmadbr implementing it, are laid down in the
Constitution. Article 10 governs the relations betw the Italian legal order and the generally
recognised rules of international law, the legditian of aliens in Italy, the right of asylum and
the prohibition of extradition for political crime$hese rules must be coordinated with Article
26 on the extradition of Italian citizens. Accomglito Article 11, Italyrepudiates the use of war
to resolve international conflicts; on the othendhdimitations of sovereignty are allowed for
the purpose of establishing an order of peace astige between nations

Democracy, the rule of law and the protection aflan rightsare not expressly mentioned as
foreign policy objectives. However, they may beegi\effect by means of Article 11, since the
repudiation of war by Italy is justified by its desto contribute to the protection of the freedom
of peoples. This point of view finds support in fhet that limitations of State sovereignty are
permitted provided that they are capable of fuitiggpeace and justice between nations.

Thegenerally recognised rules of international l&avedirect effecin domestic law, pursuant
to Article 10 of the Constitution. However, it mus remembered that the Italian legal order is
dualist in the sense that other international rdesot have direct effett.

Asylum must be granted to alienko are not entitled to exercise in their own douthe rights
and freedoms protected in the Italian Constitutishile neither Italian citizens nor aliens can
be extradited for political reasofts.

- Control mechanisms

Parliamentary control is considered to ensure médpethe principles which must be observed
when foreign policy is defined. TH&onstitutional Court also has a role in this ar&is is the
case where Articles 10 and 11 are infringed or wlaeregional provision is not consistent with
the obligation to comply with the international amitments of the State. Furthermore,
according to the Constitutional Court, there isa@ation of the Constitution where a normative
act of the EU is not compatible with the basic giptes of the constitutional order and with the
provisions on fundamental rights and freedoms. liBttause the measures adopted by the EU
cannot be reviewed by the Constitutional Court body will declare unconstitutional the laws
on the basis of which the EU measures acquiretdegal effect in the Italian legal order.

% There is an exception to this rule, however, spuesuant to a consistent line of decisions of the
Court of Justice of the European Communities Conitsnutorms have direct effect in all Member
States of the Union.

!> However, genocide is excluded from these prowssisee Articles 10 and 26 of the Constitution.
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17.2 Implementation

- The legislature

Parliament and the Government are responsibleldorting the basic principles governing
foreign policy. When the Government is investearliament approves its general political
programme which includes the chapters dedicated to forgigiicy However, Parliament may
intervene at any time in the making of foreign pplby adopting ad hoc documents putting
questionsto the Cabinet. A debate may then take place dwgttives may be giveto the
Ministers.

Special regulations provide for draft EU legislatio be communicated to Parliament prior to
being adopted, but actual cooperation between thigin€t and Parliament depends on the
political interests of the institutions concernBdrliament must authorise the ratification of the
most important international treatie¢éwhich are ratified by the Head of State) and is
empowered talecide on a state of wgwhich must also be declared by the Head of Siaie
formal act). However, there are no rules which Higatly require that Parliament is to
authorise unilateral acts: denunciation of treatwishdrawal of reservations, recognition of
foreign States, etc.

Similarly, there is no constitutional provision obliging thaliinet to inform Parliament of, and
obtain its approval for, the steps which it propose take in the futurdlthough it is possible
to gain the impression that this was what the érsifof the Constitution intended, it does not
happen in practice.

- The executive

The Head of State is not competent to adopt thegorpolicy of the State. Theresidentis
prohibited from playing an active part in the Gawaent's foreign policy. However, he may
participate in the implementation of foreign policybilateral meetings. In this cabe must
comply with the directivesf the Government and Parliament. Moreover, hgeserally
accompanied by the Minister for Foreign Affairs. ldecepts the credentials of foreign
diplomats and accredits Italian diplomats other countries. Lastly, hatifies, on the basis of
Parliament's authorisation, the international tesabhegotiated by the Government where they
are of a political nature, where they imply theabishment of international arbitrations and
jurisdictions or where they require territorial oyas.

Within the Government there ateree Ministerswho are competent in treaty matters: the
Minister for Foreign Affairs, the Minister for Exteal Trade and the Minister for European
Affairs. The Prime Minister may also intervene, exsally where important issues need to be
resolved. ThePrime Minister representdtaly in international conferences. The Cabinet
approves the directives be followed in the sphere of international tietas and that of the EU
and also tharafts of international treatiesvhich have military or political relevance. The
Minister for Foreign Affairs has a certain disopetiin implementing the decisions of the
Cabinet and is responsible for negotiating inteonal treaties, even where they fall within the
competence of other Ministers.

- The people
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A referendumwas held in 1989. It concerned the adoption dfective on the establishment of
a European Government and the entrusting of thed@an Parliament with the drafting of a
European Constitution. The text was approved byrgel majority and the result of the
referendum was regarded as the basis for Iltalfesaoh to the new steps in European
integration. However, a popular referendabrogating decisions of Parliament authorising the
ratification of international treaties isot permitted The Constitutional Court concluded that
this meant that decisions of Parliament aimathptementingnternational commitments in the
domestic legal order could not be abrogated byeatRim.

- Decentralised authorities

In Italy only the State has the power to concludaties However, the regions are authorised to
establish promotionatontactswith the authorities of other States at the sagnétdrial level
and to exchange views on matters of common inteéfégly may also maintain direct relations
with the authorities of the EU. The importancerahsfrontier cooperation is thus increasing.
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18. KYRGYZSTAN

18.1 Principles

- |dentification

The essential principles of foreign policy are @et in the Constitution. The preamble thereto
states that the Republic, as a free and demoa@tienunity, is attached to the general moral
principles existing among the peoples of the wakidicle 9.4 of the Constitution states that the
Republic of Kyrgyzstan aspires #ofair world, mutually advantageous cooperation agthe
peoples, the peaceful resolution of world or regioproblems and observance of the
conventional principles of international lawConsequently, acts which affect the peaceful
cohabitation of peoples, and the propagation awstigation of international conflicts are
prohibited. Treaties which have been ratified fqyamt of domestic law. Article 15 proclaims
human dignity as an absolute right.

- Control mechanisms

The Constitutional Court declares unconstitutiotedislative acts which infringe the
Constitution.

18.2 Implementation

- The legislature

In accordance with the Constitution (Article 58ariRament determines the major directions of
the policy of the countnylt ratifies and denounces treatids also decides on a state of war or
peace and the use of the armed forces.

- The executive

The President is responsible for implementing fprgpolicy and assigns special tasks to the
Prime Minister. According to Article 42 of the Cdithgtion, the President represents the State
in international relations. Pursuant to Article #&, mayenter into negotiations, sign bilateral
treatiesand submit them for consideration by Parliamertakding to Article 20.1, Chapter I
of the Law orthe Governmenthe Government may elaborate @utbmit for consideration by
Parliament the principles applicable in foreign jpgl It is also responsible for adopting
implementing measures, ensuring compliance withtige ratified by Parliament, reaching
decisions on the conclusion of bilateral treatied @newing or denouncing them. According to
Article 21 of that Law, the Prime Minister is el@d to submit proposals for the formulation of
foreign policy to the President and the Governmeétg. may also represent the country in
international meetings and sign bilateral agreement
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19. LATVIA

19.1 Principles

The essential principles of the foreign policylt# Republic of Latvia are: (a) integration in the
structures of Europe; (b) increased cooperatiowdsst the Baltic States; (c) bilateral relations
within the framework of regional cooperation; ard) & more active role in international
economic and financial organisations.

19.2 Implementation

- The legislature

The essential principles of foreign policy are @eied by Parliament, which ratifies
multilateral treaties All treaties affecting matters which must be shject of legislation must
be ratified by Parliament.

- The executive

The President representthe State in its international relationkle accredits Latvia's

representativesbroad andeceives the credentialsf foreign representativesle implements
the decisionsf Parliament concerning the ratification of trest

- The people

According to Article 73 of the Constitutiotieaties are not to be submitted to a referendum
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20. LIECHTENSTEIN

20.1 Principles

- |dentification

International law automatically forms part of dotedaw. In its foreign policy the State is
legally bound by the Charter of the United Nations and iothiernational instruments which
have been ratifiedfor example, the decisions of the Internationau@ of Justice are
recognised as binding). Furthermore, the Stategsired to comply with the binding decisions
adopted by international organisations to whidselbngs (for example, the binding decisions of
the United Nations Security Council). Finally, $ under a political duty to comply with the
principles of the Helsinki Final Act of the CSCEhmih govern the mutual relations of the
participating States.

- Control mechanisms
There is arex post fact@ontrol of the compatibility of legal rules witteaties.

20.2 Implementation

- The legislature

Parliament's influence has grown during the last twenty yeafbere is a Standing
Parliamentary Committeen foreign affairs. Article 8.2 of the Constitutigorovides that
treaties ceding the territory or disposing of the propestythe State, treaties concerning the
rights of sovereignty or regal rights and thoseadsipg a fresh burden on the Principality or its
citizens may only be concludegfter the Diet has given its assefireaties may not be
denouncedvithout at least the tacit consent of Parliament.

- The executive

In international relationghe Prince represents the Staseibject to the necessary assistance of
the responsible Government. The Prince enjoysighe toratify treaties, although the signature
of the Government is required in each case.

- The people

Every international treaty which requires the applof Parliament is submitted to a facultative

referendum Every treaty approved by Parliament is submittech referendum, either by a
decision of Parliament on upon application by 1,8l@@tors.



-58-

21. LITHUANIA

21.1 Principles

The legal foundations of foreign policy are the €tdation, other laws enacted by Parliament,
the Government's programme of activity, the Govermi'a directives and the decisions and
conclusions of the Constitutional Court.

Chapter 13 of the Constitution deals specificalithvioreign policy. According to Article 135,
in conducting its foreign policy Lithuaniis to promote the universally recognised prin@ple
and norms of international law. It must strive &édeguardnational security and independence
and the basic rights, freedoms and welfaféts citizens; it must take part in tieeation of a
sound international order based on law and justMar propaganda is thus prohibited. Article
137 provides that weapons of mass destruction@edyh military bases are not to be stationed
on the territory of Lithuania.

Valuessuch as democracy, human rights etc. have boilee dnd anndirect influenceon the
country's foreign policy. The direct influence ietresult of Article 135 of the Constitution,
while the indirect influence is the result of tlaetfthat these values are regarded as the highest
goals of the State and society. The Constitutiahlaws have provided appropriate means and
legal guarantees for the achievement of these.goals

According to Article 136, the Republic of Lithuania to participate in international
organisationsprovided that they do not contradict the interestd independence of the State.
Treatiesmay be regarded as the legal foundation of thelwanof foreign policy and the
establishment of its principles and aims, provitieat they have been ratified by Parliament.
Since the principal aim of Lithuania's foreign pwlis the country's integration in the alliances
of Western Europe, its foreign policy is largelffaenced by these alliances.

Significant among the constitutional laws is then§tdutional Act of 8 June 1992 on the Non-
alignment of the Republic of Lithuania with Postvied Eastern Alliances. Ordinary legislation
includes the Law on International Treaties of tlepblic. Parliament has sometimes adopted
resolutions on current issues of foreign policyias condemned acts of aggression or terrorism,
recognised new States, approved or disapprovedaspettical acts of the Government.

- Control mechanisms
Judicial review is available only in respect ofemmational treaties. Upon a decision of the
Constitutional Court to the effect that an inteloval treaty is or is not compatible with the

ConstitutionParliament decides/hether or not to ratify it.

21.2 Implementation

- The legislature

According to Article 138, Parliamenrdtifies or denounces treaties which concern
(a) realignment of the country's borders;
(b) political cooperation with foreign countriesytual assistance or national defence;
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(c) the renunciation of the use or threat of foese] peace treaties;

(d) the stationing and status of the armed fordethe Republic on the territory of a foreign
State;

(e) the participation of the Republic in internaaborganisations;

(f) multilateral agreements or long-term econongiezaments;

Parliament has sometimes adoptesblutionsconcerning current issues of foreign policy, such
as, for example, resolutions condemning acts afeaggn or terrorism, recognising new States
or approving or disapproving specific political adf the Government. According to Article
67.17 of the Constitution, Parliament may consalber foreign policy issues.

The Government's programme plays an essentialimotee conduct of foreign policy. The
Government has the right to adopt directives arfteroregulations to implement laws.
Parliament examines the Government's general progra of activities in order to decide
whether to approve.it

- The executive

The Presidentof the Republic probably has the greatest powénensphere of foreign policy.
According to Article 84 of the Constitution, theeBident:

(a) settles foreign policy issues and, togetheh tieé Government, implements foreign policy;
(b) signs treatiesand submits them to Parliament for ratification;

(c) appoints or recalls upon the recommendation of the Government, thentogs
representatives in foreign States and in internatiorganisations;

(d) makesannual reportso Parliament on the situation in Lithuania andhdstic and foreign

policy.

The Government submits its programme to Parliamtiig includes a chapter on foreign
policy. The Government cannot act until its progmenhas been approved (Article 92 of the
Constitution). The Government is responsible tdi&aent for its actions.

- The people

According to Article 9.1 of the Constitutionthe most significant issues concerning the life of
the State and the People shall be decided by rederd. This also applies to the most
significant issues of foreign policy. Such referarhve actually been held. Moreover, Article
68.2 of the Constitution makes provision for popuigiative.
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22. MALTA

22.1 Principles

- |dentification

Articles 1 and 2 of the Constitution proclaim Maltattachment to the principles of democracy
and fundamental rights. Article 1.3 provides thadltsl is a neutral State actively pursuing
peace, security and social progress among all matioy adhering to a policy of non-alignment
and refusing to participate in any military allia@cThis means, in particular, that:

(@) no foreign military base is permitted to beisted on Maltese territory;

(b) no military activity is authorised in Malta, @pt at the request of the Government, in the
exercise of the inherent right of self-defencehim event of any armed violation of the national
territory, or in pursuance of measures or actie@did by the Security Council of the United
Nations, or where there is a threat to the sovetgigndependence, neutrality or territorial
integrity of the country;

(c) apart from in the above circumstances, no athiétary activity may take place in Malta
where it will entail the presence of a concentrabbforeign forces;

(d) apart from in the above circumstances, no dorenilitary personnel are allowed on Maltese
territory, other than military personnel taking tpar civil activities (an exception is also made
for a reasonable number of military technical pensb assisting in the defence of the country);
(e) the shipyards of the country are to be usedifdrand commercial purposes, but may also
be used, within reasonable limits, for the repaid aonstruction of military vessels. In
accordance with the principle of non-alignment, telsg shipyards are not made available to the
military vessels of the two superpowers.

A treaty which imposes duties or confers rightsrafividuals is not a source of domestic law
unless it is given legislative effect (section Fltlee Maltese Independence Order 1964). In
order to form part of domestic law, therefore, gvéeaty must be incorporated. Once
incorporated in domestic law, a treaty may containciples which must be observed when
foreign policy is defined.

- Control mechanisms

Judicial review of compliance with the principlesd down by law and the Constitution is
possible (before the First Hall of the Civil Coanid then before th€onstitutional Couilt
Administrative actions are subject to judicial ewi The administration must act on the basis
of a pre-existing rule of law and must justifydtstion as authorised by law, otherwise its action
will be ultra vires

22.2 Implementation

- The legislature

Parliament's role is centred round the ratificatiamd adoption of international treaties in
domestic lawsThe Ratification of Treaties Act (Act V of 1988lipulates the treaties which
cannot enter into force without being ratified rlRment. These are treaties which affect the
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status of Malta under international law, the segwf Malta, its sovereignty, independence,
unity or territorial integrity (section 3(1)(a) ang) and (2)) and those concerning the
relationship of Malta with any multinational orgsation (section 3(1)(c) and (2)). A Resolution
to the effect that such a treaty is to come intodfanust be passed by Parliament.

As regards thelenunciation of treatiesmoreover, Article 4 of the Ratification of TresdiAct
provides that where the country ceases to be § pard treaty (as provided for in Section
3(1)(a), (b) or (c))the Minister responsible for foreign affairs isitdorm the House of the fact,
giving the reasons therefor

There is also aimdirect controlof Parliament in relation to the conduct of foremplicy; this is
effected by parliamentary debates, promoted byptréamentary committee responsible for
foreign affairs. Questions may also be put to Mers and information on foreign policy may
be obtained in this way.

- The executive

The Presidentis not directly involved in the formulation of fgn policy, but the Prime
Minister must keep him informed of the general agrdof the Government's policyrhe
Government determines the principles of Malta'sifpr policy

- The people

In determining the principles applicable in foreigality, the executive has discretion as to

whether to hold aeferendumUnder the Referenda Act (Chapter 237 of the Lafidalta) the
electorate may demand a referendum
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23. MOLDOVA

23.1 Principles

- |dentification

Principles and objectives of foreign policy canfdnend in divers sources of domestic law. First
of all the Constitution foresees in it's preamitke attachment to universal values, such as the
rule of law, civil peace, democracy, human rightstice and political pluralism. Article 4 (2) of
the Constitution foresees that "in case of confbietween international rules binding the
Republic in the field of human rights and domektig, it is always the first ones who prime".
Article 8 of the Constitution also foresees thake"Republic of Moldova has the obligation to
respect the UN Charter and the treaties it hagdiggnd found it's relations with other countries
on general accepted principles of international"lakinally article 11 of the Constitution
declares Moldova's permanent neutrality. The Reépuil Moldova does not admit military
troops of other countries in it's territory;

Furthermore, the Parliament of the Republic of Mekl has approved on the 8 February 1995
the "Concept of foreign policy", which containsléeling principles: the principle of abstention
from the use of force or threat of force, the esidn of war except of cases foreseen by law, the
principle of pacific settlement of internationalsputes, State's sovereignty, international
cooperation, States equality and territorial intggand the principle of international protection
of human rights. The county's priorities in theldi®f human rights are the following: the
strengthening of the independence and sovereidrtyeoState, the guarantee of it's territorial
integrity, the promotion of social and economi®rafs necessary to people's well fare and the
harmonization of domestic law with internationarstards.

- Control mechanisms

The Constitutional Court controls the constitutiggaf laws, regulations and decisions of the
Parliament, of the presidential decrees, the dewsof the Government and the international
treaties to which the Republic of Moldova is pamghen they are submitted to it's control.
There has not been any case-law in this mattepay n

23.2 Implementation

- The legislature

The Parliament ratifies the treaties and internmafi@greements and approves the "Concept of
foreign policy" of the country which contains thigedtive principles of foreign policy. It also
exercises a control over the implementation ofi§prgolicy. Debates are regularly held on this
subject. Twice a year there is a report on the empghtation of foreign policy presented to
Parliament. If needed, the Parliament can ask tlwistdr of Foreign Affairs to present
explanations concerning specific questions. Fumtoee it is the Parliament who approves the
budget of the Ministry of Foreign Affairs.

The foreign policy committee of the Parliament ésponsible for the inter-parliamentary
relations. It points out the representatives of ®arliament to the other international
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parliamentary organisms. It approves the candidataf the Ambassadors on proposition of the
President of the Republic. It follows through timeplementation of the "Concept of foreign
policy", and, if needed, it's elaboration. It prgseto the Parliament all projects of treaties of a
political, legal, social or economic nature anagoio them a detailed report.

- The executive

According to article 77 of the Constitution, thee§ident of the Republic represents the State
abroad and is the guarantor of the national indggrere, unity and territorial integrity of the
country. He enters into discussions, he particgat® negotiations, he concludes international
treaties in the name of the Republic of Moldovéi¢kr 2 of the Law concerning the conclusion,
the implementation, the ratification and the demtian of treaties, conventions and
international agreements), and submits them toRhadiament for ratification, in a delay
established by law. The President of the Repulslicealits and recalls the country's diplomatic
representatives on Government's proposition. Heives the credentials and the letters
recalling the representatives of other States énRlepublic of Moldova. The ratification of
treaties and their denunciation require the sigeatid the President of the Republic and the
countersignature of the Minister of Foreign Affairs

The Government adopts a plan of action in the faélfbreign policy according to the principles
adopted by the Parliament in this field.

- The people

The possibility of consulting people by referendismegulated by the Constitution and the Law
on referendum 11040 - XlI of 26 May 1992. Therefore, accordingatticle 66 (b), one of the
fundamental attributions of the Parliament is tleelaration of a referendum. According to
article 75 the most important problems of the Statel the society are submitted to a
referendum. Finally article 88 foresees that thesident of the Republic can ask people to
express by referendum their will on matters of oral interest. The provisions adopted by
referendum have a supreme legal force and are sadgsapplied on the territory of the
Republic.The question of Moldova's accession tooktigal organisation of States or it's
withdrawal from such an organisation are exclugigettled by referendum.
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24. THE NETHERLANDS

24.1 Principles

- |dentification

According to Article 90 of the Constitution, "theo@rnment shall promote the development of
theinternational rule of law. This provision shows the major importance wHrarliament and
the Government ascribe to an international ordsetb@n universally applicable legal rules.

Article 91 deals with the conclusion of treatiesitidle 92 provides thapowers may be
transferred to international organisationand Articles 96, 98 and 100 provide for the degen
of the realmmaintenance of pea@nd declaration of war.

Both written and unwritten law form part of the destic legal order. Treaties take precedence
over ordinary legislation. The principles contairedreaties must therefore be observed when
the foreign policy of the country is determin®@lues such as democracy and human rights are
provided for in treatieso which the Netherlands is a party. Consequetitfy are binding on
the Government even in the context of foreign golic

- Control mechanisms
With the exception of parliamentary control, thexeno specific control of respect for values
such as democracy and human rights in foreign ypofidticle 120 of the Constitution provides

that the constitutionality of treaties is not torbeiewed by the courts.

24.2 Implementation

- The legislature

Treaties must be approved by Parliamghtticle 91). The same applies to the denunciation of
treaties and the withdrawal of reservations, butlipanentary approval is not required for
unilateral acts such as the recognition of StatesGmvernments However, Parliament's
consent need not necessarily be given by a foretabareaty may be given tacit approval
There are parliamentary committees in this areithiir responsibilities do not exceed those of
Parliament.

On the other hand, the Government is politicallgwerable to Parliamenwhich means that
Parliament exercises a certain control over forgigficy. Frequently, therefore, there are
exchanges of opinions which enable the Governnertgke account of Parliament's ideas,
requests and objections. Howewkie question of parliamentary authorisation of direes on
issues of foreign policy does not ari€ince a year, when the budget is debated, fopsgay
comes up for discussion.
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- The executive

According to Article 90, "the Government shall patn the development of the international
rule of law". The Government is therefore responsible for inteomal relations A major
exception is the requirement for parliamentary apak, which also applies to the denunciation
of treaties and the withdrawal of reservations,tbigtintervention by Parliament does not apply
in the case of unilateral actions such as recagnif States or Governments.

Traditionally, the Minister for Foreign Affairs wassponsible for elaborating the foreign policy
of the country. However, growing inter-State coagien has tended to blur the distinction
between domestic and external policy. Ministerpaasible for particular branches of domestic
affairs aspire to taking over the external aspétbeir responsibilities. Furthermore, the Prime
Minister's role in foreign policy has also increse importance since he sits on the European
Council, where the major decisions on foreign padiee taken.

- The people

There is no provision for referenda or populaiatites on foreign policy issues.
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25. NORWAY

25.1 Principles

- |dentification

In Norway, which has the oldest valid ConstitutiorEurope, there are very few written norms
which guide foreign policy. This area is princigatibvered bycustomary law at constitutional
leveland also by norms of a quasi-legal or politicalre The Foreign Service Act sets out the
rights and obligations of the various individuateldodies concerned. The legal norms do not
contain any definition of the principles and ainfsfareign policy. There is no provision
specifically requiring respect for values suctdamocracy, the rule of law or individual rights
and freedom# the conduct of foreign policy.

- Control mechanisms
Judicial review is available only whetfgere has been a violation of an individual's rgght

25.2 Implementation

- The legislature

Although the conduct of foreign policy is traditally a prerogative of the King, Parliament has
powers to control the executive. Pursuant to Ast@6 of the ConstitutiorRarliament is to
consent to the ratification of a treaty, in threecamstanceswhere the treaty requires new
domestic legislation, where it requires budgetatioa or where it is of importance from a legal
and political point of view. The same applies whire State is to enter into an international
commitment. On the other har@arliament's consent is not required where the Guwent
wishes to withdraw from a treatin practice, therefore, the Government shouldagdrconsult
Parliament before adopting important foreign poligcisions. Consultations of this type may
take place withitommitteesin this case within the Foreign Relations Comeaitt

- The executive

The King is only the formal Head of State. The Gaweent is actually responsible for the
conduct of foreign policy.

- The people
Referenda and popular initiatives do not ordingolyn part of the systermi\s an extraordinary

measurehowever, Parliament has decided to hold a reflieren It has done twice so in respect
of Norway's accession to the European Union.
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26. POLAND

26.1 Principles

- |dentification

The Constitution contains only very general pransi relating to the legal foundations of

foreign policy. Treaties, which are regarded aswce of domestic law, establish the aims of
foreign policy. Human rights and fundamental freedp democracy and the rule of law are

regarded as principles which apply to both domestid external law. In the light of Poland's

desire to be integrated in the structures of Wiedterrope, the principles of these organisations
have great influence on the formulation of its fgnepolicy.

- Control mechanisms

Article 188 of the Constitution provides for ther@titutional Court, which is responsibieter
alia, for controlling the conformity of laws and trezgtito the Constitution. Article 79 of the
Constitution gives everyone whose constitutionghts or freedoms have been infringed the
right to appeal to the Constitutional Court forjiusgment on the constitutionality of a law or
other normative act upon which a court or orgaputdlic administration based its final decision
with regard to the individual's rights, freedomsbligations specified in the Constitution.

26.2 Implementation

- The legislature

Each year the Parliament discusses the essentialipbes of foreign policy. A report is
presented by the Minister for Foreign Affairs faloption by Parliament. Specific reports may
also be requested. Article 89 of the Constitutiets ®ut the categories of treaties which require
legislation before they can be ratified or denodndénese are treaties relating to State borders,
defensive alliances and treaties which impose fighburdens on the State or matters regulated
by statute or those which the Constitution requiogse in the form of statutory law. Article 87
of the Constitution defines sources of universddigding law in Poland, which are the
Constitution, statutory law, ratified internationagreements, and regulations. Article 90
introduces a new principle, allowing Poland, bytuer of international agreements, to delegate
to an international organisation or institution fhavers of organs of State authority in relation
to certain matters.

- The executive

According to Article 146 of the Constitution, the@cil of Ministers is responsible for the
conduct of Poland's foreign policy. According tdiéle 133 of the Constitution, the President is
the supreme representative of the country in isrmational relations. Under Article 133 the
President also has a general supervisory powenerfi¢ld of foreign policy. This power is
inconsistent with the power conferred by Article21dn the Minister for Foreign Affairs to
administer relations with other States and withighotepresentatives in other countries. The
President ratifies and denounces internationali¢seand/or notifies Parliament and the Senate
thereof, if prior legislation is not required.
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- The people

In matters which are most important for the Stategferendum may be held. Such important
matters may, of course, also relate to foreigrcgoli
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27. PORTUGAL

27.1 Principles

- |dentification

The Constitution lays down the legal principlesasgign policy.Article 7.1 of the Constitution

of 1976 sets out the general principles which govereign policy They are consistent with
those provided for in the first two articles of tBkarter of the United Nations. Paragraphs 2 and
3 of Article 7 define the principal axes of theiaty to be employed by the organs responsible
for theius tractuum Paragraph 4ccords a special place to relations with Portugepeaking
countries Paragraphs 5 and 6 are tkesult of European integratiormhey were inserted in the
Constitution to meet the problems of sovereignigec by the Maastricht Treaty.

Other provisions concern the country's foreigngyollhese include Article 15, which concerns
the rights and duties of aliens, stateless persitiens of the European Union and citizens of
Portuguese-speaking countries. Article 33.5 corscertradition,deportation and the right of
asylum Article 78.2.d concerns cultural relations. Aricl63 f deals withParliament's
participation in the construction of Europand Article 197.1.i with the duty to notify
Parliament in European matters. Lastly, Articledhaerns the State's duty to ensure national
independence and to promote the conditions negesstrat end.

The principles and rules of general or ordinanenmational law form an integral part of
Portuguese law (Article 8.1). The rules of conwvamdi which have been duly ratified or
approved and published in the Official Journal applicable in the Portuguese legal order
insofar as they impose international obligationstlo& country (Article 8,2). All legal rules

adopted by international organisations enter dyré@tto force in the domestic legal order where
the relevant treaties so provide (Article 8.3).

Treaties of major importance, such as the Maastiickaty, which led to a revision of the
Constitution in 1992, influence the formation ofefign policy.

- Control mechanisms

All courts have jurisdiction tappreciate constitutionalityArticle 204). The court of last
instance is the Constitutional Court (Articles 21@nd 212.1). There have been a number of
cases where the courts have been required to esxathm constitutionality of treaties,
conventions and agreements, since according toCthestitution international conventions
occupy a place below the Constitution but abovisletipn.

27.2 Implementation

- The legislature

Parliament approves conventions relating to mattensch fall within its exclusive competence
(Articles 164 and 165); treaties concerning Pottsigrarticipation in international alliances, or
treaties of friendship, peace or defence, treatiethe adjustment of Portugal's borders, those
dealing with military affairs or matters and albgie which the Government has submitted for



-70-

approval by Parliament. A treaty which has not beggproved cannot be ratified (Article 135 b).
Prior approval is therefore required only for cami@ns and for certain treaties whose subject-
matter is international (Article 1641 i), or to thee war or peace (Article 164.n) - except in the
case of actual or imminent aggression (Article ¢85

- The executive

The President of the Republias Head of Stateepresentghe country abroad. He guarantees
national independence and the unity of the Static{@ 120 of the Constitution). On a proposal
from the Government, heppointsambassadors and special envoysadeepts the credentials
of foreign diplomatic representatives, regifies international treatiesonce they have been
approved, haleclares warin the case of actual or imminent aggression @uadtes peace
(Article 135) and, lastly, he may use pswer of veto against an application for ratificatiof

a treaty (Article 278.1) and refer treaties anenmational agreements or conventions to the
Constitutional Court for a review of their legitioya

The Government approves treati@ghich do not fall within the competence of Parlerh
(Article 197.1.c) angbroposeghat the President should declare war or peadicl@200.1.g).
Any act of the President must beuntersignedy the Government, otherwise it does not exist
in law (Article 140). The Minister for Foreign Affa, in agreement with the Government, is
responsible for formulating, coordinating and inmpéating foreign policy.

- The people

Issues of great national interest which are toheesubject of legislation or an international
convention may be submitted toederendun{Article 115.3).

- Decentralised authorities

Article 197 of the Constitution provides that th@v@rnment is to be responsible for the
conduct of foreign policy. ThAutonomous Regior®ladeira and the Azores) are required to
participate in the negotiatioof agreements (Article 227.1.t). They are alse fi@ establish
relations of cooperationwith foreign regional entities, provided that thaghere to the
directions laid down by the organs of sovereigAfi¢le 229.1.u).
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28. ROMANIA

28.1 Principles

- |dentification

The Constitution states in Title I, "General Prptes”, that the Romania is to enter into and
developpeaceful relationsvith all States (Article 10). The Constitution reguces the content
of the Declaration of the General Assembly of thetétl Nations Organisation of 24 October
1970 on the principles of international law conaegnfriendly relations and cooperation
between States, in which the States are requessdsstain from the use of force the threat of
force and to observe the right to sovereign equalit

The second principle relating to foreign policyvibich Article 10 of the Constitution makes
express reference is the developmergaaid neighbourelations, which is tending to become a
generally recognised principle in internationalaa# and which is often found in UN

resolutions.

The third principle of foreign policy set out inthdle 10 of the Constitution is the State's firm
undertaking to observe the principles and otf@rerally accepted rules of international law
By forming part of thgus cogensghe fundamental principles of international law arandatory
and must be observed as such. This follows froniclartlO3 of the Charter of the United
Nations. Although the majority of mandatory rulésnternational law form part of the content
of its general principles, Article 10 of the Cotsgion makes separate reference to respect for
the other generally accepted rules of internatitaval

Treaties ratified by Parliament form part of doredaw. According to Title | of the
Constitution, the Romanian State undertakes to iteetternational treaty obligations strictly
and in good faith. This gives expression to onthefoldest principles of international relations,
"pacta servanda suhtTreaties have the legal force of the law whertsley are ratified. Article
20 provides that in the event of conflict betweesaties relating to fundamental human rights
and domestic legislation the international provisiare to prevail.

In practice, Romania's aim to be integrated in Beam and Euro-atlantic structures and
alliances influences the formation of its foreigrligy. A number of articles of the Constitution
establish the values democracy, the rule of law and human rigiR®@mania is also a party to
a number of treaties and international conventiamsh implement these principles.

- Control mechanisms

Compliance with the democratic values incorporatethe rules of domestic or international
law is controlled by the domestic courts and by @unstitutional Court and also by the
protection mechanisms established by the conventiznthe protection of human rights to
which Romania is a partyl.reaties must be compatible with the Constitutibnerefore they
may either be ratified without reservation or légadan amendment of the Constitution. The
constitutionality of a treaty may be reviewed beftre relevant law is promulgated. Even after
promulgation of the law an objection of unconsiimality may be raised before the courts
(Article 144.a and c of the Constitution). A funthand this timepolitical, controlis exercised



-72-
by Parliament

28.2 Implementation

- The legislature

Parliament approves the Government's foreign poltyen it accepts its general programme
and also when it approves the reports or genedhmdgions subsequently presented by the
Prime Minister. It maywithdraw its confidencén the Government at any time by adopting a
motion of censure (Article 112 of the Constitutioh)may putquestionso Ministers and put
questions to the Government or any member of theeBanent on important aspects of foreign
policy. The Government is required to produce theudhents and information requested by
Members of Parliament. Parliament may influencedéfinition of foreign policy, especially
during the debates and vote on the Governmentgdrone when it is submitted to Parliament.
Parliamentratifies treaties and may also denounce thénadopts declarations, messages and
appeals on issues of foreign policy.

- The executive

The central role in the definition of foreign pglis played by th€resident Herepresentdhe
Romanian State and guarantees the national indepeadunity and territorial integrity of the
country (Article 80.1 of the Constitution). He magnsult the Government on important or
urgent problems. He may participate in meetingh@fGovernment when problems of national
interest relating to foreign policy are discusdesipresides over these meetings (Articles 86 and
87 of the Constitution). Howevethe Government's opinion is advisofiyjhe President sends
Parliament messages concerning the principal galligroblems of the nation (Article 88 of the
Constitution), which to a large extent concernifprgoolicy. The Presidemoncludeson behalf

of the Republic of Romania th&eaties previously negotiated by the Government and
subsequently submitted to Parliament for ratifaatiHe accredits and recalldRomania's
diplomatic representatives on a proposal from togeBiment and approves the creation and
abolition of diplomatic missions and changes witthieir ranksThe representatives of foreign
countries are accredited the President (Article 91 of the Constitution).

The Government'gole is toimplementthe Romania's foreign policy in accordance wita th
Government programme accepted by Parliament. Diésis carried out both by its concrete
executive action and by its normative activity obosing the laws which ratify treati€dnce
accepted by Parliament, the Government's prograrheemes bindingn the Government.
The same applies to the reports or declaratioggieéral policy presented to Parliament by the
Prime Minister, which supplement or amend the ahiforogramme. The Government is
answerable politically to Parliament. The Minidt@r Foreign Affairs is responsible for carrying
out the country's foreign policy in accordance with law and the Government's programme.
He also represents the country in internationalticgis, alongside the President and the Prime
Minister.

- The people

The President, after consulting Parliament, maythskpeople to express bgferenduntheir
views on problems of international interest (Adi®0), including foreign policy matters. On the
other hand, there is no provision for a right opylar legislative initiative.
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29. RUSSIA

29.1 Principles

- |dentification

In the preamble to the Constitution the people o§dRa proclaims its attachment to human
rights, the universally recognised principles otiady of law and theself-determination of
peoples the intangibility of democracy and tls®vereigntyof Russia. The Russian people
recognises that it forms part of the internatia@mhmunity.

While proclaiming the sovereignty of Russia, Ai@l9 provides that Russia may be a party to
inter-State unions artdansfer part of its powers to therin accordance with the corresponding

treaties, where this does not entail a limitatidrhoman and civic rights and freedoms and

where it is not contrary to the foundations of ¢bestitutional order of the Federation.

Values such as democracy, human rights and fundaifeeedomsare among the foundations
of the constitutional system of the Federation o§$ta, which no provision of the Constitution
can infringe (Article 16), still less the other ®tgpowers, including in the sphere of foreign

policy.

According to Article 15.4 of the Constitution, theiversally recognised principles and rules of
international law, and also treaties, form an irdkgoart of domestic law. Moreover,
internationatreaties take precedenoser domestic law. There are no constitutionaklakich
determine the aims and principles of foreign polittyese are defined in ordinary laws.
Consequently, the principles established by treatiest be observed when the foreign policy of
the country is defined.

- Control mechanisms

As guarantor of the Constitution, tiresidentmay repeal acts of the Government, which,
according to the Constitution, is to adopt measucesmplement Russia's foreign policy
(Articles 80, 114 and 115).

The Constitutional Courbf the Federation rules on the conformity with @enstitution of the
various domestic measures (federal laws, actseoPtlesident, the Council of the Federation,
the Duma and the Government of the Federation)udimg those concerned with foreign
policy. It also rules on the conformity with the i&titution of treaties which are not yet in force.
A treaty which is declared contrary to the Constitucannot enter into force (Article 91 of the
Law on the Federal Constitutional Court).
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29.2 Implementationt®

- Vertical division of powers

According to the Constitution of the Federationti@e 71),foreign policy and international
relations, treaties, the problems of war and peas¢egrnal economic relations etc. come within
the competence of the Federation of Rus§lae coordination of economic relations comes
within the joint competence of the Federation asdsubjects (Article 72 of the Constitution
and Law of 18 March 1992The Republics are autonomous participants in irgéomal and
external economic relationgrovided that this is not contrary to the Constin, the laws of
the Federation and the Federal Treaty. Interndticriations within the Federation (and also
within the territories and the regions) is coortilby the federal organs of the State power of
the Federation with the Republics.

One example which may be given is the Treaty beiwibe Federation of Russia and the
Republic of Tartarstan "on the delimitation of sfseof competence and the delegation of
powers between the organs of the State power oFdaeration of Russia and those of the
Republic of Tartarstan" of 15 February 1994. Thatly provides that thergans of the Republic
are to exercise State powers, including participatin international relationsthat they are to
establish relations with foreign States aodiclude with these States agreemetieh are not
contrary to the Constitution and the undertakingthe Federation or to those of the Republic,
that they are to participate in the activity of t@responding international organisations and
pursue an autonomous external economic policy.l\.gsint coordination is envisaged for
international and external economic relations.

On the other hand, Article 4 of the law on inteioradl treaties of the Federation of Russia
provides that the treaties of the Federation whiohcern questions which fall within the
competence of its subjects are todoacluded by agreement with the competent orgattseof
subjects concerned

The subjects of the Federation of Russia may sufumitonsideration by the President of the
Federation or the Governmergcommendations on the conclusion or denunciatiot e
cessation of international treati€érticles 8 and 35 of the Law on International atres of the
Federation of Russia). Similarly, the legislatufeacsubject of the Federation of Russia may
submit to the Duma a draft law on the ratificatafran international treaty which is not yet in
force as regards the Federation (Article 104 ofG@oastitution and Article 16 of the Law on
International Treaties of the Federation of Russi2) the other hand, the subjects of the
Federation are responsible, within the limits @itlpowers, for implementing treaties (Article
32 of the Law).

Following the winding-up of the USSR and the caatof theCIS'’ it was agreed by the

'®|n view of the federal nature of the Russian Saatbthe particular problems associated therewith,
it was decided to deal with the relative respoiisiés of the various bodies with a foreign polioje
by analysing, first, the place of the federatedteStan this sphere (vertical division of powersfan
secondly, the respective roles of the legislattite, executive and the people (horizontal divisibn o
powers).
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Agreement on the Creation of the CIS, and its watArticle 1), that the CIS haso
international powersand that its organs are omgordinating organsThe council of Heads of
State and the Council of Heads of Government ofMieenber States of the CIS adopt, by
common accord (by consensus), decisions on thelicadion of the foreign policy activities of
members of the CIS.

- Horizontal division of powers

The President of the Federation

Pursuant to Article 80 of the Constitution, thedritent is the Head of State and the guarantor
of the Constitution and human rights and freeddtgsprotects the sovereignty, independence
and integrity of the Statéle determines the fundamental directions to beviad by foreign
policy and represents the Federation in its intéior@al relations He directs foreign policy,
negotiates and signs treatiasd the instruments of ratification, hecepts the credentialnd
resignations of foreign representatiyé®e appoints and dismisses Federal Ministers,diiad)

the Minister for Foreign Affairs, on a proposal rfrathe President of the Government, he
approves the Federation's military doctrine anderatconsulting the committees and
commissions of the chambers of the Federal Asserhblyappoints and recalls tbglomatic
representatives of the country in other countri@sticles 83 and 86 of the Constitution).
Pursuant to the law on international treaties, Finesident takes decisions relating to the
organisation of negotiations and the signatureegties, grants the corresponding powers and
submits the relevant treaties for ratificationtHe event of aggression or an imminent threat of
aggression the President declares a state of enaogrgad notifies the Council of the Federation
and the Duma (Article 87).

Pursuant to Articles 5 and 20 of the Law on defeéhedPresident declares a state of war in the
event of armed aggressidnecisions to send armed forces outside the Faoleta take part in
peace-keeping activities are also taken by theidengison the basis of a decree of the Council
of the Federation (Article 7 of the Law). Whereistproposed to take part in international
coercive actions the President's decision mustkentin accordance with a ratified treaty in
accordance with the federal law (Article 10 of tlzev). The President forms and presides over
the Security Council of the Federation. The Seg@iuuncil examines issues of foreign policy,
in particular those concerned with the maintenaricecurity, and prepares the decisions of the
President.

The Government

Pursuant to Article 110 of the Constitution, thev€mment exercises the executive power. It
takes the measures necessary to carry out theypaoliche country (Article 114 of the
Constitution). However, its acts may be repealethbyPresident where they are contrary to the
Constitution or to federal laws (Article 115). Pumst to the Law on International Treaties,
within the spheres of its competence, B@/ernment decides to negotiate and sign treatids a
presents them for ratification

According to Article 6 of the Law on Defence, thev@&rnment, within the limit of its powers,
organises the implementation of the commitmentsigeal for in defence treaties. It organises

7 Community of Independent States.
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the control of the export of arms and weaponrydoots international negotiations on military
issues and determines the measures to strengthéderwe between States and to reduce the
military threat and to create collective securlart of the armed forces may be under joint
command, in accordance with the treaties. Pursgatite Law on the procedure for sending
military and civil personnel to take part in pe&eeping and security activities, the
Government takes the decision to send civiliangreisto the frontiers to take part in a peace-
keeping and humanitarian aid activities (Article 9)

The legislature: Council of the Federation and Duma

According to Article 104 of the Constitution andtidle 14 of the Law on Treaties, treaties are
ratified or denounced by a federal law adoptedhleyDuma. The law must be examined in the
Council of the Federation. Article 15 of the Law Dreaties determines the treaties which must
be submitted for ratification. These are:

(a) treaties whose implementation entails the amemntd of federal laws in force or the
enactment of new laws and those which establigs rather than those provided for by law;

(b) treaties having as their subject-matter thelfumental rights and freedoms of citizens;

(c) treaties concerning the territorial delimitatiof the Federation with other States, including
those relating to frontier crossings;

(d) treaties concerning the establishment of iBtete relations, the capacity of Russia's
defence, questions of disarmament, the interndtwordrol of disarmament and the guarantee
of peace in international security;

(e) treaties relating to the Federation's partimpain inter-State unions and international
organisations, where these treaties envisageahsfér of some of the powers of the Federation
or where they establish the adoption of legal deig/hich will be binding on the Federation;
and

() treaties which the parties have agreed are t@tified.

The two chambers also exercise indirect controt the conduct of foreign policy:

- they hear the President's message on the prirdifg&tions to be taken by foreign policy
(Articles 84 and 100 of the Constitution) and theexhes of the directors of the foreign States;
- theyadvise the Presideiain the appointment and recall of diplomatic repnéstives;

- they receive informationfrom the Minister for Foreign Affairs where trezi have been
concluded or have ceased to be effective;

- they may also give recommendations on the coiaciugessation or suspension of treaties
(Articles 8 and 35 of the Law on International Tres); and

- they may use the legislative initiative on thensasubjects (Article 104 of the Constitution,
Articles 16 and 37 of the Law on Treaties).

- The people

According to Article 32 of the Constitution, citize are entitled to participate rieferenda The
Law on Referenda of 1995 does not include foreigity issues among those which are not to
be submitted to a referendum. Consequently, thelpenay play a part in defining foreign
policy by means of a referendum. The people may ke the initiative for a referendum.
Where the Constitutional Court recognises thasthgitory conditions are met, the President is
required to hold a referendum (Articles 8 and 1thefLaw on Referenda).
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Given such a complex division of powers, it wasassary to provide mechanisms to control
compliance with the attribution of these powerdiod 125 of the Constitution, Chapter IX of
the Federal Constitutional Law on the ConstitutioBaurt and Article 34 of the Law on
International Treaties provide th#te Constitutional Court is to resolve disputes tas
competence between the federal organs of the temveer and also between the organs of
State power of the Federation and those of itsestbjin connection with the conclusion of
treaties of the Federation where the disputed ctenpe is defined in the Constitution of the
Federation. Where the Court recognises that thdaeg not fall within the competence of the
organ of the State power which promulgated it ttiecaases to be effective as from the date
indicated in the decision.
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30. SLOVAKIA

30.1 Principles

- |dentification

There are no specific provisions on the legal fatiotis and objectives of foreign policy. In the
light of the general provisions of the Constitutitrowever, it is possible to conclude that a
number of principles exist. Thus the preamble e&Qonstitution refers to theherent right of
nations to self-determinatioand tothe importance of continuous peaceful cooperatiGin
other democratic States. Article 1 provides thhaeé "Republic of Slovakia is a sovereign and
democratic State subject to the rule of law. tasbound by any ideology or religion".

The essential document in which the objectiveoi§n policy are set out, as required by the
Constitution, is the programme of the Governmenmti¢fe 113 of the Constitution).

Article 11 of the Constitution establishes the dbodal superiority of treaties and other
international agreements on human rights and fuedéah freedoms over domestic law,
provided that the international treaties and agesgsnguarantee greater rights and freedoms.
Other treaties have priority over domestic laws/ted that they contain a superiority clause to
ensure preferential application. Where the prowisiof a treaty are different from those of
domestic laws they are applied directly. In certases, therefore, the principles established by
international conventions must be observed whegidonrpolicy is determined.

The values of democracy and respect for humansrigéve indirect influence of the country's
foreign policy, since their observance is a coodif the country's admission to international
organisations.

- Control mechanisms

First of all, a control is effected by internatibeaganisations. Thus, for example, pursuant to
Article 8 of the Statute of the Council of EuropadaArticle 6 of the Charter of the United
Nations, a country which fails to respect certaitugs may be excluded.

According to Article 86.g of the Constitution, Ramhent may passmotion of censuragainst
the Government, including where it fails to carptt ds foreign policy programme. A specific
vote of no confidence in the Minister for Foreigrifalts, or any other member of the
Government, may be passed in respect of his aegivit connection with foreign policy.

30.2 Implementation

- The legislature

The National Council of the Republic of Slovakiagsponsible for debating the Government's
programme, for controlling its activities and famegotiating" thevote of confidenceéo be
adoptedvis-a-visthe Government as a whole and its individual mempticle 86.9).

According to Article 86.e of the Constitution, Ramhent is toapprove certain categories of
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treaties "international political treaties, general ecomonireaties and other international
treaties which must be implemented by a law". Siryi] Parliament must consent to
withdrawal from these treaties or to the withdrawfaleservations etc.

Furthermore, certain matters fall within the exilascompetence of Parliament. Article 86.c of
the Constitution provides that Parliament is tocegig consent, in the form of a Constitutional

Law, to treaties of union between Slovakia and rotes and to the termination of such
treaties. According to Article 86.Rarliament is to declare wan the event of an armed attack

against Slovakia or where its international oblgz under common defence treaties so
require. Lastly, Article 86.1 provides that Parliant must consent tooops being sent abroad

- The executive

The organ essentially empowered to elaborate tisé lminciples of foreign policy is the
Government. These principles are incorporated e @overnment's programme, which is
approved by Parliament in a vote of confidence.otding to Article 11.g of the Constitution,
"the Government shall decide collectively on basiestjons of domestic and foreign policy".
Since 1993he Government has been authorised to concludmatienal treaties which do not
require the approval of ParliameniVith the Government's consent, its members greodased

to conclude other treaties.

The Presidentis not empowered to elaborate the basic principldsreign policy. Within the
framework of his constitutional powers (Article 1820 r of the Constitution), the President
conducts foreign policy as provided for in the G@ngon. According to Article 102.a of the
Constitution, heepresentghe Republic in international relations, tegotiates and ratifiethe
most importaninternational treaties hereceives and accredi@mbassadors (Article 102.b),
and declares a state of war and war (Article 102.k)

- The people

Articles 93 to 100 of Chapter 5, Part 2 of the Giutson cover the circumstances in which a
referendum may be held. Article 93.1 of the Cousth provides thaa constitutional statute
on the formation of a union of the Slovak Repuhiib other States or its secession from such a
union is to be confirmed by an obligatory referemdu

A facultative referendum may be held either upoasalution of Parliament or upon a petition

submitted by 350,000 citizens. According to Artielethe Constitution, the referendum is to be
declared by the President. Article 93.3 provides tho issue of fundamental rights, freedoms,
taxes, duties or national budgetary matters mayldmded by a referendum®. Article 93.2

provides that "a referendum may also be held terdehe crucial questions of public interest".

The President does not declare a referendum wentilals examined whether the constitutional
conditions for a referendum are met. Furthermorécl& 27.1 of the Constitution establishes a
right of petition

As a general rule there is no control of the cohd@iforeign policy. In the event of@nflict as
to competencehoweverthe problem will be resolved by the ConstitutioBalurt (Article 126
of the Constitution). Similarly, where a problemisas as to the interpretation of the
constitutional provisions on competence in the spbéforeign policy, the Constitutional Court
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may give a generally binding interpretation (Aeidl28.1 of the Constitution).
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31. SLOVENIA

31.1 Principles

- |dentification

According to the Constitution, laws and regulatiansist conform with treaties anithe
generally accepted principles of international lavhe Law on Foreign Affairs regulates the
conduct of foreign affairs. Values such damocracy, the rule of law and the protection of
human rights and fundamental freedoane among the principles forming the basis ofState,
according to Constitution, which, as the suprergallact, is binding on all authorities.

Slovenia's intention to take part in the procesEofopean integration and to become an
associate member of the European Union influerscéedislation, in the sense of seeking to
achieve harmonisation with European standards.

- Control mechanisms

The Constitutional Court decides upon the conforroit laws and regulations with ratified

treaties and the general principles of internatidea. It also has jurisdiction to decide any
individual complaint alleging a violation of humarghts and fundamental freedoms by
personal acts. Finally, it may also be requestedléoon theconformity with the Constitution of

a treaty which is in the process of being adoptedopinion is binding on Parliament. The
Constitutional Court has not yet ruled on whethéyas jurisdiction to evaluate the conformity
with the Constitution of a treaty which has alredmden ratified by statute. However, it has
already declared that it has jurisdiction to eviuthe conformity with the Constitution of

treaties ratified by regulation.

Judicial review of actions taken within the framekvof foreign policy is possible only in the
event of error, crime or tortComplaints may also be lodged against the Prinmeshr or any
other Minister and against the President of theuBkp

31.2 Implementation

- The legislature

Parliament defines the basic principles of foreigolicy. It ratifies treaties It adopts
resolutions, recommendations, opinions and dedsmd itappoints and dismissesembers

of Slovenia's permanent delegations to internatiarganisations. The Foreign Affairs
Committee of Parliament confirms the initiative fooncluding a treaty and gives its
suggestions. In thaegotiating stage the delegation reports to the @dtee Following the
signature of the treaty the Committee decides vemaihnot to propose that Parliament should
ratify it. Parliament may also initiate the proceslfor the amendment alenunciationof an
international treaty.
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- The executive

The Presidenthas arepresentativefunction. Heaccredits and revokes the accreditation of
Slovenia's ambassadors to foreign countriesaamepts the credentialsf foreign represents.
He issues instruments of ratification.

The Governmentnd the Minister for Foreign Affairs ensure thateign policy is formulated
and implemented in conformity with the principlesfided by Parliament. The Government
takes the initiative for the signature of interoatl agreements arassumes responsibility for
the negotiationslt ratifies protocols, programmes and other simihstruments which do not
contain additional obligations and which are codetlifor the purpose of implementing treaties
which have already been concluded. The Governraertdountable to Parliament.

- The people

Citizens may initiate a procedure for amending @uastitution andpropose lawsin certain
cases (where a large number of citizens have signeetition to that effect) Parliament must
declare aeferendum There are very few issues whicannot be submitted to a referendum
One such issue is thenplementation of a treatyParliament may also hold a consultative
referendum on an issue of major importance. Thatsesf such a referendum are binding.
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32. SOUTH AFRICA

32.1 Principles

- |dentification

The constitutional and institutional changes tbaktplace in South Africa since 1994 provides
for important changes in the foreign policy forntida and implementation proces¥esThe
Constitution doesot include any specific foreign policy guidelinétowever it provides a
framework for procedural matters and policy deaisio

Relevant constitutional provisions that have a ibgaon foreign policy matters include the
following:

a) The founding provisions in Section 1 (Act 108896): The Republic of South Africa is one,
sovereign, democratic State founded on the follgwialues: human dignity, the achievement
of equality, and the advancement of human rightsfeedoms; non racialism and non sexism;
supremacy of the Constitution and the rule of laniversal suffrage, regular elections and a
multi-party system.

b) The supremacy of the Constitution (Section 2).

c¢) The Bill of rights (Section 7-39).

d) International agreements (Section 231): The Blapis bound by international agreements
which were binding on the Republic when this Cduastn took effect.

e) Customary international law (Section 232): Comtry international law is law in the
Republic unless it is inconsistent with the Consitih or an Act of Parliament.

f) Application of international law (Section 238)hen interpreting any legislation, every Court
must prefer any reasonable interpretation of theslition that is consistent with international
law over any alternative interpretation that isoimsistent with international law.

- Control mechanisms

The position of the judiciary in South Africa hdsaachanged considerably since 1994. This is
the result of important changes to the constitatidramework that strengthens the role of the
judiciary. First of all, as provided for in the Giitution (Act 108 of 1996, Section 2), the
Constitution is the supreme law of the Republi@ any conduct or law inconsistent with the
Constitution is invalid. The second change involresinclusion of the rule of law principle as
a provision in the Constitution (Section 1 c). Thied change brought about in the Constitution
is the creation of a Constitutional Court. The Gituisonal Court is the highest court in
constitutional matters (Section 167 3 a). The foumportant change is the limitation of the
sovereignty of the Parliament. The Constitutionviles for the rejection of any law of
Parliament by the Constitutional Court which isansistent with the Constitution. Such a
decision or any other decision by the judiciarpiisding on all persons or organs of State to
which it applies (Section 165).

8 The constitutional changes that took place in South Africa include the replacement of the
Constitution of the Republic of South Africa (Act 110 of 1983, with the transitional Constitution
(Constitution of the Republic of South Africa of 1993, Act 200 of 1993). This was followed by the
acceptance of a final Constitution of the Republic of South Africa 1996 (Act 108 of 1996).
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32.2 Implementation

According to Section 231 (1) of the Constitutiame ihegotiating and signing of international
agreements is the responsibility of the nationatexve.

An international agreement binds the Republic aitgr it has been approved by both the
National Assembly and the National Council of Pnoés, unless it is one of the following

agreements: international agreements of technawhinistrative or executive nature and
agreements which do not require either ratificattoraccession, entered into by the national
executive, bind the Republic without approval bg tRational Assembly and the National

Council of Provinces, but must be tabled in theefydsly and the Council within a reasonable
time.

When the African National Congress (ANC) took powet994 it envisaged a more active role
for Parliament in the foreign policy sphere. Théesuof Parliament were changed to give
parliamentary portfolio committees a more direat aative role in the process of foreign policy
formulation. However, the role of the Parliamemhaéns still very limited in this field.
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33. SPAIN

33.1 Principles

- |dentification

There are very few principles which guide the fgmepolicy of the State. The Constitution
mentions only the principle of thpeaceful resolution of disputesnd the principle of
cooperation between countriggrticles 1 and 2 of the Charter of the United iblas).
Moreover, it only does so in the preamble, whicdarmines their legal force. In addition, the
terms employed are very general.

However, it is possible to find other articles whimay be regarded as indirect guidelines for
foreign policy:

(a) Article 11.1 of the Constitution authorises 8tate taconclude treaties on dual nationality
with Iberian-American countriesr countries which have or had special links v@ffain. This
authorisation was not constitutionally necessan mnist therefore be regarded as designed to
promote political action in that direction.

(b) Article 13.2 refers to the treaties whereby tiagionals of the signatory countries may be
granted theight to vote in municipal electionhe concession must be granted on a reciprocal
basis.

(c) Article 42 requires the public powers to enstineprotection of the economic and social
rights of Spanish workers abroad

(d) Lastly, Article 56, which provides that the igirs the supreme representative of the State in
international relations, ascribes particular impgoce to relations with "the nations of its
historical community". This article has been intetpd as constituting encouragement on the
part of the drafters to develop relations with hakimerica. It is important to note that the role
of the King is purely symbolic.

The Constitution makes no reference to values asdemocracy, human rights or the rule of
law as a basis for foreign policy, but Article 95.1tleé Constitution, which expressly prohibits
the signature of treaties containing provisionstresy to the Constitution, and the importance
of these values in domestic law, argadavour of a foreign policy which seeks to sgtibfe
principles and values established in the Constituti_egal rules having less than constitutional
force also play a part in defining the legal fouratas of foreign policy, particularly as regards
the organisation of the State's international aixs:

According to Article 96.1 of the Constitution, pesjy concluded international treaties form
part of the domestic legal programme once they Haeen officially published in Spain.
According to Article 96.1 treaties cannot be ameneecept by the mechanisms provided for
therein.

- Control mechanisms

The Constitutional Courimay intervene in the final stage of the approvatedure to evaluate
a treaty's conformity with the Constitution (Argéc92).



-86-

33.2 Implementation

- The legislature

The two chambers intervene in different ways, affdrént conditions apply as to the majority
required, depending on the treaty in question. Ading to Articles 93 and 94 of the
Constitution treaties must be accepted by both chamibérsre:

(a) they authorise international institutions ayamisations to exercise powers deriving from the
Constitution;

(b) they are of a political or military nature, yheoncern the integrity of the national territory o
rights and fundamental freedoms, they entail firdrabligations or require an amendment of
or derogation from the law or require special mezsun order to be implemented. The
chambers must beotified immediately of all other treaties or agmneents(Article 94.2).

Foreign policy lies within the realm of Governm@otvers. Another specificity of the Spanish
system is that Parliament, by its authorisationdnclude treaties as well as by its supervision
of their implementation, plays an active role irs tthomain, and may even act as a driving force
in such matters.

- The executive

The Constitution of 1978 democratised the implewt#rn of foreign policy. Although the
King is the supreme representative of the Statetarnational relations (Article 56.1 of the
Constitution), the Government is given the rolepahciple administrator of foreign policy.
Moreover, a range of controls has been establisinede may be political, and exercised in
Parliament, or legal, and exercised in the Contital Court.

Article 63 of the Constitution provides thille Kingis to express the State's agreement to be
bound by international treatiesThe majority opinion among legal writers holdstthhis
reference is only to agreements which have beeroegg by Parliament. The Kirgccredits
ambassadoraind other diplomatic representatives aedlares war and peaagith the prior
authorisation of Parliament

The initiative for concluding treaties is excludivevithin the competence of tHéovernment
which, according to Article 97 directs domestic and foreign policylhe Minister of Foreign
Affairs is responsible for negotiating treaties.

- The people

Article 87 prohibits direct legidative initiatives by citizens in international matters.
However, there is nothing to prevent aeferendum being held in such circumstances. Thus
a referendum was held in 1982 in which citizens werasked whether Spain should remain
a member of NATO.
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- Decentralised authorities

Article 149.1.3 provides that international relat® are among the matters for which the State
has exclusive competendeollowing an initial literal interpretation of iharticle, which was
severely criticised by legal writers, the Consiitnél Court reduced the scope of the exclusive
powers of the State. The reasoning is that Spategration in the world, and in the European
Union in particular, has the effect that internagibrelations may affect any matter, which might
in practice deprive the powers granted by the Gioitisn to theAutonomous Communities
their importance.

The Autonomous Communities may in certain circumsta, without weakening the
Government's prerogativegquest the Government to negotiate treati&®never, they cannot
attempt to obtain international statoisto conclude treaties which are legally binding the
State On the other hand, the Governmentrégjuired to notify the Communities of the
negotiation and signature of a treaty which mighwé repercussions areas which are of
particular concern to the Communities.
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34. SWITZERLAND

34.1 Principles

- Identification
Thetraditional axioms of foreign policgre:

(a) neutrality. This is the only one mentioned in the Constitut{ the provisions on the
respective tasks of the legislature and the exegutiot in those on foreign polic}).The
reference is to the principle of non-interferenceniar between two States, which has been
amended (Switzerland may participate in multildte@nctions or in actions against threats
which cannot be removed by cooperation).

(b) solidarity. This is humanitarian solidarity and solidaritydgonomic and social cooperation.
(c) universality This relates to the maintenance of diplomatiatiehs with all States, of
contacts in matters of cooperation and adherenaetdmational organisations of a universal
nature.

(d) availability. This refers to Switzerland's good services beaifgred to States or
international organisations which request them,

Article 2 of the Constitutions sets diour aimsof the Constitution, which must be the aims of
both domestic and foreign policy:

(a) to ensure themdependencef the country;

(b) to maintairmpeace and ordewithin the country;

(c) to protect théreedom and rightsf confederates; and
(d) to increase theommon prosperitgf confederates.

In its Report on foreign policy in the 1990s thel&@l Council endeavoured to define the aims
of its foreign policy action with express refererioeArticle 2 of the Constitution, with the
intention of giving a new lease of life to the abgrinciples. Five axes were set out:

(a) the maintenance and promotion of security @aat@,

(b) commitment in favour of human rights, democrang the principles of the rule of law,

(c) growth in common prosperity,

(d) the promotion of social cohesion, and

(e) the preservation of the natural environment.

Here it is a matter of measures concerned withirtiementation of foreign policy rather
principles which are binding on those responsibtel&fining it.

Treatiesform an integral part of domestic law. Insofatteesy establish principles or objectives
of foreign policy, they are thereforbinding However, Switzerland is not a party to
international organisations of integration. Howewem the political point of view Switzerland
follows the directions laid down by the UN, althbugis not a member; "Eurocompatibility” is
also one of the principles which in practice influe the determination of Swiss foreign policy;

19 Article 8 Chapter 6 and Article 102 Chapter 9.
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values such as democracy, human rights and theofuév are binding on the organs of the
State, including where they deal with internatiomatters.

- Control mechanisms

Mechanisms to ensure the control and protectidmuafian rights are provided for in domestic
law or in treaties. The violation of a treaty magyrelied on before any court, provided that the
provisions is self-executing, which does not apfily,example, in the case of economic and
social rights.

An act which falls within the sphere of foreignipplmay be challenged before the Federal
Tribunal on the ground that it violates a politicad constitutional right However, whether or
not such a control is available depends on theaatithe contested act. Article 11u®hibits
the Federal Tribunal from reviewing the constitatdity of federal lawsand there is no
autonomous limit to the revision of the Constitoti®uthorisation to ratify a treaty decided
following popular consultation cannot be reviewgdhe Federal Tribunal.

34.2 Implementation

- The legislature

The conclusion of treaties.

The Federal Assembly is competenttmclude treatiesnd alliances Article 85.6 and Article
102.8). In principle, the executive negotiates anghs treatiesalthough the legislature
authorises their ratification

Foreign policy directives.
The fundamental principles of foreign policy arernialated by the Federal Council
Admittedly, its messages are presented to Parligroenthey do not requifermal approval

- The executive

The Federal Assembly is empowered to concludeidéseand alliances and tRederal Council

is responsible for conducting foreign relatiofdsticle 85 Chapter 6 and Article 102 Chapter 8).
In principlethe executive negotiates and signs treatdthough the legislature authorises their
ratification. However,the Federal Council may only ratifggreements in simplified form
(treaties of minor importance, provisional treagttesaties which do not create new obligations).
The Federal Council may onlgenounce treatiesincluding those ratified by the Federal
Assembly.

The fundamental principles of foreign policy are foramgld by the Federal Council
Admittedly, its messages are presented to Parligrbanhthey do not require formal approval.
The Government defines and implements foreign pdlicconducts Switzerland's external
relations.

The regime is collegiate in the sense that the Hé&tate iprimus inter partegnd plays no
particular role in formulating foreign policy.
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- The people

The ratification of certain international instruniendepending on the nature of the treaty, is
sometimes submitted toraferendum Switzerland has popular initiativein the sense that a
sufficient number of citizens may propose a camstinal amendment. Thus there have recently
been a number of popular initiatives designed ¢oirgea stricter immigration policy.

There are two kinds of referendum: an obligatofgremdum, which is addressed to the people
and the cantons, and a facultative referendum,wisiaddressed only to the people and which
is held only where requested by a sufficient numiifecitizens. The issue of accession to
collective security organisations or to supranatboommunitiess determined by the people
and the cantons, that is to say, it is submittedrt@bligatory referendunthe ratification of
treaties of unlimited duration, accession to areinational organisation or the ratification of
treaties entailing a multilateral unification oféHaware submitted to a facultative referendum.

- Decentralised authorities

Pursuant to Article 8 of the Constitution, the Galdration alone is competent to conclude
treaties and alliances with foreign Statésowever, Article 9 provides for an exception in
favour of the cantons, but one which is relativelymportant. The cantons mapnclude
treaties of local importance or of lesser importarand they must be approved by the Federal
Council which may oppose their ratification or concluderh on its own behalf where they are
of national importance. Pursuant to the draft Ganginal reform currently in progress, the
cantons will be empowered to conclude treatiesiwithe spheres of their competence. This
provision therefore appears less restrictive tharptesent Article 10.
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35. SWEDEN

35.1 Principles

- |dentification

The conduct of foreign policy and the definitionitsfgoverning principles are not the subject of
legal provisions. Even Sweden's traditional pob€yeutrality, which may be summarised as
"non-participation in alliances in peacetime witlviaw to remaining neutral in the event of
war", has no legal basis in either domestic laintarnational law. Furthermore, international
law does not form part of domestic law unless & been received in the internal legal order.

35.2 Implementation

- The legislature

According to Article 6 of the Instrument of Goverant, the Governmenhefore adopting a
decision, must confer with the Foreign Affairs Advy Council on all foreign policy matters of
major importance

According to Article 1 Chapter 10 of the InstrumehiGovernment, the Government may not
conclude anytreaty without the consent of Parliamenif the agreement presupposes the
amendment or abrogation of a law or the enactmieatnew law, or if it otherwise concerns a
matter which is for Parliament to decide. Similarlyithout Parliament's approval the
Government may not conclude any other treaty givisg to international obligations for
Sweden if the agreement is of major importance.semee rules apply to the commitment of the
Realm to any other international obligation andthe denunciation of an agreement or
international commitment.

- The executive

The King representSweden. He hasymbolic and ceremonial dutie&s Head of State he is
kept informed by the Government concerning theraffaf the Realm

The Government is responsible for determining fprgiolicy under the political, legislative
and financial control of Parliament. Pursuant tdiode 1 Chapter 10 of the Instrument of
Government, the Governmerbncludes treatiewith other States and with international
organisations. According to Article 9, it megmmit the armed forces order to repel an attack
on the Realm. Otherwise the armed forces can benitted only with the agreement of
Parliament, unless a law so provides or an obtigato that effect is envisaged in a treaty
approved by Parliament. No declaration of war maynade without the consent of Parliament
except in the event of an armed attack. HoweverGvernment may authorise the use of force
in accordance with international law to preventaation of Swedish soil.
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- The people

The people may be consulted by referendum on forpaicy matters, as in the case of the
referendunron Sweden's accession to the EU.
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36. TURKEY

36.1 Principles

- |dentification

In the preamble to the Constitution, which hasséume legal force as the Constitution itself, the
expression of the founder of modern Turkey, Kemtdtiftk, "peace at home, peace in the
world" is repeated. According to Article 16, theadiamental rights and freedoms of aliens may
be restricted by law in a manner consistent witerimational lawArticle 92 limits Parliament's
power to declare war or to send armed forces abrtmdituations deemed legitimate under
international law According to Article 90, international agreemewtsich have entered into
force have the same force as law. To this ext@ytithay also influence the determination of the
principles or aims of foreign policy.

Democracy, the rule of law and respect for humaghts are among the essential principles of
the Turkish Republic set out in Article 2 of therSbtution and the conduct of foreign policy
must therefore also respect these principles.

- Control mechanisms

There is no specific control mechanism to enswpeet for the above-mentioned principles in
foreign policy. There is no provision for institugf proceedings before ti@onstitutional Court
for a review of the constitutionality of treatiefish have already been ratified.

36.2 Implementation

- The legislature

Parliament contributes to the determination of foreign pollmy its power toratify treaties
However,certain treaties take effect without Parliamentgpeoval This applies to agreements
regulating economic, commercial and technical ietatand covering a period of no more than
one year, provided that they do not entail anynfoie commitment by the State and do not
adversely affect the status of individuals or tmepprty rights of Turkish citizens abroad.
Parliament must be notified of such agreememithin two months of their promulgation.
Similarly, agreements concerning the implementatioa treaty which has already been ratified
and economic, commercial, technical or administeatigreements concluded on the basis of an
authorisation by law do not require parliamentgyraval.

Parliament may no&dopt legally binding foreign policy directiveslowever, it may pass a
resolution expressing its views, but without lefgate. Furthermore, Parliament cannot take
unilateral action in the field of foreign policyaiamentarycontrol takes the form of questions,
general debates, interpellation and parliamenteyiries.
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- The executive

The conduct of foreign policy is the responsibitifythe Council of MinistersThe Minister for
Foreign Affairs plays a particularly important rale determining the principles of foreign

policy.

The President (Article 104) ratifies and promulgatestreaties andaccredits Turkey's
representatives in other countries; however, taesdormal powers exercised jointly with the
Council of Ministers.
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37. UKRAINE

37.1 Principles

- |dentification

Article 8 of the Constitution of UkraiR& provides that the principle of the rule of law is
recognised and effective in Ukraine.

According to Article 18 of the Constitution, thedan political activity of Ukraine is aimed at
ensuring its national interests and security byntaaiing peaceful and mutually beneficial
cooperation with members of the international comityu according to generally
acknowledged principles and norms of internatidenal

In accordance with Article 9 of the Constitutionternational treaties that are in force, agreed to
be binding by the Verkhovna Rada of Ukraiare part of the national legislation of Ukraine.

The conclusion of international treaties that cavene the Constitution of Ukraine is possible

only after introducing relevant amendments to tbagitution of Ukraine.

According to Article 26 of the constitution, foregrs who are in Ukraine on legal grounds
enjoy the same rights and freedoms and also beasatine duties as citizens of Ukraine, subject
to the exceptions established by the Constitutams or international treaties of Ukraine.

The use of existing military bases on the territofyUkraine for the temporary stationing of
foreign military formations is possible on the terof lease, by the procedure determined by the
International treaties of Ukraine ratified by therkhovna Rada of Ukraine (Provision 14 of
Chapter XV "Transitional Provisions" of the Condgibn of Ukraine).

- Control mechanisms

The Authorised Human Rights Representative of trexkNovna Rada of Ukraine (the
Parliamentary Ombudsman) exercises parliamentargtraio over the observance of
constitutional human and citizens' rights and fosesl (Article 101 of the Constitution, Article
1 of theAuthorised Human Rights Representative of thehderia Rada of Ukraine Act

%2 The Constitution of Ukraine was adopted by thekifevna Rada of Ukraine on 28 July 1996.
%L parliament of Ukraine.

2 The Authorised Human Rights Representative of the \deridn Rada of Ukraine Aetas adopted
by Verkhovna Rada of Ukraine 23 December 1997.
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The Constitutional Court of Ukraine provides opimsamn the conformity with the Constitution
of Ukraine of international treaties of Ukraine tthere in force, or international treaties
submitted to the Verkhovna Rada for granting agesgran their binding nature (Article 151 of
the Constitution of Ukraine and Article 13 of #enstitutional Court of Ukraine Act®

37.2 Implementation

- The legislature

According to Article 85 of the Constitution, thetlority of the Verkhovna Rada of Ukraine
comprises:

. determining the principles of domestic and fangiglicy;

. hearing annual and special messages of the Br¢sdl Ukraine on the domestic and
foreign situation of Ukraine;

. declaring war upon the submission of the PresidétJkraine and concluding peace,

approving the decision of the President of Ukrainethe use of the Armed Forces of
Ukraine and other military formations in the eveharmed aggression against Ukraine;

. confirming decisions on granting loans and ecadnaaid by Ukraine to foreign states
and international organisations and also decisimmsUkraine receiving loans not
envisaged by the State Budget of Ukraine from fpreitates, banks and international
organisations, and exercising control over thea; us

. approving decisions on providing military assis& to other states, on sending units of
the Armed Forces of Ukraine to another state, cadmitting units of armed forces of
other states on to the territory of Ukraine;

. granting consent to the binding character ofrirdgonal treaties of Ukraine within the
term established by Law and denouncing internatioeaties of Ukraine;
. hearing annual reports of the Authorised HumaghiRi Representative on the situation

of the observance and protection of human rightisfi@®doms in Ukraine.

In accordance with Article 92 of the Constitutidine following are determined exclusively by
the laws of Ukraine:

. human and citizens' rights and freedoms, theagtees of these rights and freedoms;
teh main duties of the citizen;

. citizenship, the legal personality of citizenbg tstatus of foreigners and stateless
persons;

. the principles of foreign relations, foreign eooric activity and customs;

. the legal regime governing the state border.

The procedure for deploying units of the Armed Eerof Ukraine to other states as well as the
procedure for admitting and the terms for statignimits of armed forces on the territory of
Ukraine are established exclusively by the lawbBkifaine (Provision 2 part 2 Article 92 of the
Constitution of Ukraine).

%3 TheConstitutional Court of Ukraine Aetas adopted by Verkhovna Rada 16 October 1996.
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- The President

The president of Ukraine is the Head of State aslia its name. The President of Ukraine is
the guarantor of state sovereignty and territandivisibility of Ukraine, the observance of the
Constitution of Ukraine and human and citizenshtsgand freedoms (Article 102 of the
Constitution of Ukraine).

In accordance with Article 106 of the ConstitutmfriJkraine, the President of Ukraine:

ensures state independence, national securittharldgal succession of the state;
represents the state in international relatiadsjinisters the foreign political activity of
the State, conducts negotiations and concludesattenal treaties of Ukraine;

adopts decisions on the recognition of foreigiest;

appoints and dismisses heads of diplomatic nissad Ukraine to other states and to
international organisations; accepts credentiald Btters of recall of diplomatic
representatives of foreign states.

- The executive

According to article 116 of the Constitution of ldkre, the Cabinet of Ministers of Ukraine:

ensures the state sovereignty and economic indepee of Ukraine, the
implementation of domestic and foreign policy ok tBtate, the execution of the
constitution and the laws of Ukraine, and the attee President of Ukraine;

takes measures to ensure human and citizents gt freedoms;

organises and ensures the implementation obtieggh economic activity of Ukraine.

In accordance with Article 15 of thaternational Treaties of Ukraine Acthe Ministry of
Foreign Affairs of Ukraine is responsible for gealesupervision over execution of international
treaties of Ukraine.

- The people

According to Article 5 of the Constitution of Ukre, the people are the bearers of sovereignty
and the only source of power in Ukraine. The peegkrcise power directly and through bodies
of state power and bodies of local self-government.

In accordance with Article 69 of the Constitutidhe expression of the will of the people is
exercised through elections, referenda and otmersfof direct democracy.

In accordance with Article 73 of the Constitutisgsues of altering the territory of Ukraine are
resolved exclusively by an All-Ukrainian referendum
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38. UNITED STATES OF AMERICA

The Judiciary and Foreign Affairs in the United Staes

This is a vast subject in the United States, artethave been numerous cases testing whether
one branch of government or another has exceedecbitstitutional powers in the area of
foreign affairs. The opinion of the United Stategp@me Court irBaker v. Carr369 U.S. 186
(1962) summarises the extent to which the fieltbodign relations is thought to raise "political
questions" unsuitable for judicial resolution ie tinited States:

"Foreign relations: There are sweeping statermj@ngsrevious cases] to the effect that
all questions touching foreign relations are paaitiquestions. Not only does resolution
of such issues frequently turn on standards thigtjddicial application, or involve the
exercise of a discretion demonstrably committedht® executive or legislature; but
many such questions uniquely demand single-voitattraent of the government's
views. Yet it is error to suppose that every caseomtroversy which touches foreign
relations lies beyond judicial cognizance. Our sas¢his field seem invariably to show
a discriminating analysis of the particular questomsed, in terms of the history of its
management by the political branches, of its suguify to judicial handling in the
light of its nature and posture in the specificecamnd of the possible consequences of
judicial action. For example, though a court willt ordinarily inquire whether a treaty
has been terminated, since on that question "gmental action [must] be regarded as
of controlling importance”, if there has been nadusive "governmental action” then a
court can construe a treaty and may find it pravithe answer. Though a court will not
undertake to construe a treaty in a manner incemsig/ith a subsequent federal statute,
no similar hesitancy obtains if the asserted dsstith state law.

"While recognition of foreign governments so sgiyndefies judicial treatment that
without executive recognition a foreign state hagrbcalled "a republic of whose
existence we know nothing”, and the judiciary oadiilly follows the executive as to
which nation has sovereignty over disputed tegjtonce sovereignty over an area is
politically determined and declared, courts mayn@kea the resulting status and decide
independently whether a statute applies to that.af&milarly, recognition of
belligerency abroad is an executive responsibliti,if the executive proclamations fall
short of an explicit answer, a court may constraent seeking, for example, to
determine whether the situation is such that ssatutesigned to assure American
neutrality have become operative. [Still] agaimuth it is the executive that determines
a person's status as representative of a foreigergment, the executive's statements
will be construed where necessary to determinedhe's jurisdiction. [Similar] judicial
action in the absence of a clearly authoritativecetive declaration occurs in cases
involving the immunity from seizure of vessels owndy friendly foreign
governments."

Many of the most interesting court cases in thetddnBtates involve a claim that either the
President or congress has exceeded the approfoiaign affairs powers of its branch of
government, and that action by the other branameeded. In short, these are "separation of
powers" or "checks and balances" cases. Somewastsspecial mention are the following:
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Youngstown Sheet and Tube Co. v. Sawyer [The Stemire CaseB43 U.S. 579 (1952): the
Supreme Court struck down as a violation of sefuaraif powers principles President Harry
Truman's seizure and operation of most of the cmshisteel mills during the Korean War.
President Truman argued that an impending steetxsrktrike threatened the war effort and
that a variety of his powers allowed him to seize steel mills in these circumstances. The
Supreme Court ruled that the President could nohe@@ without congress authorisation. And
although the majority disagreed among themselvestahe precise rationale, the case stands
for the proposition that the U.S. Constitution psignificant and enforceable limits on
presidential powers even in time of war.

In Dames & Moore v. Rega#b3 U.S. 654 (1981), the Supreme Court upheldPtiesident's
suspension of claims against Iran as part of thelugon of a hostage crisis, rejecting a claim
that the President had exceeded his constitutpmwérs.

A number of interesting cases have been brouglieaigang the President's use of armed forces
abroad. The proper roles of Congress and Presideabmmitting such forces are deeply
controversial in the United States, and particdkisions to do so are similarly controversial.
During the Vietnam War, a number of cases weredhbahallenging the constitutionality of
the President's commitment of forces there. Somerl@ourts held that the question was a
non-justiciable political question; others heldtt@®ongress had done enough to authorise the
commitment of forces. The Supreme Court never éecithe questions, but some Justices
dissented. Perhaps the most important point to isotleat the cases were brought and were
seriously considered by the courts. See, for exayiara v. McNamare889 U.S. 934 (1967).

An interesting more recent case was brought in1889, following Irag's invasion of Kuwait,
seeking to prevent President Bush from launchingoffensive strike against Iraq without
explicit congressional authorisation. In their boBknstitutional Law(13th edition 1997),

Professors Gerald Gunther and Kathleen Sullivamsanse what happened:

"The trial court dismissed the suit for lack oipéness”, but agreed with the major
contentions in a memorandum submitted by a grodpvefprofessors: the Court stated
that it had "no hesitation in concluding that afen$ive entry into Iraq by several
hundred thousand United States servicemen couldeberibed as a "war" within the
meaning of the [Constitution]. To put it anotherywtne Court is not prepared to read
out of the constitution the clause granting to@ungress, and to it alone, the authority
'to declare War™Dellums v. Busi¥y52 F. Supp. 1141 (D.D.C. 1990). In the ensuing
weeks, the constitutional debates intensified avitkn the issue reached the floor of
Congress, there was widespread agreement that essigmal authorisation was
necessary if the nation was to embark on offensmaefare. On January 12, 1991,
Congress, by a relatively narrow margin, adoptetbiat Resolution authorising the
President "to use United States Armed Forces" puisto the U.N. Resolution.
American aerial warfare against Irag commenced sften; the ground war against Iraq
began on Feb. 24, 1991, and ended 100 hours later."



